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ERRATA. 


"Deceased  Claimant's  case",  at  page  256,  seventh  line  trom  the  bottom,  ahonld  read 
"be  paid  If  disbursing  officers'*,  instead  of  ''be  paid  to  disbursing  officers." 

In  <<  Timber  agenf  s  case",  at  page  528,  ninth  line  firom  the  bottom,  after  the  word 
"that".  Insert  the  words,  "it  has  been  supposed  by  the  head  of  one  Department 
that; "  and  see  "  Clerk's  Absence  case."    (5  Lawrence,  Compt.  Deo.) 

There  are  other  errozSi  generally  typographical,  which  the  intelligent  reader  will 
readily  oorreot  .  p 
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This  is  the  fourth  in  the  series  of  volumes  of  the  Decisions  of  the  First 
Comptroller  in  the  Department  of  the  Treasury.  The  absolute  necessity 
for  decisions  in  the  printed  form  now  presented  was  stated  with  great 
ability,  force,  and  clearness  by  the  Hon.  James  Guthrie,  Secretary  of  the 
Treasury,  in  his  annual  report  of  December  3, 1855,  in  which  he  says  : 

"The  decisions  in  the  •  •  •  Comptrollers^  oflSces  are  not  pre- 
served in  printed  reports  as  a  guide  and  in  restraint  of  themselves 
and  their  successors,  in  analogous  cases,  but  exist  in  tradition,  or  a 
sort  of  Treasury  common  law  in  the  memory  of  experts  in  the  several 
offices.  It  is  true  that  some  of  the  Comptrollers  have  kept  a  record  of 
their  decisious  in  cases  of  difficulty,  and  these  have  served  as  precedents 
io  like  eases,  and  cases  involving  like  principles.  The  decisions  of  •  •  • 
the  Comptrollers,  if  they  existed  in  printi*d  reports,  would  give  more 
noiformity  to  the  action  of  the  Treasury.  The  Auditors  and  their  ac- 
coontants,  and  the  Comptrollers  and  their  accountants,  are  left  to  these 
unreported  decisions,  the  traditious  of  the  Treasury  law,  and  their  own 
sense  of  what  is  ri^ht  in  the  particular  case.  It  is,  therefore,  not  sur- 
prising that  uniform  action  has  not  been  had  in  the  accounting  offices 
of  the  Treasury,  and  that  the  departures  from  uniformity  have  been 
greater  than  those  which  usually  take  place  in  the  decisions  of  courts 
of  law  and  equity.  Moreover,  in  the  extension  of  the  business  of  ac- 
counting, the  examination  of  the  accounts  stated  in  the  first  instance  by 
the  Auditor,  and  then  by  the  Comptroller,  on  appeal,  has,  in  many 
cases,  been  omitted,  the  Auditor  and  Comptroller  signing  their  names 
on  the  faith  of  the  account  stated  by  their  respective  accountants;  thus 
opening  the  door,  and  increasing  the  chances  of  departure  from  correct 
principles  in  the  action  of  the  Departments.  •  •  •  It  would  certainly  be 
desirable  to  have  such  stated  account  accompanied  by  a  succinct  written 
report,  referring  to  the  law  and  the  evidence,  under  which  the  debits 
and  credits  have  been  allowed  and  disallowed,  and  each  stated  account 
and  report  examined  and  adjudged,  first  by  the  Auditor,  and  then  by 
the  Comptroller,  and  the  principles  of  accounting  at  the  Treasury,  as 
established  by  law,  fully  and  fairly  carried  out.    •    •    • 

•  •  ♦  "To  constitute  a  good  Auditor  and  a  good  Comptroller,  re- 
quires legal  ability  of  a  high  order^  a  special  IcnowUdge  of  our  fiscal  and 
disbursement  laws  and  regulations,  coupled  with  unahating  industry,  un- 
bending integrity,  and  piomptitude  of  decision;  and  scarcely  less  can 
be  required  of  the  accountants  in  their  offices.  The  Auditors  and  Comp- 
trollers, and  the  accountants  under  them,  constitute  the  safeguard  of  the 
National  Treasury,  and  have  to  iciihstand  the  whole  army  of  claimants 
and  their  interested  clamor.  It  is  submitted,  with  their  increased  busi- 
ness and  the  change  in  the  value  of  money,  that  the  Auditors  and 
Comptrollers  do  not  receive  an  adequate  compensation  for  the  high  qual. 
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ifications  they  ought  to  possess,  and  the  onerous  duties  they  have  to  dis- 
charge.   •    •    • 

(( The  system  of  accounting  at  the  Treasury  is  easy  of  comprebeusion, 
and  as  well  calculated  to  prevent  frauds,  correct  errors,  and  secure  a 
proper  execution  of  the  laws,  as  any  that  could  be  devised,  and  might 
be  extended  to  all  the  operations  of  the  Government,  without  incon- 
venience, and  to  the  greater  security  of  the  National  Treasury  and  Na- 
tional domain.  There  would  seem  to  be  no  just  reason  why  the  fixed 
salaries  of  all  the  officers  of  Government  should  be  passed  upon  by  an 
Auditor  and  then  by  a  Comptroller,  before  a  warrant  can  be  issued  for 
payment;  and  that  the  Commissioner  of  Pensions  and  the  Commissioner 
of  Public  Lauds  should  have  the  right  to  pass  upon  the  evidence,  and 
grant  pensions  out  of  the  Treasury,  and  bounty  land  warrants  for  so 
much  of  the  public  domain,  without  subjecting  their  action  upon  the 
evidence  and  the  law  to  the  examination  and  revision  of  a  Comptroller. 
It  may  be  tliat  this  want  of  revision  has  been  the  cause  of  many  of  the 
frauds  practiced  in  obtaining  pensions  and  bounty  lauds.  It  is  believed 
that  the  action  of  two  Departments  should  be  required,  as  in  the  Treas- 
ury, in  all  cases  where  the  National  Treasury  or  public  domain  is  to  be 
reached  or  to  be  affected,  and  that  no  accounts,  however  created,  should 
escape  the  usual  and  customary  examination  and  re  examination." 

In  a  report  made  to  the  United  States  Senate  in  1834  the  Hon. 
Levi  Woodbury,  Secretary  of  the  Treasury,  said: 

<<  It  is  manifest  that  no  effectual  check  can  ever  exist  in  any  case  where 
the  same  officer  authorizes  the  expenditure  and  audits  or  controls  the 
audit  of  accounts."  (Senate  Documents  No.  6,  page  5 — ^2d  session,  23d 
Cong. ;  1  Lawrence,  Compt.  Dec,  2d  ed.,  App.,  Ch.  xii,  525.) 

The  revision  by  a  Comptroller  of  all  accounts  examined  and  adjusted 
by  Auditors  is  certainly  a  great  safeguard  in  the  system  of  accounting. 
The  accounts  examined  and  settled  by  the  [Sixth]  Auditor  of  the  Treas- 
ury for  the  Post-Office  Department  are  not  subject  to  such  revision,  ex- 
cept on  appeal  (Rev.  Stat.,  270) ;  in  which  respect  the  accounting  sys- 
tem of  the  Treasury  Department  for  the  Post-Office  Department  is 
anomalous  (McKuight^s  case,  13  Ct.  CI.,  303).  If  these  accounts  had 
been  subject  to  such  revision,  in  the  usual  mode,*  it  may  well  be  doubted 
whether  payments  of  large  amounts  of  money  wliich  were  made  for  a 
time  under  the  so-called  "  star-route  contracts,"  upon  the  construction 
given,  however  honestly,  to  the  statute  regulating  'Hncreased^  and 
^' expedited^  mail  service,  could  ever  have  been  made.  Even  subse- 
quently to  the  act  of  April  7, 1880  (21  Stat.,  71),  the  authority  to  allow 
vast  sums  of  money  for  expedited  service  was  maintained  by  the  Post- 
Offlce  Department,  but  was  denied  by  the  present  Sixth  Auditor,  whose 
decision  was  affirmed  when  the  question  finally  came  before  the  First 
Comptroller  on  appeal.  (Star-route  case,  2  Lawrence,  Compt.  Dec., 
440.) 

*  At  the  first  session  of  the  Forty -seventh  Conurebs  the  Hon.  Stanton  J.  Peelle  in- 
troduced a  biU  on  this  subject  (see  13  Cong.  Record,  part  6,  page  6376— >Tuly  22, 
1^82)  ;  and  at  the  first  session  of  the  Forty-eighth  Congress  the  Hon.  N.  P.  Hill,  on 
April  18,  188-i,  introduced  a  bill  ''to  provide  for  the  deposit  in  the  Treasury  of  the 
receipts  of  the  money-order  system,  and  for  the  payment  of  its  expenses  out  of  appro- 
priations.'' 
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In  a  ^^  report  on  foreign  and  domestic  postal  accounting,"  made  Jan- 
uary 22, 1884,  to  the  [Sixth]  Auditor  of  the  Treasury  for  the  Post- 
Office  Department,  by  James  T.  Smith,  chief  of  a  division  in  that  office^ 
there  is  much  valuable  information.    The  report  states  that: 

"In  the  German  service  the  district  nocount  is  rendered  directly  to 
the  court  of  account  at  Pot^jdam,  near  the  Emperor.  This  body,  I  was 
informed,  finally  adjusts  all  Government  accounts,  and  is  independent 
of  all  other  executive  departments.  In  the  Swiss  service  the  account 
is  audited  by  the  Post-Office  Department  and  reviewed  by  an  indepeud- 
eDt  finance  officer.  In  the  French  administration  the  district  accouuc 
is  also  audited,  in  the  first  instance,  by  the  department,  and  finally  re- 
viewed by  a  court  account.  This  body  is  comi)osed  of  a  first  president, 
four  iiresidents,  a  procurer-general,  and  eighteen  first  councilors,  with 
a  clerical  staff  and  corps  of  clerks.  In  the  English  service  all  accounts 
are  rendered  to  and  adjusted  by  the  receiver  and  accountant-gen- 
eral, an  officer  of  the  Post-Office  Department.  They  are  afterwards 
scanned  by  the  auditor  and  comptroller-general,  sometimes  styled  in 
official  papers  the  parliamentary  critic,  who  may  review  and  criticise  an 
account,  but  cannot  reverse  a  departmental  decision.  Failing  to  adjust 
difference,  he  submits  the  correspondence  to  Parliament  with  the  an- 
nual exhibit  of  revenues  and  expenditures. 

"  It  will  be  observed  that  in  each  system  of  accounting  it  is  a  settled 
principle  that  no  department  should  finally  review  its  own  accounts. 
^Necessarily,  the  office  accounts  of  the  body  making  the  final  review 
mast  be  audited  by  itself.  The  second  officer  of  the  English  audit  and 
comptrol  office,  who  is  not,  therefore,  responsible  for  the  disbursements, 
is  charged  with  this  duty,  but  this  exception  to  the  rule  is  not  over- 
looked, as  a  special  and  rigid  scrutiny  is  given  to  these  accounts  by  the 
parliamentary  committee  on  accounts. 

"  The  somewhat  novel  position  in  which  your  office  stands  to  two 
great  Executive  Departments  may  be  here  referred  to. 

."The  Auditor  of  the  Treasury  for  the  Post-Office  Department  [in  the 
United  States]  exercises  the  functions  of  both  Auditor  and  Comptroller,* 
his  decisions  being  final,  unless  an  appeal  is  taken  thereirom  to  the 
First  Comptroller  by  the  Postmaster-General  or  a  person  dissatisfied 
with  the  settlement  of  an  account,  within  twelve  months.  *  The  Auditor 
is  to  receive  all  accounts  arising  in  the  Post-Office  Department,  or  relat- 
ing thereto,  with  the  vouchers  necessary  to  the  correct  adjustment 
thereof,  and  audit  and  settle  the  same,  and  certify  the  balances  to  the 
Postmaster-General,  keeping  and  preserving  all  accounts  after  settle- 
ment. He  shall  collect  all  debts  due  the  Department,  and  may  com- 
promise, remit,  &c.,  fines,  penalties,  &c.,  with  the  written  consent  of  the 
Postmaster-General.  He  shall  make  a  quarterly  report  of  the  receipts 
and  expenditures  of  the  Post-Office  Department  to  the  Secretary  of  the 
Treasury,  and  shall  make  to  Am  or  the  Postmaster- General  such  e^ddi- 
tional  reports  as  tither  may  require.'  He  shall  report  to  the  Postmaster- 
General,  when  required,  tUe  manner  and  form  of  keeping  and  stating 
the  accounts  of  the  Department,  and  perform  such  other  duties  in  rela- 
tion to  the  financial  concerns  of  the  [Post-Office]  Department  as  may  be 
assigned  to  him  by  the  Secretary.'  Says  Attorney-General  Cushing  in 
the  Golmesnil  case  (Opinions,  vol.  vii,  page  444) :  '  Ishe  [the  Auditor]  not 
the  officer  in  many  respects  both  of  the  Postmaster-General  and  of  the 
Secretary  of  the  Treasury  !  Surely,  as  it  seems  to  me  by  the  general 
tenor  and  by  provision  after  provision  of  the  act  to  change  organization 
of  the  Post- Office  Department;'  and,  on  page  445,  'the  Auditor  is,  there- 
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fore,  the  officer  of  both  the  Treasury  and  the  Post-Office  Department, 
having  privity  ot*  official  relation  with  both.' 

<<As  an  officer  of  the  Post-Office  Department,  in  the  performance  of 
the  duties  devolved  upon  hira  by  law  and  by  the  Postmaster-General, 
the  Auditor  takes  equal  rank  in  the  Post-Office  Department  with  the 
heads  of  other  Bureaus  thereof,  subordinate  to  none.  The  duty  of  audit- 
ing accounts  cannot  be  shared  with  other  officers  of  the  Department. 
It  must  remain  with  the  Auditor  as  a  whole  until  it  is  transferred  as  a 
whole.  To  enable  him  to  perform  this  duty  faithfully  and  certify  bal- 
ances, and  notify  the  Postmaster-General  of  delinquencies  as  early  a« 
the  interests  of  the  service  require,  all  accounts  and  vouchers  should 
reach  his  office  by  the  most  direct  channel,  and  all  correspondence 
thereon  up  to  the  date  of  his  final  action  should  be  under  his  direction. 
•The  condition  of  the  accounts  of  the  Department  and  the  reasons  for 
the  creation  of  this  office  are  fully  set  Ibrth  by  Postmaster-General 
Kendall,  in  his  annual  report  for  1835." 

On  the  subject  of  the  present  system  of  postal  accounting  the  report 

says : 

*'  Forty-eight  thousand  postmasters  now  render  a<5Counts  current  quar- 
terly to  this  office.  These  accounts  embrace  ordinary  revenues  and  all 
disbursements  for  office  expenses  proper.  Each  account  is  examined  by 
the  examining  division,  and  reviewed  and  registered  by  the  registering 
division.  From  the  registers  the  balance  is  carried  to  a  general  account 
kept  on  the  ledgers  of  the  bookkeeping  division,  and  also,  more  in  de- 
tail, on  the  stating  division.  The  surplus  quarterly  revenue  is  sent  long 
distances,  at  the  postmasters'  risk,  to  a  postal  depository,  there  being 
but  ninety- six  for  the  whole  country.  On  the  receipt  of  the  certificate 
of  deposit  the  postmaster  mails  it  to  the  Third  Assistant  Postmaster- 
General,  in  whose  office  it  is  examined  and  registered.  When  it  finally 
reaches  this  office  it  is  compared  with  the  weekly  account  rendered  by 
postnl  depositories,  and,  if  found  to  agree  therewith  is  posted  to  the  gen- 
eral account.  Quarterly  accounts  of  disbursements  to  letter-carriers, 
^postal  railway  clerks,  mail-messengers,  special  carriers,  and  for  weigh- 
ing the  mails,  and  for  temporary  mail  service  are  also  rendered,  these 
being  audited  on  separate  desks  of  the  pay  division.  From  the  regis- 
ters made  up  on  these  desks  the  items  are  posted  and  stated  to  the  gen- 
eral account.  Miscellaneous  payments,  not  included  in  the  account  cur- 
rent, may  be  audited  on  either  the  examining,  registering,  stating,  pay, 
or  collecting  divisions,  this  last  division  having  charge  of  the  general 
correspondence  for  the  collection  of  debts  and  the  final  closing  of  post- 
masters' and  contractors'  accounts.  Miscellaneous  items  reach  the  gen- 
eral account  through  the  journals  of  the  bookkeeping  division.  In  the 
adjustment  of  a  quarterly  account,  correspondence  may  arise  on  each 
desk  dealing  with  an  item  thereof,  the  result  being  confusing  to  a  post- 
master, who  regards  his  account  as  a  unit. 

To  obtain  a  supply  of  stamps,  a  postmaster  makes  requisition  on  the 
Third  Assistant  Postmaster-General.  If  approved,  after  comparisou 
with  the  record  of  sales,  the  stamp  agency  at  the  place  of  manufacture 
is  ordered  to  issue.  When  the  stamps  reach  the  postmaster,  who  may 
be  thousands  of  miles  from  the  agency,  he  returns  a  receipt  to  the  Third 
Assistant  Postmaster-General.  This  is  checked  with  the  record  of 
orders  and  sent  to  this  office,  where  it  is  again  checked  with  a  duplicate 
record  made  up  from  the  voluminous  records  of  the  Third  Assistant's 
stamp  division.  The  examining  clerk  is  then  prepared  to  receive  and 
examine  the  postmaster's  quarterly  account  current." 
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The  report  then  diacasses  <^  proposed  changes  in  the  method  of  sap- 
ply  and  acconntrngy"  and,  among  other  things,  says : 

<'A  collector  of  internal-re  venae  renders  two  accoants,  each  complete 
in  itself— a  revenue  accoant,  the  total  of  which  mast  be  deposited,  and 
a  disbarsing  acconnt,  in  which  warrants  received  are  charged  and  dis- 
barsements  credited,  each  acconnt  being  settled  independently  of  the 
other.  There  are  so  many  items  to  the  postal  appropriation,  a  separate 
accoant  being  kept  with  each,  that  with  the  internal-re  venae  system  of 
separate  accoants  I  estimate  there  woald  be  reqaired  over  1,<H)0,000  postal 
warrants  annaally.  The  total  namber  of  warrants  passed  by  the  First 
Comptroller  last  year  did  not  exceed  80,000. 

"  If  a  Seventh  Anditor,  for  the  money-order  bnsiness,  and  a  Comptroller 
of  the  Treasury  for  the  Post-Office  Department,  to  finally  review  all 
postal  accoants,  shoald  be  created,  or  the  control  of  all  Government  ac- 
counts be  cat  oat  of  the  Treasury  Department  and  devolved  upon  an 
independent  coort  of  accoant,  as  in  the  French  and  Oerman  service,  or 
a  Congressional  critic  or  aaditor  and  comptroller-general  be  oreated, 
snch  as  is  foaud  in  the  English  administration,  the  method  of  accoont- 
ing  I  propose  would  easily  adjust  itself  to  such  change.  This  office 
would  have  its  auditing  and  reviewing  divisions  for  all  classes  of  postal 
accounts.  If  the  comptroUins:  should  go  elsewhere,  the  reviewing  divi- 
sions could  be  transferred  without  confusion  or  serious  delay  in  acyust- 
ments — an  important  consideration  when  so  many  current  accounts  are 
involved.  In  snch  an  event  the  account  would  necessarily  be  consoli- 
dated, with  all  vouchers  attached — the  form  I  propose.  If  your  juris- 
diction remains  as  now,  the  proposed  organization  will  be  more  efficient 
and  economical  than  the  present  one."* 

*  The  following  letter  of  the  ahle  and  efficient  [Sixth]  Auditor  of  the  Treasury  for 
the  Poet-Office  Department  is  deemed  appropriate  here : 

Office  of  the  Auditor  of  the  Treasubt 

FOR  THE  Post-office  Department, 

Washington,  D.  C,  May  8,  1884. 
Sir:  In  answer  to  ^our  inquiry  as  to  ''  whether  it  is  advisable  to  apply  the  Treas- 
ury system  of  adjusting  accounts  to  the  accounts  of  the  Post-Office  Department/'  I 
have  the  honor  to  inform  you  that  I  favor  the  policy  of  having  all  accounts  reviewed 
by  a  OomptroUer  after  passing  an  Auditor,  whenever  they  shall  be  reduced  to  the 
lowest  practicable  number.  At  the  present  time  four-fifths  of  the  accounts  of  post- 
masters are  such  that  they  could  be  dispensed  with,  by  causing  the  money-order 
offices  to  disburse  such  payments  as  become  necessary  and  furnish  such  stamps  as  may 
be  required  at  the  smaller  offices. 

This  office  now  follows  the  Treasury  system,  so  far  as  its  limited  clerical  force  wiU 
allow.  All  postmasters*  accounts  are  i>assed  upon  by  two  separate  divisions,  and 
other  accounts  which  pass  but  one  division,  are  overlooked  a  second  time  by  different 
clerks.  The  aim  is  to  review  every  account  as  a  check  against  fraud  and  to  correct 
errors. 

The  above  statement  in  regard  to  postmasters*  accounts  applies  with  equal  force  to 
accounts  for  the  transportation  of  the  mails.  Mail  and  special  mail  messengers  could 
be  paid  by  the  postmasters  at  money-order  offices,  ana  their  receipts  handled  as 
vouchers  in  the  quarterly  returns  of  such  postmasters,  instead  of  as  at  present,  being 
settled  by  statement  of  account  and  paid  by  warrant.  There  is  legislation  to  effect 
this  change  pending  at  this  time.  Whenever  these  changes,  with  a  few  others,  are 
made,  it  will  become  more  practicable  and  necessary  that  all  accounts  should  pass  the 
review  of  a  Comptroller. 

Respectfully, 

J.  n.  ELA, 

Auditor. 
Hon.  William  Lawrence, 

Fint  Comptroller,  Treasury  Department. 
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The  necessity  of  establishing  a  system  of  revision  of  the  audit  of 
postal  accounts,  in  accordance  with  the  laws  and  regulations  which  con- 
trol the  adjustment  of  all  other  accounts,  is  conceded.  It  does  not  fol- 
low, however,  that  an  additional  or  Third  Comptroller  is  needed ;  and 
it  is  very  evident  that  the  creation  of  one  is  neither  necessary  nor  ad- 
visable. Whatever  increase  of  clerical  force  will  be  required  can  be 
made  as  well  in  the  oflSce  of  First  Comptroller,  already  established,  as 
in  one  especially  created  for  this  work ;  and  all  questions  of  law  which 
may  arise  in  the  adjustment  of  postal  accounts  can  be  decided  by  the 
First  Comptroller,  who  is  already  charged  with  a  duty  of  revision  on 
appeal. 

An  increase  of  Comptrollers  is  very  objectionable,  because,  if  made^ 
there  would  then  be  no  uniformity  in  the  construction  of  statutes  or  in  the 
principles  of  law  which  the  several  Comptrollers  might  adopt.  A  single 
Comptroller-General,  having  the  final  determination  of  all  questions  of 
law  which  can  arise  in  all  branches  of  the  a<3C0unting  system,  is  the 
only  agency  by  which  entire  uniformity  in  the  adjustment  of  public  ac- 
counts can  be  secured. 

Besides  discussing  the  proposed  scheme  of  revision,  Mr.  Smith,  in  his 
report,  refers  to  the  necessity  of  making  such  changes  in  the  method  of 
accounting  to  the  Auditor  by  postmasters  as  will  reduce  the  number  of 
accounts  to  be  separately  adjusted ;  and,  in  connection  with  this  sub- 
ject, he  estimates  that,  if  the  system  which  regulates  the  accounting 
of  internal-revenue  officers  were  adopted  for  postmasters,  there  would 
be  required  *<  over  one  million  postal  warrants  annually."  This  proves 
that  the  accounting  by  postmasters  must  be  different  from  the  account- 
ing by  collectors  of  internal-revenue,  but  does  not  prove  that  there  can 
be  no  change  from  the  present  system ;  indeed,  the  report  shows  that  a 
change  is  possible,  and  suggests  a  plan  which  is  worthy  of  mature  con- 
sideration. 

However,  under  any  system,  whatever  number  of  warrants  are  re- 
quired can  be  granted,  and  be  countersigned  by  the  First  Comptroller  as 
readily  as  by  any  other  officer ;  and  hence  this  point  has  no  direct 
bearing  on  the  question  whether  a  Third  Comptroller  should  be  created — 
at  least  none  in  favor  of  the  creation  of  such  office. 

Inquiry  has  occasionally  been  made  concerning  (1)  the  extent  of  the 
jurisdiction  exercised  by  the  Comptroller,  and  (2)  the  value  of  his  printed 
decisions  as  authority. 

The  extent  of  the  jurisdiction  exercised  by  the  Comptrollers,  and  the 
amounts  of  money  involved  therein^  may  be  learned  from  the  operations 
of  the  Treasury  Department.  A  single  decision  of  the  First  Comptroller 
has  determined  liabilities,  past  and  prospective,  amounting  to  many 
millions  of  dollars  (Pacific  Railroad  case,  post^  214).* 

*  In  the  annual  report  of  the  First  Comptroller  of  November  15,  1883,  it  is  said 
that— 

''The  accoants  of  the  several  [Pacific]  railroad  companies  have  not  been  kept  la 
the  Treasury  Department  in  a  form  to  show  separately  by  years,  or  in  the  aggregate, 
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To  this  connection  it  may  be  stated  that  accounts  were  examined  and 
adjusted  by  the  accoanting  officers  of  the  Treasury  Department,  and 
snits  were  instituted  in  the  Court  of  Claims  on  claims  rejected,  as  follow : 


Number  |    Kumber    i  I 

of  ac*     of  vouchers  Amount  allowed.   |     Suite  in  Court  of  Claims. 
couutB.   I    therein. 


_l_ 


Darini;  the  fiscal  year  1881 :    | 

First  ComptrollrT 18.121  '    6,287,900 

Seooml Comptroller >      17.935  | 

Commissioner  of  Cu'^toms  :        0. 645  I , 

Dnring  the  fiscal  year  ]  882 :  i 

First  Comptroller 1  19, 119      3,  570, 896 

Second  Comptroller ,      20,699  ' 

Commisiiioner  of  Customs  '       5, 730  ! 

Dnring  the  fiscal  year  1883 :  j 

First  ComptrbUer 19.646       2,811,258 

Second  Comptroller '  28. 516 


I 


CommissioneT  of  Customs,       6, 634 


$3,471, 

114. 

18, 

2,860, 
106. 
19, 

2, 457, 


Term  o/18iM)-'81. 
(16  Ct.  CI.,  pp.74.88,a35.515).4. 
;  (16  Ct  CI.,  pp.  3. 202, 222),  3. 
(16  Ct.  CI.,  p.  276),  1. 
Term  of  1881-'82. 
I  (17Ct  CI.,  pp.39, 47,247,292),4. 
\  (17  Ct  CI.,  p.  288),  1. 
;  Customs.  0. 
'  Termo/1882-'R3. 

(18  Ct  CI.,  pp.  448, 468,  706).  3. 
(18  Ct  CI.,  pp,  83,  111.  138. 382, 
>      470, 546, 618, 625, 706),  9. 
20. 681, 022  65     Customs,  0.* 


955. 777  18  , 
476.  554  00  [ 
499,412  00  : 

756,  201  81 
763, 074  00 
159, 109  79 

101,560  15 
462.600  00 


*  This  table  was  propared  by  Theophilas  J.  Miuton,  a  clerk  in  the  Treasury  Depart- 
ment. It  does  not  i  uclade  the  acconnts  settled  by  the  [  Si  x th  ]  Auditor  of  the  Treasn  ry 
for  the  Post- Office  Department. 

the  gross  amonnt  of  each  of  the  three  distinct  classes  of  claims  for  payment  above 
mentioned,  but  this  can  be  ascertained  by  the  necessary  research  and  examination. 
There  is  appended  to  this  report  a  tabular  statement  ( Appendix  A)  prepared  by  the 
Auditor  of  the  Treasury  for  the  Post-Office  Department,  and  'showing  by  years  the 
compensation  for  mail  transportation  on  the  bond-subsidized  portions  of  the  Pacitio 
railroads,  aod  the  compensation  on  the  nou-bond-subsidized  portions,  including  all 
roadsowned,  leased,  controlled,  or  operated  by  the  said  bond-subsidized  Pacific  ruads, 
trilkkeld  from  January  1,  18T3,  to  June  30,  1883,  and,  in  separate  coluums,  showing  the 
amonot  of  one-half  of  the  compensation  withheld  on  the  l»oud-subsidized,  and  the 
smouat  of  the  whole  compensation  withheld  on  the  nou-bond-subsidized.'  From  this 
has  been  condensed  another  tabular  statement  (Appendix  B),  showing  an  approximate 
estimate  of  the  compensation  earned  for  mail  transportation,  the  payment  of  which 
has  been  withheld  in  the  three  classes  of  cases  mentioned,  as  follows : 

1.  One-half  compensation  earned  on  bond-subsidized  roads  from  Jan- 

•  uary  1, 1873,  to  June  30,  1878 $1,753,554  79 

2.  Total  compensation  earned  on  non-bond-subsidized  roads  owned, 

leased,  or  operated  by  subsidized  companies  from  January  1,  1873, 

to  June  30,  1882 1,418,110  84 

3.  One-half  compensation  earned  from  July  1, 1878,  to  Jnne  30, 1883,  on 

bond-subsidized  roads  not  covered  by  the  act  of  May  7, 1878 221 ,  572  01 

Total 13,393,237  64 

''It  has  not  been  practicable  to  obtain  data  with  sufficient  accuracy  to  give  even 
approximate  estimates  as  to  the  amount  of  compensation  earned  by  the  bond-subsidized 
railroad  companies  for  services  other  than  mail  transportation  of  the  three  several 
classes,  and  for  the  separate  periods  mentioned.  But  tne  gross  amount  will  probably 
equal,  if  it  does  not  exceed,  that  for  mail  transportation.  Some  idea  may  thus  be 
obtained  of  the  amonnts  claimed  by  the  railroad  companies,  and  of  the  increase  neces- 
sary in  the  appropriations  hereafter  required,  if  the  claims  of  the  companies  are  to  be 
paid.  It  will,  of  course,  become  necessary  to  obtain  exaot  statements  of  the  compen- 
sation earned,  if  further  legislative  action  betaken  upon  the  subject." 

The  Hon.  Charles  J.  Folger,  Secretary  of  the  Treasury,  in  his  annual  report  of  De- 
cember 3, 1883,  says : 

"The  report  of  the  First  Comptroller  of  the  Treasury  for  this  year,  beginning  at 
page  8,  presents  an  elaborate  statement  of  the  existing  relations  of  the  Government 
and  these  corporations,  and  to  that  report  I  crave  leave  to  refer.  In  the  mean  time  it 
has  become  apparent  that  the  sinking-fund  provided  for  by  the  act  of  May  7,  1878, 
vill  be  inadequate  to  meet  the  objects  of  that  statute.'' 

The  first  movement  in  Congress  to  secure  to  the  United  States  indemnity  against 
losB  by  reason  of  the  issue  of  subsidy  bonds  to  the  Pacific  Railway  Companies  was 
made  by  Mr.  Lawrence  in  the  House  of  Representatives,  January  5,  1876.  (See  Rail- 
way Compensation  case,  post  211,  note.) 
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It  must  be  manifest  that  the  Comptrollers  exercise  a  jarisdiction, 
which,  as  to  the  namber  of  cases,  the  amount  of  money  involved,  and 
the  number  of  persons  interested,  is  much  greater  in  extent  than  that 
of  any  one  conrt  of  the  United  States,  in  fact  than  that  of  many  of  the 
courts  combined.  It  must  be  apparent  also  that  as  many  difficult  an 
important  qtieations  of  law  receive  the  consideration  and  decision  of  Gom- 
trollers  as  can  possibly  arise  in  the  highest  court  of  any  State,  or  in 
courts  of  extensive  jurisdiction  of  the  United  States. 

The  Comptrollers  are  required  to  give  construction  to  every  act  of  Con- 
gress under  which  money  can  be  paid  from  the  Treasury.  This,  of 
course,  includes  acts  authorizing  payments  to  all  officers^  employSs,  and 
agentSy  from  the  highest  to  the  lowest,  of  the  United  States,  to  all  hold- 
ers of  Oovernment  bonds j  other  public  securities,  drafts^  and  cJieckSy  to  all 
contractors,  and  to  all  others — whether  natural  or  artificial  persons — 
who  in  any  form  may  be  claimants  against  the  Government.  It  is  not 
too  much  to  say  that  these  rights  to  payments  arise  under  most,  if  not 
very  nearly  all,  acts  of  Congress.  The  general  principles  of  interna- 
tional law,  and  of  national  executive-common-law  are  thus  to  be  deter- 
mined by  Comptrollers.  And  as  such  rights,  as  regards  their  transfer, 
are  controlled  by  the  law  of  the  domicile  of  the  holders  thereof.  Comp- 
trollers must  necessarily  give  construction  to  aZZsuch  Iatr«, whether  found 
in  treaties,  constitutions,  statutes,  or  in  civil  or  common  law.  Whether 
the  transfer  arise  by  operation  of  law  or  by  act  of  the  parties,  the  laws 
governing  such  transfer  are  to  be  passed  upon  by  the  Comptrollers.  The 
law  of  personal  property,  contracts,  husband  and  wife,  guardian  and 
ward,  executors  and  administrators,  corporations,  insolvency,  trustees, 
public  securities,  bills  of  exchange,  and  drafts  and  checks,  and,  to  a 
large  extent,  the  whole  body  of  law,  in  all  its  varied  forms,  must  be  con- 
sidered and  administered  by  Comptrollers. 

As  to  the  valtie  of  the  decisions  of  any  Comptroller  as  authority ,  it  may 
with  propriety  be  said,  that,  in  all  those  ca^es,  very  numerous  and  im- 
portant as  they  are,  and  involving  vast  sums  of  money  as  they  do,  over 
which  no  other  officer  or  court  has  any  control  or  any  power  to  change 
the  result  of  such  decisions,  they  necessarily  become  authority  for  all 
such  questions  thereafter  arising.    Of  this  character  are  aU  those  cases — 

The  Hon.  Carl  Scbarz,  Secretary  of  the  Interior,  in  his  annual  report  of  November 
1,  1877  (page  zxx),  referring  to  the  bill  on  this  subject,  says: 

''What  is  known  as  the  Lawrence  bill,  which  passed  the  Honse  at  the  first  session 
of  the  Forty-foarth  Confess,  requires  the  Union  Faoific  Company  to  pay  •emt-aniiKa% 
the  sum  of  $994,731,  which  sum,  according  to  the  statement  of  the  Judiciary  Commit- 
tee  of  the  House  of  Bepresentatives,  is  necessary  to  meet  the  principal  and  interest 
due  at  maturity  of  the  bonds/' 

This,  doubtless,  refers  to  the  report  made  by  Mr.  Lawrence  from  the  House  Judici- 
ary Committee  April  25,  1876  (No.  440 — Ist  session  44th  Congress).  But  the  learned 
Secretary  of  the  Interior  was  mistaken  in  reference  ^'  to  the  statement  of  the  Judiciary 
Committee,"  as  may  be  seen  by  reference  to  the  debates  in  the  House  of  Representa- 
tives, July  7,  1876,  which  show  that  the  bill  referred  to  was  inadequate,  and  the 
reason  thereof  (Congressional  Record,  vol.  4,  part  5— 1st  session  44th  Congress,  page 
4456). 
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vast  ia  uaniber  and  involviug  itnmeuse  amoaatn  of  moaey — ia  which 
decisions  are  rendered  in  favor  of  claimants. 

Besides  these,  there  are  many  other  cases  in  which  the  action  of  the 
First  Comptroller  cannot,  in  any  way,  be  changed,  nor  its  result  be 
affected  by  any  court  or  executive  officer.  Thus,  if  the  First  Comp- 
troller decides  that  an  act  does  not  make  an  appropriation  to  carry  out 
any  given  object,  he  must  necessarily  refuse  to  countersign  any  warrant 
for  the  payment  of  money  from  the  Treasury  for  such  purpose  (Uev. 
Stat.,  269 ;  1  Lawrence,  Compt.  Dec,  2d  ed.,  App.,  Ch.  xii,  549 ;  But- 
ler's case,  1  Lawrence,  Compt.  Dec,  2d  ed.,  25 ;  Tillamook  case,  Id.j  138 ; 
Canal  case,  Id.j  141 ;  Conger's  case,  2  Id.j  35).  So,  questions  arise  as  to 
appropriations  in  many  forms,  the  decision  of  which  questions  by  the 
First  Comptroller  occupies  the  same  position.  These  are  so  numerous 
that  their  character  can  only  be  learned  by  an  examination  of  decided 
cases  (Coyle's  case,  |>o«^,  517). 

Many  claims  are  barred  by  the  six  years'  limitation  applicable  in  the 
Court  of  Claims  (Rev.  Stat.,  1069),  which  claims  are  not  barred 
when  presented  to  accounting  officers.  Thus  many  claims  for  a  refund 
of  moneys  paid  by  proprietors  of  friction  matches  in  excess  of  the 
amount  required  by  the  act  of  July  14,  1870  (16  Stat,  257),  are  barred 
in  the  Court  of  Claims.  (Swift  Co.  v.  United  States,  105  U.  S.,  691 ; 
Swift  Co.  r.  United  States,  110  U.  S.)  Whether  claims  of  this  character 
are  allowed  or  rejected  b^^  the  Comptroller,  no  court  can  interpose  any 
objection  or  grant  any  relief.* 

So,  other  questions  are  decided  by  the  Comptroller  with  like  effect  in 
still  other  classes  of  cases,  as  may  be  seen  by  an  examination  of  his 
decisions. 

The  First  Comptroller  settles  the  accounts  of  the  Treasurer  of  the 
United  States,  and  is  thus  required  to  finally  decide  many  questions  (Di 
Cesnola's  case,  2  Lawrence,  Com  pt.  Dec,  2d  ed. ,  159 }  McAllister's  case,  Id. , 
167, 183).  As  a  general  rule,  the  Comptroller  must  necessarily  deter- 
mine the  extent  of  his  own  jurisdiction,  not  encroaching  upon  that  of 
other  officers.  In  some  cases  if  a  Comptroller  refuse  to  exercise  a  juris- 
diction which  the  law  has  conferred  upon  him,  he  may  be  required  to  do 
80  by  mandamus  {ex  parte  United  States,  16  Wall.,  699).  But  whatever 
may  be  saidy  however  properly,  by  courts,  in  cases  requiring  of  them  no 
decision,  in  denial  of  a  jurisdiction  claimed  and  exercised  by  a  Comp- 
troller, is  of  course  obiter  dictumj  having  only  such  weight  as  may  be 
accorded  to  its  reasoning,  and  is  not  authority  for  accounting  officers, 
precisely  as  opinions  incidentally  expressed  by  a  Comptroller  as  to  the 
jurisdiction  of  a  court  cannot  determine  its  extent  (McKee's  case,  12 
Ct.  CL,  505 ;  Power's  case,  18  Jd.,  263;  Barnett  &  Co.'s  case,  16  Jd.,  515 ; 
Bank  of  Oreencastle  case,  15  Id.,  225).  This  must  be  so,  since,  as  a 
general  rule,  courts  .cannot  control  the  action  of  accounting  officers, 

**  There  are  claims  of  this  class,  which  are  barred  iu  the  Coart  of  Claims,  estimated 
as  probably  amounting  to  $300,000  or  more,  and  on  proprietary  medicines  there  is 
aboQt  an  eqnal  amount. 
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even  if  they  should  adjust  and  allow  a  claim  over  which  a  court  JMd 
said  that  they  had  no  jurisdiction. 

If  that  jurisdiction  of  the  Comptroller  which  is  subject  to  no  review 
is  found  to  need  regulation,  the  authority  of  Congress  must  be  invoked 
for  this  purpose,  just  as  the  same  authority  alone  can  be  invoked  to 
alter  the  jurisdiction  of  national  courts,  except  the  original  jurisdiction 
of  the  Supreme  Court,  which  has  been  established  by  the  Constitution. 

It  cannot  be  said  with  any  technical  or  legal  accuracy  that  any  action 
of  a  Comptroller,  in  allowing  or  rejecting  claims,  is  subject  to  judicial 
reviewy  or  that,  his  decision  in  any  case  can  be  overruled.  No  appeal 
lies  from  such  action  to  any  court,  nor  can  it  be  reviewed  by  writ  of 
certiorari^  writ  of  errorj  or  other  judicial  process.  In  those  cases  in 
which  courts  have  jurisdiction  in  favor  of  claimants  over  claims  dis- 
allowed  by  a  Comptroller,  a  judicial  remedy  is  simply  offered  in  the 
exercise  of  a  separate  and  independent  jurisdiction. 

It  has  elsewhere  been  stated  that  there  is  not,  and  cannot  be,  ^'  under 
existing  legislation,  any  general  system  of  judicial  National  common 
law''  (3  Lawrence,  Compt.  Dec.,  Introduction,  xxii).  But  in  those 
matters  not  subjectto  judicial  jurisdiction  there  is  a  Bystem  of  executive 
National  common  lawj  of  universal  application  within  the  territorial  limits 
of  the  United  States"  (id).  As  to  this  form  of  national  common  law, 
which  is,  perhaps,  more  largely  administered  through  the  office  of  the 
First  Comptroller  than  any  other,  the  decisions  therein  rendered  may, 
to  the  extent  stated,  be  regarded  as  legal  "  authority."  They,  of  course, 
comprehend,  among  others,  those  cases  in  which  judicial  common  law 
is  not  adapted  to  executive  administration,  because  resting  on  reasons 
and  policy  peculiar  to  the  latter  (Reeside's  appeal,  postj  156).  The  de- 
cisions of  the  First  Comptroller,  when,  like  those  of  all  executive  offi- 
cers charged  with  a  duty  of  construing  and  executing  statutes,  acted 
upon  and  adopted  in  practice,  become,  in  some  measure,  rules  of  prop- 
erty. Upon  principles  of  justice  and  policy,  which  create  the  necessity 
of  official  comity,  the  construction  thus  given  to  laws  by  executive  of- 
ficers is  generally  adopted  by  courts  (3  Lawrence,  Compt.  Dec.,  Intro- 
duction, xxv,  and  cases  cited).  A "  construction  •  •  •  given  by 
the  Treasury  Department  to  any  law  affecting  its  arrangements  and  con- 
cerns, is  certainly  entitled  to  great  respect"  (United  States  v.  Dickson, 
15  Pet,  161;  United  States  v.  Gilmore,  8  Wall.,  330;  Five  Per  Cent. 
Cases,  110  U.  S.,  485,  and  cases  cited). 

As  to  those  decisions  in  which  principles  are  discussed  by  a  Comp- 
troller which  may,  but  do  notj  reach  the  Supreme  Court,  it  may  be  said 
that  such  decisions  occupy  precisely  the  same  position  as  those  of  any 
judicial  tribunal  the  decisions  of  which  are  subject  to  like  review ;  that 
is,  their  value  must  rest  on  their  merits j  as  they  may  or  may  not  be  found 
to  be  correct  exponents  of  sound  legal  principlesi  Law  is  the  perfec- 
tion of  reason,  and  "reason  is  the  soul  of  the  law" — Oessante  ratione 
leg^iSj  cessat  ipsa  lex.    Every  principle  of  law  must  rest  on  a  solid  rea- 


Digitized  by  VjOOQIC 


Introduotton,  xxix 

son,  for  this  is  the  life  of  the  law.    Any  decision  which  embodies  this 
must  be  authority. 

It  is  well  settled  that  coart^B  are  so  far  bound  by  the  findings  of  the 
Executive  Departments  of  the  National  Grovernment,  concerning  matters 
of  a  purely  political  or  executive  nature,  that  such  decisions  are  not 
examinable  at  all.  When  they  concern  the  construction  or  applicabil- 
ity of  any  law,  the  courts  may  act  independently  of  the  decisions  of 
such  Departments,  or  even  adversely  to  them.  In  this  respect  the  de- 
cisions of  an  Executive  Department,  like  the  adjudications  of  courts 
outside  of  the  jurisdictional  limit  of  the  court  called  upon  to  decide  a 
question,  may  be  followed,  if  they  are  warranted  by  the  fundamental 
principles  of  the  common  law,  and,  at  all  events,  are  to  be  considered 
as  entitled  to  respect.  Thus,  Gooley  (Principles  of  Constitutional  Law, 
139, 140)  says : 

"  It  is  very  proper  •  •  •  that  the  judiciary,  in  passing  upon  ques- 
tions of  law  which  have  been  considered  and  acted  upon  by  the  other 
departments,  should  give  great  weight  to  their  opinions,  especially  if 
they  have  passed  unchallenged  for  a  considerable  period.  The  j  udiciary 
have  often  yielded  to  it  when  the  correctness  of  a  practical  construc- 
tion of  the  law  by  the  Executive  Departments,  in  the  performance  of 
their  own  duties,  was  in  question." 

How  far  the  decision  of  any  judicial  tribunal,  except  one  of  last  re- 
sort, is  to  be  regarded  as  authority,  must  be  left  to  the  determination  of 
those  to  whom  such  decision  may  be  presented.  As  to  most  of  the 
decisions  made  by  the  Comptroller,  his  is  a  tribunal  of  last  resort. 

Assuming  that  the  table  hereinbefore  presented  shows  the  usual  av- 
erage of  suits  in  the  Court  of  Claims  on  claims  rejected  by  the  Comp- 
trollers, there  is  one  such  suit  for  an  aggregate  of  4,530  accounts  set- 
tled by  the  First  Comptroller.  Each  voucher,  however,  represents  a 
claim,  so  that  there  is,  on  the  basis  stated,  only  one  such  suit  for  an  ag- 
gregate of  1,571,975  claims  so  settled.  The  volumes  in  which  are  re- 
l>orted  all  the  cases  decided  by  the  Supreme  Court  of  the  United  States 
may  give  some  idea  of  the  proportion  of  cases  decided  in  courts  sub- 
ject to  its  review,  which  cases  finally  reach  the  reviewing  court.  When 
a  suit  is  brought  by  the  United  States  against  any  officer,  agent,  or 
other  person,  upon  a  balance  certilied  by  a  Comptroller  to  be  due  to  the 
United  States  from  such  officer,  agent,  or  person,  the  rulings  of  law  made 
by  the  Comptroller  are  generally  open  to  inquiry  (United  States  r.  Eal- 
ston,  po8t^  507).  The  decisions  of  the  Supreme  Court  of  the  United 
States  on  questions  arising  under  the  Constitution  and  laws  of  the 
United  States,  and  under  treaties,  are  binding  upon  all  the  courts  of  the 
country  (Jamison  v.  Burton,  43  Iowa,  282;  Caldwell  r.  Gale,  11  Mich., 
84 ;  Eoontz  v.  Nabb,16  Md.,  549 ;  Nelson  v.  Goree,  34  Ala.,  565 ;  Lounds- 
dale  V,  Portland,  1  Oregon,  390;  Wells,  Res  Adjudicata  and  Stare  Decisis, 
5^39,  540;  Cooley,  Const.  Lim.,  5th  ed.,  64).  And  such  decisions  are  to 
be  regarded  as  conclusive  on  the  Comptrollers,  8o  far  as  the  principles 
announced  therein  may  he  applicable  in  executive  administration^  (3  Law- 
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rence,  Gompt.  Dec.,  Introdnction,  xxii).  But  the  decision  of  no  other 
court  is  regarded  as  establishing  any  rule  which  a  OomptroUer  is  re- 
quired to  adopt,  precisely  as  no  court  is  required  to  adopt  in  practice 
principles  regarded  as  sound  by  a  OomptroUer  (Yiser's  case,  1  Law- 
rence, Compt.  Dec.,  2d  ed.,  75).  Decisions  of  all  other  courts,  and  the 
opinions  of  the  Attorneys-General,  are  entitled  to  the  highest  resi>ect 
and  consideration,  and  are  to  be  regarded  as  having  persuasive,  but  not 
controlling,  force.  The  Attorney -General  adopts,  as  a  rule  of  law,  only 
such  decisions  of  the  courts  subject  to  review  by  the  Suiireme  Court  as 
meet  his  approval,  and  rejects  those  which  do  not  (Devens,  Att.-Gen., 
April  27, 1877—16  Op.  Att-Gen.,  244).  The  Secretary  of  the  Treasury 
has  declared  himself  <<  not  disposed  to  assent  to  the  position  taken  by" 
a  similar  court  in  a  specified  case  and  the  First  Comptroller  concurred 
in  his  view,  which  has  been  sustained  by  the  Supreme  Court.  Exporter's 
case,  6  Lawrence,  Compt.  Dec;  Campbell  v.  United  States,  107  U.  8., 
410;  see  also  Keyser's  case,  this  vol.,  |>o«f,  261,  351.  The  enlightened 
administration  of  justice  by  these  learned  courts  has  greatly  aided  the 
labors  of  accounting  officers  in  the  Treasury  Department,  and  has 
thrown  much  light  on  legal  questions  arising  therein.  The  same  may 
be  said  of  the  opinions  found  in  the  volumes  which  have  been  furnished 
by  the  able  lawyers  who  have  filled  the  high  office  of  Attorney-Gen- 
eral. 

The  opinion  of  a  Comptroller  may  besubjected  to  judicial  considera- 
tion, as,  for  example,  in  Keyser's  case  {poit^  261),  out  of  which  grew 
the  determination  by  the  Supreme  Court  of  the  United  States  of  a  most 
important  question  of  law,  on  which  the  First  Comptroller  had  differed 
in  opinion  from  the  supreme  court  of  the  District  of  Columbia. 

Every  lawyer  and  judge  understands  that  it  is  not  strange  that  some 
differences  of  opinion  may  arise  between  a  Comptroller  and  the  courts. 
Even  the  Supreme  Court  of  the  United  States  has  overruled  certain  of 
its  own  decisions.  (Legal-tender  cases,  12  Wall.,  457;  Kilbourn  v. 
Thompson,  103  U.  S.,  169 ;  see  and  compare  NicoU  &  Co.  v.  United 
States,  7  Ct.  01.,  36,  s.  c,  7  Wall.,  122;  Campbell's  case,  12  Ct.  01.,  470, 
».  C,  107  U.  8.,  407,  noticed  18  Ct.  01.,  762.) 

Other  courts  of  the  United  States  have  sometimes  overruled  their  own 
decisions.  Compare  Sines  v.  United  States  (1  Ct.  01.,  12);  Cooper  t?. 
United  States  (Id.y  85),  and  Cot6  v.  United  States  (3  Id.,  64),  with  Law- 
rence  v.  United  States  (8  Id.,  252),  and  Cavender  v.  United  States  {Id., 
281). 

And  courts  of  learning  and  ability  have  made  mistakes,  which  re- 
quired relief  by  act  of  Congress.  (Grant  &  Co.'s  case,  5  Ct.  01.,  80;  Act 
Januarys,  1883,22  Stats.,  750;  Grant  v.  United  States,  18  Ct.  OK, 
732;  United  States  v.  Grant,  Supreme  Court  U.  S.,  January,  1884.) 

Accounting  officers  will  unavoidably  encounter  similar  conditions. 

Cases  have  been,  and  are,  not  infrequent,  even  in  the  Supreme  Court, 
in  which  judgments  were,  and  are,  pronounced  by  a  divided  court,  with 
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dissentiDg  opinions  of  great  learning  and  force.  It  is,  perhaps,  even 
I>os8ible,  that,in  somecases,  the  dissenting  opinions  will  now  be  regarded 
as  the  better  law.  (Dred  Scott  v.  Sandford,  1  How.,  393 ;  United  States  v. 
Jones,  18  Id.^  92.)  In  other  cases  this  would,  perhaps,  be  so,  if  the 
question  in  each  were  re«  Integra.  (Converse  v.  United  States,  21  How., 
463 ;  Black,  Attorney -General,  November  2, 1858, 9  Op.  Att.-Gen.,  250  j 
Black,  Attorney-General,  November  24, 1860,  Jei.,  508.) 

Thus  far  only  one  question  decided  by  the  present  First  Comptroller, 
so  far  as  known,  has  been  decided  differently  by  the  Supreme  Court 
(United  States  v.  Savings  Bank,  104  U.  S.,  728  j  s.  o.,  1  Lawrence,  Compt* 
Dec,  2d  ed.,  194,  704 ;  s.  C,  16  Ct.  CI.,  335;  same  point,  Davis's  case, 
1  Lawrence,  Compt.  Dec,  2d  ed.,  258;  Barnett  &  Co.'s  case,  16  Ct.  CL, 
515.)  This  question  arose  out  of  a  provision  of  section  3228  of  the  Re- 
vised Statutes,  declaring  that  certain  claims  for  refunding  of  internal- 
revenue  taxes  ''must  be  presented  to  the  Commissioner  of  Internal 
Bevenue  within  two  years  next  after  the  cause  of  action  accrued,''  and 
on  a  "regulation,"  prescribed  by  the  Secretary  of  the  Treasury,  that 
such  "claims  •  •  should  be  presented  through  the  collectors  of  the 
respective  districts,"  and  that  "no  claim  •  •  will  be  entitled  to 
consideration  by  the  Commissioner  *  *  unless  the  same  shall  be 
filed  ^ith  him  within  two  years  from  the  date  of  the  payment  of  the 
tax."  The  Attorney-General  and  the  Solicitor-General  united  in  advis- 
ing, that  "  where  the  application  fin  such  case]  is  delivered  to  a  collevtor^ 
*  *  it  is  not  a  presentation  of  the  claim  to  the  Commissioner^  such  as 
is  contemplated"  by  the  statute  14  (Op.  Att.-Gen.,  615).  The  First 
Comptroller  concurred  in  this  view.  The  Supreme  Court  held  that  the 
lodging  of  a  claim  "  with  the  proper  collector  of  internal-revenue  for 
transmission  to  the  Commissioner  in  the  usual  course  of  business,  un- 
der the  requirements  of  the  Treasury  regulation,  is  in  effect  the  pi*e8en- 
tatioD  of  it  to  the  Commissioner." 

There  are  some  cases  in  which  courts  can  afford  relief  to  claimants 
when  a  Comptroller  cannot  do  so  (Georgia case,  post^  373  ]  Power's  case^ 
18  Ct.  CL,  263 ;  McKee's  case,  12  Id.,  505 ;  Briggs's  case,  15  Jd.,  48).  In 
such  cases  the  rejection  of  a  claim  by  a  Comptroller,  and  a  judgment 
thereon  by  a  court  in  favor  of  the  claimant,  do  not  necessarily  imply 
any  difference  of  opinion  between  them,  either  on  a  question  of  law  or 
fact.  In  some  cases,  also,  a  claim  may  be  rejected  by  a  Comptroller  on 
a  question  of  fact,  as  to  which  additional  evidence  may  be  presented  in 
the  Court  of  Claims ;  so  that  a  judgment  by  that  court  In  such  case  for 
a  claimant  does  not  imply  a  difference  of  opinion  from  the  Comptroller. 
So,  there  may  be  cases,  in  which  the  allowance  of  a  claim  by  some  offi- 
cer may  give  to  a  claimant  a  right  of  action  in  the  Court  of  Claims, 
when  such  allowance  does  not  impose  on  a  Comptroller  any  duty  to  cer- 
tify a  balance  in  his  favor,  and  when,  upon  examination,  the  evidence 
may  be  deemed  insufficient,  or  the  claimant  may  not  in  law  be  regarded 
as  entitled  to  payment  (Malakof  Bitters  case,  3  Lawrence,  Compt. 
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Dec,  134 ;  Worrall's  case,  2  Id.j  2d  ed.,  490).  Sucb  cases  do  not  always 
necessarily  involve  any  diflference  of  opinion  between  a  Comptroller  and 
the  courts. 

If  a  Comptroller  allow  a  claim,  it  must  necessarily  be  paid,  if  there 
be  an  existing  appropriation,  and  there  is,  in  such  case,  no  mode  of  re- 
viewing his  allowance  by  any  oflBcer  or  court  (Rev.  Stat,  191).  This 
result^follows,  even  when  the  Comptroller  by  his  decision  differs  from, 
or  overrules,  as  he  may,  any  opinion  of  the  Attorney-General,  or  of  the 
Court  of  Claims,  or  of  any  other  court  inferior  to  the  Supreme  Court  of 
the  United  States  (3  Lawrence,  Compt.  Dec.,  Introduction,  xvi ;  Ex- 
porter's case,  5  Lawrence,  Compt.  Dec).  Hence,  if  a  Comptroller, 
in  parsing  upon  a  claim,  meets  a  very  important  question  of  law,  not 
settled  by  any  opinion  of  the  Sui>reme  Court  of  ihe  United  States,  it 
may  sometimes  be  deemed  advisable  to  reject  such  claim,  in  order  that 
the  question  of  law  may,  through  the  Court  of  Claims,  be  presented  to 
the  Supreme  Court  for  an  authoritative  decision  (Meigs's  case,  postj 
611).  And  when  there  may  be  no  such  question  of  law,  but  sufficient 
cause  to  suppose  the  claim  to  be  fraudulent,  it  may  more  effectually 
secure  the  ends  of  justice  alike  to  the  claimant  and  the  Government, 
to  reject  the  claim,  so  that  all  questions  of  fact  may  be  fully  investigated 
in  the  Court  of  Claims,  than  to  employ  the  remedial  agencies  provided 
by  sections  184, 185, 186, 187,  and  364  of  the  Revised  Statutes.  It  was, 
doubtless,  in  view  of  this,  that  a  distinguished  judge  of  the  Court  of 
Claims  s»iid  (Longwill  v.  United  States,  17  Ct  CI.,  291)  that— 

"The  accounting  officers  of  the  Treasury  are  in  duty  bound  to  scruti- 
nize claims  and  accounts  with  great  care,  as  is  their  custom  ;  and  it  ia 
the  undoubted  right  and  duty  of  the  Comptrollers  (including  the  Sixth 
Auditor  and  the  Commissioner  of  Customs,  who  are  Comptrollers  in 
fact  though  not  in  name),  who  alone  of  the  accounting  officers  have 
authority  to  decide  thereon,  to  reject,  in  whole  or  in  part,  as  their 
judgment  dictates,  all  those  claims  which  they  have  reasonable  cause 
to  suspect  to  be  tainted  with  fraud,  or  to  which  they  believe  there 
may  be  substantial  defenses  in  law,  or  as  to  the  valitlity  of  which 
they  are  in  doubt. 

"Upon  such  rejection  by  the  Comptrollers,  the  claimants  are  left  to 
their  remedy  by  action  at  law  against  the  United  States  in  this  court, 
if  within  its  jurisdiction,  where  the  Government  is  defended  by  the* 
Attorney-General  and  his  able,  painstaking,  and  industrious  assist- 
ants, and  whatever  defenses  can  be  found  will  not  escape  the  vigilance 
of  those  officers  (Davis  v.  United  States,  10  Ct.  CI.,  285).  In  other 
cases,  not  within  the  jurisdiction  of  this  court,  claimants'  only  relief  is 
to  be  sought  by  petition  to  Congress  for  redress  of  grievances,  under 
the  right  to  do  so  guaranteed  by  the  Constitution." 

And  the  same  learned  judge,  in  Charles  v.  United  States  (19  Ot. 
CI.),  recently  decided,  says  that : — 

"  Claimants  are  not  required  in  the  Treasury  Department  to  prove 
their  cases  with  all  that  strictness  required  here  and  in  other  courts  of 
law.  The  Department  is  not  organized  for  the  trial  of  cases  in  that 
way.  The  accounting  officers  have  to  depend  upou  the  assumed  in- 
tegrity of  other  officers  who  have  authority  to  receive  supplies  and  is- 
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sne  vouchers,  and  no  counsel  appears  before  them  to  look  up  and  inter- 
pose defenses.  Affidavits  and  ex  parte  evidence  constitute  all  that  is 
presented  in  support  of  dai  ms. 

"  When,  in  the  course  of  the  examination  of  accounts  in  the  Depart- 
ments, suspicions  are  aroused  or  doubts  are  entertained  as  to  the  va- 
lidity of  the  demands  of  claimants,  the  parties  may  be  sent  to  this 
court  to  prove  their  cases  under  the  rules  and  forms  of  law,  upon  legal 
and  competent  evidence,  or  their  demands  may  be  rejected  altogether, 
leaving  the  claimants  to  prosecute  them  here  ax>on  their  own  voluntary 
petitions,  if  they  so  desire.  That  is  the  main  protection  which  the  ac- 
counting officers  can  secure  for  themselves  and  for  the  Government  in 
the  case  of  claims  of  doubtful  validity  in  fact  or  in  law,  and  especially  of 
claims  as  to  which  there  is  a  reasonable  suspicion  of  fraud,  irregularity,, 
or  error. 

"  It  is  but  a  just  and  well  deserved  tribute  to  the  public  officers  of  the 
United  States  Government  generally,  and  to  the  vigilance  of  the  ac- 
counting officers  in  particular,  to  say  that  in  the  immense  business  of 
this  Government,  cases  of  payment  on  fraudulent  vouchers  and  claims 
are  of  rare  occurrence." 

An  examination  of  the  cases  decided  by  the  First  Comptroller  will 
show  to  what  extent,  if  any,  courts,  lawyers  generally,  writers  on  ele- 
mentary law,  legislative  and  executive  officers,  both  National  and  State, 
and  claimants  and  their  counsel,  may  be  interested  in  his  decisions,  or 
may  find  them  of  any  service  or  utility.  So  far  as  they  may  decide 
legal  principles^  which  are  supported  by  sufficient  rea^ons^  or  so  far  as- 
they  may  be  found  to  correctly  apply  legal  principles  to  any  given  state^ 
of  facts,  or  to  famish  a  reference  to  recognized  authorities  on  important, 
questions  of  law,  they  may  be  of  some  value  in  oourtSj  and  to  tvriters 
on  elementary  law^  some  of  whom  have  deemed  it  proper,  to  quote  from 
them,  and  to  adopt  their  conclusions.  (Burroughs,  Public  Securities, 
1881,  29-36;  Giauque,  Guardian  and  Trustees  in  Ohio,  Cincinnati, 
1881, 292.)  The  courts  must  necessarily  be  interested  in  every  proper 
discussion  of  the  relations  of  judicial  to  executive  authority  (Keyser's 
case,  post^  267).  And  on  that  most  difficult  of  all  subjects,  with  which 
courts,  law  officers,  and  lawyers  are  required  to  deal — the  interpreta- 
tion and  construction  of  statutes — these  decisions  present,  at  least,  an 
ample  field  of  inquiry,  a  wide  range  of  subjects,  and  the  application  of 
principles  to  a  great  variety  of  facts  (Hardcastle,  Statutory  Law,  5 ; 
London  Times,  March  10,  1876).  These  decisions,  also,  have,  at  all 
events,  traversed  many  fields  of  legal  science,  which,  in  some  measure 
at  least,  have  previously  remained  unexplored,  or  in  which,  if  explored, 
there  have  been  left  but  few  landmarks,  and  the  light  of  but  little 
written  record  to  aid  investigation  and  research.  In  view  of  the  diffi- 
culties inherent  in  ascertaining,  establishing,  and  applying  legal  princi- 
ples generally,  and  especially  in  the  direction  required  in  this  series 
of  decisions,  it  is  hoped  that  they  may  be  found  of  some  value  to  the 
public. 

There  prevails,  to  a  certain  extent,  an  unfounded  opinion  that  con- 
tractors with,  and  other  creditors  of,  the  Government  are  liable  to  meet 
m— d83 
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with  many  and  embarrassing  obstacles  in  establishing  and  securing  pay- 
ment of  their  claims.  It  is  but  simple  justice,  and  a  vindication  of  the 
truth  of  history,  to  afSrm  that  the  law  and  regulations  clearly  point  out 
the  officers,  to  whom  application  shall  be  made  for  the  allowance  of  all 
claims  (1  Lawrence,  Gompt.  Dec,  2d  ed.,  App.,  Cb.  i,  411;  Bender's 
case,  1  Lawrence,  Gompt.  Dec,  2d  ed.,  353),  prescribe  the  evidence  re- 
quired to  support  them  (Eev.  Stat.,  1762, 3622, 4767 ;  3  Lawrence,  Gompt. 
Dec,  Introduction,  xxvi,  xxx;  Walsh's  case,  3  Lawrence,  Gompt.  Dec, 
122;  Garfield  case,  J(Z.,  375 ;  Glerks' Investigation  case,  J<i.,  256;  Dana's 
case,  2  Id.j  2d  ed.,  204 ;  Specific  Appropriation  case,  posty  140),  and  specify 
the  officers  by  whom,  and  the  manner  in  which,  payments  shall  be  made 
<Otto'8  case,  3  Lawrence,  Gompt.  Dec,  296).  The  evidence  required  is 
l)lain,  simple,  and  no  more  difficult  to  obtain  than  that  usually  required 
by  every  great  business  establishment  or  corporation.  Such  evidence 
is  less  technical,  and  is  much  more  easily  attainable  than  that  required 
in  courts.  And  payments  of  all  valid  claims  supported  by  the  requisite 
evidence  are  made  from  the  proper  appropriations,  with  a  promptness 
and  fidelity  rarely  equaled  and  never  surpassed  by  any  government, 
municipal  or  other  cori>oration,  company,  or  i>erson.  The  statistics  of 
the  payments  of  claims  without  suit  confirm  this  allegation.  The  agencies 
employed  for  the  purposes  mentioned  are  ample  to  meet  every  claim 
which  can  exist  in  pursuance  of  law  (3  Lawrence,  Gompt.  Dec,  Intro- 
duction, xxvi-xlii). 

There  are  but  two  classes  of  claims  for  the  adjustment  of  which  there 
is  no  adequate  provision. 

One  class  is  composed  of  those  claims,  which  are  not  enforcible  ac- 
xiording  to  strict  principles  of  law,  but  which,  ex  cequo  et  bono,  should  be 
recognized  by  everyjust  Government.  Jurisdiction  of  this  class  should  be 
given  to  the  Gourtof  Glaims,on  the  petition  of  any  claimant,  filed  within 
a  limited  time  after  the  claim  accrued,  with  authority  to  ascertain  fact$, 
and  at  least  to  recommend  payment  by  Gongress.*  The  act  of  March  3, 
1883  (22  Stat.,  485),  only  extends  to  claims  referred  by  either  house  of 
Gongress,  or  by  a  committee  thereof,  or  by  the  head  of  a  Department. 
It  seems  to  be  very  generally  and  justly  conceded  that  claims  should 
not,  as  a  general  rule,  be  investigated  by  a  committee  of  Gongress. 
There  is  no  sufficient  time  during  a  session  of  Gongress  for  this  pur- 

*  See  Wood^s  case  (1  Lawrence,  Compt.  Dec,  2d  ed.,  1).  And  a  case  may  be  cited 
by  way  of  example,  ia  which  public  officers  bad  decided  agaiust  the  United  States  u|>oa 
a  question  of  the  right  to  lands,  and  had  made  an  unauthorized  grant  of  960,000  acres. 
Counsel  employed  at  the  instance  of  private  parties,  but  never  paid  for  their  services, 
were  finally  permitted  to  institute  proceedings  in  the  courts  of  the  United  States, 
indemnifying  the  Government  against  liability  for  costs ;  and  the  result  was,  that  the 
lands  were  recovered,  and  that  more  than  a  million  of  dollars  was  paid  into  the  Treas- 
nry  as  proceeds  of  the  sale  of  the  lands.  Yet,  all  efibrts  to  provide  compensation  for 
Buch  services,  even  in  the  laws  authorizing  a  sale  of  the  lauds,  by  a  small  additional 
charge  in  the  price  of  the  lauds,  when  sold,  or  from  the  proceeds,  failed,  though  twice 
agreed  to  by  the  House  of  Representatives  (Osage  Land  case,  3  Lawrence,  Compt. 
Dec,  371). 
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pose ;  other  duties  require  the  whole  attention  of  members ;  there  is  not, 
and  cannot  be,  any  adequate  means  for  ascertaining  facts ;  and  the 
danger,  that  political  considerations  may  unconsciously  affect  results, 
cannot  be  overlooked.* 

In  reference  to  the  other  class,  there  should  be  a  permanent  tribunal, 
international  in  character,  to  adjust  claims  of  every  kind  against  the 
United  States,  in  favor  of  aliens  and  citizens  or  subjects  of  every 
foreign  nation,  having  a  similar  tribunal  for  adjusting  such  claims  of 
our  citizens  against  such  nation.  See  New  Hampshire  v.  Louisiana 
(108  U.S.,  90). 

Such  tribunal  should  have  jurisdiction  of  all  claims,  which  might 
be  submitted  to  it  by  the  diplomatic  action  of  this  with  any  other  Gov- 
ernment. See  House  Bep.,  Ko.  134  (2d  Sess.,  43d  Gong.);  ^^Lawrence's 
Law  of  Claims  against  Governments."  With  these  additions,  the  legal 
machinery  of  the  United  States  for  the  adjustment  of  claims  would  be 
worthy  of  adoption  by  every  civilized  nation. 

With  the  above  remarks,  this  volume  is  committed  to  the  indulgent 
consideration  of  the  enlightened  classes  of  men  for  whose  use  it  is  in- 
tended. 

WILLIAM  LAWEENCE, 

First  Comptroller. 

T&KASUBY  DEPABTMENT, 

FmST  COMPTEOLLEE'S  OFFICE, 

December  31,  1883. 

*  This  subject  has  been  discussed  with  learning  and  ability  in  the  Appendix  to 
DeTerenz's  Yolnme  of  the  reports  of  the  Court  of  Claims  (1856).  See  Lawrence's 
Law  of  Claims  against  Govemmente  (House  Rep.,  No.  134— 2d  Session,  43d  Congress* 
page  17);  Jordan's  case  (3  Lawrence,  Compt.  Dec,  S74),  and  Dobyns  v.  United 
SUtes(19Ct.  CI.). 

It  is  believed  Jurisdiction  should  also  be  given  to  the  Court  of  Claims  as  proposed 
in  the  '*  Letter  from  the  First  Comptroller  of  the  Treasury  apon  the  subject  of  Trials 
in  Customs-Revenue  cases,"  for  which  see  17  Court  Claims,  XLix. 
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DECisioisrs 


OF 


The  Fibst  Comptroller  (William  Lawrence)  in  the  Depart- 
ment  of  the  treasury  of  the  united  states. 


1888. 


IN  THE  M-OTTER  OF  THE  RIGHT  OP  REGISTERS  AND  RECEIVERS  OF 
DISTRICT  LAND-OFFICES  TO  RECEIVE  A  COMMISSION  OF  ONE  PER 
CENTUM  EACH  ON  *HE  MINIMUM  CASH  VALUE  OF  LANDS  ENTERED 
UNDER  THE  "TIMBER-CULTURE  ACTS.  "—TIMBER-CULTURE- ACT  CASE. 


1.  The  fonrth  paragraph  of  eection  3238  of  the  Revised  Statntes,  taken  from  the  act 

of  March  3,  1873  (17  Stat.,  606,  sec.  6),  was  saperseded  by  the  act  of  March  13, 
1874  (18  Stat.,  21),  and  this  act  was  in  tarn  superseded  by  the  act  of  Jane  14, 
1878  (20  Stat.). 

2.  When  a  later  act  revives  the  whole  snbject,  and  provides  for  all  the  objects  of  a 

former  act,  each  former  act  is  saperseded  without  any  express  words  of  repeal. 

3.  When  an  act  refers  to  a  provision  of  a  former  act  as  in  force,  and  such  former  act 

has,  in  fact,  clearly  been  superseded  or  repealed,  the  provision  so  referred  to  is 
not  thereby  revived,  unless  an  intention  to  revive  it  is  apparent. 

4.  Statutes  having  similar  objects  should  generally  be  construed  alike. 

5.  The  policy  and  provisions  of  one  class  of  statutes  in  relation  to  public  lands  may 

aid  in  the  construction  of  other  statutics  in  relation  to  other  public  lands.  But 
such  policy  and  provisions  cannot  be  allowed  to  control  the  plain  unambiguous 
meaning  of  such  other  statutes. 

6.  Sections  2317, 2464, 2465, 2466, 2467,  and  2468  of  the  Revised  Statutes  are  superseded 

by  subsequent  legislation.     . 

7.  Neither  registers  nor  receivers  of  local  district  land-offices  are  entitled  to  a  com- 

mission of  one  per  centum  each  on  tbe  minimum  cash  value  of  lands  entered  under 
the  "timber-culture  acts.'' 

November  10,  1882,  tbe  Commissioner  of  tbe  General  Land-Offlce 
addressed  a  letter  to  the  Secretary  of  tbe  Interior,  requesting  tbat  the 
First  Comptroller  be  asked  for  an  expression  of  bis  opinion  on  tbe 
question,  whether  registers  and  receivers  of  district  land-ofiBces  are 
entitled  to  receive  one  per  centum  each  on  the  minimum  cash  value  of 
lands  entered  under  tbe  ^< timber-culture  acts.''  November  13, 1882, 
tbe  acting  Secretary  of  tbe  Interior  addressed  a  letter  to  tbe  Secretary 
of  tbe  Treasury,  inclosing  a  copy  of  tbe  aforementioned  letter,  and 
other  papers  on  tbe  subject,  for  an  opinion.  November  15, 1882,  these 
1  D  83 
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were  referred  to  the  First  Comptroller,  for  his  opinion,  by  the  Secretary 
of  the  Treasury. 

J.  M.  Adams,  receiver  of  public  moneys,  at  Yakima,  Washington 
Territory,  in  a  letter  of  June  30, 1882,  to  the  Commissioner  of  the  Gren- 
eral  Land-Office,  submitted  an  argument  in  support  of  his  claim  to  com- 
missions, an  abstract  of  which  is  as  follows: 

1.  The  right  to  a  commission  of  one  per  centum  exists  under  the  fourth 
subdivision  of  section  2238,  Eevised  Statutes. 

The  act  of  June  14,  1878  (20  Stat.,  113),  section  5,  gives  a  right 'to 
fees^  and  section  8  repeals  acts  in  conflict.  This  only  repeals  provisions 
"  in  conflict"  which  had  previously  existed.  Section  2238  is  not  affected 
by  the  act  of  June  14, 1878.  Section  2238  gives  commissions  to  be  paid 
by  the  Government;  the  act  of  June  14, 1878,  requires  applicants  to  pay 
fees.  The  act  of  June  14, 1878,  was  designed  to  facilitate  the  growth 
of  forests,  by  reducing  the  quantity  of  land  to  be  plowed,  &c.,  and  the 
only  object  of  the  repealing  clause  was  to  wipe  out  the  conflicting  pro- 
visions in  the  acts  of  March  3,  1873  (17  Stat.,  605),  March  13,  1874  (18 
Stat.,  21),  and  May  20, 1876  (19  Stat.,  54),  The  law  which  requires 
applicants  to  pay  a  fee  is  not  "in  conflict"  with  the  statute  which  re- 
quires the  Government  to  pay  commissions. 

II.  The  "stone  and  timber  land  act"  of  June  3, 1878  (30  Stat.,  89),  is 
analogous  in  principle  to  the  several  acts  last  above  mentioned.  This 
requires  purchasers  to  pa^^  registers  and  receivers  a  fee^  the  same  as 
is  required  of  purchasers  of  mineral  lauds,  and  concludes  with  a  repeal- 
ing clause.  Yet  the  usage  is  to  collect  the/ae  from  purchasers,  and  the 
commissions  from  the  Qovernment. 

2.  The  fact  that  a  commission  is  allowed  registers  and  receivers  on 
the  money  value  of  homestead  lands,  pre-emption  lands,  timber  lands, 
mineral  latids,  desert  lands,  as  well  as  of  all  other  classes  of  lands,  is  evi- 
dence that  Congress  designed  that  they  should  also  receive  a  commis- 
sion on  the  money  value  of  timber-culture  lands.  The  act  of  April  20, 
1818  (3  Stat.,  466),  gave  registers  and  receivers  a  commission  on  all 
moneys  received  for  public  lands.  When  the  homestead  act  of  May  20, 
1862  (12  Stat.,  392),  was  passed.  Congress  perceived  that  the  djonaltum 
of  lands  to  settlers  would  reduce  the  compensation  of  land  officers,  and 
provision  was  made  that  they  should  receive  a  commission  on  tibe  cash 
value  of  lands  thus  entered.  For  the  same  reason  the  act  of  March  3, 
1873  (17  Stat.,  605),  gave  commissions  on  timber-culture  entries.  K 
Congress  had,  in  the  subsequent  legislation,  designed  to  repeal  this 
provision  for  commissions,  it  would  have  been  so  declared  in  express 
terms.  The  fixed  policy  of  commissions  referred  to  cannot  be  repealed 
by  implication. 

Hon.  K  C.  McFarland,  Commissioner  of  the  General  Land-Office,  in 
a  letter  of  August  9, 1882,  addressed  to  J.  M.  Adams,  called  his  atten- 
tion to  the  "table  of  fees  and  commissions"  allowed  registers  and  re- 
ceivers, and  said: 

As  the  act  of  June  14,  1878  (20  Stat.,  113),  fixed  the  amount  of 
commissions  allowed  registers  fina  receivers,  regardless  of  the  area  or 
value  of  the  land,  at  $4  for  each  entry  made,  in  place  of  the  commission 
of  one  per  cent,  each  on  the  cash  vsdue  of  the  land,  as  is  provided  in 
section  2238,  Bevised  Statutes,  and  provided  further  that  "all  acts  and 
parts  of  acts  in  conflict  with  this  act  are  hereby  repealed,"  the  amount 
of  commissions  provided  for  in  the  later  act  is  the  proper  amount^  to 
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be  allowed;  therefore  the  commissions  charged  by  yoa  against  the 
cash  valae  of  lands  entered  ander  the  timber-culture  aet,  in  addition 
to  the  legal  commissions,  are  contrary  to  law."* 


Opinion  by  William  Laweence,  First  Comptroller. 
r.  The  Revised  Statutes  provide  as  follow : 

Sec.  2238.  Registers  and  receivers,  in  addition  to  their  salaries,  sliall 
be  allowed  each  the  following  fees  and  commissions,  namely : 

First.  A  fee  of  one  dollar  for  each  declaratory  statement  filed  atid 
for  services  in  acting  on  pre-emption  claims. 

Second.  A  commission  of  one  per  centum  on  all  moneys  received  at 
each  receiver's  oflRce. 

^  Third.  A  commission  to  be  paid  by  the  homestead  applicant,  at  the 
time  of  entry,  of  one  per  centum  on  the  cash  price,  as  fixed  by  law,  of 
the  land  applied  for;  and  a  like  commission  when  the  claim  is  finally 
est'Eblished,  and  the  certificate  therefor  issued  as  the  basis  of  a  patent. 

Fourth.  The  same  commission  on  lands  entered  under  any  law  to 
encourage  the  growth  of  timber  on  western  prairies,  as  allowed  when 
the  like  quantity  of  land  is.entered  with  money. 

The  fourth  and  last  paragraph  above  quoted  is  taken  from  the  so- 
called  "Timber-Culture  act"  of  March  3,  1873  (17  Stat.,  606,  sec.  6),t 
entitled  *'An  Act  to  encourage  the  Growth  of  Timber  on  western 
Prairies."  The  reference  to  "land  •  •  •  entered  with  money "  is 
to  land  pre-empted  at  the  "minimum  price,"  which  is  $1.25  per  acre 
(Bev.  Stat.,  2259,  2357). 

IL  If  the  fourth  paragraph  of  section  2238  of  the  Revised  Statutes 
remains  in  force,  it  is  clear,  that,  by  virtue  of  this  and  the  second  and 
third  paragraphs  of  said  sectio^.  registers  and  receivers  are  each  en- 
titled to  be  paid  by  the  nnite^[4l|te8  a  commission  of  one  per  cent., 
or  four  dollars,  on  each  quarter  stulfon  of  land  entered  under  the  "Tim- 
ber-Culture acts." 

m.  But  the  fourth  paragraph  of  section  2238  of  the  Revised  Statutes 
is  entirely  superseded.  The  act  of  March  13, 1874  (18  Stat.,  21),  entitled 
"An  act  to  amend  the  act  [March  3, 1873, 17  Stat,  605]  entitled  <An 
act  to  encourage  the  growth  of  timber  on  western  prairies,'"  after  the 
uaoal  enacting  clause,  provides : 

*  For  the  "  table  of  fees  and  commissions ''  above  referred  to,  see  District  Land- 
Office  Case,  2  Lawrence,  Compt.  Dec.,  Sd  ed.,  426. 

t  The  proviflions  of  tbis  act,  excepting  the  seyenth  section,  are  carried  into  the 
Be  vised  Statntes  thus :  Sec.  1  of  tbe  act  into  sec.  2464  of  the  Revised  Statutes ;  sec. 
2  of  the  act  into  sees.  2466, 2466  of  the  Revised  Statntes ;  sec.  3  of  the  act  into  sec.  2467 
of  tbe  Revised  Statntes ;  sec.  4  of  tbe  act  into  sec.  2317  of  the  Revised  Statntes ;  sec. 
5  of  tbe  act  into  sec.  2468  of  the  Revised  Statntes,  and  sec.  6  of  tbe  act  into  tbe 
fourth  paragraph  of  sec.  SS38  of  tbe  Revised  Statntes ;  and  tbe  provisions  of  sec.  7 
of  tbe  act,  omitted  from  tbe  Revised  Statntes,  were  re-enacted  in  sec.  7  of  the  act 
of  March  13, 1874  (18  Stat.,  21).  The  sections  2317,  2464,  2465,  2466,  2467,  246^,  and 
the  fonrth  paragraph  of  section  2238  of  the  Revised  Statntes  are  superseded  by  the 
repeal  of  the  act  of  March  3,  1873. 
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"That  the  act  entitled  <An  act  to  eucoarage  the  growth  of  timber  on 
weatern  prairies,'  approved  March  third,  eighteen  hundred  und  seventy- 
three,  be,  and  the  same  is  hereby,  amend^  so  aa  to  read  as  follows : 

Then  follow  the  eight  sections  of  the  new  act.  Its  provisions  indi- 
cate a  purpose  to  give  additional  inducements  to  make  entries  of  lands 
and  to  cultivate  timber  thereon.  Section  2  of  the  later  act  requi/es  each 
person  applying  for  the  benefit  of  the  act  to  pay  to  the  proper  register 
and  receiver  ten  dollars  (which  is  for  the  Government  and  not  the  offi- 
cer), as  did  the  act  of  March  3, 1873,  and  section  six  provides  "that 
the  registers  and  receivers  of  the  several  [district]  land-offices  shall 
each  be  entitled  to  receive  [from  the  applicants]  two  dollars  at  the  time 
of  entry,  and  the  same  sum  when  the  claim  is  finally  established  and 
theflnal  certificate  issued."  These  sums  are  called  " commissions''  in  the 
"Table  of  fees  and  commissions,"  and  belong  to  the  officers.  Several 
considerations  show  that  this  act  entirely  superseded  the  act  of  March 
3, 1873. 

1.  The  first  provision  in  the  act  of  March  13, 1874,  declaring  that  the 
act  of  March  3, 1873,  "be,  and  the  same  is  hereby,  amended  so  as  to 
read  as  follows,"  operates  per  se,  and  by  the  necessary  effect  of  the 
words  employed,  to  supersede  the  prior  act.  This  is  settled  in  princi- 
ple in  Steamboat  Company  v.  The  Collector  (18  Wall.,  478). 

2.  The  act  of  March  13, 1874,  is  perfect  in  itself,  and  does  not  need 
any  provision  of  the  act  of  March  3, 1873,  to  execute  It. 

3.  The  purpose  of  the  act  of  Maich  13, 1874,  to  supersede  that  pro- 
vision of  the  act  of  March  3, 1873,  which  gave  to  registers  and  receivers 
the  right  to  a  commission  of  one  per  centum  each,  is  shown  by  the  fa«t 
that,  the  said  act  of  March  13, 1874  (1)  omits  the  provision  of  the  act 
of  March  3,  1873,  as  to  commission  and,  (2)  in  lieu  thereof,  inserts 
another  provision,  not  in  the  act  of  IHnph  3, 1873,  requiring  payment  by 
applicants  of  "  two  dollars  at  the  tlMrof  entry,"  and  of  "  the  same  sum 
when  the  claim  is  finally  established  and  the  final  certificate  issued." 
Thus,  under  the  act  of  March  3, 1873,  the  register  and  receiver  each  was 
entitled,  both  "at  the  time  of  entry,"  and  also  "when  the  claim  is  [was] 
finally  established,  and  the  certificate  therefor  issued,"  to  a  commission 
of  one  per  cent,  on  the  minimum  cash  price  of  lands  entered,  but  under 
the  act  of  March  13, 1874,  each  is  entitled  to  four  dollars  fees,  called 
commissions  in  the  fee  bill,  and  not  authorized  by  the  act  of  March  3, 
1873.* 

4.  The  eighth  section  of  the  act  of  March  13, 1874,  recognizes  the 
supersedure  by  providing: 

*  Under  the  act  of  March  3,  1872,  the  compenBation  of  regUters  and  receiveis  in 
Washington  Territory  was  one  dollar  and  fifty  cents  each  for  each  declaratory  state- 
ment, and  five  dollars  each  for  final  certificates  for  160  acres  of  land,  ten  dollars  each 
for  320  acres,  and  fifteen  dollars  each  for  640  acres,  and  one  per  oentum  commissions. 

Under  the  act  of  March  13, 1874,  their  compensation  is  two  dollars  each  at  the  time 
of  entry,  irrespective  of  area,  and  two  dollars  each  when  the  claim  is  finally  estab- 
lished.   The  act  of  June  14,  1878  (20  Stat.,  113),  continues  the  latter  compensation. 
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"That  parties  who  have  already  made  entries  under  the  act  ap- 
proved March  third,  eighteen  hundred  and  seventy-three,  of  which  this 
is  amendatory,  shall  be  permitted  to  complete  the  same  upon  full  com- 
pliance with  the  provisions  of  this  act." 

This  assumes  that,  without  this  provision,  the  inchoate  rights  ac- 
quired under  the  act  of  March  3, 1873,  would  be  left  without  authority 
to  x>erfect  them,  or  be  wholly  swept  away.  This  provision  would  be 
unnecessary,  if  the  act  of  March  3, 1873,  remained  in  force. 

5.  The  act  of  March  13,  1874,  is  a  revision  of  the  whole  subject  of 
the  act  of  March  3, 1873,  and,  embracing  not  only  the  same  subject  but 
also  the  same  objectSj  works  a  repeal  or  supersedure  of  the  prior  act. 
Thus,  it  was  said  by  the  Supreme  Court  of  the  United  States,  in  the 
case  of  The  United  States  v.  Tynen  (11  Wall.,  92),  that  "even  where 
two  acts  are  not  in  express  terms  repugnant,  yet  if  the  latter  act  covers 
the  whole  subject  of  the  first,  and  embraces  new  provisions,  plainly 
showing  that  it  was  intended  as  a  substitute  for  the  first  act,  it  will 
operate  as  a  repeal  of  that  act.''  This  has  been  subjected  to  some  criti- 
cism, but  not  affecting  the  repeal  in  this  case.  (Bishop,  Written  Laws, 
158;  United  States  v.  Claflin,  97  U.  S.,  646;  Norris  v.  Crocker  et  ai., 
13  How.,  429;  Henderson's  Tobacco,  11  Wall.,  657). 

6.  The  rule  is  fully  recognized  that,  "an  afiBlrmative  statute  giving  a 
new  right"  does  not  "of  itself  of  necessity  destroy  a  previously  exist- 
ing right,  unless  the  intention  of  the  legislature  be  apparent  that  the 
two  rights  should  not  exist  together"  (Broom,  Legal  Maxims,  29,  citing 
CPlaherty  v.  M'Dowell,  6  H.  L.  Oas.,  142, 167).  But  here  the  intention 
of  Congress  to  deny  the  right  to  a  commission  of  one  per  centum  is 
entirely  clear. 

7.  The  fact  that  the  act  of  March  3, 1877  (19  Stat.,  406,  sec.  2),  re- 
fers to  the  act  of  March  3, 1873^  "and  the  acts  amendatory  thereof," 
cannot  be  regarded  as  evidence  that  the  act  of  March  3, 1873,  is  in  force. 
The  act  of  March  3, 1877,  is  entitled  <^  An  act  for  the  relief  of  certain 
settlers  on  the  public  lands."  It  permits  ^<  homestead  and  pre-emption 
settlers,  •  •  •  where  crops  were  destroyed  or  seriously  injured  by 
grasshoppers  in  the  year  eighteen  hundred  and  seventy-seven,  to  leave 
and  be  absent  from  said  lands  until  the  first  day  of  October,  eighteen 
hundred  and  seventy-eight,"  &c.,  and  then  declares,  that  "all  the  rights 
and  privileges  extended  by  this  act  to  homestead  and  pre-emption  set- 
tlers shall  apply  to  and  include  the  settlers  under  an  act  entitled  ^An  act 
to  encourage  the  growth  of  timber  on  western  prairies,'  approved  March 
third,  eighteen  hundred  and  seventy -three,  and  the  aets  amendatory 
thereof."  See  acts  of  March  13,  1874  (18  Stat.,  21),  May  20, 1876  (19 
Stat.,  54),  June  19, 1876  (19  Stat.,  59),  and  July  1, 1879  (21  Stat.,  48,  sec. 
2).  This  provision  may  have  been  supposed  necessary,  as  there  were 
settlers  under  the  act  of  March  3, 1873.  But  such  reference  to  a  super- 
seded act  does  not  revive  Or  give  it  effect  for  any  other  purpose  than 
the  benefit  therein  mentioned.    (Steamboat  Company  v.  The  Collector, 
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18  Wall.,  491).    It  is  thas  shown,  that  the  act  of  March  3, 1873,  was  super- 
seded by  the  act  of  March  13, 1874. 

8.  Most  of  the  provisions  of  the  act  of  March  3,  1873,  as  shown, 
were  carried  into  the  Bevised  Statutes.  The  Eevised  Statutes,  which 
passed  June  22, 1874,  ^<  embrace  the  statutes  of  the  United  States,  gen- 
eral and  permanent  in  their  nature,  in  forc^  on  the  1st  day  of  Decem- 
ber, one  thousand  eight  hundred  and  seventy-three,"  with  a  provision 
repealing  all  acts  passed  prior  to  the  latter  date,  any  portion  of  which  is 
embraced  in  the  revision,  but  with  another  provision,  that "  theenactment 
of  the  •  •  •  revision  is  not  to  a£fect  or  repeal  any  act  of  Congress 
passed  since  the  first  day  of  December,  one  thousand  eight  hundred  and 
seventy-three,  and  all  acts  passed  since  that  date  are  to  have  full  effect 
(Rev,  Stat.,  5595, 5596, 5601.)  As  the  revision  was  not  adopted  until  June 
22, 1874,  it  was  not  possible  for  the  act  of  March  13, 1874,  to  refer  in  terms 
to,  or  by  number  supersede,  sections  of  the  Revised  Statutes.  But,  as 
the  revision  declares  that  all  acts  passed  since  December  1, 1873,  up  to 
June  22, 1874,  "are  to  have  full  eflFect,"  and  as  the  act  of  March  13, 
1874,  is  one  of  such  acts,  it  must  have  the  effect,  in  superseding  the  act 
of  March  3, 1873,  to  supersede  those  sections  of  the  Bevised  Statutes 
which  were  taken  from  this  last-mentioned  act.  Hence,  no  question  is 
pr*^seuted  as  to  what  would  be  the  effect  of  an  act  passed  since  June 
22, 1874,  purporting  to  amend  an  act  passed  prior  to  December  1, 1873, 
which  had  been  in  whole  or  in  part  carried  into  the  Bevised  Statute^^ 
but  which  had  been  repealed  by  the  revision. 

IV.  The  act  of  March  13, 1874,  was  supersedwl  by  the  act  of  June  14, 
1878  (20  Stat.,  113.)  This  latter  act  amends  the  former  "  so  as  to  read 
as  follows:"  and  then  revives  the  whole  subject  by  provisions  having 
the  same  general  objects,  and  so  effects  a  supersedure.  It  confcinnes 
in  force  the  provision  requiring  each  applicant  to  file  an  affidavit,  and 
the  other  provision,  that,  "upon  filing  said  affidavit  with  said  register 
and  said  receiver  and  on  payment  of  ten  dollars,  if  the  tract  applied 
for  is  more  than  eighty  acres ;  and  five  dollars  if  it  is  eighty  acres  or 
less,  he  or  she  shall  thereujion  be  permitted  to  enter  the  quantity  of 
land  spexiified^^  and  the  other  provision,  "that  the  registers  and  re- 
ceivers of  the  several  land-offices  shall  each  be  entitled  to  receive 
[from  the  applicant]  two  dollars  at  the  time  of  entry,  and  the  like  snni 
when  the  claim  is  finally  established  and  the  final  certificate  issued.^ 
It  then  declares  that  "  all  acts  and  parts  of  acts  in  conflict  with  this 
act  are  hereby  repealed."  This  latter  repealing  provision,  though  usual, 
was  wholly  unnecessary.  The  repeal  was  equally  operative  without  it- 
This  has  already  been  shown.* 

V.  It  is  urged,  that  the  policy  and  provisions  of  other  acts  giving 
fees  and  commissions  to  registers  and  receivers  require,  that  such  reg- 


*  Judge  Richardson's  valnable  "Supplement  to  the  Revised  Statutes  of  the  United 
States''  (vol.  1,  1874-1881)  treats  (see  pages  8,  348)  the  act  of  March  13,  1874,  aa 
superseded  by  the  act  of  June  14,  1878. 
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isters  and  receivers  shoald  be  accorded  the  same  rights  under  the  ^'tim- 
ber-cnlture  acts."  Statutes  having  similar  objects  should  generally  be 
construed  alike.  (Sedgwick,  Construction  Stat,  and  Const.  L.,  2d  ed., 
230;  Beceivers,  &c.,  v.  Paterson  Savings  Bank,  2  Stock.,  13.)  If  the 
provisions  of  the  'Himber-culture  acts"  were  ambiguous,  or  of  doubtful 
import,  there  might  be  some  force  in  this  claim.  But  the  provisions  in 
force  are  perfectly  clear  and  free  from  all  doubt  These  provisions  can- 
not be  enlarged  by  any  general  policy  apparent  in  other  statutes  as  to 
other  public  lands.  Thas,  it  is  said,  that,  in  construing  a  statute,  <<we 
cannot,  to  bring  it  to  our  views,  import  into  it  words  not  used  by  the 
law-makers;  or  control  it,  when  unambignous,  though  we  think  it  is 
not  what  it  should  be."    (Bishop,  Written  Laws,  80.) 

When  the  words  of  a  statute  are  clear  and  unambiguous,  there  i&  no 
room  for  construction.  It  is  not  allowed  to  construe  that  which  has  no 
need  of  construction.  (L.,  L.,  &  G.  E.  E.  Co.  v.  United  States,  92  XJ.  S., 
733,  751;  Bishop,  Written  Laws,  80,  81,  145.)  Thus,  it  is  said,  "it 
would  be  dangerous  to  give  scope  to  make  a  construction  in  any  case 
against  the  express  words,  when  the  meaning  of  the  makers  doth  not 
appear  to  the  contrary,  and  when  no  inconvenience  will  thereupon  fol- 
low; and  therefore  in  such  cases  a  verbis  legis  non  est  recedendum.^ 
(Edrich's  Case,  3  Coke,  Part  V,  118;  Bishop,  Written  Laws,  145.) 
Lord  Bacon  has  said  that,  ^^jndges  ought  to  remember  that  their  office 
i&jus  dicere,  and  not  jus  dare^  to  interpret  law,  not  to  make  or  give  law." 
(Osage-Land  Case,  3  Lawrence,  Compt.  Dec,  368.) 

The  fourth  paragraph  of  section  2238  of  the  Eevised  Statutes  is  so 
clearly  repealed,  or,  more  properly,  superseded,  that  it  is  impossible  to 
declare  it  in  force,  without  violating  the  plain  meaning  of  language, 
the  clear  purpose  of  Congress,  well-established  rules,  as  already  shown ^ 
for  determining  when  a  repeal  or  supersedure  of  a  statute  occurs,  and 
the  undoubted  principles  established  by  authorities  cited. 

The  result  is,  that,  such  fourth  paragraph  of  section  2238  of  the  Eevised 
Statutes  not  being  in  force,  registers  and  receivers  of  local  district  land- 
offices  are  not  entitled  to  the  commission  of  one  per  centum  each,  origi- 
nally aathorized  by  it  on  the  minimum  cash  value  of  lands  entered  un- 
der the  "timber-culture  acts." 

Treasury  Department, 

First  Comptroller's  Office,  January  8, 1883. 
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IN  THE  MATTER  OF  THE  PAYMENT  OF  A  REGISTEEED  CERTIFICATE 
OF  STOCK  OF  THE  UNITED  STATES,  ACCOMPANIED  BY  A  POWER  OF 
ATTORNEY  IN  BLANK  PURPORTING  TO  MAKE  AN  ASSIGNMENT  AND 
AUTHORIZE  A  TRANSFER  IN  BLANK,  PRESENTED  LONG  AFTER  ITS 
MATURITY,  ANE|  APPEARING  FROM  THE  RECORDS  OP  THE  TREASURY 
DEPARTMENT  TO  HAVE  BEEN  PAID  ALREADY. -BARING  BROTHERS  & 
CO.'S  CASE. 


I.  Under  the  act  of  Noyember  10, 1803  (2  Stat.,  245),  registered  certificates  of  stock  of 
the  United  States,  **  bearing  interest  at  six  per  centum  per  annum,  from  the  twen- 
tieth day  of  December,  1803,  inclusively,  payable  in  London,  semi-annually, 
•  *  •  the  principal  of  which  *  •  •  [was]  payable  at  the  Treasury  of  the 
United  States  by  annual  instalments  of  not  less  than  on&  fourth  part  each,  the 
first  of  which  *  *  •  [to]  commence  fifteen  years  after  the  twenty-first  day 
of  October,  1803,  *  *  •  and  «  •  *  transferable  only  by  appearance  in  per- 
son, or  by  attorney,  at  the  proper  office'' — that  of  the  Register  of  the  Treasury — 
were  issued  '^December  24,  1803."  One  of  these  certificates,  issued  payable  to 
"Francis  Baring  &  Company,  of  London,  merchants,''  appears  from  the  proper 
entry  on  the  ledger  account  in  the  Treasury  Department  to  have  been  finally  paid, 
the  last  payment  appearing  under  date  of  April  18, 1821.  In  December,  1882,  long 
after  its  maturity,  this  certificate  accompanied  by  a  power  of  attorney  in  blank, 
purporting  to  make  an  assignment  and  authorize  a  transfer  in  blank — which 
power  of  attorney  appears  signed  and  sealed  by  the  firm  of  "Francis  Baring  &r 
Co.,''  October  31, 1805,  and  executed  and  acknowledged  at  London,  by  "  Charles 
Wall,  esqr.,  a  partner  in  tlie  house  of  Francis  Baring  and  Company,"  "to  be  his 
and  their  act  and  deed,"  on  said  last-named  date,  in  the  presence  of  "  James 
Comerford,  notary  public,  London,"  as  certified  by  said  notary  public  under 
seal — was  presented  at  the  Treasury  Department  of  the  United  States,  and  pay- 
ment thereof  requested,  by  Baring  Brothers  A  Company,  of  London,  successors 
to  Francis  Baring  &  Company.  The  records  of  the  lYeasury  Department  show 
that  all  the  certificates  of  like  tenor  and  efiect  were  paid  at  maturity. 

Held :  (1.)  That  under  the  circumstances  the  record  in  the  Treasury  Department  of 
payment  i%  prima  fade  sufficient  evidence  of  the  final  payment  of  the  certificate. 
(2.)  That  after  so  long  a  period  has  elapsed  since  the  certificate  became  due,  and 
in  view  of  the  ability  of  the  United  States  always  to  make  payment,  and  of  the 
fact  that  payment  has  been  made  of  all  other  certificates  of  like  tenor  and  effect, 
payment  of  this  certificate  may  be  inferred  as  a  presumption  of  fact.  (3.)  That 
the  law  presumes  payment  of  the  certificate  under  the  circumstances  stated.  (4, ) 
That  the  facte  and  circumstances  do  not  sufficiently  show  either  a  legal  or  equitable 
title  to  the  certificate  in  the  claimants.  (5.)  That  the  certificate  is  not  in  form  or 
.  legal  effect  negotiable.  (6. )  That  the  holders  of  the  blank  assignment  and  power 
of  attorney  to  make  transfer  are  not  authorized  to  fill  in  the  blanks  with  their 
firm  name.  (7.)  That  the  interpretation  and  validity  of  the  blank  assignment 
and  power  are  to  be  determined  by  the  law  of  England.  (8.)  That  equitable 
rights  might  have  passed  by  such  blank  assignment  and  power  to  make  transfer 
if  accompanied  by  proper  evidence  of  consideration  paid,  and  circumstances  show- 
ing the  puqiosti  of  the  parties  interested  therein.  (9.)  That  the  accounting  offi- 
cers of  the  Treasury  Department  will  generally  not  pass  on  the  rights  of  parties 
claiming  an  equitable  title  to  such  a  certificate,  but  will  require  the  rights  of  the 
payees  and  those  claiming  under  them  to  be  ascertained  by  the  decree  of  a  court 
of  equity.  (10.)  But,  that,  as  courts  of  equity  will  not  enforce  stale  claims,  no 
case  is  here  presented  for  reference  to  a  court. 
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Under  the  act  of  November  10,  1803  (2  Stat.,  245),  certificates  of 
stock  were  issaed,  one  of  which,  being  that  now  presented  for  payment, 
is  as  follows:* 

a  rf^y^Q  Thousand  Dollars  Louisiana  Six  per  cent.  Stock. 

(No.  136.)  "Teeasuey  op  the  United  States, 

"  Register's  Office^  December  24,  1803. 

"Be  it  known,  That  there  is  due  from  the  United  States  of 
America,  unto  Franois  Baring  &  Company,  of  London,  Merchants, 
or  their  Assigns,  the  sum  of  two  thousand  dollars,  bearing  inter- 
est at  six  per  centum  per  annum,  fi*om  the  twentieth  day  of  December, 
1803,  inclusively,  payable  in  London,  semi-annually,  viz,  on  the  first  days 
of  July  and  January,  and  at  the  rate  of  Four  Shillings  and  Six  Pence, 
sterling,  for  each  Dollar,  being  Stoclc  created  by  virtue  of  an  act,  entitled 
*  An  act  authorising  the  creation  of  a  Stock  to  the  amount  of  eleven 
millions  two  hundred  and  fifty  thousand  dollars,  for  the  purpose  of  carry- 
ing into  effect  the  convention  of  the  30th  of  April,  1803,  between  the 
United  States  of  America  and  the  French  Republic,  and  making  pro- 
vision for  the  payment  of  the  same,'  passed  the  tenth  day  of  November, 
1803;  the  principal  of  which  is  payable  at  the  Treasury  of  the 
United  States  by  Annual  Instalments  of  not  less  that  One  Fourth  Part 
each,  the  first  of  which  will  commence  fifteen  years  after  the  twenty- 
first  day  of  October,  1803 ;  which  debt  is  recorded  in  this  office,  and  is 
transferable  only  by  appearance  in  person,  or  by  attorney,  at  the  pro- 
per office,  according  to  the  rules  and  forms  instituted  for  that  purpose. 

"2,000  dollars. 

"JOSEPH  NOURSE, 

^^  Register.^ 

Accompanying  this  certificate  is  a  blank  assignment  and  power  of 
attorney  to  make  transfer,  as  follows : 

"£noii7  all  men  by  these  presents^  That  we,  Francis  Baring  and  Com- 
pany of  London,  merchants,  for  value  received,  have  bargained,  sold, 

*  The  history  of  this  loan  can  be  found  in  a  work  entitled*  *'The  National  Loans  of 
the  United  States  from  July  4, 1776,  to  June  30,  1880,  by  Rafael  A.  Bayley,  Treasury 
Department  [second  edition],  Washington,  Government  Printing  Office,  1882,"  pages 
46, 121.    This  is  reprinted  in  vol.  2  of  the  Census  Reports  of  1880. 

The  original  treaty  of  April  30,  1803  (H  Stat.,  206),  which  gave  rise  to  the  loan  under 
the  act  of  November  10, 1803  (2  Stat.,  245),  with  correspondence  on  the  subject  and 
pepers  relating  to  the  loan,  is  preserved  in  a  bound  volume  in  the  Treasury  Depart- 
ment, entitled  ^'Papers  in  relation  to  the  purchase  of  Loaisiana,''  of  which  papers 
photographic  copies  have  been  made. 

The  order  for  the  issue  of  the  so^alled  *' Louisiana  six  per  cent,  stock,"  amounting 
to  $11,250,000,  was  given  by  President  Jefferson  on  the  16th  of  January,  1804,  and' 
on  the  same  day,  Secretary  Gallatin  directed  the  Register  to  deliver  to  Alexan<ler 
Baring,  acting  as  attorney  for  Francis  Baring  &  Co.,  of  London,  and  Hope  &,  Co.,  of 
Amsterdam,  certificates  of  the  new  stock  created  under  the  order  of  the  President,  to 
the  amount  of  $3,750,000 ;  and  to  transmit  the  remaining  certificates,  amounting;  to 
$7,500,000,  by  a  special  messenger,  to  the  Minister  Plenipotentiary  of  the  United 
States  to  the  French  Republic.  By  the  terms  of  the  contract  between  the  Secretary 
of  the  Treasury  and  Alexander  Baring,  as  attorney,  the  interest  on  the  stock  issued 
to  the  amount  of  $5,000,000  was  made  payable  in  Amsterdam,  and  the  interest  on  the 
balance,  $6,250,000,  was  made  payable  in  London.  The  $7,500,000  belonging  to 
France  was  delivered  to  Robert  B.  Livingston,  American  Minister,  April  25,  1804. 
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assigned^  aud  set  over,  and  by  these  preseuts,  do  bargain,  sell,  assign, 
and  set  over  unto  -  -  -  ,  executors,  administrators,  or  as- 
signs, the  sum  of  two  thousand  dollars  of  the  funded  Louisiana  six  per 
cent,  stock  standing  in  our  names  in  the  books  of  the  Treasury  of  the 
United  States  of  America,  being  the  amount  of  certificate  No.  136, 
granted  by  Joseph  Kourse,  Register,  and  we  do  hereby  ordain,  make, 
constitute,  and  appoint         -         -  true  and  lawful  attorney, 

for  us  and  in  our  names,  to  transfer  the  above-mentioned  sum  of  two 
thousand  dollars  of  the  said  stock  unto  -  -  -  j  ^^^  to  make 
and  execute  all  necessary  acts  of  assignment,  and  transfer  thereof,  with 
power  to  our  said  attorney  to  substitute  an  attorney  or  attorneys,  under 
•  -  -  for  that  purpose,  and  to  do  all  lawful  acts  requisite  for  effecting 
the  premises,  hereby  ratifying  and  confirming  all  that  our  said  attx>rney, 
or  -  -  -  substitute  or  substitutes  shall  do  therein,  by  virtue  of  these 
presents. 

'^In  witness  whereof  we  have  hereunto  set  our  hand  and  seal  the 
thirty-first  day  of  October,  in  the  year  of  our  Lord  one  thousand  eight 
hundred  and  five. 

"Sealed  and  delivered  in  the  presence  of— 
"Gbokgk  Dean,  of  London, 
"Jas.  Comebfobd,  JVbe.  Pi*&. 

"FRANCIS  BARING  &  CO."    [seal  of  wapee.] 

This  blank  assignment  and  power  of  attorney  purports  to  have  been 
executed  and  acknowledged  October  31, 1805,  by  "Charles  Wall,  esq., 
a  partner  in  the  house  of  Francis  Baring  and  Company,"  as  "his  and 
their  Act  and  Deed,"  before  '.*  Jas.  Comerford,  notary  public,  London," 
and  the  acknowledgment  is  certified  by  said  notary  public  under  his 
notarial  seal.  His  authority  as  notary  is  certified  of  same  date  by  two 
other  notaries. 

December  2, 1882,  S.  G.  &  G.  0.  Ward,  "agents  for  Baring  Brothers 
&  Co.,  52  Wall  street.  New  York,"  addressed  a  letter  to  the  Register  of 
the  Treasury,  inclosing  therewith  the  certificate  and  blank  assignment 
and  power  of  attorney  above  set  forth,  saying:  "The  Messrs.  Baring 
Brothers  &  Co.,  of  London,  from  whom  we  received  the  bond  [certifi- 
cate], are  the  successors  of  the  firm  of  Messrs.  Francis  Baring  &  Co.," 
and  asking  to  be  advised  "if  the  power  is  sufScient,  and,  if  not,  what 
other  documents  will  be  required." 

This  letter,  with  inclosures,  was  forwarded  by  the  Register  to  the 
Secretary  of  the  Treasury,  with  the  following  indorsement: 

"Regtstee's  Office, 

'^Dec.  20, 1882. 
"Respectfully  forwarded  to  the  Hon.  Secretary  of  the  Treasury,  with 
the  information  that  it  appears  from  the  records  of  this  office  that  the 
inclosed  bond  [certificate]  has  been  paid,  the  account  of  the  payees  on 
the  ledger  being  balanced,  which  account  shows  the  issue  and  redemp- 
tion of  this  bond  [certificate].  Owing  to  the  incompleteness  of  the  files 
of  this  office  (probably  caused  by  loss  from  fire),  I  am  unable  to  discover 
a  receipt  for  the  payment,  or  the  evidence  upon  which  payment  was 
ordered.    It  seems  probable  that  the  certificate  was  reported  lost  or 
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mislaid,  and  evidence  of  the  fact  farni«hed.    The  entry  upon  the  ledger 
showing  the  redemption  of  the  bond  [certificate]  is  dated  April  18, 1821. 

"W.  P.  TITCOMB, 

"Am'*  Register.^ 

December  21, 1882,  the  papers  were  referred,  by  direction  of  the  Sec- 
retary of  the  Treasury,  to  the  First  Comptroller,  "for  his  opinion  as  to 
the  payment  of  the"  certificate. 


Opinion  by  William  Lawrence,  First  Comptroller. 

1.  It  is  a  sufiScient  objection  to  the  payment  of  the  certificate  now  in 
question^  that  the  proper  records  of  the  Treasury  Department  show 
that  it  has  long  since  been  paid.  These  records  are  prima  facie  evidence 
of  the  fact  of  payment,  especially  in  yiew  of  the  time  which  has  elapsed 
since  the  certificate  became  due,  and  the  payment  was  made.  Thus, 
in  a  philosophical  English  work  on  the  law  of  evidence,  it  is  said: 

'^  Public  registers,  although  not  originally  intended  for  the  purposes 
of  evidence,  are  generally  admissible  in  support  of  the  facts  to  which 
they  relate,  for  they  are  made  by  persons  in  an  official  situation,  whose 
duty  it  is  to  make  the  entries  accurately  of  the  facts  immediately  with- 
in their  knowledge.''    (1  Starkie,  Evidence,  174-177,  sees.  L-LII.) 

And  see  1  Greeuleaf,  Evidence,  §§  483-485, 493 ;  Breton  r).  Cope,  Ex- 
ecutor, Peake,  Nisi  Prius  Cas.,  30;  Marsh  v.  Collnett,  2  Esp.,  665; 
Mortimer  v.  M'Gallan,  6  M.  &  W.,  58. 

And  Greeuleaf,  under  certain  qualifications,  not  now  material,  says : 

'^Ancient  dooumei%ts^  purporting  to  be  a  part  of  the  transa^stions  to  which 

they  relate,  and  not  a  mere  narrative  of  them,  are  receivable  as  evidence, 

that  those  transactions  actually  occurred."    (1  Greeuleaf,  Evidence,  § 

144.) 

See  NichoUs  v.  Webb,  8  Wheat.,  326 ;  Halliday  v.  Martinet,  20  Johns., 
168;  1  Starkie,  Evidence,  73 ;  Union  Bank  v.  Knapp,  3  Pick.,  96;  Cal- 
vert V.  Archbishop  of  Canterbury,  2  Esp.,  645;  Pritt  and  others  v.  Fair- 
clough  and  others,  3  Camp.,  F.  P.,  305;  Hagedorn  v,  Eeid,  Id.y  379; 
Pitman  v.  Maddox,  2  Salk.,  690. 

2.  The  presentation  of  the  certificate  now,  undoubtedly  has  some 
tendency  to  rebut  this  evidence  of  payment,  or  to  show  that  payment 
may  have  been  made  to  a  wrong  party.  But,  after  so  great  a  lapse  of 
time  without  any  explanation  of  the  reason  for  not  sooner  presenting 
the  certificate,  and  in  view  of  the  facts  that  the  Governmant  has 
always  been  able  to  meet  its  engagements,  and  has  paid  all  the  certifi- 
cates of  this  class,  as  shown  by  the  records  in  the  Begister's  Office,  it  is 
but  reasonable  to  infer,  as  a  presumption  offacty  that  payment  of  this 
certificate  has  been  properly  made  to  the  rightful  claimant.  This  pre- 
sumption of  fact  arises  upon  the  maxim :  ]Bx  diutumitatetemporis  omnia 
prassumuntur  riti  et  solenniter  esse  acta,  and  is  aided  by  the  presump- 
tion of  law  in  favor  of  the  proper  performance  of  official  duties,  from 
which  it  is  now  to  be  presumed,  that  the  payment  shown  by  the  records. 
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as  a  fact,  to  have  been  made,  was  so  made  to  the  rightfal  claimant,  and 
on  sufficient  evidence  of  his  right  thereto.    Thus,  it  is  said: 

'<  Where  acts  are  of  an  official  nature,  ♦  •  ♦  a  presumption  arises 
in  favor  of  their  due  execution.  In  these  cases  the  ordinary  rule  is, 
omnia  prasumuntur  ritd  et  solenniter  esse  acta  donee  prohetur  in  contra- 
riwm."  (Broom,  Legal  Max.,  944;  Bank  of  the  United  States  v.  Dand- 
ridge,  12  Wheat.,  70). 

3.  This  doctrine  of  presumption  of  fact  has  been  carried  so  far  that, 
although  the  statute  of  limitations  will  not  run  against  the  Govern- 
ment, upon  the  maxim,  nullum  tenipus  occurrit  regi,  yet  length  of  time, 
as  an  element  of  evidence,  will  raise  a  presumption  of  payment,  as  a 
fact,  even  as  against  the  United  States.  Thus,  Attorney-General  Black, 
in  an  opinion  July  21, 1858  (9  Op.  Att.-Geu.,  204),  said: 

"The  Government  is  bound,  like  anybody  else,  by  the  rules  of  evi- 
dence and  by  the  natural  presumptions  arising  from  the  facts  of  the 
case.  ♦  *  ♦  It  is  one  of  the  rules  of  every  civilized  code  that  a  cer- 
tain length  of  time,  generally  about  twenty  years,  shall  be  regarded  as 
evidence  that  a  claim  is  either  unjust  or  satisfied,  and  such  lapse  of 
time  proves  that  fact  as  fully  as  if  it  had  been  attested  by  credible  wit- 
nesses. The  experience  of  all  mankind  has  shown  that  the  evidence 
thus  furnished  by  time  is  true  and  reliable.  The  judge  who  disregards 
it  would  decide  against  the  original  honesty  of  the  case  ninety-nine 
times  in  a  hundred.  There  is  no  such  impeccability  ascribed  to  a  Gov- 
ernment as  will  give  it  a  right  to  deny  the  evidence.  When  time  tes- 
tifies against  the  sovereign  it  is  heard  with  as  much  respect  as  any 
other  witness  would  be.''* 

4.  For  even  stronger  reasons  the  presumption  of  payment,  as  a  fa«t, 
should  arise  in  favor  of  the  Government.  Wise  maxims,  sanctified 
through  ages  by  the  English  common  law,  place  the  Government  and 
private  persons  in  this  respect  upon  a  different  footing.  Thus  it  is 
said:  *  •  *  "The  maxim  vigilantibus  et  non  dormientibus  jura  sub- 
veniunt  is  a  rule  for  the  subject,  yet  nullum  tempus  occurrit  regi  is,  in 
general,  the  King's  plea."!  Broom,  Legal  Max.,  65,  citing  Sir  Edward 
Coke's  Case,  Godb.,  295;  Sheffield  v.  Ratcliffe,  Hobart,  347;  Bac.,  Abr., 
7  ed.,  "Prerogative,"  E.,  6;  Regina  v.  Eenton,  2  Exch.,  220. 

The  Government  may  be,  and  often  is,  negligent  of  its  rights,  and  may 
delay  the  exaction  of  its  just  demands  against  its  own  citizens.  The 
officers  who  represent  it  do  not  always  have  the  same  motives  of  per- 
sonal interest,  and  the  zeal  and  energy  which  these  inspire,  as  do  pri- 
vate citizens.  The  too  frequent  changes  of  public  officers  also  bring  into 
public  service  those  who  do  not  know  of  the  existence  of  claims  in  favor 
of  the  United  States,  which  would  justify  pressing  demand  for  assertion, 
nor  of  evidences  of  payment  of,  nor  of  defenses  against,  claims  made 

*See  this  snbject  fully  discussed  in  Lawrence's  "Law  of  Claims  against  Govern- 
ments," House  Rep.,  No.  134,  2d  sess.,  43d  CongresSf  passim ;  House  Mis.  Doc./No.  10, 
2d  B66S.,  47th  Congress,  Dec.  16,  1882. 

tThe  statute  of  limitations  runs  even  against  the  State,  if  it  only  have  a  nominal 
interest.     (3  Parsons,  Contr.,  94 ;  Miller  v.  The  State,  use,  &c.,  38  Ala.,  600.) 
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upon  the  GovernmeDt  Out  of  these  and  other  considerations  has  grown 
the  maxim,  nullum  tempus  ocourrit  regij  the  reason  for  which  Broom  thus 
states: 

<^  For  the  time  and  attention  of  the  sovereign  must  be  supposed  to 
be  occupied  by  the  cares  of  Government,  nor  is  there  any  reason  that 
he  should  suffer  by  the  negligence  of  his  officers,  or  by  their  fraudulent 
collusion  with  the  adverse  party."    (Broom,  Legal  Max.,  65.) 

It  is  contrary  to  human  experience,  and  would  require  a  reversal  of 
human  nature,  to  suppose  that  claimants  would  sleep  upon  their  rights, 
if  they  had  any,  for  so  long  a  period  as  in  this  case.  Especially  is  this 
incredible  in  the  case  of  great  firms  like  those  connected  with  this 
claim,  whose  careful  vigilance,  extensive  operations,  and  high  charac- 
ter have  become  a  part  of  the  history  of  civilization  and  nations. 
{B>am.,  YtictSy  passim,)  It  would  seem  unjust  to  ascribe  to  them  that 
degree  of  negligence  which  would  be  implied  in  the  admission,  that 
for  sixty  years  they  had  omitted  to  demand  payment  of  a  claim  over- 
due against  a  debtor  during  all  the  time  able  and  ready  to  pay  every 
just  demand.  An  isolated  case  of  negligence  is  not  to  be  presumed, 
nor  is  that  which  is  unusuaL  The  wonderful  success  of  the  great  firms 
alluded  to  is  the  highest  evidence  that  neither  of  them  could  justly 
be  accused  of  negligence  in  any  respect.  It  is  a  fact  of  great  force,  too, 
that  though  the  claimants  held  other  certificates  of  the  issue  now  in 
question,  yet  such  other  certificates  have  all  been  paid;  and  the  one 
now  under  consideration  is  the  only  one  which  the  claimants  have 
omitted  to  present  until  now.*  A  refusal  by  the  United  States  now  to 
make  payment  does  not  impute  to  the  claimants  any  want  of  integrity, 
nor  does  it  justify  any  imputation  of  bad  faith  against  the  Government, 
whose  credit  is  unsullied.  Those  who  were  cognizant  of  all  the  facts 
in  relation  to  the  certificate  in  question  at  the  time  it  was  paid,  and 
who  then  and  subsequently  represented  the  claimants  in  the  transac- 
tion, made  no  such  demand  as  that  now  presented.  It  is  evident  that 
time  has  not  only  brought  a  change  in  partnership  firms,  but  has  also 
introduced  new  parties  in  interest,  and  new  agents,  who  can  have  no 
knowledge  of  the  facts  connected  with  the  payment  of  the  certificate ; 
and  it  has  doubtless  been  very  properly  deemed  a  duty  to  present  it  to 
the  United  States,  for  the  application  thereto  of  the  evidence,  shown 
by  the  records  of  the  Treasury  Department,  and  the  law  arising  thereon. 
It  would  not  be  just  to  the  United  States  to  make  payment  now,  when 

*  It  seems,  from  the  recorded  correspondence  in  the  Treasury  Department,  that  the 
firm  of  Francis  Baring  and  Company  did  business,  as  such,  to  about  Jannaiy  1, 
1806,  since  which  the  firm  of  Baring  Brothers  and  Company  has  been  in  operation  to 
this  time.  In  the  "  Post-Offlce  London  Directory,  1881,"  p.  1716,  this  latter  firm  is 
placed  under  the  head  of  ^'  Merchants" ;  it  is  not  to  be  found  in  this  volume  under  the 
head  of  '^  London  Bankers  who  have  been  registered  at  Somerset  House  pursuant  to 
the  stotute  7^8  Vic,  cap.  32." 

In  *'An  Almanack  for  the  Year  of  our  Lord  1882,  by  Joseph  Whi taker,  F.  S.  A.,  *  * 
London,"  the  firm. of.  Baring  Brothers  and  Company  is  placed  under  the  caption  of 
**  Banks  and  Bankers  in  London." 
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it  may  be  presumed  that  the  evidence  of  the  circumstances  under 
which  payment  has  alreadj^been  made,  is  lost.  Nor  is  it  reasonable 
at  this  late  day  t6  require  proof  of  such  circumstances,  in  view  of  the 
loss  and  destruction  of  evidence  by  lapse  of  time,  of  the  impossibility, 
arising  from  vast  accumulations  of  papers,  of  finding  even  such  evi- 
dence as  may  exist,  and  of  the  known  fact  that  many  valuable  records 
of  the  Treasury  Department  have  been  destroyed  by  accidental  fires.* 

5.  The  common  law,  whose  foundation  is  reason,  and  the  wisdom  and 
justice  of  whose  i)recepts  are  sanctified  by  experience,  raises  a  presump- 
tion of  payment.  Thus,  it  is  said :  "Where  a  debt  due  by  specialty  has 
been  unclaimed,  and  without  rec6gnition,  for  twenty  years,  in  the  absence 
of  any  explanatory  evidence,  it  is  presumed  to  have  been  paid.''  (1 
Greenleaf,  Evidence,  §  39).t 

And  in  the  valuable  English  work  on  the  Law  of  Evidence,  by  Best 
(vol.  2,  1st  Am.  ed.,  from  6th  London  ed.,  689,  sec.  406),  it  is  said: 

"Of  the  presumptive  proofs  of  payment,  the  most  obvious  is,  that  no 
demand  has  been  made  for  a  considerable  time;  and  previous  to  the  3 
and  4  Will.,  4,  c.  42,  s.  3,  the  courts  had,  by  analogy  to  the  statute  of 
limitations,  established  the  artificial  presumption,  that  where  payment 
of  a  bond  or  other  specialty  was  not  demanded  for  twenty  years,  and 
there  was  no  proof  of  payment  of  interest,  or  any  other  circamstance  to 
show  that  it  was  still  in  force,  payment  or  release  ought  to  be  presumed. 
(Oswald  V.  Legh,  1 T.  R.,270;  Washington  v,  Brymer,  Peake,  Ev.,  Appx,, 
XIX.)  Thus  in  Colsell  v.  Budd  (1  Camp.,  27),  it  was  laid  down  by  Lord 
Ellenborongh,  that,  *  after  a  lapse  of  twenty  years,  a  bond  will  be  pre- 
sumed to  be  satisfied;  but  there  mast  either  be  a  lapse  of  twenty  years, 
or  a  less  time  coupled  with  some  circamstance  to  strengthen  the  pre- 
sumption. 2So  the  fact  of  payment  may  be  presumed  from  any  other  cir- 
camstance which  renders  the  fact  probable."    (3  Starkie,  Evidence,  3d 

*  Prior  to  1896,  valuable  papers  ooanected  with  the  isBue  and  redemption  of  oar 
national  secarities  were  lost.  The  first  loss,  of  which  we  have  any  official  account, 
was  caused  bj  the  fire  which  occurred  on  the  evening  of  January  20,  1801.  (See 
American  State  Papers,  Miscellaneous,  vol.  1,  247-252.)  The  second  was  caused  by 
the  incursion  of  the  British  on  the  24th  of  August,  1814.  An  attempt  was  made  to 
remove  all  the  valuable  archives  of  the  Government  belonging  to  the  several  Executive 
Departments,  in  order  to  preserve  them  from  destruction  by  the  soldiery ;  but,  such 
was  the  confusion  at  the  time,  many  of  the  original  records  were  lost ;  and,  not  being 
considered  as  of  any  special  importance  at  the  time,  or  as  involving  any  material 
evidence  upon  which  to  found  any  new  claim  upon  the  Government,  no  effort  appears 
to  have  been  made  to  secure  duplicate  copies  of  such  as  were  found-  to  be  missing 
after  the  departure  of  the  troops.  (See  American  State  Papers,  Miscellaneous,  vol. 
2,  248-252.)  The  third  serious  loss  was  occasioned  by  the  fire  which  took  place  on 
the  morning  of  March  31, 1833,  and  which  resulted  in  a  complete  destruction  of  the 
Treasury  building;  and  hence  the  difficulty  of  the  task  of  obtaining  a  complete 
record  of  what  papers  and  records  were  lost,  as  shown  by  the  official  reports  of  the 
employ^  in  the  investigation  immediately  ordered  by  the  President.  (See  Ex.  Doc, 
No.  22,  H.  of  R.,  2d  sess.,  23d  Congress.) 

tThis  presumption  of  the  common  law  has  been  made  absolute  in  England  by  stat- 
ute. (1  Greenleaf,  Evidence,  $  39,  citing  Mathews,  Presumpt.  Ev.,  chs.  19, 20,  p.  379; 
Best,  Presumptions,  Part  1,  chs.  ii,  iii ;  Stat  3  and  4  W.,  4,  ch.  42,  sec.  3.  See  Stata. 
3  and  4  WT.,  4,  ch.  27;  7  W.,  4;  and  1  Vic,  c  28.) 
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ed.,  823;  Cooper  v.  Turner,  2  Starkie,  Evidence,  497;  Lucas  v.  Novosi- 
lieski,  1  Esp.,  296;  Sellen  v.  Norman,  4  O.  and  P.,  80;  Pfiel  v.  Vanbaten- 
berg,  2  Camp.,  439.) 

The  rule  of  presuming  payment  after  the  lapse  of  twenty  years* 

*Daiilop  V,  Ball,  2  Crancb,  180;  Higginson  v.  Mein,  4/(2.,  415;  Hughes  v.  Edwards, 
9  Wlieat,  497 ;  Oaksniith's  Lessee  v,  Johnston,  92  U.  S., 343 ;  Flemming  v.  Reed,  37  Tex., 
152;  Scott  V.  Hickox  et  al,,  7  Ohio  St.,  94 ;  Jewett  v.  Petit,  4  Mich.,  510. 

The  presninptiou  has  in  some  cases  been  held  conclusive.  (Did lake  v,  Robb,  1 
Woods,  680.)  And,  certainly,  after  a  period  of  sixty  years,  in  reason  and  justice  the 
presumption  should  be  conclusive  when  there  has  been  no  recognition  of  the  debt  by 
the  debtor.  In  Maryland,  by  statute  of  1715,  ch.  23,  sec.  6,  the  lapse  of  twelve  years 
is  made  a  ooncluslve  presumption  of  payment  in  all  cases  of  bonds,  judgments,  recog- 
nizances, And  other  specialties.  ^1  Dorsey,  Laws  of  Md.,  Part  I,  11 ;  Carroll  v.  War- 
ing 0<ai.,  3Gin&  J.,49L) 

The  presumption  of  payment  rests  on  the  same  principle  by  which  courts  presume 
a  grant  from  persons  apparently  having  title  to  land,  in  favor  of  those  having  had  a 
long-continued  possession  adverse  in  law  and  fact.  Many  of  the  authorities  on  this 
subject  are  collected  in  House  Mis.  Doc.  No.  10,  2d  session,  47th  Congress,  and  in 
Fitzpatrick's  Heirs  v,  Porsythe,  7  American  [Cincinnati]  Law  Record  411,  January, 
1879.    Among  the  authorities  on  this  subject  are  the  following : 

Slementary  Books.  American  Law  Register,  Feb.,  1874,  p.  69,  old  series,  vol.  22,  N.  8. 
13;  Angell  on  Limitations,  sec.  38-^-4-9-10;  Starkie,  Ev.,  Part  4,  p.  1222;  2  Greenl. 
Ev.,  sec.  539-^41  n ;  1  Greenl.,  Ev.,  20-45  n. ;  2  Washburn  Real  Prop.,  293  A  [39] ;  3 
Idem,  51  [44S];  Washburn  on  Easements  and  Servitudes,  2d  ed.  [72],  109  [68],  103, 
Jbc;  Beet  on  Presumptions  of  Law  and  Fact,  87;  Wood  Civil  Law,  123;  Phillip's 
Jurispradence,  sec.  147;  Maine  Anc.  L.,  284;  Tudor  Leading  Cases,  114;  Perry  on 
Trusts,  aec.  866;  2  Greenl.  Ev. ;  Cruse  Dig.,  Book  3,  p.  423  n. ;  Matthew's  Presumptive 
Evidence,  1,  7,  271-277;  3  Dane's  Abridgment,  55;  Hoffinan's  Eccl.  Law,  123,  126; 
Broom,  Legal  Max.,  800-852;  3  Cruse  Digest,  467;  1  Greenl.  Ev.,  sec.  21  n. 

It  is  the  Doctrine  of  the  Courts,  (Lessee  of  Ludlow  v.  Barr,  3  Ohio,  406 ;  Conrcier  v. 
Graham,  1  Ohio,  330;  Blake  v.  Davis,  20  Ohio,  242;  Duke  v.  Thompson,  16  Ohio,  48; 
Jarboe  v.  McAtee,  7  B.  Monroe,  879;  Berthelemy  v.  Johnson,  3  B.  Monroe,  92;  Edsou 
V.  Monaell,  10  Allen,  568;  McArthur  v,  Gallagher,  8  Ohio,  512;  Roods  v.  Symes,  1 
Ohio,  316;  Valentine  «.  Piper,  22  Pick.,  93;  Melvin  v.  Look,  17  Pick.,  256;  Hill  t>. 
Croaby,  2  Pick.,  466 ;  Trustees  Episcopal  Church  v.  Trustees  of  Newbum  Academy, 
2  Hawks,  233;  16  Pick.,  241;  Ewans  v.  TrumbuU,  2  Johns.,  313;  Eldridge  v.  Knott, 
Cowp.,  214 ;  Oswald  v.  Leigh,  1  Term  R.,  270 ;  Id,,  399 ;  Coolidge  v,  Leonard,  8  Pick., 
504;  Strickler  v.  Todd,  10  S.  &  R.,  63-69;  Rust  v.  Low,  6  Mass.,  90;  Mayor  v.  Homer, 

1  Cowper,  102;  Campbell  r.  Smith,  3  Halst.,  141;  Olney  v.  Fenner,  2  R.  I.,  211; 
Tinkbnm  v.  Arnold,  3  Greenl.  Ev.,  120;  Pillsbury  v,  Moore,  44  Maine,  154;  Farran  r. 
MerriU,  1  Greenl.  Ev.,  17 ;  Croker  v.  Pendleton,  10  Shepley,  339;  Belknap  v.  Trimble,  3 
Paige,  577;  Townsend  v.  McDonald,  2  Keman,  381;  Hazard  v,  Robinson,  3  Mason, 
272;  Wilson  r.  Wilson,  4  Dev.,  154;  Gayette  v,  Bethune,  14  Mass.,  51-53;  Tyler  v, 
Wilkinson,  4  Mason,  402;  Parker  v.  Foote,  19  Wend.,  309-315;  Schauber  v,  Jackson, 

2  Wend.,  13;  Coming  v,  Gould,  16  Wend.,  531;  Hall  v,  McLeod,  2  Mete.,  Ky.,  98; 
Wallace  v.  Fletcher,  10  Foster,  434;  Winnipiseogee  Co.  v.  Young,  40  N.  H.,  420; 
Tracy  v,  Atherton,  36  Vermont,  512 ;  Townsend  v,  Downee,  32  Vermont,  183 ;  Ingra. 
ham  V,  Hutchinson,  2  Conn.,  584;  Balstour  v,  Bensted,  1  Campl.,  465;  Daniel  t. 
North,  11  East.,  371;  Knight  v,  Halsey,  3  Bos.  and  Pul.,  172-206;  Bealey  v,  Shaw, 
6  East.,  215;  Wright  v,  Howard,  1  Sim.  &  Stu.,  203;  Wallace  v.  Minor,  7  Ohio,  Pt. 
1,  p.  249;  6  Ohio,  366;  5  Ohio,  456;  16  Ohio,  34;  Miller's  Heirs  v,  Mclntire,  6  Peters, 
61;  Harpending  v.  Dutch  Ch.,  16  Peters,  455;  Humbert  o.  Trinity  Church,  22  Wend., 
4K;  Dutch  Ch.  t,  Mott,  7  Paige,  77;  Stillman  v,  Whltebrook  M.  Co.  v.  3  Woodb. 
6l  Minot,  538;  Hnssb.  v,  McNeil,  1  Wash.  C.  C.  R.,  70;  Ransdale  v.  Grove,  4  McLean, 
2^;  Baird  v.  Wolfe,  4  McLean,  549;  Sargeant  v.  St.  B.  Ind.,  12  How.,  371;  Hanson 
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has  the  sanction  of  the  Supreme  and  other  courts  of  high  aathority, 

V,  Eustace,  2  Ho w.,  208 ;  Boulden  v.  Massie,  7  Wheat.,  122 ;  Hepbaru  v.  Auld,  5  Cranch, 
262 ;  Weatherhead  v.  BarkiesviUe,  11  How.,  329 ;  Archer  v.  Tanner, 2  Henuiug  &  Man., 
370;  Billings  v.  Hall,  7  Cal.,  1 ;  In^praham  v.  Hough,  1  Jones,  N.  C,  39;  Callender  r. 
Sherman,  5  Ired.  N.  C,  711;  Stimfler  v.  Roberts,  18  Pa.  8t.  (6  Harris),  299;  Meaner 
V.  Hamilton,  27  Pa.  St.,  137;  Johnson  v.  Irwin.  3  S.  <&  R.,  291;  Thomas  «.  Hatch,  3 
Sumner,  170;  Young  v.  Collins,  2  Brown,  28;  MiUer  v.  Bates,  3  S.  &  R.,  63;  Kingston 
r.  Leslie,  10  S.  &  R.,  391 ;  Ewing  v.  Barton,  2  Yeates,  318 ;  Cannon  v.  Philips,  2  Sneed, 
Tenn.,  214;  Lessee  of  Brock  v,  Burchell,  2  Swan  Tenn.,  31;  Martin  v.  Stark,  10 
Humph.,  162.) 

Stockbi'idge  r.  West  Stockbridge,  14  Mass.,  257. 

Chamberlain  v.  Marshall  and  others  [Saint  Paul],  Federal  Reporter,  September  20, 
1881;  s.  c,  House  Mis.  Doc.  No.  42,  first  session  Forty-seventh  Congress,  9;  Fussell 
V,  Hughes,  same  Federal  Reporter,  1 ;  s.  c,  same  Mis.  Doc,  19. 

Process  Presumed,  (Morgan  r.  Buruet,  18  Ohio,  535 ;  Curtis  v.  Keesler,  14  Barb.,  511 ; 
Tracy  r.  Athertou,  36  Vermont,  503;  Ricard  ».  Williams,  7  Wheat.,  244;  Wendell  «. 
Jackson,  8  Wend.,  183;  People  v,  Dennison,  17  Wend.,  312 ;  People  r. Trinity  Church, 
N.  Y.  court  of  appeals,  September,  1860 ;  3  P.  F.  Smith,  84 ;  1  Rawle,  Penrose  &.  Watts, 
Pa., 78;  4  W.  &  S.,  336;  Mather  v. Trinity  Church,  3  S.  <&  R.,  509;  Bedle  v.  Beard,  12 
Co.,  5;  Croker  r.  Pendleton,  10  Shepley,339;  Jackson  v.  McCall,  10  Johns,  377;  Van- 
dyck  r.  Van  Bnren,  1  Caines,  84 ;  Burgess  v,  Bennett,  1  Caines,  C,  1 ;  Grote  v.  Grote, 
10  Johns,  492 ;  Jackson  v.  Schoonmaker,  7  Johns,  12 ;  Mather  r.  Trinity  Church,  3  S. 

6  R.,  509 ;  Powell  v.  Millbank,  12  G.,  3  B.  R. ;  IT.  R.,  339 ;  Williams  r.  Presby.  Soct. 
1  Ohio  St.,  492.) 

The  rule  is  so  strong  that  in  case  of  a  possession  adverse  in  law  and  in  fact  the  pre 
sumption  of  a  grant  cannot  be  r^elled  by  evidence.  It  is  conclusive.  (S trickier  v,  Todd; 
10  Serg.  &  R.,  63-69 ;  Rust  v,  Lowe,  6  Mass.,  90 ;  Mayor  v,  Horner, Cowp.,  102 ;  2  Greenl 
Ev.,  sec.  539;  Wilson  t>.  Wilson,  4  Dev.,  154;  Ingraham  v.  Hough,  1  Jones,  N.  C,  39, 
and  cases  collected;  22  [Philadelphia]  American  Register,  73.) 

The  doctrine  was  a]>plied  by  courts  of  law  to  easements,  because  the  statute  of  limi 
tations  did  not  apply  to  them.    For  the  same  reason,  courts  must  apply  it  in  cases  of 
lands  to  which  the  statute  does  not  apply.    The  reason  of  the  law  is  the  life  of  the 
law. 

Courts  of  Equity  apply  the  Doctrine,  (Ridley  v,  Hettman,  10  Ohio,  524,  commented 
on;  22  American  Law  Register,  69  [N.  S.,  vol.13];  Larrow  v.  Beam,  10  Ohio,  502; 
Burnley  v,  Stevenson,  24  Ohio  St.,  479;  Matthews  t\  Rector,  24  Ohio  St.,  444-5; 
Wallace  v.  Fletcher,  10  Foster,  446;  Miller  «.McIntyre,  6  Peters,  61-65;  Rhodes  v. 
Symmes,  1  Ohio,  281.  Fussell  «.  Hughes  alone  cited  per  Matthews,  Justice.)  The 
doctrine  originated  with  courts  of  equity  in  1707,  and  was  adopted  by  courts  of  law 
in  1761.    (Wallace  r.  Fletcher,  10  Foster,  446.) 

Jn  Tax  Sales  the  GOXirtB  presume  the  proceedings  regular  after  a  long  possession,  even 
lees  than  twenty  years.    (Bierce  v.  Pierce,  15  Ohio,  547-533^543 ;  Wallace  v,  Seymoor, 

7  Ohio,  Pt.l,  p.  156;  Matthews  v.  Rector,  24  Ohio  St.,  445;  Bnmly  v,  Stevenson,  24 
Ohio  St.,  474;  Ward  v.  Barrows,  2  Ohio  St.,  241;  Coombs  v.  Lane,  4  Ohio  St.,  112; 
Ridley  v,  Hettman,  10  Ohio,  524 ;  Read  v,  Goodyear,  17  S.  &  R.,  350;  Freeman  r. 
Thayer,  33  Maine,  76;  Farrar  v,  Eastman,  5  Greenl.  Me.,  345;  Brown  v.  Connelly ,  5 
Blackfd,  391 ;  Keane  v.  Cannovan,  i21  Cal.,  300 ;  Coleman  v,  Anderson,  10  Mass., 
105 ;  Gray  v,  Gardner,  3  Mass.,  399 ;  Bank  U.  S.  v,  Dandridge,  12  Wheat.,  70 ;  2  Ohio 
St.,  241-246;  4  Ohio  St.,  112-148.) 

It  is  not  intended  to  say  that  a  presumption  of  payment  will  arise  so  long  as  the 
debtor  acknowledges  the  debt.  (Police  Case,  1  Lawrence,  Compt.  Dec.,. 2d.  ed.,  74 
Ashton's  Case,  Id,,  167;  1  Lawrence,  Compt.  Dec,  2d.ed.,  App.,  ch.xiv,  589,  note). 

There  is  issued  monthly  a  Public  Debt  Statement,  which  shows  the  outstanding 
matured  debt.  The  following  is  from  the  statement  of  the  public  debt  of  tbe  United 
States  for  the  month  of  December,  1882,  and  does  not  include  the  certificate  now  in 
question: 
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ami,  in  principle,  applies  as  well  to  simple  contract  debts  as  to  special- 
ties. 
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6.  There  is  no  safficient  evidence  of  either  the  legal  or  equitable 
ownership  by  the  claimants  of  the  certificate  in  question. 

a.  The  certificate  is  not  m  form  or  legal  edect  negotiable.  It  is,  as 
the  statute  requires  it  to  be^  ^Hransfeiuble  only  on  the  books  of  the 
Treasury  of  the  United  States,  by  the  proprietor  or  proprietors  •  •  •, 
his,  her,  or  their  attorney"  (act  of  November  10, 1803,  2  Stat.,  246). 
It  cannot  be  pretended  that  there  is  any  authority  for  giving  it  the 
character  of  a  negotiable  instrument.  The  authorities,  in  effect,  declare 
it  to  be  simply  a  chose  in  action,  assignable  but  not  negotiable.  (Combs 
r.  Hodge  et  aL,  21  How.,  405;  Gibson's  Case,  3  Lawrence,  Compt.Dec., 
286,)*  The  possession  of  the  certificate  is  not,  therefore,  evidence  of  a 
legal  title  in  the  claimants.  It  is  not  even  evidence  of  an  equitable 
title  thereto.    (Combs  v.  Hodge  etal.^  21  How.,  400.) 

h.  The  possession  of  the  certificate  together  with  the  possession  of 
the  paper  purporting  to  be  an  assignment  and  power  to  make  transfer, 
gives  no  legal  title  therein  to  the  claimants,  nor  right  to  demand  pay- 
ment. The  certificate,  as  it  declares,  is  payable  to  "Francis  Baring  & 
Company,  of  London,  Merchants,  or  their  assigns,"  and  "is  transferable 
only  by  appearance  in  person,  or  by  attorney,  at  the  proper  ofifice,  ac- 
cording to  the  rules  and  forms  instituted  for  that  purpose."  The  "  proper 
office"  of  transfer  is  the  office  of  the  Register  in  the  Treasury  Depart- 
ment. There  has  been  no  transfer  by  Francis  Baring  &  Co.,  "by  ap- 
pearance in  person." 

The  paper  in  question,  dated  "  the  thirty-flrst  day  of  October,  in  the 
year  of  our  Lord,  one  thousand  eight  hundred  and  five,"  and  under  seal, 
is  in  blank,  and  does  not  name  a  purchaser,  or  attorney  to  make  a  trans- 
fer. On  the  fitce  of  it  there  is  no  transfer,  or  power,  to  any  named  per- 
son, or  company.  Nor  is  there  any  authority  to  fill  in  the  blanks  in 
this  paper  with  the  firm  name  of  the  claimants  as  assignees,  or  as  au- 
thorized to  make  the  proper  transfer.  At  the  time  the  bond  was  held 
by  Francis  Baring  &  Co.,  cyid  when  the  blank  power  was  executed  in 
England  it  gave  no  legal  authority  to  fill  in  the  blanks  with  the  name 
of  a  purchaser  or  attorney.  Thus,  in  White  v.  Vermont  and  Mas- 
sachusetts Bailroad  Company  (21  How.,  578),  decided  in  1858,  it  is 
said  that: 

"In  England  the  law  is,  that  a  bond  delivered  in  blank,  as  it  respects 

*  The  certificate  of  stock  is  not  under  seal.  By  the  English  common  law  a  sealed 
instrament  is  generally  not  negotiable.  (1  Daniel,  Neg.  Instre.,  27,  $  31,  citing  Ed- 
wards, Bills  and  Prom.  Notes,  208,210;  Chitty,  Bills,  13  Am.  ed.  [166],  190;  Story, 
Bills  of  Exchange,  $  62;  Story,  Prom.  Notes,  $  55;  Conine  v.  Junction  and  B.  E.  R. 
Co.,  3  Houst.,  289;  Burroughs,  Public  Securities,  134,  $  20,  citing  Glyn  v.  Baker,  13 
East,  609,  May  21. 1811. )  See  Stat.  51  Geo.  Ill,  ch.  64 ;  Stat.  4  Ann ;  Enthoven  v.  Hoyle, 
76  Eng.  C.  L. ,  393 ;  Hibblewhite  «.  M'Morine,  6  M.  &  W. ,  200 ;  Crouch  v.  Credit  Foncier, 
Law  Repts.,  8  Q.  B.,  374. 

There  are  cases  in  England  which  seem  to  make  exceptions  to  this  rule.  (BurroaghB, 
Pabli«  Securities,  138,  $  20.) 

The  American  doctrine  is^  that  bonds  of  States,  cities,  and  counties,  and  of  corpora- 
tions are  regarded  as  negotiable,  though  under  seal.  {Id.,  141,  $  20;  White  v,  Ver* 
mont  and  Mass.  R.  R.  Co.,  21  How.,  575). 
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the  payee,  is  void,  and  the  blank  incapable  of  being  filled  up  by  the 
holder,  either  upon  an  implied  or  express  parol  authority  from  the 
maker.  This  is  maintained  upon  the  principle  that  the  authorit.y  of  an 
agent  to  make  a  deed  for  another  must  be  by  deed ;  and,  also,  that  to 
admit  the  parol  authority  to  fill  up  the  blank  would,  in  effect,  make  a 
bond  transferable  and  negotia]t)le,  like  a  bill  of  exchange  or  exchequer 
bill.  (Hibblewhite  v.  M'Morine,  6  Mees.  &  Welsh.,  200  [decided  1840], 
and  Enthoven  v.  Hoj'le  et  al.j  in  the  Exch.,  9  Eng.  L.  &  Eq.  R.,  434), 
s.  c,  76  Eng.  C.  L.,  394,  decided  1853.  The  law  had  been  otherwise 
held  by  Lord  Mansfield,  in  the  case  of  Texira  v.  Evans,  cited  in  Master 
V.  Miller  (1  Anstruther,  228) ;  but  was  distinctly  overruled  by  Park,  B., 
in  delivering  the  opinion  of  the  court  in  the  case  first  above  cited.'' 

See  Barnett's  case,  3  Lawrence,  Oompt.  Dec,  200 ;  2  Parspns,  Con- 
tracts, 6th  ed.,  723. 

These  doctrines  are  not  always  applied  in  the  United  States,  and  espe- 
cially in  the  usages  of  recent  years.  (Barnett's  case,  3  Lawrence,  Compt. 
Dec.,  202  and  cases  there  collected.)  But  the  so  called  blank  assign- 
ment and  power  to  make  transfer  now  in  question,  having  been  executed 
in  England,  the  construction  and  validity  thereof  are  to  be  determined 
by  the  law  of  England.    Thus  it  is  said,  that — 

**  Matters  bearing  upon  the  execution,  the  interpretation,  and  the  va- 
lidity of  a  contract  are  determined  by  the  law  of  the  place  where  the 
contract  is  made."  (Scudder  v.  Union  National  Bank,  91  U.  S.,  412; 
Borer,  Inter-State  Law,  8,  46;  Story,  Oonfl.  of  Laws,  §  273;  Bobinson 
r.  Bland,  2  Burr.,  1077;  2  Fonblanque,  Equity,  443;  Wharton,  Confl.  of 
Laws,  §§  418,  433.) 

Equitable  rights  might  be  created  by  the  execution  and  delivery  of 
such  assignment  and  power  with  the  certificate  upon  sufficient  consider- 
ation. (Barnett's  case,  3  Lawrence,  Compt.  Dec.,  200 ;  Combs  v.  Hodge, 
et  alj  21  How.,  400,  citing  Turton  v.  Benson,  1  P.  Wm's.,  496;  s.  c,  2 
Vem.,  764;  Davies  v.  Austen,  1  Ves.,  jun.,  247;  s.  o.,  3  Bro.,  ch.,  179; 
Cator  V.  Burke,  1  Bro.,  ch.,  434;  Scott  «.  Shreeve,  12  Wheat.,  605;  Jud- 
son  V.  Corcoran,  17  How.,  612.) 

The  law  casts  upon  a  party  asserting  such  equitable  rights  the  onus 
of  proving  the  facts  which  support  them — the  possession,  the  consid- 
eration, and  that  the  papers  were  designed  to  pass  rights  to  the  claim- 
ants. (1  Greenleaf,  Evidence,  §  74;  3  W.,  §  253;  1  Story,  Eq.  Jur., 
310.)  And,  in  such  cases,  accounting  officers  of  the  Treasury  Depart- 
ment, having  generally  no  sufficient  means  of  passing  upon  equities 
(Comegys  et  al.  v.  Vasse,  1  Pet,  212),  and  to  avoid  all  question  as  to 
whether  their  decision  would  operate  as  a  conclusive  res  adjudicata^ 
would  generally  require  adverse  claimants  to  go  into  a  court  of  equity 
and  obtain  a  judicial  determination  by  decree.  See,  as  to  effect  of  de- 
cision, 3  Lawrence,  Compt.  Cec,  Introduction,  XL;  Comegys  et  al.  v. 
Vasse,  1  Pet.,  193,  212;  Judson  v.  Corcoran,  17  How.,  614;  Keyser's 
ease,  4  Lawrence,  Compt.  Dec,  post.  And,  as  to  requiring  decree  in 
equity,  Gibson's  Case,  3  Lawrence,  Compt.  Dec,  280;  Safford  &  Co.'s 


Digitized  by  VjOOQIC 


20  First  Comptroller's  Office^  Treasury  Department. 

Ccise,  1  Lawrence,  Coinpt.  Dee.,  2d  ed.,  263,  285  5  Elink's  Case,  Id,  247, 
260. 

If  the  claiinants  could  now  assert  a  right  against  Francis  Baring  & 
Company  in  a  court  of  equity,  they  would  be  met  with  the  objection  of 
stale  claim.    Thus  it  is  said: 

"A  defence,  peculiar  to  courts  of  equity,  is  founded  upon  the  mere 
lapse  of  time,  and  the  staleness  of  the  claim,  in  cases  where  no  statute 
of  limitations  directly  governs  the  case."  {2  Story,  Eq.  Jur.,  12th  ed., 
§  1620,  citing  English  authorities;  Smith  v.  Clay,  Ambler,  645;  Bond  r. 
Hopkins,  1  fc^ch.  &  Lefr.,  428;  Hovenden  v.  Lord  Annesle}',  2  Jd.,  6:^0; 
Stackhouse  r.  Barnston,  10  Ves.,  467;  Ex  parte  l>ewdney,  15  Id.y  496; 
Beckford  and  others  v.  Wade,  17  Id.j  90;  Cholmondeley  t?.  Clinton,  2 
Jac.  &  Walk.,  138;  Portlock  v.  Gardner,  1  Hare,  694;  Vigers  v.  Pike, 
8  CI.  &  Fin.,  650.) 

"Courts  of  equity  refuse  to  interfere  after  a  considerable  lapse  of 
time,  from  considerations  of  public  policy',  from  the  diflBculty  of  doing 
entire  justice,  when  !lie  original  transactions  have  become  obscure  by 
lime,  and  the  evidence  maybe  lost,  and  from  the  consciousness  that 
the  repose  of  titles  and  the  security  of  property  are  mainly  promoted 
by  a  full  enforcement  of  the  maxim,  vigilantibus,  non  dormientibus,  jura 
suhveniunt.^  (I  Story,  Eq,  Jur.,  §  529;  1  Fonbl.,  Eq.,  B.  1,  ch.  4,  Sec. 
27 ;  Jeremy,  Eq.  Jurisdiction,  B.  3,  Pt.  2,  ch.  5,  p.  519;  1  Madd.,  Pr.,  ch.  79.) 

The  case  of  Combs  v.  Hodge  et  al,  (21  How.,  397)  will  illustrate  the 
danger  of  treating  a  blank  indorsement  as  prima  facie  evidence  of  a 
right,  especially  after  such  lapse  of  time  as  would  lose  the  evidence  to 
rebut  the  claim  of  such  a  right. 

The  claimants  in  this  case  are  not  entitled  to  payment,  because  there 
is  no  such  evidence  as  is  required  to  support  any  equitable  right  in  them. 
If  it  be  said,  such  right  should  be  presumed  from  their  undisputed  pos- 
session during  such  a  lapse  of  time,  it  is  a  sufficient  answer  to  say,  that 
there  is  no  evidence  to  show  how  long  the  claimants  have  been  in  x)os- 
session  of  the  papers,  and  that,  if  there  was,  the  lapse  of  time  would 
raise  a  presumption  of  payment. 

There  is  no  evidence  that  Charles  Wall,  who  seems  to  have  executed 
the  blank  assignment  and  power  on  behalf  of  Francis  Baring  &  Com- 
pany, was  a  partner  in  that  firm,  unless  the  ex  parte  statement  of  the 
notary,  before  whom  his  acknowledgment  purports  to  have  been  taken, 
is  to  be  so  regarded.  The  assignment  itself  does  not  show  any  such 
fact.  And  if  so,  there  is  no  evidence  of  a  sealed  authority,  by  which 
one  partner  could  make  such  assignment  so  as  to  give  a  right  at  law. 

The  claimants  are  not  entitled  to  payment. 

Treasury  Department, 

First  Comptroller's  Office^  January  13,  1883. 
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IN  THE  MATTER  OF  THE  ALLOWANCE  OF  A  CLAIM  AGAINST  THE  UNITED 
STATES  IN  FAVOR  OF  A  FIRM,  ONE  MEMBER  OF  WHICH  IS  A  DULY 
ADJUDICATED  BANKRUPT.— WINCHESTER'S  CASE. 


1.  The  bankrupt  act  of  March  2,  1667  (14  Stat.,  517),  adopts  the  commou-law  rule, 

that,  in  the  distribution  by  legal  proceedings  of  the  assets  of  a  partnership,  its 
creditors  are  generally  entitled  to  priority  over  the  creditors  of  the  individual 
members  of  the  firm,  and  that,  in  the  distribution  of  the  separate  estates  of  the 
Individual  partners,  their  respective  creditors  are  entitled  to  priority. 

2.  The  general  rule  at  common  law  is,  that,  when  one  partner^  dies,  Xhe  survivor,  or 

survivors,  settle  up  the  partnership  business,  and  account  to  the  legal  represent- 
atives of  the  deceased  partner  for  the  proper  share  of  the  surplus  assets,  if  any, 
after  discharging  liabilities. 

3.  By  the  common  law,  if  a  creditor  of  one  partner  levy  an  attachment  or  execution 

on  the  interest  of  such  partner  in  the  firm  assets,  the  partners  retain  possession 
thereof,  settle  the  partnership  business,  and  account  to  such  creditor  after  sat- 
isfying partnership  creditors. 

4.  The  common  law  remains  in  force  until  alteied  by  some  written  law.    And  stat- 

utes are  not  to  be  construed  as  altering  or  repealing  the  common  law  further  tlian 
their  language  and  purpose  reasonably  require. 

5.  In  case  of  the  bankruptcy  of  one  member  of  a  partnership,  the  firm,  or^he  remain- 

ing solvent  members,  are  entitled  to  collect  all  claims  of  the  partnership,  pay  its 
liabilities,  and  account  to  the  assignee  of  the  bankrupt,  if  required  by  him  to 
do  ao,  for  the  proper  share  of  the  surplus,  if  any. 

December  27, 1882,  the  Commissioner  of  Internal  Eevenue  addressed 
a  letter  to  the  First  Comptroller,  saying: 

"  This  office  has  nnder  consideration  a  claim  presented  by  C.  and  G. 
O.  "Winchester,  copartners,  for  an  allowance  of  drawback  of  internal- 
revenae  tax  on  articles  exported  under  the  provisions  of  section  17  L  of 
the  act  of  June  30, 1864  [13  Stat,  302;  Rev.  Stat.  34411,  and  •  •  • 
it  now  appears  that  one  of  the  partners,  George  C.  Winchester,  became 
bankrupt  subsequent  to  such  exportation.  As  a  question  has  arisen 
whether  the  allowance  •  •  •  should  be  made  to  the  firm  of  C.  and  G. 
C.  Winchester,  or  jointly  to  C.  Winchester  and  the  assignee  of  G.  C. 
Winchester,  •  •  •j  this  question  is  respectfully  submitted  for  your 
opinion  thereon." 

It  is  not  expressly  stated,  but  may  be  assumed,  that  only  one  member 
of  the  firm  is  in  bankruptcy. 


Opinion  by  William  Lawrence,  First  Comptroller. 

The  question  presented  involves  a  construction  of  certain  provisions 
of  the  bankrupt  act  of  March  2,  1867  (14  Stat.,  517,  sec.  19,  Rev.  Stat., 
5067-^072;  sec.  27,  Rev.  Stat,  5091,  5092;  sec.  28,  Rev.  Stat.,  5101; 
sec.  32,  Rev.  Stat,  5114,  5115;  sec.  33,  Rev.  Stat.,  5117,  5118;  sec.  34, 
Kev.  Stat,  5119,  5120;  sec.  36,  Rev.  Stat,  5121).  The  bankrupt  act 
recognizes  and  adoi)ts  tbe  common-law  rule,  that,  in  the  distribution  by 
legal  proceedings  of  the  assets  of  a  partnership,  its  creditors  are  geu- 
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erally  entitled  to  priority  of  payment  over  the  creditors  of  the  individual 
members  of  the  Ann,  and  that,  in  the  distribation  of  the  separate  estates 
of  the  individual  partners,  their  respective  creditors  are  entitled  to  pri- 
ority. (1  Parsons,  Contracts,  6th  Am.  ed.,  204  [224] ;  MvLrrill  etal.  v.  Neill 
et  ahy  8  How.,  414.)  Thus,  it  provides,  that  "  the  net  proceeds  of  the 
joint  stock  shall  be  appropriated  to  pay  the  creditors  of  the  copartner- 
ship, and  the  net  proceeds  of  the  separate  estate  of  each  partner  shall 
be  appropriated  to  pay  his  separate  creditors.''    (Rev.  Stat.,  5121.) 

The  general  rule  at  common  law  is,  that,  when  one  partner  dies,  the 
survivor,  or  survivors,  settle  up  the  partnership  business,  and  account 
to  the  legal  representatives  of  the  deceased  partner  for  the  proper  share 
of  the  surplus  of  assets,  if  any,  after  discharging  liabilities.  (1  Will- 
iams, Exrs.,  6th  Am.  ed.,  722  [653],  note;  3  Jd.,  1842  [1740],  note;  Bump, 
Law  and  Practice  of  Bankruptcy,  499;  In  re  Stevens,  5  Bankrupt  Reg- 
ister, 112;  s.  c,  1  Pacific  Law  Reporter,  46). 

If  a  creditor  of  one  partner  levy  an  attachment  or  execution  on  the 
interest  of  such  partner  in  the  firm  assets,  the  partners  retain  posses- 
sion thereof,  settle  the  partnership  business,  and  account  to  such  creditor 
after  satisfying  partnership  creditors.  (1  Parsons,  Contracts,  6th  Am. 
ed.,  ch.  xii,  sec.  xv,  204  [224],  207  [227],  3  !<«.,  468,  484.)  The  bank- 
rupt act  recognizes  these  principles.  It  does  not  repeal  them.  They 
therefore  remain  in  force,  as  all  common-law  principles  do,  until  re- 
pealed. Statutes  are  not  to  be  construed  as  altering  the  common  law 
further  than  their  language  and  purpose  reasonably  require.  (Sedg- 
wick, Construction  Stat,  and  Const.  L.,  2d  ed.,  267,  note;  Bacon,  Abr., 
Stat.,  G. ;  Potter's  DWarris,  Stats.,  74.)  It  follows  from  these  principles, 
that,  in  case  of  tlie  bankruptcy  of  one  member  of  a  partnership,  the 
legal  title  to  the  partnership  property  remains  in  the  firm,  with  a  right 
in  the  firm,  or  the  remaining  solvent  partners,  to  settle  up  the  partner- 
ship business,  and  account  for  the  proper  share  of  surplus,  if  any,  to 
the  assignee  of  the  bankrupt.    Thus,  it  is  said : 

^^It  is  a  universal  rule,  that  the  assignee  represents  the  insolvent,  so 
far  as  to  be  subject  to  all  the  equities  against  him  which  attach  to  any 
efl'ects  in  the  assignee's  hands.''  (3  Parsons,  Contracts,  468  [419];  Ex 
parte  Newhall,  2  Story,  360;  £x parte  Hanson,  12  Ves.,  346.) 

And  again  it  is  said : 

"If  a  member  of  a  partnership  became  insolvent,  his  interest  in  the 
pn>|ierty  of  the  firm  would  pass  to  his  assignee,  subject  to  the  rights  of 
other  partners,  much  as  it  would  bv  attachment  or  levy."  {3  Parsons, 
Contracts,  483  [435],) 

The  bankruptcy  of  one  partner  does  not  affect  the  rights  of  creditors 
of  the  firm,  including  their  right  of  priority  in  payment.  The  rights  of 
creditors  are  worked  out  through  the  partners.  (Sigler  and  Richey  r. 
Knox  County  Bank,  8  Ohio  St.,  511). 

The  result  stated  is  supported  by  opinions  in  bankrupt  cases.  Thus, 
where  one  member  of  a  firm  applied  for  a  ct^rtificate  of  discharge,  the 
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remaining  members  being  bankrupts,  the  court  approved  the  report  of 
the  register,  declaring  it  necessary  to  bring  into  court  '^all  of  his  co- 
partners," and  saying : 

"In  no  other  way  could  the  court  get  jurisdiction  of  the  partnership 
projierty  so  as  to  administer  upon  it.  •  •  •  If  •  •  •  ^he 
other  partners  are  solvent  and  have  committed  no  act  of  bankruptcy,  it 
is  clear  that  they  cannot  be  brought  in,  for  they  cannot  be  a(^udged 
bankrupts.  •  •  • '  The  assignee  in  that  case  becomes  a  tenant  in 
common  of  the  solvent  partners,  and  after  the  partnership  creditors  are 
paid  from  the  partnership  property  or  their  claims  are  otherwise  dis- 
poned of,  the  assignee  of  the  bankrupt  pcurtner  may  have  an  account- 
ing with  the  other  members  of  the  copartnership,  and -obtain  from  them 
and  bring  into  the  bankruptcy  court  for  distribution  among  the  indi- 
vidual creditors,  whatever  interest  the  bankrupt  may  have  remaining 
in  the  copartnership  property." 

And  further  saying : 

"  The  proceedings  •  •  •  f were  not]  of  any  avail  to  convey  the' 
interest  of  the  members  of  the  hrm  •  •  •"  to  any  assignee  in  bank- 
ruptcy." (In  the  matter  of  Greenfield,  42  Howard,  Pr.,  469  et  seq.; 
In  re  Beal,  2  Bankrupt  Eegister,  178 ;  s.  0.,  2  Law  Times  Bankrupt  Be- 
ports,  95.) 

^^  The  provisions  of  the  [bankrupt]  act  in  regard  to  the  marshaling 
of  assets  only  apply  in  a  case  where  the  partnership  is  brought  into 
bankruptcy,  and  does  not  apply  to  a  case  where  only  one  of  the  part- 
ners is  in  bankruptcy."  (Bump,  Law  and  Practice  of  Bankruptcy,  198; 
In  re  Melick,  4  Bankrupt  Register,  26 ;  In  the  matter  of  William  Down- 
ing, bankrupt,  1  Dillon,  39.) 

When  only  one  member  of  a  firm  becomes  bankrupt,  his  assignee  has 
no  right  to  the  custody  of  the  partnership  effects.  Thus,  it  is  said  of  the 
assignees  of  one  bankrupt  member  of  a  Urm : 

"They  do  not  become  partners  in  his  stead,  because  the  dilectusper- 
sonammj  and  other  principles  of  the  law  of  partnership,  prevent  this. 
But  they  become  tenants  in  common,  with  the  partners,  and  have  the 
rights  and  obligations  of  tenants  in  common,  with  some  qualifications, 
and,  perhaps,  some  additions,  which  arise  from  the  peculiar  origin  of  the 
tenancy.  Thus,  the  assignees  may  claim  an  account,  and  require  a 
prompt  and  complete  settlement  of  the  concern.  They  cannot  take  the 
property  and  business  into  their  own  hands,  and,  settle  it  themselves, 
because  the  solvent  partners,  at  least  in  equity,  hold,  in  somewhat  the 
same  way  that  surviving  partners  do,  all  the  effects  and  property,  and 
for  the  same  purpose,  that  of  winding  up  the  concern." 

(Parsons,  Partnership,  2d  ed. ;  [472],  488;  Billiard,  Bankruptcy  and 
Insolvenc}',  60,  Murray  v.  Murray,  5  Johns.,  ch.,  78 ;  Wilson  v.  Green- 
wood, 1  Swanst.,  482 ;  Marquand  v.  N.  Y.  Man.  Co.,  17  Johns.,  525 ; 
Richardson  v.  Tobey  &  another,  3  Allen,  81 ;  Crawshay  v.  Collins,  16 
Ves.,  218;  Hubbard  v.  Guild,  I  Duer,  662;  Freeland  v.  Stansfield,  13 
Eng.  L.  &  Eq.,^36  ;  Brown  v.  De  Tastet,  Jac,  284.) 

The  assignee  of  the  bankrupt  partner  should  not  be  named  in  the 
allowance  of  the  claim'. 

Tbeasttby  Department, 

First  Comptroller's  Office^  January  16, 1883. 
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IN  THE  MATTER  OF  THE  RIGHT  OF  A  SUBCONTRACTOR  FOR  CARRYING 
MAILS  TO  RECEIVE  PAYMENT  THEREFOR  FROM  THE  UNITED  STATES.- 
ANDREWS'S  APPEAL  CASE. 


1.  The  rights  of  subcontractors  for  carrying  mails  are  subjfect  to,  and  controlled  by. 

the  statutes  regulating  the  mail  service,  as  fully  as  if  these  statutes  were  in- 
corporated in  their  subcontracts* 

2.  The  laws  in  force  at  the  date  when  a  contract  becomes  operative  are  generally 

applicable  in  giving  it  construction  and  efi'ect. 

3.  The  act  of  May  4. 1882  (22  Stat.,  53),  does  not  in  terms,  or  by  any  reasonable  im- 

plication, or  in  its  purpose,  affect  the  rights  of  subcontractors  for  carrying 
mails,  as  prescribed  by  the  act  of  May  17,  1878  (20  Stat.,  62). 

4.  Section  626  of  "The  Postal  Lawsand  Regulations "  issued  July  1, 1879,  by  authority 

of  the  Postmaster-General,  was  a  valid  regulation. 

5.  This  section  of  the  regulations  was  superseded  by  the  circular  regulation  on  the 

same  subject  of  October  15,  I860. 

6.  A  regulation  which  revises  the  whole  subject  of  a  former  one,  and  has  the  same 

objects,  supersedes  the  former,  without  any  express  words  of  repeal. 
7.  The  sole  authority  to  prescribe  regnlatious  '*  for  the  Government  of"  the  Post-Office 
Department,  **the  conduct  of  its  officers  and  clerks,  the  distribution  and  per- 
formance of  its  business,  and  the  custody,  use,  and  preservation  of  the  records, 
papers,  and  property  appertaining  to  it,"  is  in  the  Posmaster-General. 

8.  He  cannot  delegate  such  authority  to  any  other  officer  or  person. 

9.  The  act  of  May  17, 1878  (20  Stat.,  62),  does  not  prescribe  any  time  when,  or  within 

which,  subcontracts  for  carrying  mails  shall  be  filed  in  the  office  of  the  Second 
Assistant  Postmaster-General.  The  effect  of  the  statute  and  the  regulation  of 
the  Post-Office  Department  on  the  subject  is,  that  a  subcontractor  is  entitled  to 
the  authorized  payment  for  the  service  of  any  quarter,  when  his  contract  is 
filed,  and  notice  given  to  the  proper  Auditor,  before  a  balance  is  certified  there- 
for in  favor  of  the  original  contractor. 

10.  Whether  a  subcontractor  is  entitled  to  payment,  when  his  contract  is  filed,  and 

notice  given  to  the  proper  Auditor,  after  a  balance  is  certified  therefor  in  favor 
of  the  original  contractor,  but  before  warrant  issues,  or  actual  payment— ^uorre. 

11.  The  act  of  May  17,  1878  (20  Stat.,  62),  in  efi'ect  requires  subcontracts  for  carrying 

mails  to  be  in  writing.  This  requirement  is  mandatory,  not  directory.  Hence, 
a  subcontract  cannot  provide  for  compensation  to  a  subcontractor  before  its 
execution,  nor  can  it  be  made  so  to  operate  by  being  antedated. 

12.  Performance  by  a  subcontractor  of  tbe  conditions  of  his  subcontract  is  essential 

to  give  him  a  right  to  compensation. 

13.  A  subcontract  for  carrying  mails,  which  in  terms  gives  to  the  subcontractor  the 

whole  original  contract  price,  is  fraudulent  and  void  as  against  the  United 
States,  if  there  be  an  agreement  that  the  subcontractor  shall  pay  a  portion  of 
such  price  to  tbe  original  contractor,  and  if  such  original  contractor  be  other- 
wise indebted  to  the  United  States. 

Albert  E.  Boone  entered  into  a  contract  with  tbe  United  States,  by 
which  he  agreed  to  transport  the  mail  in  the  "star  rooite"  service  on 
route  No,  30107,  from  Pearl  River,  Loiiisiaua,  to  Halloo  and  ba^^k,  once 
a  week,  by  a  schedule  satisfactory  to  the  Post-Office  Department,  at 
$89  per  year,  for  and  daring  the  term  beginning:  July  1, 1882,  and  ending 
June  30,  1886,  said  sum  to  be  paid  by  the  Unitecl  States  quarterly  in 
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November,  February,  May,  and  A^ugust.    The  caption  of  the  contract 
reads  thas: 

This  article  of  contract  made  the  4th  day  of  March,  1882,  between  the 
United  Stateqof  America  (acting  in  this  behalf  by  the  Postmaster-Gen- 
eral) and  Albert  E.  Boone,  contractor,  Robert  E.  Boston  •  •  •  and 
Mills  Dean    •    •     •    as  his  sureties. 

The  contract  then  contained  the  usual  provisions,  and  concludes  as 
follows: 

In  witness  whereof,  the  said  Postmaster-General  has  caused  the  seal 
of  the  Post-Office  Department  to  be  hereto  affixed,  and  has  attested  the 
same  by  his  signature,  and  the  said  contractor  and  his  sureties  have 
hereunto  set  their  hands  and  seals  the  day  aiid  year  set  opposite  their 
names  respectively. 
Signed  this  20th  day  of  May,  1882. 

T.  O.  HOWE, 
Postmaster-  Genera  I. 

Signed,  sealed,  and  delivered  by  the  Postmaster-General  in  the  pres- 
ence of — 

John  B.  Brownlow. 

And  by  the  other  parties  hereto  in  the  presence  of— 
D.  W.  Bowles, 
Geo.  C.  Kowan, 

Witnesses. 

Signed  this  7th  day  of  March,  1882. 

A,  E.  BOONE,  [SEAL.] 

Contractor^ 
Signed  this  9th  day  of  May,  1882. 

ROBT.  E.  BOSTON,  [seal.] 
Signeil  this  9th  day  of  May,  1882. 

MILLS  DEAN,  [SEAL.| 

Sureties. 

May  22,  1882,  the  Postmaster-General  made  an  order  thus: 

*'  Permit  contractor  to  sublet  service." 

June  21, 1882,  the  service  was  increased  to  three  times  a  week  from 
July  1,  1882,  with  an  allowance  of  $178  per  annum,  additional  pay. 

September  15,  1882,  Boone  made  a  subcontract  with  Chase  Andrews, 
by  which  the  latter  agreed  to  transport  the  mail  on  said  route,  from 
Pearl  River  to  Halloo  and  back,  three  times  a  week,  from  July  1,  1882? 
to  June  30,  1886,  for  the  annual  pay  of  $2(57,  the  whole  of  the  original 
contract  price;  and  it  was  provided  that  all  iflnes  and  deductions  made 
by  the  Post-Office  Department  shall  be  deducted  from  each  quarterly 
settlement  under  this  subcontract. 

December  19,  1882,  this  subcontract  was  filed  in  the  office  of  the 
Second  Assistant  Postmaster-General,  and  the  (Sixth)  Auditor  of  the 
Treasury  for  the  Post-Office  Department  was  notified  'Hhat  the  sub- 
contractor of  Chase  Andrews  •  •  •  for  service  on  this  route,  at 
$267  per  annum,  subject  to  fines  and  deductions  unless  otherwise  nd  vised, 
from  July  1,  1882,  to  June  30, 1886,  ha«  been  filed  in  this  office.   •   •   * 
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Subcontractor  to  be  paid  any  extra  pay  allowed  as  indemnity  for  ad- 
vice dispensed  with.'' 

The  account  for  service  on  this  route  not  having  been  settled,  the 
subcontractor  applied  to  the  Auditor  of  the  Treasury  for  jthe  Post-OfiBice 
Department  to  certify  a  balance  due  him  for  service  for  the  ^<  quarter 
ended  September  30, 1882."  (Rev.  Stat,  277,  3959;  Postal  Laws  and 
Begnlations,  1879,  Sees.  612, 1142.) 

December  22, 1882,  the  Auditor,  by  letter  to  the  subcontractor,  said : 

Your  subcontract  was  not  filed  in  season  to  enable  you  to  receive 
payment.  •  •  •  Mr.  Boone  was  reported  to  this  office  September 
27, 1882,  as  a  failiog  contractor  on  routes  Nos.  3265  and  3266,  and  at 
other  dates  on  other  routes.  The  bonds  on  the  two  routes  named 
amount  to  $19,000,  and  the  actual  damage  is  much  greater.  *  *  .* 
The  amounts  due  to  him  on  this  and  other  routes  is  held  to  satisfy  his 
liability  to  the  Government  as  a  failing  contractor.  This  leaves  noth- 
ing due  to  Mr.  Boone.  •  •  •  A  sabcontractor  who  places  his  sub- 
contract on  file  in  accordance  with  regulation,  section  626,  may  be  paid 
from  the  beginning  of  the  quarter  in  which  it  is  filed,  but  cannot  go 
further  back  and  take  money  held  under  the  provision  of  the  law  for 
the  satisfaction  of  damages  incurred  previous  to  the  filing  of  the  sub- 
contract. 

And  he  referred  to  the  last  proviso  of  section  1  of  the  act  of  May  4, 1882, 
(22  Stat.,  54),  in  support  of  his  ruling. 

December  22,  1882,  the  subcontractor  appealed  from  the  action  of  the 
Auditor  to  the  First  Comptroller. 

The  Postmaster-General,  under  the  act  of  May  17,  1878  (20  Stat.,  62), 
made  '*  regulations,"  taken  from  a  circular  Ko.  2043,  as  found  in  ^Hhe 
Postal  Laws  and  Eegulations"  of  1879,  147,  sec.  626.  A  circular  of  the 
same  number,  2043,  and  on  the  same  subject,  has  been  in  the  use  and  fur- 
nished to  contractors  ^ince  October  15,  1880.  .  This  latter  circular  was 
issued  and  signed  by  the  Second  Assistant  Postmaster-General,  who 
certified  January  15,  1883,  that  it  <^  repealed  the  circular  of  1879  relative 
to  the  period  of  time  within  which  subcontracts  should  be  filed.^ 

The  second  and  third  sections  of  the  act  of  May  17,  1878  (20  Stat., 
62),  and  the  two  circular  regulations  above  referred  to  are  as  follow : 

Seo.  2.  Hereafter  no  subletting  or  transfer  of  any  mail  contracts  shall 
be  permitted  without  the  consent  in  writing  of  the  Postmaster-General ; 
and  whenever  it  shall  come  to  the  knowledge  of  the  Postmaster- General 
that  any  contractor  has  sublet  or  transferred  his  contract,  except  with 
the  consent  of  the  Postmaster-General  as  aforesaid,  the  same  shall  be 
considered  as  violated  and  the  service  may  be  again  advertised  as 
herein  provided  for ;  and  the  contractor  and  his  securities  shall  be  liable 
on  their  bond  to  the  United  States  for  any  damage  resulting  to  the 
United  States  in  the  premises. 

Sec.  3.  Hereafter,  when  any  person  or  persons,  being  under  contract 
with  the  Government  of  the  United  States  for  carrying  the  mails,  shall 
lawfully  sublet  any  such  contract,  or  lawfully  employ  any  other  person  or 
persons  to  perform  the  service  by  such  contractor  agreed  to  be  per- 
rormed,  or  any  part  thereof,  he  or  they  shall  file  in  the  office  of  the  Second 
Assistant  Fostmaster- General  a  copy  of  his  or  their  contract ;  and  there- 
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tfpoii  it  shall  be  the  datyof  the  Second  Assistant  Postmaster-General 
U)  notify  the  Auditor  of  the  Treasury  for  the  Post-Office  Department  of 
the  fact  of  the  tiling  in  his  office  of  such  contract.  Said  notice  shall  em- 
brace the  name  or  names  of  the  original  contractor  or  contractors,  the 
number  of  the  route  or  routes,  the  name  or  names  of  the  subcontractor 
or  subcontractors,  and  the  amount  agreed  to  be  paid  to  the  subcontractor 
or  subcontractors.  And  upon  the  receipt  of  said  notice  by  the  AvMtor  of 
the  Treasury  for  the  Post  Office  Department^  it  shall  be  his  duty  to  retain^ 
out  of  ihe  amount  due  the  original  contractor  or  contractors,  the  amount 
stated  in  said  notice  as  agreed  to  be  paid  to  the.snbcontractor  or  subcon- 
tractors, and  shall  pay  sa^  amount j  upon  the  certificate  of  the  Second  As- 
sistant Postmaster-General,  to  the  subcontractor  or  subcontractors,  un- 
der the  same  rules  and  regulations  now  governing  the  payments  maae  to 
original  contractors :  Provided^  That  upon  saitisfactory  evidence  that  the 
original  contractor  or  contractors  have  paid  off  and  discharged  the  amount 
due  under  his  or  tJieir  contract  to  the  subcontractor  or  subcontractors,  it 
shall  be  the  duty  of  the  Second  Assistant  Postmaster-General  to  certify 
such  fact  to  the  Auditor  of  the  Treasury  for  the  Post-Offlce  Department  5 
and  thereupon  said  Auditor  shall  settle  with  the  original  contractor  or 
contractors,  under  the  same  rules  as  are  now  provided  by  law  for  such 
settlements. 


Regulations  under  ichich  stibcmitracts  may  be  made. 


[Section  626,  Regulationt}  of  1879,  from 
circular  No.  2043,  of  April  15,  1879.] 

Contractors  must  in  all  cases  se- 
cure the  permission  of  the  Post- 
master-General before  making  a 
subcontract  on  any  route.  The 
application  to  sublet  must  be  made 
separately  for  each  route,  specify- 
ing the  number  and  terminal  points 
thereof. 

A  subcontract  must  not  embrace 
more  than  one  route,  and  should 
specify  the  amount  to  be  paid  under 
it  in  case  the  service  shall  be 
changed,  and  whether  fines  and 
deductions  are  to  be  deducted  from 
pay  of  contractor  or  subcontractor. 

The  evidence  of  payment  of  a 
subcontractor  by  a  contractor,  pro- 
vided for  in  the  preceding  section, 
must  be  the  receipt  of  the  subcon- 
tractor, attested  by  a  postmaster 
at  a  terminus  of  the  route  sublet, 
on  a  form  furnished  by  the  Second 
Assistant  Postmaster-General. 

A  subcontractor,  in  order  to  avail  ^ 
himself  of  the  benefits  of  the  pre- 
ceding section  and  receive  payment 
from  the  Post-Office  Department 
direct,  must  file  a  copy  of  his  sub- 
contract in  the  office  of  the  Second 


[Circular  regulationa  of  October  15,  1880, 
from  circular  No.  2043.] 

Subcontracts  made  prior  to  the 
passage  of  this  law  will  be  held  to 
have  been  lawfully  made,  but  here- 
after contractors  must  in  all  cases 
secure  the  permission  of  the  Post- 
master-General before  making  a 
subcontract  on  any  route.  The 
application  to  sublet  must  be  made 
separately  for  each  route,  specify- 
ing the  number  and  terminal  points 
thereof. 

A  subcontract  must  not  embrace 
more  than  one  route;  must  specify 
the  amount  to  be  paid  per  annum 
under  it  in  case  the  service  shall  be 
changed;  whether  contractor  or 
subcontractor  shall  assume  liabil- 
ity for  fines  and  deductions,  and 
whether  the  indemnity  of  one 
month's  extra  pay  for  curtailment, 
reduction,  or  discontinuance  of  ser- 
vice shall  be  paid  to  the  contractor 
or  subcontractor. 

The  word  "transfer,"  as  used  in 
Section  2  of  the  law  above  quoted, 
is  declared  to  be  synonymous  with 
sublet,  and  does  not  permit  in  any 
case  the  absolute  transfer  of  a  mail 
contract. 
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Assistant  Postmaster-General,  fur- 
nishing therewith  his  post-oflQce 
address.  Xo  subcontractor  can  be 
paid  by  the  Department  for  service 
prior  to  the  beginning  of  the  quar- 
ter in  which  he  files  his  contract, 
nor  at  a  greater  rate  than  that 
named  in  the  original  contract,  and 
to  secure  such  payment  the  subcon- 
tract must  be  filed  at  least  ten  days 
before  the  end  of  the  quarter. 

The  copy  of  subcontract  filed 
must  be  certified  to  be  a  true  cop3" 
of  the  original  by  a  postmaster  at 
one  of  the  t^rnlini  of  the  route 
therein  sublet. 

No  subcontract  can  be  recognized 
unless  made  with  the  original  con- 


The  evidence  of  pjiyment  of  a 
subcontractor  by  a  contractor,  pro- 
vided for  in  Sections,  must  be  the 
receipt  of  the  subcontractor,  at- 
tested by  a  i)ostnlaster  at  a  termi- 
nus of  the  route  sublet,  on  a  form 
furnished  by  this  oflQce. 

A  subcontractor,  in  order  to 
avail  himself  of  the  benefits  of  this 
law  and  receive  payment  from  the 
PostOflBce  Department  direct, 
must  tile  a  copy  of  his  subcontract 
in  this  office,  furnishing  therewith 
his  post-office  address.  Ko  subcon- 
tractor can  be  paid  by  the  Depart- 
ment for  service  at  a  greater  rate 
than  is  agreed  to  be  paid  the  origi- 
nal contractor, 
tractor.  The  coi)y  of  subcontract  tiled  in 

this  office  must  be  certified  to  be  a 
true  copy  of  the  original  by  a  post- 
master at  one  of  the  termini  of  the 
route  therein  sublet. 

!N^o  subcontract  can  be  recognized 
unless  made  with  the  original  con- 
tractor. 

R.  A.  ELMER, 
Second  Assistant 
Postmaster-  Genera  L 

The  post-office  api)ropriation  act  of  May  4, 1882  (22  Stat.,  53),  makes, 
among  others,  appropriations,  with  provisos,  as  follow: 

For  inland  transportations  by  star  routes,  seven  million  two  hundred 
and  fifty  thousand  dollars:  Provided^hovcever^  Thjit  whenever  any  con- 
tractor or  subcontractor  shall  sublet  his  contract  for  the  transporta- 
tion of  the  mail  on  any  route  for  a  less  sum  than  that  for  which  he  con- 
tracted to  perform  the  service,  the  Postmaster-General  may,  whenever 
he  shall  deem  it  for  the  good  of  the  service,  declare  the  origiiial  contract 
at  an  end,  and  enter  into  a  contract  with  the  last  subcontractor,  without 
advertising,  to  perform  the  service  on  the  terms  at  which  the  last  sub- 
contractor agreed  with  the  original  contractor  or  former  subcontractor 
to  perform  the  satue:  Provided^  That  such  last  subcontractor  shall 
enter  into  a  good  and  sufficient  bond,  and  that  the  orij»inal  contractor 
shall  not  be  released  from  his  contract  until  a  good  and  sufficient  bond 
has  been  made  by  such  last  subcontractor  and  accepted  by  the  Post- 
Office  Department:  Provided^  further^  That  ^\\exi  a  contract  hereafter 
made  is  declared  void  on  account  of  its  having  been  sublet,  the  con- 
tractor shall  not  be  entitled  to  one  month's  extra  i)ay  as  provided  for 
by  law:  Ayid provided  further^  That  if  any  i)erson  shall  hereafter  per- 
form any  service  for  any  contractor  or  subcontractor  in  carrying  the 
mail,  he  shall,  upon  filing  in  the  Department  his  contract  for  such  ser- 
vice, and  satisfactory  evidence  of  its  performance,  thereafter  have  a 
lien  on  any  money  due  such  contractor  ot  subcontractor  for  such  ser- 
vice to  the  amount  of  the  same;  and  if  such  contractor  or  subcontractor 
shall  fail  to  pay  the  party  or  parties  who  have  performed  service  as 
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aforesaid  the  amoust  due  for  such  service  within  two  months  after  the 
expiration  of  the  qnarter  in  which  sach  service  shall  have  been  per- 
formed, the  Postmaster- General  may  cause  the  amount  due  to  be  paid 
said  party  or  parties  and  charged  to  the  contractor,  provided  that  such 
payment  shall  not  in  any  case  exceed  the  rate  of  pay  per  annum  of  the 
contractor  or  subcontractor:  And  provided  further^  That  where  any 
l^erson,  corporation,  or  partnership  shall  have  contracts  for  the  per- 
formance of  mail  service  upon  more  than  one  route,  and  any  failure  to 
perform  the  service  according  to  contract  on  any  one  or  more  of  such 
routes  shall  occur,  no  payment  shall  be  made  for  service  on  any  of  the 
routes  under  contract  with  such  person,  corporation,  or  partnership 
until  such  failure  has  been  removed  and  all  penalties  therefor  fully 
satisfied. 

The  Revised  Statutes  provide  as  follow: 

Sec.  3962.  The  Postmaster-General  may  make  deductions  from  the 
pay  of  contractors,  for  failures  to  perform  service  according  to  con- 
tract, and  impose  fines  upon  them  for  other  delinquonces.  He  may 
deduct  the  price  of  the  trip  in  all  cases  where  the  trip  is  not  performed 5 
and  not  exceeding  three  times  the  price  if  the  failure  be  occasioned  by 
the  fnult  of  the  contractor  or  carrier. 

The  Postal  Laws  and  Regulations  of  1879,  page  40,  contain  the  follow- 
ing: 

The  Office  of  the  Second  Assistant  Postmasteb-Genebal.— 
To  this  office  is  assigned  the  business  of  arranging  the  mail  service 
of  the  United  States,  and  placing  the  same  under  contract,  embracing 
all  correspondence  and  proceedings  respecting  the  frequency  of  trips, 
mode  of  conveyance,  ana  times  of  departures  and  arrivals  on  all  the 
routes;  the  course  of  the  mails  between  the  dififerent  sections  of  the 
country,  the  points  of  mail  distribution,  and  the  regulations  for  the  gov- 
ernment of  the  domestic  mail  service  of  the  United  States.  •  •  • 
To  it  is  attached  the  Divison  of  Inspection,  to  which  is  assigned  the 
duty  of  •  •  •  reporting  to  the  Auditor  of  the  Treasury  for  the 
Post-Office  Department,  at  the  close  of  each  quarter,  by  certificate  of 
inspection,  the  fact  of  performance  or  non-performance  of  contract  or 
recognized  mail  service,  noting  therein  such  fine  or  deduction  as  may 
have  been  ordered. 

The  "advertisement  of  October  15, 1880,  inviting  proposals  for  carry- 
ing the  mails  of  the  United  States  in  the  States  of  Louisiana  and  Texas", 
under  which  the  contract  in  this  case  was  made,  under  the  head  of 
"subcontracts",  quotes  the  last  circular,  JSTo.  2043,  which  was  issued  to 
carry  out  the  provisions  therein  inserted  of  the  act  of  May  17,  1878  (20 
Stat,,  62).    This  advertisement  is  signed  by  the  Postmaster-General. 

Chase  Andrews  ia  person  submitted  an  argument  as  follows: 

I.  The  act  of  May  17, 1878,  clearly  protects  a  subcontractor,  provided 
he  avails  himself  of  its  provisions,  by  filing  a  copy  of  his  subcontract  in 
the  Office  of  the  Second  Assistant  Postmaster-General,  [and]  provided 
tnat  there  shall  be  moneys  accrued  to  the  contractor  and  unpaid. 

IL  The  act  of  May  4, 1882,  does  not  repeal  the  act  of  1878. 

III.  The  act  of  May  4, 1882,  cannot  apply  to  the  contract  in  this  case 
which  was  entered  into  March  4,  1882.  This  act  prescribes  conditions 
not  in  the  contract.  The  contract  gives  a  right  to  payment  if  the  ser- 
vice is  i)erformed,  while  it  is  claimed  [that]  the  act  requires  the  contrac- 
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tor  not  only  to  perform  the  service  mentioned  in  this  contract,  but  that 
reqnired  under  all  other  contracts,  each  of  which  is  distinct,  with  bonds- 
men guaranteeing  performance  of  service  under  each. 

IV.  If  the  act  of  1882  could  apply  to  a  prior  contractor,  who  is  de- 
linquent under  other  contracts,  it  cannot  apply  to  a  subcontractor  who 
is  not  delinquent,  and  require  him  to  suffer  for  defatilt>s  of  the  original 
contractor  in  other  cases. 

y.  The  Regulations,  Sec.  626,  is  [arej  inconsistent  with  the  act  of 
1878,  and  so  void,  in  fixing  a  time  for  filing  subcontracts. 

Hon.  Walter  H.  Smith  and  Z.  T.  Carpenter  made  oral  and  written 
arguments  for  the  subcontmctor,  as  follow: 

1.  It  was  the  custom  of  the  Sixth  Auditor  prior  to  the  act  of  May  17, 
1878,  to  issue  to  contractors,  within  ten  days  prior  to  the  end  of  every  cur- 
rent quarter,  collection  orders,  so  called,  authorizing  contractors  on  each 
and  every  route  to  collect  from  the  various  postmasters  on  each  partic- 
ular route  such  sums  as  were  in  the  hands  of  the  postmastJers  on  that 
route  at  the  end  of  a  given  quarter,  every  post-office  in  the  United  States 
being  at  that  time  really  an  office  of  deposit.  After  the  passage  of  the 
act  of  1878,  to  prevent  a  contractor  from  getting  paid  the  contract  price 
twice  for  the  same  service,  viz,  first,  by  payment  under  the  act  of  1878 
to  the  subcontractor,  and  a  second  time  by  collection  orders  to  the  con- 
tractor direct,  circular  2043,  of  April  15,  1879,  was  issued  regulating 
and  explaining  to  inquirers  where,  how,  and  when  a  subcontract  should 
be  filed  to  give  subcontractors  the  benefit  of  the  law.  Among  the  pro- 
visions of  that  circular  was  one,  that  the  subcontract  must  be  filed 
within  the  quarter  for  which  payment  was  to  be  made,  and  a  limita- 
tion of  the  period  was  made  to  ten  days  prior  to  the  end  of  the  quarter. 
This  was  plainly  to  obviate  the  double  payment  as  abt)ve  suggested. 
After  the  issue  of  circular  2043  of  1879,  a  general  order  was  issued  by 
the  Auditor,  and  directed  to  contractors,  stating  that  collection  orders 
would  no  longer  be  issued  to  them ;  and,  by  another  circular  order  to 
postmasters,  certain  post-offices  were  designated  as  deposit  offices  into 
which  all  the  remaining  post-offices  in  the  United  States  should  pay  all 
fiinds  thereafter  by  them  collected,  &c. 

2.  Circular  2043  of  1879  was  embodied  in  the  Postal  Laws  and  Reg- 
ulations of  1879. 

3.  After  the  withdrawal  of  the  collection  orders  by  the  Sixth  Auditor, 
the  contingency  of  a  double  payment  to  a  contractor  ceased  to  exist, 
and  the  necessity  for  the  requirement  in  point  of  time  of  circular  2043, 
and  Sec.  626,  was  obviated.  The  Post-Office  Department  thereupon 
issued  a  second  circular,  same  number,  2043,  the  clause  of  limitation  as 
to  time  within  which  a  subcontract  must  he  filed  to  he  accepted  hy  the  De- 
partment heing  entirely  omitted ;  no  time  is  mentioned  within  which  it 
must  so  be  filed.  It  has,  therefore,  created  a  new  regulation  or  law 
which  supersedes  and  repeals  the  old  regulation. 

4.  A  letter  from  the  Acting  Second  Assistant  Postmaster-General  is 
filed,  showing  that  it  is  the  actual  practice  and  custom  of  the  Depart- 
ment to  so  recognize  subcontracts  and  certify  the,  same  to  the  Sixth 
Auditor  for  payment,  and  has  been  the  custom  since  the  time  of  the 
withdrawal  of  collection  orders  by  the  Auditor.  He  states :  "A  sab- 
contractor  has  been  considered  as  entitled  to  a  lien  on  any  pay  due 
the  contractor,  without  reference  to  the  date  of  the  filing  of  the  subcon- 
tract." 

5.  Upon  the  receipt  by  the  Auditor  of  the  certificate  of  theBeeoiid 
Assistant  Postmaster-General,  showing  the  filing  of  a  subcontract,  the 


Digitized  by  VjOOQIC 


Eights  of  Mail  Subeontraotor—Andrews^s  Appeal  Case.  31 

act  of  1878,  being  maudatory  in  its  terms,  commands  the  Auditor  to 
make  payment  agreeably  to  the  certificate.  The  law  is  not  discretion- 
ary. 

Decision  by  William  Lawrence,  First  Comptroller: 

The  original  contract  in  this  case  was  not  so  executed  as  to  be  opera- 
tive until  after  the  act  of  May  4, 1882  (22  Stat.,  53),  became  a  law.  The 
date  in  the  caption  of  the  contract  is  March  4, 1882,  bat  this  does  not 
determine  the  time  when  it  was  finally  executed.  It  was  not  signed 
by  the  sureties,  or  by  the  Postmaster-GeneraK  until  after  May  4, 1882, 
nor  was  he  required  to  sign  it  until  after  the  sureties  had  executed  it. 
A  contract  is  not  made  until  the  latest  party  has  signed  it  (2  Parsons^ 
Contracts,  6th  ed.,  682;  Id.y  book  ii,  ch.  2;  Arnold  v.  Eichmond  Iron 
Works,  1  Gray,  434;  Orcutt  v.  Nelson,  Id.^  536;  Wheston  v.  Stodder,  8 
Mart.,  La.,  95;  Western  v.  The  Genesee  Mut.  Ins.  Co.,  2  Eernan,  258.) 
The  laws  in  force  at  the  date  when  a  contract  becomes  operative  as  such 
are  generally  applicable  in  giving  it  construction  and  effect.  (Scofiield 
r.  Churchill  et  aly  72  N.  Y.,  565.) 

The  contract  in  this  case  is  subject  to  whatever  effect  the  act  of  May 
4, 1882,  can  impart  to  it.  Every  contract  is  subject  to  the  operation  of 
the  general  laws  in  force  prior  to  its  execution,  as  iully  as  if  such  laws 
were  incorporated  therein.  (Bronson  i?.  Kinzie  et  at,  1  How.,  311  j 
McCracken  v.  Hayward,  2  Jd.,  613;  Planters'  Bank  v.  Sharp  et  aU,  6  Id.y 
327;  Howard  v.  Bugbee,  24  Id.,  461 ;  Walker  v.  Whitehead,  16  Wall.,  317 ; 
Edwards  v.  Kearzey,  96  IT.  S.,  607;  Louisiana  v.  New  Orleans,  102  U. 
S.,  206;  Smith  v.  Parsons,  1  Ohio,  238;  Gommissioner  of  Insolvents  v. 
Way  et  aLj  3  Id.,  105 ;  The  Lessee  of  Hart's  heirs  v.  Thomas  Johnson,  6 
JA,  89;  Festns  McVey  et.  al.  v.  The  Ohio  University,  11  Jd.,  136 ;  Bauds 
and  wife  v.  Kendall,  15  Id.,  686;  Martin's  Case,  2  Lawrence,  Compt.  Dec., 
2d  ed.,  335.) 

The  act  of  May  4, 1882,  so  far  as  it  gives  a  right  to  the  Government 
to  retain  compensation  due  a  contractor  for  service  on  one  or  more  routes 
to  satisfy  aU  penalties  for  failures  on  any  other  route,  is,  of  course,  ap- 
plicable as  between  the  United  States  and  original  contractors  under 
contracts  made  since  it  became  a  law,  but  was  evidently  not  designed 
to,  and  doefi  not,  interfere  with  such  rights  as  subcontractors  may  law- 
fiiUy  have  under  the  act  of  May  17, 1878  (20  Stat.,  ^2,)  and  the  regula- 
tions in  accordance,  therewith  and  in  force  when  subcontracts  are 
made.  The  act  of  May  17, 1878,  gave  the  right  to  make  subcontracts, 
and  prescribed  the  rights  of  parties  thereto  subject  to  lawful  regulations 
of  the  Postmaster-General.  (Eev.  Stat.,  161.)  The  a«t  of  May  4, 1882^ 
does  not  in  terms  repeal  any  provision  of  the  act  of  May  17, 1878.  Ee- 
peals  by  implication  are  not  favored,  and  can  only  occur  when  there  is 
such  repugnancy  between  two  statutes  that  both  cannot  stand  together. 
Statutes  on  the  same  subject  are  in  pari  materia,  they  are  to  be  con- 
strued together,  and  eflFect  should  be  given  to  the  provisions  of  each. 
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And,  ou  well  settled  principles,  the  general  provision  referred  to  of 
tbe  aetof  May  4,  1882,  does  not  limit  or  control  tbe  special  provision^ 
as  to  subcontractors,  in  tbe  act  of  May  17, 1878.  (Huidekoper's  Case, 
Second,  3  Lawrence,  Corapt.  Dec,  160.) 

Statutes  are  to  be  so  construed  as  to  avoid  unjust  or  evil  conse- 
quences wben  tbeir  words  will  reasonably  permit  of  sucb  a  construc- 
tion. (Bishop,  Written  Laws,  192,  200;  Sedgwick,  Construction  Stat, 
and  Const.  L.,  226,  note^  255,  note.)  It  would  seem  to  work  great  in- 
justice to  subcontractors,  if  compensation,  which  they  have  earned,  is 
to  b^  applied  to  pay  for  delinquencies  of  contractors  under  other  con- 
t;racts  in  no  way  subject  t/O  the  control  of  such  subcontractors.  The 
public  service  is  promoted  by  dealing  justly  with  subcontractors,  and 
by  protecting  their  rights.  The  Postmaster-General  can  withhold  per- 
mission to  make  subcontracts,  but,  having  given  his  assent,  the  rights 
thereby  accrued  cannot  be  deuied. 

The  " regulation ''  of  1879,  providing  that  "  no  subcontractor  can  be 
paid  •  •  •  for  service  prior  to  the  beginning  of  the  quarter  [of  a 
year]  in  which  he  files  his  contract,''  was  fully  authorized.  This  is  clear 
by  reference  to  the  statute  and  decided  cases.  (Rev.  Stat.,  161 ;  United 
States  t\  Savings  Bank,  104  U.  8.,  728;  United  States  r.  Macdaniel,  7 
Pet.,  1;  Inspector's  Case,  1  Lawrence,  Couipt.  Dec,  2d  ed.,  205.) 

If  the  regulation  of  1879  is  in  force,  tbe  claimant  is  not  entitled  to 
the  payment  he  asks,  because  he  did  not  file  his  subcontract  during,  or 
prior  to,  the  quarter  within  which  the  compensation  was  earned,  for 
the  payment  of  which  he  asks.  But  that  regulation  is  not  in  force.  It 
was  superseded  by  the  regulation  adopted  since  October  15, 1880.  It 
is  certified  to  have  been  so  regarded  in  the  Post  Office  Department. 
This  is  not  conclusive  on  the  question  of  repeal,  which  must  be  decided 
from  the  legal  effect  of  the  two  regulations  rather  than  by  opinions, 
which,  though  entitled  to  great  respect  and  weight,  do  not  settle  the 
matter  for  accounting  officers  charged  wilh  a  duty  of  deciding.  But 
the  repeal  is  clear.  The  later  circular  was  a  revision  of  the  tthole  subject 
of  the  former  one,  and  the  object  of  both  circulars  was  the  same — to  fix 
the  rights  end  duties  of  subcontractors  under  the  act  of  May  17,  1878. 
This  is  precisely  the  revision  which  works  a  repeal.  (Bishop,  Written 
Laws,  158;  Ash  r.  Ash  et  aZ.,  9  Ohio  St.,  387.) 

If  the  purpose  of  the  later  circular  was  not  to  rei>eal  the  former  it 
would  be  without  purpose.  The  Postmaster-General  has  full  authority 
to  restore  tbe  "regulation"  of  1879;  but,  having  superseded  it,  and  in- 
vited bids  for  service  on  the  faith  of  this,  and  assented  to  a  subcontract, 
rights  are  thereby  fixe<l  which  must  be  respected.  The  later  circular 
regulation  was  signed  by  the  Second  Assistant  Postmaster-General. 
The  sole  authority  to  "  prescribe  regulations''  was,  and  is,  in  "  tbe  head 
of  each  Department,"  in  this  instance,  the  Postmaster-General.  (Rev. 
Stat.,  161.)  And  he  cannot  delegate  such  authority  to  any  other  offi- 
cer or  person.  (Agency-Delegation  Case,  3  Lawrerce,  Compt.  Dec, 
00.) 
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But,  io  view  of  the  circnmstances  stated,  it  may  fairly  be  presumed  that 
this  later  circular  regulation  was  issued  by  authority  of  the  Postmaster- 
General.  (Seward's  Case,  2  Lawrence,  Oompt.  Dec,  2d  ed.,  57.)  And 
he  adopted  and  made  it  his  by  the  official  advertisement  of  October  15, 
13S0,  as  he  has  done  by  other  iicts.* 

The  act  of  May  17,  1878,  authorizes  the  making  of  subcontracts,  a 
copy  of  each  of  which  is  to  be  filed  in  the  office  of  the  Second  Assist- 
ant Postmaster- General,  who  is  thereupon  required  to  notify  tlie  proper 
Auditor  thereof.  And,  upon  receipt  of  such  notice  by  the  Auditor,  it  is 
made  *'his  duty  to  retain,  out  of  the  amount  due  the  original  contractor 
•  •  •,  the  amount  •  •  »  agreed  to  be  paid  to  the  subcontractor," 
and  to  "  pay  said  amount,    •     •     •    ,  to  the  subcontractor. 

This  act  does  not  fix  any  time  when,  or  within  which,  the  subcontract 
shall  be  filed.  No  provision  of  it  can  fairly  be  so  construed.  It  does 
say,  in  effect,  that  "  when"  any  mail-contractor  shall  sublet  service,  he 
or  the  subcontractor  shall  file  a  copy  of  the  subcontract  in  the  office 
of  the  Second  Assistant  Postmaster  General.  But  the  word  "when,'^ 
though  usually  used  with  reference  to  time^  is  here  employed  (in  the 
act  of  May  17,  1878)  as  equivalent  to  the  expression,  '*in  those  cases 
in  which,"  &c.  Subcontracts  are  made  through  a  wide  region  of  country, 
and  it  is  impossible  littirally  to  tile  them  "  when"  made.  The  statute  is 
to  be  reasonably  construed  with  reference  to  the  service. 

The  "regulation"  of  1879  is  a  practical  construction  of  the  act,  that 
it  does  not  require  a  subcontra(;t  to  be  filed  immediately  when  made, 
and  this  construction  is  entitled  to  respect.  The  f  regulation"  of  Octo- 
ber 15,  1880,  recognizes  the  same  construction.  The  first  regulation 
provided,  that  "no  subcontractor  can  be  paid  •  •  •  for  service 
prior  to  the  beginning  of  the  quarter  in  which  he  files  hia  contract.^' 
The  later  regulation  provides,  that  "a  subcontractor,  in  order  to  avail 
himself  of  the  benefits  of  this  law  [the  act  of  1878],  May  17,  *  •  •, 
must  file  a  copy  of  his  subcontract  in  this  office  [of  the  Secoud  Assist- 
ant Postmaster-General]."  Tiiis  supersedes  the  former  provision  as 
to  time  of  filing,  and  imposes  no  limit. 

The  effect  of  the  statute  and  the  regulation  is,  that  a  subcontractor 
is  entitled  to  the  authorized  payment  tor  the  service  of  «any  quarter, 
when  his  contract  is  filed,  and  notice  given  to  the  proper  Auditor,  before 
a  balance  is  certified  therefor  in  favor  of  the  original  contractor. 
This  right  to  payment  is  recognized  by  that  provision  of  the  statute 
which  declares,  that,  upon  receipt  of  notice  by  the  Auditor  of  the 
filing  of  the  subcontract,  "it  shall  be  his  duty  to  retain,  out  of  the 


*  H.  D.  Lyman,  Acting  Second  Assistant  Postmaster-General,  in  a  letter  to  the 
claimant,  dated  January  11,  1883,  says: 

'*  Since  the  custom  of  paying  by  collection  orders  has  been  abolinhed,  the  necessity 
for  the  regulation  in  question  [Sec.  626,  Pot^tai  Laws  and  KegulatiouH,  1H79]  baa 
ceanefl  to  exist,  and  the  same  has  not  been  adhered  to,  but  a  Hubcontractor  has  been 
considered  as  entitled  to  a  lien  on  any  pay  due  the  contractc»r  without  reference  to 
the  date  of  the  filing  of  the  subcontract/' 
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amount  due  the  original  contractor  •  •  •  ^  the  amount  •  •  • 
agreed  to  be  paid  to  the  subcontractor.''  It  is  not  necessary  now  to 
consider,  whether  a  subcontract  is  entitled  to  payment,  when  his  con- 
tract is  filed,  and  notice  given  to  the  proper  Auditor,  after  a  balance 
is  certified  therefor  in  favor  of  the  original  contractor,  but  before  war- 
rant issues,  or  actual  payment. 

Thus  far,  general  principles  of  law  of  more  or  less  importance  as  affect- 
ing the  public  service,  have  been  stated.  There  are  some  questions 
arising  which  are  only  applicable  to  this  case. 

The  subcontract  is  dated  September  15, 1882,  and  professes  to  require 
the  subcontractor  to  perform  service  from  July  1, 1882,  about  two  and 
one-half  months  before  the  subcontract  was  apparently  made.  The  stat- 
ute in  effect  requires  a  written  subcontract,  because  there  can  be  no 
"copy'' of  a  verbal  contract,  a«  the  statute  requires,  filed  *'in  the  office 
of  the  Second  Assistant  Postmaster-General."  If,  therefore,  the  orig- 
inal contractor  performed  the  service  from  July  1,  to  September  15, 
1882,  he  alone  is  entitled  to  compensation  therefor.  The  subcontract 
in  terms  may  be  regarded  as  an  effort  to  assign  to  the  subcontractor 
the  right  to  the  compensation  for  that  period.  But  such  assignment  is 
prohibited  alike,  by  statnte,  and  on  common-law  principles.  (Claims- 
Assignment  Case,  3  Lawrence,  Compt.  Dec,  13;  Contract- Assignment 
Case,  2  Id.,  2d  ed.,  472.)  If,  during  the  same  period,  the  subcontractor 
performed  the  service,  either  without  contract,  or  under  a  verbal  con- 
tract, he  can  have  no  claim  against  the  United  States  for  compensa- 
tion. The  statute  requiring  the  subcontract  to  be  in  writing  is  more 
than  a  statute  of  frauds ;  it  is  one  essential  to  protect  the  interests  of 
the  Government;  and  performance  of  the  conditions  of  a  verbal  sub- 
contract does  not  make  it  valid  against  the  United  States.  It  would 
be  impossible  for  accounting  officers  to  ascertain,  or  enforce,  or  preserve 
the  evidence  of,  verbal  contracts,  and  they  are  not  required  to  do  so. 
The  statute  is  mandatory — not  directory.  (Exigency  Case,  3  Lawrence, 
Compt.  Dec,  100.)  If,  after  the  execution  of  the  subcontract,  the  sub- 
contractor did  not  perform  the  service,  but,  in  fact,  it  was  performed  by 
the  original  contractor,  the  subcontractor  can  have  no  claim  against  the 
United  States.  Performance  of  the  subcontract  is  a  condition  precedent 
to  the  right  to  compensation.  And  this  is  a  question  of  fact  to  be  de- 
termined by  the  proper  accounting  officers. 

A  subcontract  cannot  be  antedated  so  as  to  give  it  effect  as  against 
the  United  States  anterior  to  the  time  it  was  actually  made.  This  would 
be  an  illegal  attempt  to  assign  the  original  contract,  or  the  claim  for 
compensation  under  it.  But,  if  parties  to  a  subcontract  antedate  it,  or 
in  terms  make  it  operative  from  a  period  anterior  to  its  date,  they  are 
estopped  from  objecting  to  the  validity  of  such  contracts.  (Claims-As- 
signment Case,  3  Lawrence,  Compt.  Dec,  28.)  See  United  States  r. 
Farden,  99  U.  S.,  10;  s.  C,  13  Ct.  CI.,  347.  Hence,  although  the  Gov- 
ernment may  interpose  objection  in  such  case,  when  necessary  to  secure 
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any  advantage  therefrom,  yet  it  is  not  bound  to  do  so.  When  the  Gov- 
ernment has  no  claim  against  an  original  contractor,  no  loss  can  accrue 
if  accounting  officers  give  effect  to  such  contracts.  Good  faith  is  essen- 
tial to  the  validity  of  a  subcontract.  If  a  subcontract  be  made,  giving 
in  terms  to  the  subcontractor  the  right  to  the  whole  compensation  pro- 
vided for  in  the  original  contract,  yet,  in  fact,  with  an  agreement  or  under- 
statiding  aliunde  that  the  original  contractor  shall  receive  a  portion  of 
the  compensation,  this  will  be  so  far  an  attempted  fraud  at  least,  against 
the  United  States,  as  to  subject  it  to  the  operation  of  the  act  of  May 
4, 1882,  and  authorize  the  accounting  officers  to  retain  the  whole  con- 
tract price  of  service  to  satisfy  damages  arising  by  defaults  of  the  orig- 
inal contractor  under  other  contracts. 

Pending  the  consideration  of  this  appeal,  there  were  filed  with  the 
First  Comptroller  papers  dated  January  19,  1883,  to  wit  iv  affidavit  of 
A.  E.  Boone,  that  the  subcontract  was  "executed  by  him  at  the  time 
and  date  it  purports  on  its  face  to  have  been  executed;"  certificate  of 
the  Second  Assistant  Postmaster  General,  "that  mail  service  was  per- 
formed on  route  No.  30107  according  to  contract  during  the  quarter 
ended  September  30, 1882;"  and  affidavit  of  Chase  Andrews,  that  "he 
bag  [considered]  and  does  consider  himself  responsible  for  the  mail  ser- 
vice performed  on  route  No.  30107  from  July  1,  1882,  to  the  end  of  the 
contract  term  •  •  ♦j  and  that  he  has  caused  the  service  on  said 
route  to  be  performed  since  July  1, 1882,  and  •  »  •  has  paid  his 
carrier  for  said  service."  This  evidence  with  some  other  relating  to  the 
circular  regulations  of  October  15,  1880,  was  not  before  the  Auditor 
when  he  declined  to  certify  a  balance  in  favor  of  the  claimant.  It  is 
proper  that  he  should  have  an  opportunity  to  consider  all  this  and  other 
evidence,  if  any  be  presented.  The  action  of  the  Auditor,  in  refusing 
to  certify  a  balance  due  the  claimant  for  service  prior  to  the  date  of  the 
subcontract,  September  15,  1882,  is  affirmed.  The  right  of  the  claim- 
ant to  compensation  for  service  since  Sei^tember  15,  1882,  depends  on 
the  questions  of  fact  (which  are  not  distinctly  shown),  when  he  exe- 
cuted the  subcontract,  and  of  his  performance  of  service  under  it,  and 
on  any  other  evidence  affecting  its  validity. 

In  order  that  the  Auditor  may  re-examine  the  subject,  upon  the  prin- 
ciples of  law  stated,  and  with  the  additional  evidence  mentioned,  his  ac- 
tion thus  far  as  to  all  matters  relating  to  compensation  since  September 
15, 1882,  is  reversed.  The  original  contractor  and  subcontractor  will 
be  notified  of  the  action  of  this  Office,  so  that  they  may  be  again  heard 
by  the  Auditor  on  all  questions  remaining  to  be  disposed  of. 

Treasury  Department, 

First  Comptroller's  Offi<ie^  January  19,  1883. 
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CONSTRUCTION  OF  SECTION  3477  OF  THE  REVISED  STATUTES,  IN  RE- 
GARD TO  ASSIGNMENTS  OF  CLAIMS  AGAINST  THE  UNITED  STATES, 
AND  IN  REGARD  TO  POWERS  OF  ATTORNEY,  ORDERS,  AND  OTHER 
AUTHORITIES  FOR  RECEIVING  PAYMENT  OF  SUCH  CLAIMS.— CLAIMS- 
ASSIGNMENT  CASE.* 


1.  Section  3477  of  the  Revised  Statutes  is  applicable  to  accounts  for  definite  sums  of 

money  due  upon  contract  or  by  operation  of  la^. 

2.  This  section  is  equally  peremptory  in    r^aquiriufif  that  the    power  of  attorney 

therein  mentioned  must  be  executed  **  after  the  allowance  of  the  claim";  and  it 
seems  reasonable  to  conclude  from  the  whole  act  that  the  allowance  of  the  claim 
and  the  ascertaioment  of  the  amount  due  is  the  esseutial  demand,  and  that  the 
recital  of  the  warrant  is  required,  by  way  of  proof  that  the  claim  has  been  allowed 
by  the  accounting  officers. 
Besides  this,  the  statute  makes  a  valid  power  impossible  in  a  case  when  no  war- 
rant is  to  be  drawn. 

3.  The  reference  in  United  States  r.  Gillis  (5  Octo  407)  to  certain  claims  which  are 

excepted  from  the  operation  of  the  statute  because  liquidated  by  being  audited, 
Hho^s  a  clear  recognition  of  the  principle  that  the  express  exception,  in  the 
statute,  of  claims  that  were  thus  liquidated,  negatives  any  inference  that  other 
than  audited  claims  can  be  within  that  exception  because  of  the  degree  of  cer- 
t^binty  that  may  char.iRterize  them;  and  in  Spofford  t».  Kirk  (7  Otto  484)  the 
court  evidently  desired  it  to  be  understood  that  the  nature  of  an  unaudited  claim, 
and  the  question  whether  it  was  disputed  or  undisputed,  certain  or  uncertain 
In  amount,  were  in  no  way  material,  aud  that  the  statnt<o  was  equally  operative 
agaiust  the  aseigunient  of  an  unauditt'd  debt,  no  matter  how  fixed  in  amount  as 
against  th'3  assignment  of  any  claim,  "however  arising,  or  whatever  its  nature." 

4.  This  ruliug  is  not  new.    The  sufficiency  of  such  power  of  attorney  waa  questioned 

(in  view  of  the  opinion  of  the  court  iu  United  States  r.  Gillis)  by  the  Second 
Auditor,  in  a  letter  addressed  by  him  to  the  Second  Comptroller,  July  11,  1878, 
and  as  early  as  November,  l^H,  the  rule  that  suoh  powers  were  not  sufficient 
authority  for  receiving  money  due  for  supplies  under  contract,  or  on  other  ac- 
counts, was  enforced  by  the  Second  Auditor  with  the  .approval  of  the  Second 
Comptroller;  and  after  the  rule  had  been  enforced  a  few  weeks  all  indications 
of  seriouH  inconvenience  disappeared. 

5.  Cases  in  which  the  attorney  makes  no  claim  as  an  aasignee  cannot  be  di8tin;;riii8hed 

by  an  examination  of  the  instrument  containing  the  power  from  those  cases  in 
ivhich  the  attorney  claims  iu  his  own  right  a  part  or  the  whole  of  the  balance; 
»ur  does  the  statute  make  the  sufficiency  of  the  power  of  attorney  as  an  authority 
for  receiving  money  depeu-l  upon  that  question. 

6.  A  naked  power  is  as  clearly  within  the  words  of  the  statute  as  one  that  attempts 

to  convey  an  interest. 

7.  By  General  Orders  No.  116  of  the  General  of  the  Army,  made  September  *^5.  1882,  by 

direction  of  the  Secretary  of  War,  paragraph  1664  of  the  Army  Regulations  is 
ameudetl  to  read:  **  1664.  An  assignment  or  a  power  of  attorney  executed  before 
the  account  or  voucher  to  which  it  pertains  has  been  auditetl  by  the  accounting 
officers  of  the  Treasury  is  not  sufficient  to  authorize  payment  to  an  assignee 
or  attorney.  Disbursing  officeni  will  therefore  make  payments  only  to,  and  take 
receipt  of,  the  party  or  parties  to  whom  the  money  is  due  from  the  United  States. 


'  NoTK  BY  First  Comptroller.— The  qnevtions  so  ably  discussed  in  the  foregoing 
tt  were  also  considered  in  *•  Claims  Assignment  case,**  3  Lawrence,  Compt.  Dec.  13. 
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When  an  account  is  presented  by  an  individnal  who  is  not  known  to  the  disbars- 
ing  officer,  the  latter  will  require  such  evidence  of  identity  as  will  secure  the 
Govemiuent,  as  well  as  himself  against  loss/^ 

TbEASXTRY  DEPARTarENT, 

Second  Comptroller's  Office, 

Washi7igto7i^  D.  (7.,  May  22,  1882, 

Sib  :  Referring  to  your  inquiry  in  regard  to  tbe  right  to  make  pay- 
ment to  attorneys  in  cases  where  a  general  power  of  attorney  is  exe- 
cuted by  the  claimant  before  the  allowance  of  the  claim,  I  respectfully 
present  the  following  considerations : 

Shortly  after  the  passage  of  tlie  act  of  February  26, 1853  (10  Stat., 
170),  the  position  was  taken  that  the  act  was  not  applicable  to  accounts 
for  definite  sums  of  money  due  upon  contract  or  by  operation  of  law;* 
but  since  the  decisions  of  the  United  States  Supreme  Court  in  United 
States  vs.  Gillis  and  in  Spoftord  vs.  Kirk,  I  think  it  is  not  attempted  to 
maintain  that  position.  It  has  recently  been  proposed  that  there  are 
claims  that  are  not  required  to  be  adjusted  by  the  accounting  officers 
which  may  be  paid  to  one  holding  a  general  power  of  attorney,  and  it 
is  argued  that  a  quartermaster  or  paymaster  may  pay  to  attorneys,  ia 
cases  when  such  course  could  not  be  taken  if  the  same  account  should 
be  allowed  by  the  accounting  officers. 

The  argument  in  support  of  this  position  rests  solely  on  a  supposi- 
tion or  assumption  that  claims  or  debts  paid  by  a  disbursing  officer  are 
not  claims  or  debts  that  are  required  to  be  audited  by  the  accounting 
officers,  a  supposition  that  is  without  foundation,  because  every  claim 
that  can  be  paid  by  a  quartermaster  mnst  be  audited  by  the  account- 
ing officers,  either  before  or  after  payment  is  made.  If  the  payment  is 
illegally  made,  or  made  to  a  wrong  party  or  upon  insufficient  authority, 
it  becomes  chargeable  by  the  accounting  officers,  both  to  the  quarter- 


*  Note  by  the  First  Comptroller.  —In  Billings  v.  O'Brien  (45  Howanl,  N.  Y,, 
Practice  Reports,  392),  decided  in  1873,  it  was  held  that  "  the  purchase  by  payiuent 
in  advance,  of  the  future  earnings  of  the  salaries  of  the  officers  or  einploy6»  of  the 
United  States  Government  is  void  as  against  public  policy ,''  and  that  **  it  is  also  in 
direct  violation  of  the  act  of  Congress  of  February  26,  1853."  (Rev.  Stat.,  3477.)  It 
wonld  not  seem  probable  tlfat  this  statute  was  intended  to  destroy  a  wise  rule  of  pub- 
lic policy.     It  contains  no  language  indicating  such  a  purpose. 

If  salaries  could  be  assigned,  the  effect  in  practice  would  be  ruinous.  Tbej  would 
often  be  purchased  at  heavy  discounts,  and  the  whole  land  would  swarm  with  men 
speculating  on  the  necessities  of  officers. 

In  Trist  v.  Child  (21  Wallace,  441 ),  it  appeared  that  there  was  an  assignment  of  a 
definite  part  of  a  claim  against  the  United  States,  the  amonnt  of  which  claim  was 
fixed  absolutely  by  an  act  of  Congress.  Yet  the  court,  referring  to  that  claim  and 
the  act  of  February  26, 1853  (Rev.  Stat.,  3477),  declared  that  it  was  "  fatally  adverse 
to  the  claim  of  a  lien  "created  by  such  assignment.  It  thus  seems  that  nnder  the 
statute  an  assignment  is  void  even  though  the  amount  of  the  claim  is  absolutely  fixed, 
definite,  and  not  controverted.  The  principles  decided  in  the  text  may  now  be  re- 
garded as  the  law  recognized  by  the  Comptrollers.  The  opinion  of  the  Solicitor-Gen- 
eral of  Jane  29,  1888,  discusses  the  same  subject  with  great  ability. 


Digitized  by  VjOOQIC 


-38  First  Comptroller's  Office,  Treasury  Department. 

master  aDd  tlie  party  wrouglj  paid,  and  if  the  amount  can  be  and  is 
recovered  from  the  party  wrongly  paid,  the  quartermaster  will  then  be 
relieved  from  the  charge. 

The  argument  in  support  of  this  position  ignores  the  fact  that  claims 
paid  by  a  disbursing  officer  must  be  passed  upon  by  the  accounting 
officers;  that  the  action  of  the  disbursing  officer  is  not  final  and  does 
not  partake  of  the  nature  of  a  decision,  and  that  it  is  merely  a  payment 
made  at  the  risk  of  the  disbursing  officer,  who  pays  with  a  knowledge 
that  his  act  must  be  approved  or  disapproved  by  the  accounting  officers. 

Stress  is  laid  on  the  words  of  section  3477,  Revised  Statutes,  '*  after 
the  issuing  of  a  warrant,"  and  on  the  injunction  of  the  statute  that  the 
power  of  attorney  **  must  recite  the  warrant,"  as  if  such  specific  mention 
of  the  warrant  affords  ground  for  concluding  that  the  statute  is  not 
applicable  to  any  case  where  a  subsequent  formal  warrant  on  the 
Treasury  proper  is  not  required. 

But  issuing  the  >yarrant  is  not  the  only  prerequisite.  The  statute  is 
equally  peremptory  in  requiring  that  the  power  must  be  executed  "  after 
the  allowance  of  the  claim";  and  it  seems  reasonable  to  conclude  from 
the  whole  act  that  the  allowance  of  the  claim  and  the  ascertainment  of 
the  amount  due  is  the  essential  demand,  and  that  the  recital  of  the 
warrant  is  reciuired,  by  way  of  proof  that  the  claim  has  been  allowed 
by  the  accounting  officers. 

Besides  this,  the  statute  makes  a  valid  power  impossible  in  a  case 
when  no  warrant  is  to  be  drawn.  The  requirement  of  the  statute,  that 
assignments  and  powers  of  attorney  shall  be  void  unless  executed  "after 
the  allowance  of  such  claim,"  is  a  strong  indication  that  disbursing 
officers  are  not  to  pay  upon  powers  of  attorney.  The  Treasury  needs 
protection  against  frauds  as  much  when  the  claim  is  presented  to  a 
disbursing  officer  as  when  it  is  presented  to  the  accounting  officers. 

Many  arguments  are  on  file  in  this  office  attempting  to  prove  that 
the  statute  does  not  include  a  claim  which  is  certain  in  amount,  but  I 
am  not  aware  that  the  position  was  ever  before  taken  that  a  power  of 
attorney  may  be  good  when  the  claim  is  presented  to  a  disbursing 
officer  which  would  be  void  if  the  claim  was  being  audited  by  the  ac- 
counting officers. 

There  is  a  disposition  to  treat  rulings  recently  made  on  this  i)oint 
as  a  new  departure  from  settled  practice,  and  there  is  a  tendency  to 
treat  the  question  in  cases  where  the  attorney  claims  no  interest  adverse 
to  his  client  Jis  one  of  minor  importance.  But  the  ruling  is  not  new, 
and  cases  in  which  the  attorney  makes  no  claim  as  an  assignee  cannot 
be  distinguished  by  an  examination  of  the  instrument  containing  the 
power  from  those  cases  in  which  the  attorney  claims  in  his  own  right 
a  part  or  the  whole  of  the  balance;  nor  does  the  statute  make  the 
sufficiency  of  the  power  of  attorney  as  an  authority  for  receiving  money 
<iepend  upon  that  question.  The  papers  filed  in  cases  in  which  tho 
attorney  claims  to  have  acquired  an  interest  may  be  precisely  similar 
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to  tlie  papers  presented  by  a  disinterested  attorney,  and  in  one  of  the 
cases  of  the  former  class  the  attorney  may  rely  on  an  implied  agree- 
ment for  a  reasonable  percentage  as  his  fee;  in  another,  on  an  express 
agreement  in  writing  (not  filed  or  presented)  for  such  reasonable  fee; 
in  a  third,  on  a  written  agreement  for  a  specified  percentage  as  his  fee ; 
and  in  a  fourth  case  a  written  instrument  not  presented  may  be  relied 
on  and  intended  as  a  transfer  of  the  whole  claim  to  the  attorney  for 
value.    (Trist  v.  Child,  21  Wall.,  441.) 

The  case  presented  by  a  disinterested  attorney  is  no  Icvss  withi^i  the 
restriction  of  the  statute  than  those  above  referred  to,  and  if  payment 
can  be  made  on  the  naked  power  in  such  a  case,  it  would  seem  that  the 
whole  object  of  the  statute  can  be  thwarted  by  suppressing  so  much  of 
the  writings  as  relates  to  an  assignment. 

In  a  case  where  the  attorney  claims  to  be  owner  of  the  debt  or  of  a 
percentage  thereon,  adverse  to  his  client,  I  do  not  think  any  one  at  all 
convers^vpt  with  the  subject  would  attempt  to  argue  in  favor  of  his 
right  to  receive  the  money  by  virtue  of  his  alleged  power  of  attorney; 
yet  a  naked  power  is  as  clearly  within  the  words  of  the  statute  as  one 
that  attempts  to  convey  an  interest.  I  think  also  that  the  danger  of 
inconvenience  resulting  from  an  adherence  to  the  construction  given  to 
the  statute  by  the  Supreme  Court  is  not  as  great  as  seems  to  be  appre- 
betided.  The  sufficiency  of  such  power  of  attorney  was  questioned  (in 
view  of  the  opinion  of  the  court  in  United  States  vs.  Gillis)  by  the  Sec- 
ond Auditor,  in  a  letter  addressed  by  him  to  this  office,  July  11,  1878, 
and  as  early  as  November,  1878,  the  rule  that  such  powers  were  not 
sufficient  authority  for  receiving  money  due  for  supplies  under  contract 
or  on  other  accounts  was  enforced  by  the  Second  Auditor  with  the 
approval  of  this  office;  and  after  the  rule  had  been  enforced  a  few  weeks 
all  indications  of  serious  inconvenience  disappeared. 

The  following  notes  of  rulings  of  this  office,  made  in  relation  to  ac- 
counts settled  by  the  Third  Auditor,  will  also  show  that  the  question 
is  not  new : 

After  the  decision  of  the  Supreme  Court  in  United  States  vs.  Gillis, 
and  before  being  advised  of  the  ruling  in  Spofford  vs.  Kirk,  this  office, 
having  under  consideration  a  power  of  attorney  executed  by  Chauucey 
D.  Spaids,  contractor  for  dredging  in  Occoquan  River,  Virginia,  appoint- 
ing E.  C  IngersoU  (one  of  his  bondsmen)  his  attorney,  to  receive  such 
funds  as  may  become  due  for  work  done,  held  that,  in  view  of  the  un- 
certain condition  of  the  adjudications  and  rulings  on  the  question 
whether  a  power  of  attorney  to  collect  an  unaudited  debt  against  the 
United  States  is  valid,  the  Comptroller  could  not  be  justified  in  recom- 
mending that  payment  be  made  through  the  agent  when  it  might  be 
made  directly  to  the  principal;"  that  (in  view  of  the  indications  con- 
tained in  the  correspondence  submitted  that  the  power  was  intended 
to  convey  an  interest)  "  the  restrictions  of  section  3737  of  the  Revised 
Statutes  are  such  as  to  prevent  the  attorney  from  acquiring  any  rights 
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by  virtue  of  the  power  adverse  to  those  of  the  original  contractor." 
(Vol.  40,  pp.  613,  615.) 

November  22,  1878. — In  regard  to  a  power  of  attorney  from  the  sure- 
ties of  Brainard  &  Rice,  contractors  for  dredging  in  Hampton  River,  Vir- 
ginia, and  in  the  harbors  of  Washington  and  Georgetown,  said  contract- 
ors having  failed  to  perform  the  work  under  their  contract,  it  was  held 
<Hhat  a  contract  cannot  be  annulled  as  to  the  principal  and  remain  in 
force  as  an  executory  contract  as  to  the  sureties,  and  that  the  power  sub- 
mitted does  not  warrant  payment  to  the  attorney."  (Vol.  40,  pp.  641-643.) 

July  15,  1879. — In  the  matter  of  a  proposed  arrangement  between 
Hubbard  &  King,  creditors,  and  Larkin  &  Patrick,  contractors,  it  was 
held  that,  since  the  decision  in  the  cases  of  United  States  vs.  Gillis  and 
SpoflFord  vs.  Kirk,  the  accounting  officers  have  not  felt  authorized  to 
allow  payments  to  be  made  to  an  agent  where  they  might  be  made  direct 
to  the  principal,  although  the  practice  had  formerly  been  otherwise  in 
certain  cases."    (Vol.  41,  p.  567-569.) 

November  11, 1880.— Power  of  attorney  from  W.  B.  Hugus,  contractor, 
to  deliver  fresh  beef,  hay,  and  wood  at  White  River,  Colorado,  to  Joseph 
B.  Adams,  "  to  take  charge  of,  manage,  fulfil,  carry  out,  do,  and  perform 
and  complete  all  contracts,  agreements,  and  undertakings  I  have  made 
or  entered  into  with  the  United  States.^'  It  was  held  that  the  proposed 
transaction  was  intended  as  a  sale  and  transfer  of  the  contract,  and  that 
as  such  it  is  expressly  prohibited  by  law,  and  would,  if  completed,  annul 
the  existing  contract;  that  the  United  States,  by  assenting  to  it,  would 
release  the  sureties  on  the  contractor's  bond;  that  the  United  States 
officers  may  not  recognize  Adams  as  the  contractor,  and  that  said  offi- 
cers must  look  to  Hugus,  settle  with  Hugus,  and  pay  to  Hugus.  (Vol. 
43,  pp.  328-330.) 

March  7,  1881. — Power  of  attorney  from  Pardessus  &  Anthony,  con- 
tractors, to  F.  B.  CoVton,  "  to  collect  all  money  that  may  hereafter  be- 
come due  to  them  under  their  contract  for  dredging  in  Norfolk  Harbor/' 
It  was  held  that  the  purpose  of  the  power  appears  to  be  to  transfer  to 
Golton  an  interest  in  the  contract ;  that  any  attempt  to  make  such  trans- 
fer is  in  conflict  with  section  3737,  Revised  Statutes ;  that  all  payments 
should  be  made  as  money  due  to  the  original  contractor.  (Vol  43,  pp. 
615,  616.) 

May  5,  1881. — Power  of  attorney  from  John  J.  Shipman,  contractor, 
to  Joncithan  Magarity,  between  whom  a  controversy  has  arisen,  each 
claiming  the  moneys  due  under  the  contract  in  his  own  right.  Held 
that  the  power  of  attorney  in  question  cannot  operate  as  an  assignment, 
or  give  to  Magarity  any  interest  in  the  contract  or  in  the  pay  due  or 
to  become  due  thereunder;  that  the  contractor  could  revoke  the  power 
at  any  time,  and  that  he  is  the  only  party  to  whom  the  Government 
may  make  payments;  that  so  long  as  the  contractor  fulfils  the  contract 
he  is  authorized  to  receive  whatever  money  may  become  due  under  it. 
(Vol.  44,  p.  67.) 
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The  act  of  February  26, 1853,  section  3477,  Revised  Statutes,  has  been 
considered  by  the  Supreme  Court  of  the  United  States  in  the  following' 

octavo  • 

In  the  United  States  vs.  Oillis  (5  Otto,  407)  the  plaintifif,  claiming  as 
assignee  of  Ryan,  sued  in  the  Court  of  Claims  for  moneys  on  deposit 
in  the  United  States  Treasury,  as  proceeds  of  cotton  captured  by  the 
military  forces  of  the  United  States,  Ryan  having  assented  to  the  at- 
tempted assignment  and  to  the  commencement  of  the  action. 

It  was  held  that  the  act  of  February  26,  1853,  "excepted  from  its 
sweeping  provisions  certain  claims  which  were  liquidated  [that  is, 
audited]  and  for  which  warrants  were  drawn";  that  the  act  "  covers 
all  claims  against  the  United  States  in  every  tribunal  in  which  they 
may  be  asserted";  that  the  assignment  was  void. 

In  Erwin  vs.  United  States  (7  Otto,  392)  the  claim  was  also  for  the 
proceeds  of  captured  cotton.  It  was  held  that  the  claim  passed  to  the 
assignee  in  bankruptcy. 

In  Spoflford  vs.  Kirk  (7  Otto,  434)  which  was  an  appeal  from  a  judg- 
ment of  the  supreme  court  of  the  District  of  Columbia,  the  plaintiff 
sued,  claiming  to  be  assignee  of  a  part  of  the  proceeds  of  a  claim  for 
supplies  furnished  the  Army,  and  for  damages  sustained  by  reason  of 
military  occupation  of  his,  the  assignor's  property. 

The  court  said  of  this  statute,  the  act  '*  declares  that  all  transfers 
and  assignments  thereafter  made  of  any  claim  uiK)n  the  United  States" 
shall  be  absolutely  null  and  void.  <'It  would  seem  impossible  to  use 
langaage  more  comprehensive  than  this.  It  embraces  alike  legal  and 
equitable  assignments.  It  includes  powers  of  attorney,  orders  or  other 
authority  for  receiving  payment  of  any  such  claims,  or  any  part  or 
share  thereof.  It  strikes  at  every  derivative  interest  in  whatever  form 
acquired,  and  incapacitates  every  claimant  upon  the  Government  from 
creating  an  interest  in  the  claim  in  any  other  than  himself";  and  refer- 
ring to  the  case  of  the  United  States  vs.  Gillis,  the  court  said :  "  We 
then  concluded  that  it  embraced  every  claim  against  the  United  States, 
however  arising^  of  whatever  nature,  and  wherever  and  whenever  pre- 
sented." And,  apparently,  to  emphasize  its  disapproval  of  the  idea 
that  there  might  be  unaudited  accounts  or  debts  against  the  United 
States  that  were  not  claims,  because  they  were  liquidated,  or  because 
they  were  definite  and  certain  in  amount,  the  court  used  the  word 
"  debt"  interchangeably  with  the  word  "claim."  In  addition  to  saying^ 
"  every  claim,  however  arising,"  it  said,  "  it  is  hard  to  see  how  the  trans- 
fer of  a  debt  can  be  of  no  force  as  between  the  tran^^ferrer  and  the 
debtor,  and  yet  effective  as  between  the  creditor  and  his  assignee."* 

In  McKiiight  vs.  United  States  (8  Otto,  179),  the  sum  of  $30,675.68, 

*  It  mnet  be  apparent  that  this  emphatic  language  was  intended  to  change  the  con- 
stmction  which  had  been  pat  upon  the  statute  by  ComptroUer  Whittlesey,  in  his  cir- 
cular of  May  2,  1853  (1  Lawrence,  Coinpt.  Dec,  2d  ed.,  294,  paragraph  12.) 
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4ae  from  the  United  States  to  Simeon  Hart  for  flour  delivered  by  him 
at  an  agreed  price  in  pursuance  of  a  contract,  which  indebtedness  he 
had  assigned,  or  attempted  to  assign,  to  McKnight  &  Richardson, 
was  afterwards  (January  6, 1873)  audited  by  the  accounting  officers  in 
favor  of  McKnight  &  Richardson  as  assignees  of  said  Hart,  but  Hart 
being  charged  as  indebted  to  the  United  States  on  another  account, 
the  Secretary  of  the  Treasury  ordered .  that  $9,000  of  the  amount  be 
deposited  in  the  Treasury,  virtually  to  await  the  settlement  of  Hart's 
account. 

McKnight,  claiming  to  have  succeeded  to  the  rights  of  McKnight  & 
Bichardson,  brought  his  action  in  the  Conrt  of  Claims  for  the  $9,000. 
The  United  States  claimed,  by  way  of  counter-claim  in  the  action,  the 
$21,675.68  that  had  been  paid  to  McKnight  &  Richardson.  The  conrt 
denied  the  counter-claim,  not  because  of  the  sufficiency  of  the  assign- 
ment to  McKnight  &  Richardson,  but  because  the  transaction  was  com- 
pleted and  no  injustice  appeared  to  have  been  done  by  the  payment  of 
the  $21,675.68. 

The  court  said:  ''It  is  true  the  assignment  was  contrary  to  law,  and 
therefore  a  nullity;  but  there  was  nothing  contrary  to  good  morals  or 
conscience  in  the  payment  or  receipt  of  money."  *  #  #  "The  as- 
signment, as  we  have  already  said,  was  wholly  void  (Spofford  vs.  Kirk, 
97  U.  S.,  484);  it  conferred  no  right  that  the  United  States  was  bound 
to  regard.  The  payment  of  a  part  was  not  a  waiver  of  this  objection 
as  to  the  residue."  The  court  denied  the  plaintiff's  claim  for  the  $9,000 
on  the  ground  that  the  assignment  was  void  under  the  act  of  1853. 

In  Goodman  v.  Niblack  (12  Otto,  556),  Albert  G.  Sloo  was  a  con- 
tractor for  transportation  of  the  United  States  mails,  and  he  ha^l,  prior 
to  the  passage  of  the  act  of  1853,  entered  into  an  agreement  with  Rob- 
ert and  others  by  which  they  contracted  to  construct  ships  and  do  the 
transportation  in  accordance  with  the  contract,  and  Sloo  was  to  receive 
one  half  of  the  not  profits  of  the  venture,  and  they  the  other  half.  Sloo, 
Laving  subsequently  become  insolvent,  in  1860  executed  a  general  as- 
signment of  his  property  to  Cheever  &  Wiles,  and  the  question  was 
whether  this  last  assignment  was  void  under  the  statute  of  1853.  The 
oonrt  said :  "  His  assignment  to  Cheever  &  Wiles  in  1860  conveyed  only 
his  interest  in  the  profits  of  the  contract  which  the  parties  in  the  first 
assignment  were  performing  or  had  performed  for  the  Governiueut." 
The  first  assignment  was  made  before  the  passage  of  the  act  of  1853; 
it  was  recognized  as  valid  by  the  private  act  of  Congress  of  dat^  July 
14,  1870,  so  that  Roberts  and  others  had  become  the  parties  having  the 
•contract  with  the  United  States.  The  court  substantially  held  that  the 
assignment  to  Cheever  &  Wiles  was  an  assignment  of  a  claim  against 
Roberts  and  others,  and  therefore  not  of  a  claim  against  the  United 
States;  that  before  the  passage  of  the  act  of  1853  Sloo  had  transferred 
all  his  right  to  execute  the  contract  or  otherwise  deal  directly  with  the 
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United  States  and  the  Government  bad  recognized  the  assignment,  so 
that  Roberts  and  his  partners  had  become  the  parties  to  the  contract 
with  the  United  States,  and  that  Sloo  no  longer  had  a  lesral  right  or 
<'laim  against  the  Government.  Upon  this  ground  the  court  heUl  that 
au  assignment  of  his  right  to  a  share  of  the  net  profits  was  not  within 
the  prohibitions  of  the  act  of  1853,  and  also  expressed  the  opinion  that 
a  general  assignment  for  the  benefit  of  creditors  did  not  necessarily 
oorne  "  within  the  evil  that  Congress  sought  to  suppress." 

The  reference  in  United  States  v.  Gillis  to  certain  claims  which  are 
<?xcepted  from  the  operation  of  the  statute  because  liquidated  by  being 
au<Uted,  shows  a  clear  recognition  of  the  principle  that  the  express  ex- 
ception, in  the  statute,  of  claims  that  were  thus  liquidated  negatives 
any  inference  that  other  than  audited  claims  can  be  within  that  excep- 
tion because  of  the  degree  of  certainty  that  may  characterize  them; 
and  in  SpofFord  vs.  Kirk  the  court  evidently  desired  it  to  be  understood 
that  the  nature  of  an  unaudited  claim,  and  the  questions  whether  it  was 
disputed  or  undisputed,  certain  or  uncertain  in  amount,  were  in  no  way 
material,  and  that  the  statute  was  equally  operative  against  the  assign- 
ment of  an  unaudited  debt,  no  matter  how  fixed  in  amount  as  against 
rhe  assignment  of  any  claim,  *' however  arising,  or  whatever  its  nature." 

But  we  are  not  left  to  inference,  nor  to  cases  in  which  the  subject  of 
liquidation  wjis  not  in  point.  In  McKnight  vs.  United  States,  the  debt 
attempted  to  be  assigned  was  the  contract  price  of  a  definite  quantity 
of  flour  delivered  at  definite  contract  rates,  and  the  claim  was  undis- 
puted in  all  particulars  except  as  to  the  validity  of  the  assignment;  the 
amount  claimed  was  as  certain  and  as  distinctly  liquidated  in  character 
as  anj*  demand  can  well  be,  unless  becauseof  a  judgment,  award,  or  an 
auditing,  and,  therefore,  the  case  is  a  direct  adjudication  that  neither 
certainty  as  to  the  Government's  obligation  to  pay  nor  as  to  the  amount 
of  the  debt  will  take  the  case  out  of  the  statute. 

From  these  rulings  the  conclusion  seems  irresistible  that  the  re- 
strictive words  of  the  statute  include  every  unaudited  debt  of  the 
^Tovernment  not  specially  provided  for  by  some  other  statute,  and 
the  decisions  of  the  Supreme  Court  seem  to  leave  no  fouiulation  for 
the  distinction  touching  payments  by  disbursing  oflicers,  nor  for  the 
theory  that  only  doubtful  or  disputed  claims  are  included  in  these 
lestrictions. 

If  we  attempt  to  argue  that  the  reason  or  spirit  of  the  rule  does  not 
apply  to  a  power  or  authority  not  coupled  with  an  interest,  we  are  met 
with  the  difficulty  that  it  is  impossible  to  determine  with  certainty 
from  the  papers  in  any  case  whether  the  object  and  purpose  of  an 
instrument  which  is  in  form  a  mere  naked  power  is  or  is  not  to  effectuate 
an  assignment  of  the  debt  or  of  some  interest  in  it. 

If  we  should  undertake  to  determine  in  special  cases  that  the  power 
was  not  designed  to  efifect  a  transfer,  it  would  be  impossible  to  ascer- 
tain the  point  with  certainty  and  the  inquiry  would  in  most  cases  lead 
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to  no  definite  or  certain  conclusion  as  to  whether  or  not  the  piir[>ose  oi 
the  power  was  to  give  effect  to  an  attempted  assignment. 
Very  respectfully, 

W.  W.  UPTON, 

Comptroller. 
Hon.  BoBEBT  T.  Lincoln, 

Secretary  of  War. 


The  following  order  of  the  War  Department  embraces  the  same 
subject: 

General  Orders,  )         Headquarters  of  the  Army, 

No.  116.  (  Adjutant-General's  Office, 

Wa^shingtonj  September  25,  1882. 
I. — By  direction  of  the  Secretary  of  War,  paragraphs  1663  and  16G4 
of  the  regulations  are  amended  to  read  as  follows : 

1663,  The  signature  to  the  receipt  and  the  name  of  the  person  or 
business  firm  as  entered  at  the  head  of  an  account  must  be  literally 
alike. 

1664.  An  assignment  or  a  power  of  attorney  executed  before  the 
account  or  voucher  to  which  it  pertains  has  been  audited  by  the  account- 
ing officers  of  the  Treasury  is  not  sufficient  to  authorize  payment  to  an 
assignee  or  attorney.  Disbursing  officers  will,  therefore,  make  pay- 
ments only  to,  and  take  the  recei])tof,  the  party  or  parties  to  whom  the 
money  is  due  from  the  United  States.  When  an  account  is  presented 
byiin  individual  who  is  not  known  to  the  disbursing  olttcer,  th©  latter 
will  require  such  evidence  of  identity  as  wilt"  secure  the  Government, 
as  well  as  himself,  against  loss. 

II. — The  following  order,  received  from  the  War  Department,  is  pub- 
lished for  the  information  of  the  Army: 

In  cases  where  suspensions  exist  because  of  payments  heretofore 
made  to  attorneys  or  assignees,  the  receipt  of  the  original  claimant 
should  be  obUiined  and  filed  with  the  vouchers;  and  if  such  receipt 
cannot  be  obtained,  other  competent  evidence  should  be  filed,  showing 
that  the  money  paid  actually  reached  the  party  to  whom  it  was  origi- 
nally payable. 

By  command  of  General  Sherman: 

CHAUNCEY  McKEEVER, 

Acting  Adjutant- OeneraL 
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IN  THE  MATTER  OF  THE  COMPENSATION  OF  UNITED  STATES  DISTRICT 
ATl^ORNEYS  FOR  SERVICES  IN  MAKING  "INQUIRY  AND  EXAMINATION" 
INTO  CASES  REPORTED  FOR  PROSECUTION  BY  COLLECTORS  OF  INTER- 
NAL REVENUE,  AND  FOR  SERVICES  IN  RELATION  TO  SUCH  CASES 
WHEN  THE  PARTIES  ARE  PROSECUTED.-CONNOLLY^S  CASE. 


1.  Au  allowance  may  be  made  under  section  838  of  the  Revised  Statutes  in  favor  of 
an  United  States  district  attorney,  for  ''inquiry  and  examination/'  to  determine 
T?betber  cases  reported  to  him  by  collectors  of  internal  revenue  for  violations  of 
the  internal-revenue  laws  shall  be  prosecuted  in  court,  in  those  cases  in  which 
the  attorney,  after  the  requisite  examination,  reports  the  facts  to  the  Commis- 
sioner of  Internal  Revenue,  although  no  proceedings  in  court  are  instituted. 

"iii.  So  a  similar  allowance  may  be  made  for  similar  services,  rendered  prior  to  the  com- 
mencement of  prosecutions,  in  those  cases  prosecuted  in  court. 

3.  No  allowance  can  be  made  in  such  cases  under  section  838  of  the  Revised  Statutes 

in  favor  of  a  district  attorney,  except  for  the  inquiry,  examination,  and  report 
required  by  it. 

4.  Hence,  no  allowance  can  be  made  under  said  section  838  of  the  Revised  Statutes 

for  services  in  procuring  the  attendance  of  witnesses  before  a  grand  jury,  nor 
for  Bervices  before  a  grand  jury,  nor  for  i«ervices  in  preparing  informations  or 
indictments,  or  cases  for  trial,  nor  for  services  ou  the  trial  of  informations  or  iu- 
dictmentB. 

July  29,  1882,  James  A.  Connolly,  United  States  attorney  for  the 
sonthern  district  of  Illinois,  presented  an  account  against  the  United 
JStat^s  for  $  1,550,  for  services  rendered  from  July  1, 18S1,  to  June  30, 1882 
in  one  hundred  and  forty-nine  cases  reported  to  him  by  collectors  of 
internal  revenue,  and  prosecuted  in  the  proper  court  for  violations  of 
the  internal-revenue  laws,  stating:  "There  were  probably  fifty  more 
cases  reported  to  me  by  the  collectors  during  the  year,  which,  upon  ex- 
amination, I  determined  not  to  prosecute,  •  •  ♦  but  in  all  the  cases 
n^ported  and  examined,  but  not  prosecuted,  •  *  •  I  have  made  no 
charge  and  received  no  compensation."  The  sum  charged  in  each 
case  tried  is  generally  ten  dollars,  in  a  few  fifteen,  in  one  twenty,  and 
in  one  thirty  dollars.  The  claimant  further  states  tliat  "in  nearly 
every  one  of  the  •  *  •  cases  in  this  account  I  have  received  no  other 
comi)ensation  than  the  statutory  docket  fee  which  is  taxed  as  i>art  of 
the  costs  and  paid  by  the  defendant".  In  some  of  the  cases  the  defend- 
ants pleaded  guilty  without  impaneling  a  jury.  The  account  is  duly 
certified  by  the  proper  judge.  September  6,  1882,  the  Acting  Com- 
missioner of  Internal  Revenue  transmitted  the  account  to  the  Secre- 
tary of  the  Treasury,  and  recommended  "that  the  accounts  be  ap- 
proved for  the  amounts  charged,  to  be  paid  from  the  appropriation  for 
^Salary  and  Expenses  of  Agents  and  Subordinate  Officers  of  Internal 
Eevenue'  for  the  year  1882." 

September  12,  1882,  this  account  wa«,  by  the  Acting  Secretary  of  the 
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Treasury,  *' approved  to  the  amount"  claimed  and  refeiTed  to  the  Fifth 
Auditor  '^lor  examination  and  settlemeut."  September  20,  1882,  the 
Fifth  Auditor  stated  an  account  in  favor  of  the  claimant,  and  it  was 
transmitted  to  the  First  Comptroller  for  his  action  tliereon. 


Opinion  by  William  Lawrence,  First  Comptroller : 

The  claimant  has  received  the  docket  fees  authorized  by  section  824 
of  the  Revised  Statutes,  and  claims,  under  section  83S,  additional  com- 
pensation for  his  services  in  each  case.  It  sufficiently  appears,  that 
some  portion  of  the  compensation  claimed  is  for  services  in  prosecuting 
cases  in  court,  but  it  does  not  appear  whether,  or  not,  any  part  of  the 
compensation  claimed  is  for  the ''inquiry  and  examination"  to  deter- 
mine the  propriety  of  prosecuting  the  cases.  The  question  arising  is^ 
whether,  under  section  838  of  the  Revised  Statutes,  compensation,  in 
addition  to  that  provided  by  section  824,  can  be  allowed  for  causing  pi-o- 
ceedings  to  be  commenced  and  prosecuted  in  court.  There  can  be  no 
doubt  that,  under  section  83S  of  the  Revised  Statutes,  an  allowance 
may  be  made  in  favor  of  an  United  States  district  attorney,  for  *'  in- 
quiry and  examination"  to  determine  whether  cases  reported  to  him  by 
collectors  of  internal  revenue  for  violations  of  the  internal-revenue  laws 
shall  be  prosecuted  in  court,  in  those  cases  in  which  the  attorney,  after 
the  requisite  examination,  reports  the  facts  to  the  Commissioner  of  In- 
ternal Revenue,  although  no  proceedings  in  court  are  instituted.  So 
an  allowance  may  be  made  for  similar  services,  rendered  prior  to  the 
commencement  of  prosecutions,  in  those  cases  prosecuted  in  court.  This 
has  been  sufficiently  discussed  in  Keasbey's  Case  (1  Lawrence,  Oompt. 
Dec,  2d.  ed.,  172).  But  no  allowance  can  be  made,  under  section  ^iS  of 
the  Revised  Statutes,  for  services  in  procuring  the  attendance  of  wit- 
nesses before  a  grand  jury,  nor  for  services  before  a  grand  jury,  nor  for 
services  in  preparing  informations,  or  indictments,  or  cases  for  trial,  nor 
for  services  on  the  trial  of  informations  or  indictments. 

Under  the  construction  given  by  former  First  Comptrollers  to  sections 
824  and  838  of  the  Revised  Statutes,  no  compensation  can  be  allowed 
to  district  attorneys  under  the  latter  section  for  instituting  or  con- 
ducting proceedings  in  court  in  the  class  of  cases  now  under  considera- 
tion. That  construction,  having  the  sanction  of  usage,  will  be  adhered 
to.  As  it  does  not  appear  whether  any  part  of  the  allowance  now  under 
consideration  was  made  for  the  inquiry,  examination,  and  report  re- 
quired by  section  838  of  the  Revised  Statutes,  the  claim  will  be  sus- 
pended in  order  that  this  may  be  ascertained. 
Treasury  Department, 

First  Comptroller's  Office^  January  25,  1883. 
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IN  THE  MATTER  OF  THE  RIGHT  QF  A  DELEGATE  ELECTED  TO  CONGRESS 
FROM  A  TERRITORY  AFTER  A  TERM  OF  CONGRESS  HAS  COMMENCED,  TO 
COMPENSATION,  WHEN  THERE  HAS  PREVIOUSLY  BEEN  NO  LAWFUL. 
ELECl'ION  AT  THE  REGULAR  PERIOD.— CAINE'S  CASE. 


1.  By  force  of  section  51  of  the  Revised  Statutes,  if  a  Delegate  in  Congress  fiom  » 

Territory  has  been  admitted  and  has  occupied  a  seat  in  the  House  of  Represent- 
atives, and  afterwards  resigns,  or  dies,  or  his  seat  is  vacated  by  resolution  of 
the  House,  his  successor  is  entitle<l  to  compensation  "  from  the  time  that  the 
compensation  of  his  predecessor  ceased." 

2.  Wheri  a  person  claiming  to  be  a  Delegate  in  Cougrees  from  a  Territory,  under  an 

election  held  at  the  regular  period,  is  not  a<lmitted  or  sworn  in  as  such  by  tbe 
House  of  Representatives,  and  the  House  by  resolution  declares  that  such  claim* 
ant  ''is  not  entitled  to  a  seat,''  the  legal  effect  is  that  he  is  to  be  regarded  a» 
never  having  been  legally  elected.  , 

3.  After  a  session  of  Congress  commences,  a  Representative  or  Delegate  therein, 

whether  elected  at  a  regular  or  special  election,  is  not  entitled  to  the  salary  pro- 
vided by  law,  without  taking  the  requisite  oath. 

4.  The  literal  reading  of  a  statute  always  yields  to  the  manifest  purpose  therein  ap- 

pearing of  the  law-making  power.  Hence,  section  31  and  section  38  (as  amended  > 
of  the  Revised  Statutes  apply  as  well  to  Representatives  and  Delegates  in  Con- 
gress elected  at  a  special  election  after  a  term  of  Congress  has  commenced,  as  to 
those  elected  at  the  regular  period  prior  to  such  term. 

5.  When  there  is  a  failure  to  elect  a  Representative  or  Delegate  in  Congress  at  tho 

regular  election  prior  to  a  term  of  Congress,  and  during  such  term  at  a  special 
election  a  Representative  or  Delegate  is  elected,  he  is  not  entitled  to  salary  f<>r 
the  full  term  of  the  entire  Congress,  but  only  "from  the  beginning  of  *  *  * 
[his]  term." 

6.  "The  beginning  of    *     »     *     [the]  term"  in  such  case  is  fixed  by  the  date  at  which 

such  Representative  or  Delegate  accepts  the  credentials  of  election. 

7.  If  in  such  case  the  credentials  of  election  are  denied  to  the  person  so  elected,  and 

he  is  afterwards  declared  entitled  to  a  seat  by  resolution  of  the  House,  his  right' 
to  compensation  dates  back  to  the  period  when  he  was  entitled  to  receive  the 
credentials  of  election. 
b.  The  Sergeant-at-Arms  of  the  House  of  Representatives,  in  receiving  money  front 
the  Treasurer  of  the  United  States  for  the  purpose  of  making  payments  of  com- 
pensations to  Representatives  and  Delegates,  acts  as  their  personal  agent,  and 
not  as  a  statutory  disbursing  officer. 

At  the  regular  election  held  in  the  Territory  of  Utah  in  November^ 
1880,  Greorge  Q.  Cannon  and  Allen  G.  Campbell  were  opposing  candi- 
dates for  the  place  of  Delegate  in  the  House  of  Kepresentatives  of  the 
Forty-seventh  Congress. 

January,  1881,  Mr.  Campbell  filed  a  protest,  under  date  of  Decem- 
ber 12,  1880,  with  the  governor,  Eli  H.  Murray,  protesting  against  his 
counting  any  votes  for  the  contestant,  George  Q.  Cannon ;  and  the 
governor,  in  rendering  his  decision  upon  this  protest,  states  that  '^  the 
returns  showed  that  at  the  election  George  Q.  Cannon  received  18,56^ 
votes,  and  Allen  G.  Campbell  received  1,357  votes." 
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The  governor  gave  the  certificate,  or  credentials,  of  election  to  Mr. 
Campbell,  stating  as  his  reason  therefor,  that — 

It  having  been  shown  that  Mr.  Gannon  is  not  a  citizen,  and  that  he 
is  incapable  of  becoming  a  citizen,  I  cannot  under  the  Iaw  certify  that 
he  is  daly  elected,  and  that  Mr.  Campbell  having  received  the  greatest 
nuniben  of  votes  cast  for  any  citizen  was  therefore  duly  elected  and 
must  receive  the  certificate  accordingly. 

January  20,  1881,  Mr.  Cannon  served  on  Mr.  Caini)bell  a  notice  of 
<5onte8t  of  his  right  to  be  sworn  in,  or  to  be  enrolled,  or  to  hold  a  seat 
as  Delegate,  to  which  Mr.  Campbell  made  answer  February  26,  188L 

The  clerk  of  the  preceding  House  of  Representatives  certified  the 
monthly  salary  as  due  to  Mr.  Cannon  (Rev.  Stat.,  38),  and  he  was  paid 
by  the  Sergeant-at-Arms  of  the  previous  House  as  a  Delegate  up  to 
December  4,  1881.*  Said  clerk  also  placed  Mr.  Cannon's  name  on  the 
*<roll  of  the  Representatives"  and  Delegates -elect.    (Rev.  Stat.,  31.) 

*  Payments  were  made  on  certificates  in  the  uaaal  form,  one  of  which  is  as  foUows: 

No.  2051.]  House  of  Re  present atives  of  the  Uxitkp  States, 

Waahington^  Xovtmbtr  4,  1881. 
1  certify  that  there  in  due  to  the  Hon.  Geo.  Q.  Cannon  fonr  hundred  and  seventeen 
■dolhirs,  as  a  niemher  of  the  Honse  of  Representatives  for  the  Forty-seventh  Congrej«. 

GEO.  M.  ADAMS,   Clerk, 
Received  the  above  amount. 

GEO.  Q.  CANNON. 
(On  the  margin:)  Salary  for  October,  1S81. 

No  Htatnte  authorizes  the  Sergeant-at-Arms  of  a  previous  Congress,  or  the  Sergeant- 
At-Arms  during  the  Congress  for  which  he  is  elect-e^l,  to  receive  money  from  the  Treas- 
ury, or  pay  the  salary  of  members  of  the  House  of  Representatives.  A  nsage  has 
grown  up,  by  which  the  Sergeant-at-Arms,  acting  as  the  mere  personal  agent  of 
members,  takes  their  receipts  in  the  form  above  given  for  the  period  from  which  a 
term  of  Congress  commences,  on  March  4,  to  the  beginning  of  the  first  session  in 
which  a  Speaker  and  Sergeant-at-Arms  are  elected,  and,  after  that  period,  certificates 
o  the  Speaker,  with  such  receipts,  and  presents  them  to  the  Treasurer,  and  receives 
the  money,  which  he  pays  to  members.  These  receipts  constitute  Voucheni  for  the 
Treasurer  in  the  settlement  of  his  accounts.  This  usage  seems  to  bo  recognized  by 
statiit>e.  (Rev.  Stat.,  40.)  The  Treasurer  could  make  requisition  for  an  advance  of 
money  to  him  as  disbursing  of¥icer  to  meet  tho.se  payments,  but  in  practic-e  he  makes 
requisition  at  the  end  of  each  month  to  cover  disbursements  made  during  the  month. 
Representatives  and  Delegates  could  also  be  paid  by  presenting  the  proper  certificate 
of  the  Clerk  or  Speaker  to  tlie  First  Auditor,  on  whose  report  to  the  First  Comp- 
troller a  balance  would  be  certified,  and  payment  made  on  Treasury  warrant.  (^Rev. 
Stat.,  31,  32,  38,  39,  40,  41,  46,  47,  248,  269,  277).  Section  46  of  the  Revised  Statutes 
especially  seems  to  sanction  this  mode.  (1  Lawrence,  Comp.  Dec,  2d  ed.,  App., 
Ch.  XV,  630).  See  Senate  Disbursement  Case,  2 Lawrence,  Compt.  Dec,  2d  ed.,  404. 
The  following  letter,  having  the  effect  of  a  **  regulation,*'  is  applicable  in  part  to 
this  subject : 

Tkrasury  Department, 
IVaahingion,  June  23,  1870. 

Sir  :  I  inclose  you  copies  of  a  general  order  fixing  the  titles  by  which  all  the  securi- 
ties of  the  Government  now  outstanding  will  be  known  from  and  after  July  1,  1870, 
and  request  that  all  the  accounts  of  your  office  may  hereafter  be  kept  in  conformity 
tlierewith. 

In  addition  to  the  general  rules  therein  given  it  will  greatly  facilitate  the  settle- 
ment of  your  accounts  if  yon  will  have  them  made  up  apd  sent  to  the  Auditor  for 
examination  and  settlement  monthly  and  in  exact  conformity  to  the  advances  made 
to  yon  at  the  end  of  each  month,  specifying  in  the  account  that  the  amount  found 
due  is  to  go  to  your  credit  on  account  of  the  advances  heretofore  made  by  Public  Debt 
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Congress  met  on  the  first  Monday  of  December,  1881,  and  the  Speaker 
elected  at  the  opening  of  the  session  of  the  House  did  not  certify  the 
salary,  or  accounts  for  traveling  expenses,  of  either  claimant  for  a  seat, 
nor  has  any  payment  been  made  to  either,  except  as  stated,  and  as 
authorized  by  act  of  August  7, 1882.    (22  Stat.,  339,  340.)* 

Warrant  No. —  for  your  dlBbnrsements  daring  the  month  of ,  187 — .    By  this  plan 

yon  wiU  be  able  to  keep  the  reimbarsements  oq  each  month's  advances  by  themselves,, 
and  in  case  of  any  differences  between  yonr  books  and  the  amounts  found  due  to  you, 
the  disorepaucy  can  be  at  once  discovered  and  corrected.  The  more  certainly  to  ac- 
complish this  desirable  result,  I  have  directed  the  Register  to  hereafter  send  you  every^ 
settlement  made  In  yonr  favor,  so  that  it  may  be  at  once  compared  with  yoor  books. 
As  it  is  necessary  to  fix  a  period  when  this  new  system  shall  {^o  inf  o  operation,  I  have- 
selected  the  beginninf;  of  the  fiscal  year  as  the  most  appropriate  time. 

All  transactions  prior  to  that  date  may  be  conducted  under  the  old  system,  and 
yonr  accounts  therefor  will  be  settled  in  the  old  manner. 

In  this  connection  I  desire  to  suggest  the  propriety  of  settling  your  account  as- 
agent  for  the  pay  and  mileage  of  Congress  in  the  same  manner  as  here  proposed  for^ 
yonr  Fiscal  A^ncy  accounts,  that  is  to  say,  by  making  up  this  account  monthly,  and 
transmitting  it  and  the  vouchers  to  the  Auditor  for  examination,  settlement,  and 
credit,  at  the  same  time  calling  for  a  warrant  to  the  amount  of  yonr  disbursements.. 
It  wonld  be  an  advantage,  also,  if  all  other  of  the  special  acconnte  of  yonr  office  could 
be  settled  in  the  same  manner^  as  it  would  greatly  facilitate  a  prompt  final  settlement' 
of  yonr  accounts  at  anv  time  it  might  be  desirable  to  make  such  a  settlement. 

B^  adopting  the  uniform  plan  of  asking  for  an  advance  at  the  close  of  each  month's- 
busmeas  in  the  exact  amount  claimed  to  nave  been  disbursed  by  you,  and  then  send- 
ing ^oor  accounts  and  vouchers  to  the  Auditor  in  exact  conformity  thereto,  for  your 
credit^  yon  secure  the  double  advantage  of  placing  upon  the  official  records  your 
statement  of  yonr  transactions  side  by  side  with  the  final  a^ustment  of  them  by  the 
accounting  officers. 

Inviting  yonr  thonghtful  consideration  of  these  plans  and  your  hearty  co-operatiou 
in  improving  them  and  in  carrying  them  out. 

I  have  the  honor  to  be,  very  respectfully,  &o., 

GEO.  S.  BOUTWELL, 
I  Secretary. 

Hon.  F.  £.  Spinnkr, 

«.      United  States  Dreaeurer. 
The  following  form  is  used  in  making  requisitions,  viz : 

(TnMorer's  Offloe— Form  888.  Osahier.l 
MequUitian  far  Beimhuraement  for  Speaker' $  Certijlcatee  Paid, 

Treasury  op  the  Unitkd  States, 

Waehington, ,  188-. 

Sib  :  Will  yon  please  cause  a  warrant  to  be  issued  for  —  dollars  ($ ),  to 

be  charged  in  the  account  of  the  Treasurer  of  the  United  States  an  fiscal  agent  for 
paying  compensation  and  mileage  to  Members  and  Delegates  of  the  House  of  Represen- 
tatives of  tne  — ^  Congress,  on  account  of  disbursements  for  the  current  month, 
as  follows : 

Salaries  and  mileage  of  Members  and  Delegates,  188- f 

Salaries  and  mileajre  of  Members  and  Delegates,  188- 

Total f 

Very  respectfully, 

Treasurer  XT.  8. 

To  the  honorable  the  SKCRBTiiRT. 

*The  sundry  civil  appropriation  act  of  August  7,  1862  (22  Stat.,  339),  appropriated 
in  Cannon  and  Campbell,  each  |2,000,  '4n  full  of  expenses  incurred  by  them,  respect- 
ively, in"  contesting  the  election. 

By  the  same  act  (22  Stat.,  340),  an  appropriation  was  made,  as  follows : 

'*To  pay  Oeorge  Q.  Cannon  salary,  mileage,  and  allowance  for  newspapem  and 
stationery  for  the  Forty-seventh  Congress,  from  March  fourth,  eighteen  hundred  and 
eighty-one,  up  to  and  indudiujg  April  nineteenth,  eighteen  hundred  and  eighty-two, 
the  date  of  tne  decision  of  his  contest  for  a  seat  in  the  House  of  Representatives, 
deducting  any  sums  he  may  have  already  received  on  account  from  the  Sergeant-at- 
Arms  of  tne  House  or  the  Clerk  of  the  House,  a  sufficient  sum  is  hereby  appropriated." 

Thia  validated  previous  payments  of  salary. 
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At  the  commencement  of  the  session  it  was  proposed  that  Mr.  Gannon, 
and  also  proposed  that  Mr.  Campbell  be  sworn  in  as  a  Delegate,  and 
the  subject  was  discnssed,  bat  neither  claimant  was  ever  sworn  in,  or 
occupied  a  seat.* 

April  19, 1882,  the  House  of  Representatives  adopted  resolutions  as 
follow: 

^^Besolvedj  That  Allen  O.  Campbell  is  not  entitled  to  a  seat  in  this 
Congress  as  a  Delegate  from  the  Territory  of  Utah. 

^^Besolvedj  That  George  Q.  Cannon  is  not  entitled  to  a  seat  in  this 
Congress  as  a  Delegate  from  the  Territory  of  Utah. 

^^Besolvedj  That  the  seat  of  Delegate  fh>m  the  Territory  of  XJtah  be, 
and  the  same  hereby  is,  declared  vacant." 

The  act  of  March  22, 1882  (22  Stat.,  32),  vacated  the  places  of  all 
registration  and  election  officers  in  Utah,  and  provided  a  mode  of 
canvassing  election  returns.  John  T.  Caine,  the  claimant,  alleges,  that, 
at  an  election  held  in  Utah,  November  7, 1882,  he  was  duly  elected  as 
a  Delegate  to  fill  the  vacancy  in  the  Forty-seventh  Congress.  He  was 
also,  at  the  same  time,  elected  a  Delegate  to  the  Forty-eighth  Congress, 
and  received  the  credentials,  or  certificate  of  election.  The  claimant 
did  not  receive  any  certificate  of  election  for  the  unexpired  term  of  the 
Forty-seventh  Congress,  but  December  5, 1882,  presented  his  petition 
to  the  House  of  Bepresentatlves  to  ^<be  declared  entitled  to  a  seat  as 
Delegate  for  said  Territory  [of  Utah]  for  the  unexpired  term  of  the  Forty- 
seventh  Congress'';  and  on  January  18,  1883,  the  Honse  adopted  a 
resolution  declaring,  <^That  John  T.  Caine  was  duly  elected  as  a  Dele- 
gate to  Congress  from  the  Territory  of  Utah  for  the  unexpired  term  of 
the  Forty-seventh  Congress,  and  is  entitled  to  the  seat  as  such  Delegate." 
He  accordingly  appeared,  and  was  sworn  in.t 

Mr.  Caine  <<  claims  that  he  is  the  only  legally  elected  Delegate  to  the 
Forty-seventh  Congress  from  Utah  who  has  been  recognized  as  such  and 
sworn  in,  and  that,  therefore,  he  is  entitled  to  the  fnll  compensation 
from  the  beginning  of  the  Congress,''} 

Jannitry  25, 1883,  the  Sergeant-at-Arms  of  the  Honse  of  Representa- 
tives asked  the  opinion  of  the  First  Comptroller  on  the  claim  of  Mr.  Caine. 

Opinion  by  William  Laweenob,  First  Comptroller : 

Section  51  of  the  Revised  Statutes  provides  as  follows : 

"  Whenever  a  vacancy  occurs  in  either  House  of  Congress,  by  death 
or  otherwise,  of  any  Member  or  Delegate  elected  or  appointed  thereto 

*  See  proceedings  of  the  Hoase  of  Repreaentatives  in  1881,  December  7  and  26;  and 
January  11,  March  I  and  3,  and  April  11,  19,  and  ^,  18^2. 
tSee  Petition,  Honse  Proceediogs,  December  5,  1882;  report  of  committee,  Jannary 

17,  1883  (House  Rep.,  No.  1865,  second  session  Forty -seventh  Congress),  ordered  to  be 
printed,  in  favor  of  giving  Mr.  Caine  a  seat;  and  Resolution  admitting  him,  January 

18,  1883. 

(The  debates  in  the  Honse  on  the  contest  between  Cannon  and  Campbell  are  all 
elaborate,  and  full  of  legal  learning,  as  is  also  the  House  Report,  No.  559,  first  session, 
Fourty-seventh  Congress,  February  28,  1882. 
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after  flie  commencement  of  the  Congress  to  which  he  has  been  elected 
or  appointed,  the  person  elected  or  appointed  to  fill  it  shfdl  be  compen- 
sated and  paid  from  the  time  that  the  compensation  of  his  predecessor 
ceased." 

The  purpose  of  this  section  may,  perhaps,  be  expressed  in  these  words : 
Whenever,  after  the  commencement  of  a  Congress,  a  vacancy  occors  by 
death  or  otherwise  of  any  Member  or  Delegate  elected  thereto,  the  person 
elected  to  fill  it  shall  be  paid  the  salary  from  the  time  the  compensation 
of  his  predecessor  ceased.  Under  this  section,  if  a  Delegate  has  been 
admitted  and  has  occupied  a  seat  in  the  House,  and  afterwards  resigns, 
or  dies,  or  his  seat  is  vacated  by  resolution,  his  successor  is  entitled 
to  compensation  <^from  the  time  that  the  compensation  of  his  predeces- 
sor ceased."  The  first  session  of  the  Forty-seventh  Congress  com- 
menced on  the  first  Monday  in  December,  1881,  and  a  vacancy  certainly 
existed  on  the  passage  of  the  resolutions  of  April  19, 1882.  If  this  was 
a  Taoancy  in  the  seat  of  a  ^<  Delegate  elected  "  to  that  Congress,  then  it 
is  clear  that  the  present  Delegate  can  be  ^^  paid  ftom  the  time  that  the 
compensatioQ  of  his  predecessor  ceased."  It  is  urged,  however,  that 
Mr.  Caine  ^Ms  the  only  legally  elected  Delegate  •  •  •  who  has  been 
recognised  as  such  and  sworn  in." 

*The  House  Besolutions  of  April  19, 1882,  do  not  say  in  terms  that  Can- 
non was  not  elected,  but  only  that  he  *<  is  not  entitled  to  a  seat."  The 
reason  for  this  is  not  stated.  If  the  House  intended  to  reftise  him  per- 
mission to  occupy  a  seat  because  of  his  faith  in  and  practice  of  poly- 
gamy, it  does  not  necessarily  follow  that  the  House  did  not  regard  him 
as  having  been  elected.  Both  branches  of  Congress,  by  the  act'of  Au- 
gust 7, 1882  (22  Stat.,  340),  gave  him  as  a  gratuity,  or  as  a  right^  the 
emoluments  of  a  Delegate  up  to  and  including  April  19, 1882.  The 
reasonable  inference,  however,  from  the  resolutions  of  April  19, 1882, 
may  perhaps  be,  that  there  was  no  legal  election  until  that  of  Novem- 
ber 7, 1882,  under  which  Mr.  Caine  took  his  seat  as  a  Delegate.  The 
resolutions  declare,  that  Mr.  <^ Campbell  is  not  entitled  to  a  seat",  and 
that  Mr.  ^^  Cannon  is  not  entitled  to  a  seat."  They  are  put  upon 
the  same  footing.  It  is  certain,  that  both  were  not  elected,  and 
the  fair  inference  perhaps  may  be,  that  neither  was.  The  resolution 
declaring  Mr.  Cannon  not  entitled  to  a  seat  seems  to  be  equivalent 
to  a  declaration,  that  he  was  not  elected,  just  as  the  resolution  declar- 
ing Mr.  Caine  entitJed  to  a  seat  is  a  declaration,  in  effect,  that  he  was 
elected.  It  is  not  declared,  that  Mr.  Cannon  shall  no  longer  hold  a  seat 
to  which  he  was  elected,  but  that  he  ^'  is  not  entitled  to  a  seat."  The 
resolutions  were  declaratory  of  the  rights  of  the  contestants,  as  they 
were  April  19, 1882,  and  they  were  then  de  jure  precisely  as  they  had 
existed  previously.  The  present  claimant  is  probably  correct  in  assert- 
ing that  he  is  the  only  legally  elected  Delegate.  But  it  does  not  fol- 
low, that  he  is  entitled  to  comx)eusation  from  the  commencement  of  the 
Congress.  The  claim  for  compensation  anterior  to  an  election,  and 
without  any  service  rendered,  is  so  unusual,  and  is  so  far  unsupported 
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on  the  generally  received  principle,  that  com]>en8ation  is  given  for  serv- 
ice— that  "the  laborer  is  worthy  of  his  hire'' — that  it  cannot  be  sus- 
tained, nnless  there  be  reasonably  clear  words  in  a  statute  to  justify  it 

The  Constitution  requires  an  oath  of  office  of  each  Representative  and 
Delegate.  (Art.  YI,  par.  3).  The  statute  is  declaratory  of  the  same, 
and  requires  it  to  be  taken  "  at  the  first  session  of  Congress  after  every 
general  election".  (Bev.  Stat,  30.)  The  purpose  of  the  statute  is  to  re- 
quire an  oath,  and  this  purpose  is  to  be  carried  out  by  construing  the 
statute  to  apply  to  every  Delegate  elected  either  at  a  general  or  special 
election.  This  has  been  the  usage.  A  Representative  or  Delegate, 
who,  after  the  comniencemeut  of  a  session,  refuses  to  take  the  proper 
oath,  is  not  entitled  to  compensation.  The  statute  provides,  that  "  each 
member  and  Delegate,  after  he  has  taken  and  subscribed  the  required 
oath,  is  entitled  to  receive  his  salary  at  the  end  of  each  month."  (Bev. 
Stat,  39.)  This  determines  the  right  to  salary  after  a  session  commences. 
The  implication  from  this  provision  is,  that  a  member  or  Delegate  re- 
fusing to  take  the  oath  is  not  entitled  to  receive  any  salary.  Under 
this  section,  the  claimant  is  entitled  to  salary  from  and  including  Jan- 
uary 18, 1883.  It  in  effect  expressly  so  provides,  without  reference  to 
when  his  term  commenced. 

The  right  to  salary  jprior  to  ike  commencemeniof  a  session  rests,  in  part 
at  least,  on  sections  of  the  Revised  Statutes  as  follow: 

'^Seo.  31.  Before  the  first  meeting  of  each  Cougpress  the  Clerk  of  the 
next  preceding  House  of  Representatives  shall  make  a  roll  of  the  Rep- 
resentatives-elect, and  place  thereon  the  names  of  those  persons,  and  of 
such  persons  only,  whose  credentials  show  that  they  were  regularly 
elected  in  accordance  with  the  laws  of  their  States  respectively,  or  the 
laws  of  the  United  States." 

'^Seg.  38.  Representatives  and  Delegates-elect  to  Congress,  whose 
credentials  in  due  form  of  law  have  been  duly  filed  with  the  Clerk  of 
the  House  of  Representatives,  in  accordance  with  th^  provisions  of  sec- 
tion thirty-one,  may  receive  their  compensation  monthly,  from  the 
beginning  of  their  term  until  the  beginning  of  the  first  session  of  each 
Congress,  upon  a  certificate  in  the  form  i^ow  in  use  to  be  signed  by  the 
Clerk  of  the  House,  which  certificate  shall  have  the  like  force  and  effect 
as  is  given  to  the  certificate  of  the  Speaker." 

Literally,  these  sections  only  apply  to  Representatives  and  Delegates, 
(1)  whose  credentials  are  filed  (2)  before  the  first  session  of  a  Congress. 
But  the  purpose  of  Congress  was  to  provide  a  means  of  paying  Repre- 
sentatives and  Delegates  elect  prior  to  the  first  session  of  Congress  after 
their  election.  The  words  of  a  statute  always  yifeld  to  its  manifest  pur- 
pose. It  is  not  doubted,  that  Representatives  and  Delegates  elected 
after  the  first  session  of  a  Congress  has  passed  by,  to  fill  a  vacancy, 
which  exists,  either  because  (1)  there  may  have  been  no  previous  law- 
ful election,  or  (2)  no  election  at  all,  or  because  (3)  of  the  death,  resigna- 
tion, refusal  to  accept,  or  otherwise,  of  a  previously  elected  Represent- 
ative or  Delegate,  are  entitled  to  file  their  credentials  of  election  dur- 
ing the  recess,  or  next  session  of  Congress  and  be  paid,  as  the  statute 
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says,  "their  compensation  monthly,  from  the  beginning  of  their  term." 
The  present  claimant  did  not  file  any  credentials  of  election,  and,  by 
the  literal  reading  of  section  38  of  the  Eevised  Statutes,  is  not  within 
its  provisions  so  as  to  receive  "compensation  *  *  *  ,  from  the 
beginning  of  •  *  •  [his]  term^,  whenever  it  commenced,  if  it  com- 
menced before  he  was  sworn  in.  It  is  clear,  however,  that  the  statute 
intended  to  pay  each  Representative  and  Delegate  declared  entitled  to 
a  seat  the  proper  salary /row  the  commencement  of  his  term.  Section 
35  of  the  Revised  Statutes,  as  amended,  gives  each  Kepresentative  and 
Delegate  a  salary  of  $5,000  a  year,  and  section  38  makes  it  payable 
monthly.  If  it  were  said,  that  payments  of  the  salarj^  could  only  be 
made  to  such  as  have  (1)  filed  credentials  (2)  before  the  first  meeting  of 
each  Congress,  there  would  be  no  provision  for  paying  (1)  a  successful 
cont'estant  without  credentials,  or  (2)  a  Representative  or  Delegate 
elected  after  a  Congress  was  in  session  in  a  district,  in  which  there  had 
been  a  failure  to  elect  at  the  regular  period.  But  the  statute  is  to  be 
construed,  even  against  its  strict  letter,  to  authorize  payment  in  such 
cases. 

1.  Its  evident  purpose  was,  to  authorize  payments  for  all  persons 
declared  elected,  and  this  purpose  is  to  be  carried  out. 

2.  Long  continued  usage  has  settled  this  as  the  true  construction  of 
the  statute. 

3.  This  construction  is  required  by  the  rule,  that  a  casus  omissus  is 
not  to  be  permitted,  if  the  words  of  a  statute  will  reasonably  admit  of 
any  other  construction. 

The  statute  then  was  designed  to  pay  every  person  declared  elected. 
The  claimant  cannot  be  paid  under  section  51  of  the  Revised  Statutes, 
already  quoted. 

There  was  a  vacancy  as  to  Utah  "otherwise"  than  by  death,  to  wit : 
bj  the  failure  to  elect  in  November,  1880.  But  this  section  does  not  fix 
the  right  to  compensation  in  such  case.  It  applies,  by  it  own  terms, 
only  to  those  cases  in  which  there  has  been  an  election — a  ^'  predecessor  ^ 
whose  right  to  compensation  has  "  ceased."  It  should  be  so  construed, 
b^^rnse  of  the  manifestly  unreasonable  result  of  paying  the  full  salary 
of  a  whole  term  for  less  than  two  months'  service.  It  is  well  settled,  that 
"  the  interpretation  should  lean  strongly  to  avoid  absurd  consequences, 
injustice,  and  even  great  inconvenience."  (Bishop,  Written  Laws,  82, 
90,  93,  200.)*  It  is  not  necessary  to  construe  this  section  as  giving 
the  right  to  compensation  in  this  case,  because  the  right  is  otherwise 
provided  for.  The  right  to  salary  from  January  18,  1883,  is  provided 
for,  as  already  shown,  by  section  39  of  the  Revised  Statutes.  As  to 
compensation  prior  to  that  time,  section  38,  as  herein  above  construed, 
gives  a  right  to  compensation  "  from  the  beginning  of  •  •  •  [the] 
term."  But,  if  this  latter  section  does  not  apply,  the  act  of  July  28, 
1866  (14  Stat.,  323),  does,  and  it  declares,  "that  the  compensation  of 
each    •    ♦    ♦    Delegate  in  Congress  shall  be  five  thousand  dollars  per 
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annum."  (Eev.  Stat,  35;  Act  March  3, 1873, 17  Stat.,  486;  Act  Janu- 
ary 20, 1874, 18  Stat.,  4).  It  may  be  proper,  therefore,  to  notice  section 
38  and  the  act  of  July  28, 1866. 

<<  The  beginning  of  •  •  •  [the]  term"  of  a  Delegate,  who  is  elected 
at  the  regular  time,  is  the  commencement  of  the  Congress  for  which  he 
is  elected— on  the  4th  of  March  following  the  election.  This  is  fixed 
by  law.  (Bev.  Stat.,  25.)  But,  when  a  Delegate  is  elected,  as  in  this 
case,  after  a  Congress  has  commenced,  it  cannot  be  said,  ^Hhat  the  be- 
ginning of  *  *  *  [his]  term"  is  the  commencement  of  the  Congress. 
A  Delegate  has  no  term  until  he  is  elected.  Until  an  election,  he  can 
exercise  none  of  the  duties  of  a  Delegate.  A  person,  who  has  no  right 
to  exercise  any  of  the  powers  of  a  Delegate,  has  no  term  or  office  as  such. 
An  officer  appointed  and  commissioned  by  the  President  has  uo  term 
until  he  is  sworn  in  as  such,  and,  if  he. is  required  to  give  bond,  this 
must,  in  addition,  be  approved  before  the  term  of  office  begins.  (United 
States  V.  Le  Baron,  19  How.,  77.)  A  Delegate  in  Congress  is  not  re- 
quired to  give  a  bond,  and  he  is  not  required  to  take  an  oath,  as  such, 
until  a  session  of  Congress  begins.  But,  in  other  respects,  the  begin- 
ing  of  his  term,  like  that  of  officers  appointed  by  the  President^  depends 
on  the  time  of  his  appointment  or  election,  except  as  otherwise  fixed 
by  statute. 

If  the  claimant  could  have  lawfully  received  a  certificate  of  election, 
his  term  would  have  commenced  with  his  receipt  and  acceptance  of  such 
certificate.  This  would  be  the  lawful  evidence  of  a  legal  title  to  the 
office,  or  quasi  office,  of  Delegate.  A  Delegate  elect  is  not  bound  to 
accept  the  trust.  Until  he,  in  fact,  or  by  legal  presumption,  does  accept, 
his  term  cannot  begin.  If  the  proper  certificate  of  election  were  refused 
him  on  his  demand,  his  ciquitable  right  would  then  commence,  and  the 
subsequent  delivery  of  the  certificate  might  relate  back  to  the  time  he 
was  entitled  to  it,  and  so  in  effect  his  term  would  be  deemed  then  to 
have  commenced.  So,  if  a  certificate  is  refused,  a  resolution  of  the  House 
of  Representatives,  declaring  a  Delegate-elect  entitled  to  a  seat,  wili 
give  him  a  right,  after  he  takes  the  oath,  to  compensation  from  the 
period  when  he  was  entitled  to  receive  the  certificate.  (Contestant's 
Widow's  Case,  3  Lawrence,  Compt.  Dec,  328.) 

The  same  result  follows  by  force  of  the  act  of  July  28, 1866  (14  Stat., 
323),  and  the  Revised  Statutes,  sections  38  and  39.  These  declare  that 
the  compensation  of  each  Delegate  shall  be  $5,000  per  annum,  and  make 
it  payable  monthly.  By  force  of  these,  compensation  can  only  be  paid, 
in  such  case  as  this,  to  one  who  is  a  Delegate.  The  claimant  was  not 
a  Delegate  prior  to  the  election  of  November  7, 1882.  These  provisions, 
in  effect^  give  salary  payable  monthly  as  a  right  incident  to  the  tenure 
of  office,  or  quasi  office,  or  as  incident  to  the  right  to  have  the  evidence 
of  an  election.  (Evans's  Case,  3  Lawrence,  Compt.  Dec.,  116.)  If  Con- 
gress had  been  in  session  in  November,  1882,  when  the  election  was  held, 
the  claimant  could  not  have  taken  a  seat  without  the  proper  evidence 
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of  his  election,  or  a  resolation  of  the  House  declaring  him  entitled  to  a 
seat  In  such  case,  his  equitable  title  to  a  seat  would  begin  firom  the 
ilist  moment  of  time  he  was  entitled  to  receive  a  certificate  of  election. 
This  would  not  be  prior  to  the  time  when  it  was  possible  to  make  the 
proper  returns  of  the  election. 

The  result  is,  that  the  claimant  is  entitled  to  compensation  to  be  com- 
puted from  the  period  within  which  the  election  returns  were  made  as 
required  by  law  on  which  to  base  a  certificate  of  election.  Or,  if  no  re- 
toms  were  made,  compensation  should  be  computed  and  paid  fh>m  the 
period  when  it  would  have  been  practicable  to  have  made  them  within 
the  limit  prescribed  by  law.  The  Sergeant-at-Arms  of  the  House  of 
Representatives  will  be  advised  accordingly.* 

Tbeasttbt  Depabtment, 

First  Comptroller's  Office^  February  8, 1883. 

KoTE  BY  First  Comptrollbr. 

*  In  House  Report  No.  559,  first  session  Forty-seventh  Congress,  Febraary  d8, 
1883,  wiU  be  fonnd  the  views  of  several  members  of  the  Honse  Committee  on  Elections 
in  the  contested  election  case  of  Cannon  v.  Campbell,  some  portions  of  which  are  re- 
spectively, in  substance,  as  follow: 

^'VIBWS  OF  MR.  CALKINS. 

"If  the  English  doctrine,  as  it  has  been  applied  and  enforced  in  the  British  Parlia- 
ment, prevailed  in  the  American  Conjrress,  vis,  that  where  the  majority  candidate  is 
ineligible,  and  snfiScient  notice  of  his  ineligibility  has  been  given,  the  person  receiving 
the  next  highest  number  of  votes,  being  eligible,  must  be  declared  elected,  the  gov- 
ernor's position  would  be  unassailable,  provided  it  is  true  that  Mr.  Cannon  never  was 
naturalised  and  sufficient  notice  of  the  fact  had  been  given. 

"  Bnt  the  English  rule  does  not  prevail  in  America.  In  the  case  of  Smith  v.  Brown, 
2  Bartlett,  395,  in  the  report  submitted  by  Mr.  Dawes,  then  chairman  of  the  Committee 
on  Elections,  it  is  declared — 

*' '  That  the  law  of  the  British  Parliament,  in  this  particular,  hasiMvsr  been  adopted 
in  this  country,  and  is  wholly  inapplicable  to  the  system  of  government  under  wnich 
we  live.' 

''And  JndgeMcCrary  in  his  work  on  contested  elections,  in  words  as  perspicuous  as 
they  are  terse,  sums  up  the  matter  thus : 

*  * '  It  is  a  fandamental  idea  with  us  that  the  majority  shall  rule,  and  that  a  majority, 
or  at  least  a  plnrnlity,  shall  he  required  to  elect  a  person  to  office,  by  popular  vote, 

** '  An  election  with  us  is  the  deliberate  choice  of  a  minority  or  plaralitj  of  the  electors. 
Any  doctrine  which  opens  the  way  for  minority  rule  in  any  case  is  anti-republican  and 
anti-American.' »    (MoCrary,  $  fOA.) 

One  objection  made  to  Mr.  Cannon's  right  to  a  seat  was,  that  he  was  not  a  citizen. 
He  presented  a  certificate  of  naturalization  dated  December  7,  1854,  signed  by  the 
clwk  of  the  United  States  district  court  for  the  Territory  of  Utah,  and  un^er  the  seal 
of  the  court,  and  a  record  book  of  naturalization  kept  by  the  clerk,  in  which  was  a 
memorandum  of  this  and  other  naturalizations.  As  to  this  certificate,  it  is  said  by 
Mr.  Calkins  in  the  Honse  report  above  referred  to : 

"It  is  objected  that  this  was  not  signed  by  the  judge,  and  was  therefore  not  a 
proper  record  of  the  court,  and  that  the  naturalization  papers  thus  issued  are  void. 
We  cannot  agree  to  that  proposition.  In  some  of  the  States  of  the  Union,  the  sign- 
ing of  the  record  by  a  jucfge  is  made  mandatory,  in  others  it  is  made  directory  only, 
and  in  others  still  it  is  not  required  at  all.  At  common  law  no  judgment-roll  was  re- 
quired to  be  signed  by  the  presiding  judsre.  Hence  it  is  purely  a  statutory  provision. 
We  are  inclined  to  the  opinion  that  the  law  is  not  mandatory,  as  applied  to  the  Ter- 
ritory of  Utah,  requiring  the  Judge  to  sign  the  record.  But  however  this  may  be,  we 
are  inclined  to  hold  that  this  was  a  sufficient  naturalization  under  the  laws  of  the 
United  States,  especially  where  it  is  affirmatively  shown  by  Mr.  Cannon  that  the  pro- 
ceedings in  court  were  regular  in  form,  that  witnesses  were  duly  sworn  who  testified 
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to  necessary  facts^  and  that  judgment  was  orally  prononnoed  by  the  court  from  the 
bench.  It  is  the  Judsment  of  tne  court  which  makes  its  action  efficacious,  and  not 
the  accuracy  with  which  the  clerk  writes  it  down.  (Stephen,  PI.,  138;  Whitney  r, 
Townsend,  67  N.  Y.,  40 ;  Rollins  r.  Henry,  78  N.  C,  342;  Van  Vleit  r.  Philips,  5  Iowa, 
558:  Childs  v.  McChesnv,  20  Iowa,  431 ;  Jorgenson  v.  Griffin,  14  Minn.,  464.; 

''Tbe  other  point  made,  that  Mr.  Cannon  had  not  been  a  resident  of  any  State  or 
Territory  of  the  United  States  for  five  years  next  preceding  the  date  of  natnralization, 
involves  quite  a  novel  question.  We  hold,  however,  on  this  point,  that  the  record 
cannot  be  collaterally  questioned,  and  that  therefore  it  is  incompi^teat  to  show  by 
evidence  in  this  proceeding  that  the  certificate  is  null.  (Prnit  v.  Cnmmings,  16 
Wend.,  616;  State  r.  Penny,  10  Ark.,  616 ;  McCarthy  r.  Marsh,  1  Sold.,  263;  In  re  Col- 
man,  15  Blatchf.,  406:  Spratt  v.  Spratt,  4  Pet.,  393.) 

''We  are  now  brought  face  to  face  with  the  question,  whether  this  House  will  admit 
to  a  seat  a  Delegate  who  practices  and  teaches  the  doctrine  of  a  plurality  of  wives, 
in  violation  of  tne  statute  of  the  United  States. '^ 

And  he  then  cites  the  Constitntion^  Art.  I,  sections  1,  2,  and  5 ;  and  Art.  IV,  sec- 
tion 3,  par.  2,  and  says: 

''There  is  no  provision  in  the  Constitution  for  the  election  of  Delegate  to  the  House 
of  Represelitati  ves  or  to  the  Senate.  They  are  entirely  the  creature  of  statute.  They 
are  clearly  not  within  the  clause  of  the  Constitution  fast  above  quoted,  for  the  House 
is  "composed  of  members  chosen  every  second  year  by  the  people  of  the  several  States " ; 
and  nothing  is  said  of  the  Territories.  Delegates  have  never  been  regarded  as  mem- 
bers, in  any  constitutional  sense,  because  their  powers,  duties,  and  privileges  on  the 
floor  of  the'  House  when  admittea,  are  limited.  They  may  speak  for  their  Territories ; 
they  may  advocate  such  measures  as  they  think  proper;  they  may  iutrodnce  bills  and 
serve  on  committees;  but  they  are  deprived  oi  the  right  to  vote.  And  we  doubt 
whether  Congress  could  clothe  them  with  the  right  to  vote  on  measures  affecting  the 
people  of  the  States  or  of  the  Territories,  because  they  do  not  represent  any  integral 
part  of  the  nation,  but  simply  an  uhorganized  territory  belonging  to  the  whole  ]ieo- 
ple.  Hence,  Delegates  are  creatures  of  statute,  and  it  would  be  competent,  at  any 
time,  for  the  legislative  branch  of  the  Govemment  to  abolish  the  office  altogether. 

"The  writer  of  this  report  goes  further  than  that.  He  holds  that  it  is  incompetent 
for  Congress  and  the  Executive  to  impose  on  any  future  Houae  the  right  of  Delegatea 
to  seats  witk  defined qualifioations." 

Mr.  Calkins  then  says,  as  to  Mr.  Cannon :  ' 

"  Having  admitted  that  he  practices,  teaches  and  advises  others  to  the  oommission 
of  that  offense  [polygamv],  we  feel  it  our  duty  to  say  to  the  people  of  that  Territory 
that  we  will  exclude  such  persons  from  representing  them  in  this  House.  In  saying 
thi8  we  desire  to  cast  no  imputation  on  the  contestant  personally,  because  in  his  d^ 
portment  and  conduct  in  all  other  respects  he  is  certainly  the  equal  of  any  other  per- 
son on  this  floor.'' 

VIEWS  OF  MR.  BELTZHOOVER. 

After  an  elaborate  argument,  conclusions  were  presented  by  Mr.  Beltzhoover  as 
follow : 

"The  foUowiuff  is  a  summary  of  the  reasons  for  my  concurrence  in  the  resolutions  of 
the  majority  of  the  committee : 

"  1.  The  history  of  the  cession  and  organization  of  the  Territory,  which  belonged  to 
the  Federal  Govemment  at  the  time  of  its  formation,  the  history  of  the  clause  in 
the  Constitution  which  relates  to  that  Territory,  and  the  Constitution  itself,  all  show 
clearly  that  it  was  not  contemplated  or  intended  that  Delegates  which  might  be  sent 
from  said  Territory,  then  immediately  under  the  Constitution,  should  have  the  same 
qualificatious  as  members  of  Congress. 

"2.  The  Constitution  does  not  extend  over  Utah,  except  as  a  part  of  the  statute  law 
provided  for  that  Territory  by  Congress,  and  there  is  therefore  more  reason  for  hold- 
ing that  the  qualifications  required  for  members  of  Congress  by  the  Constitution,  do 
not  extend  to  Delegates  from  that  Territory,  than  there  is  in  relation  to  Delegates  Crom 
Territory  immediately  uiider  the  Constitution. 

"  3.  The  Constitution  not  only  does  not  provide  that  Delegates  shall  have  the  same 
qualifications  as  members^ of  Congress,  but  no  law,  in  almost  a  century  of  legislation 
on  the  Mibject,  has  so  provided. 

"  4.  There  is  no  reason  why  the  (][ualificatlon8  of  Delegates  should  be  the  same  as 
those  of  members  of  Congress.  Their  status  and  duties  and  powers  are  \(idely  differ- 
ent, and  thmr  qualifications  should  be  made  to  conform  to  those  powers  and  duties, 
which  in  case  of  Delegates  are  purely  of  a  local  and  business  character. 

"5.  The  Territories  can  only  be  held  and  governed  by  Congress  with  one  single  pur- 
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pose  in  yiew,  which  la  to  adapt  and  prepare  them  for  admission  as  States  of  the 
UDion.  It  will  hardly  be  conteaded  thafc  Utah  will  ever  be  admitted  as  a  State  while 
polygamy  dominates  it,  or  that  it  is  preparing  it  for  admission  as  a  State  to  hold  out  to 
its  people  the  delnsive  doctrine  that  a  polygamist  is  not  disqualified  as  a  member  of 
CongreiBs,  and  therefore  that  polygamy  is  no  bar  to  the  admission  of  Utah  to  the 
Union. 

''6.  No  law  fixing  the  qualifications  of  Delegates  passed  by  any  former  Congress 
would  bo  binding  on  any  subsequent  Congress.  EACH  House  shall  be  the  judge  of  the 
qualifications  of  its  own  members,  and,  for  a  much  stronger  reason^  it  should  be  the 
exclusive  Jnd^e  of  the  qualifications  of  the  Delegates,  which  are  its  creatures,  and 
which  it  admits  as  a  matter  of  its  own  discretion. 

''7.  Congress  has  held,  from  1862  down  to  this  time,  that  it  has  the  right  to  preyent 
the  admission  of  persons  as  members  who  are  hostile  to  the  Government  by  excluding 
them  on  that  ground,  although  they  possess  all  the  other  qualifications  required  by 
the  Constitution:  with  much  more  propriety,  and  much  less  stretch  of  power.  Con- 
gress has  the  rignt  to  exclude  a  Delegate  who  is  not  well  disposed  toward  the  Govern- 
ment, and  who  openly  defies  its  laws. " 

The  resolutions  of  the  majority  of  the  committee  were  those  adopted  by  the  House. 
Other  able  and  elaborate  arguments  were  made,  and  the  minority  of  the  committee 
concluded  their  views  as  follow: 

"Mr.  Campbell  insists  that  although  he  may  be  a  minority  candidate  Mr.  Cannon's 
ineligibility  entitles  him  to  the  seat.  If  there  are  any  questions  settled,  beyond  the 
reach  of  argument,  this  is  one  of  them. 

''In  the  case  of  Maxwell  v.  Cannon  (Smith,  182)  the  Committee  of  Elections  say: 

"  *The  contestant  insists  upon  his  right  to  the  seat  as  the  minority  candidate,  in  case 
the  House  shall  ultimately  determine  to  unseat  or  expel  the  sitting  member.  The 
counsel  for  the  contestant  referred  the  committee  to  the  case  of  A.  8.  Wallace  v.  W. 
0.  Simpson,  in  the  Fortv-first  Congress,  in  support  of  the  claim  of  contestant.  A 
critical  examination  of  the  case  will  show  that  it  cannot  be  considered  as  authority 
for  the  doctrine.  •  •  •  I^ot  only  is  this  not  an  authority  for  the  doctrine  con- 
tended for,  but  the  cases  establishing  the  opposite  doctrine  are  so  numerous  and  uni- 
form as  to  absolutely  remove  the  question  in  this  country  fVom  the  realm  of  debate.' 

*'  The  committee  cite  the  following  cases :  Smith  v.  Brown  (2  Bartlett,  395) ;  Ram- 
sey V.  Smith  (Clark  &,  Hall,  23);  Albert  Gallatin,  Senate,  1793;  Philip  B.  Key,  House, 
le07;  John  Bailey,  House,  1824;  James  Shields,  Senate,  1849;  J.  Y.  Brown,  House, 
1859;  Cnsbing's  Treatise;  Zeigler  v.  Rice  (2  Bartlett,  884);  Simeon  Corley,  P.  M.  B. 
Young,  Nelson  Tift,  and  R.  S.  Butler,  House,  Forty-third  Congress;  F.  £.  Shober, 
HoQse,  Forty -first  Congress;  and  J.  C.  Abbott,  Senate,  Fortv-second  Congress. 

"  Our  oonolnsions  are  that  Cannon  had  a  clear  majority  of  the  legal  yotes  for  Dele- 
gat«». 

''That  he  possesses  the  necessary  qualifications  under  the  Constitution  and  laws. 

"That  he  is  entitled  to  the  seat,  and  we  recommend  the  following  resolution  for 
the  consideration  of  the  House: 

'^Besolved^  That  Ctoorge  (^.  Cannon  was  duly  elected  and  returned  as  Delegate  from 
the  Territory  of  Utah,  and  is  entitled  to  a  seat  as  Delegate  in  the  Forty-seventh  Con- 
gress. 

"S.  W.  MOULTON. 
"GIBSON  ATHERTON. 
"L.  H.  DAVIS. 
"G.  W.  JONES." 

FURTHBR  PROCBEDINOS  IN  THE  FORBGOING  CASE. 

April  19,  1883,  Hon.  H.  E.  Paine,  as  counsel  for  Mr.  Caine,  submitted  an  argument 
in  his  behalf,  addressed  to  the  First  Comptroller,  and  saying,  inter  alia : 

"  There  are  certain  facts,  not  brought  to  your  notice  by  Mr.  Caine,  nor  weighed  by 
you  in  your  consideration  of  the  case,  which,  I  think,  justify  me  in  earnestly  re- 
questing you  to  inquire  whether  it  is  now  proper  for  the  disbursing  oflAcers  of  the 
House,  or  the  accounting  officers  of  the  Treasury,  to  question  Mr.  Caine's  right  to 
compensation  for  the  full  term  of  the  Forty-seventh  Congress,  however  strong  may  he 
their  eonticiion  of  the  soundnese  of  the  original  reaeoning  by  which  you  have  reached  your 
deeieion  of  the  case, 

"  In  one  hundred  and  forty  different  cases,  covering  a  period  of  thirty  years, 
former  disbursing  officers  of  the  House  and  Senate,  and  accounting  officers  of  the 
Tnrasury  have,  with  the  knowledge  and  approval  of  the  House  and  Senate,  adopted 
and  practically  enforced  a  construction  of  the  law  exactly  opposite  to  that  wnich 
commends  itself  to  your  judgment  in  this  case. 

"The  Representatives  of  the  State  of  Kentucky,  in  the  Thirty-fifth,  Thirty-sixth, 
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Tbirty-seYentb,  Thirty* eighth,  and  Thirty-ninth  Congresses,  were  chosen  on  the  first 
Monday  in  Augost,  aftor  the  commencement  of  their  respective  terms.  The  JRepre- 
sentatives  from  the  same  State  in  the  Fortieth  Congress  were  chosen  on  the  4th  day  of 
May,  after  the  commencement  of  their  term.  These  Representatives  namberod,  in 
the  aiEgregate,  42.    Each  received  the  fall  compensation  for  a  term  of  two  vears. 

"  The  Representatives  of  the  State  of  California,  in  the  Thirty-filth,  Thirty-sev- 
enth, Thirty-eighth,  Fortieth,  Forty-third,  Forty-fonrth,  and  Forty-fifth  Congresses, 
twenty-two  in  number,  were  all  chosen  on  the  nrst  Wednesday  in  September,  after 
the  commencement  of  their  respective  terms.  Each  received  compensation  for  the 
full  term  of  two  years. 

"The  Representatives  of  the  State  of  Connecticut,  in  the  Thirty-fifth,  Thirty-sixth, 
Thirty-seventh,  Thirty-eighth,  Thirty-ninth,  Fortieth,  Forty-first,  Forty-second, 
Forty-third,  and  iForty-foarth  Congresses,  nnmbering  forty,  were  chosen  on  the  first 
Monday  of  April,  after  the  commencement  of  their  respective  terms.  Each  received 
compensation  for  the  fnll  term  of  two  years. 

**  The  Representatives  of  the  State  of  New  Hampshire,  in  the  Thirty-fifth,  Thirty- 
sixth,  Thirty-seventh,  Thirtv-eighth,  Thirty-ninth,  Fortieth,  Forty-first,  Forty-sec- 
ond, Forty-third,  and  Forty-foarth  Congresses,  nnmbering  thirty  in  all,  were  elected 
on  the  second  Tuesday  of  March,  after  the  commencement  of  their  respective  terms. 
Each  received  full  compensation  for  the  term  of  two  years. 

"Andrew  Johnson,  a  Senator  from  the  State  of  Tennessee,  was  elected  October  8, 
1657,  and  was  paid  from  the  commencement  of  the  term,  March  4, 1857.  (Credentials  of 
Senators,  folio  2,  page  395.  Senate  Ledger,  account  of  Andrew  Johnson.)  James  H. 
Hammond  was  elected  senator  for  the  State  of  South  Carolina  December  7,  18r>7,  and 
was  paid  from  the  commencement  of  the  term,  March  4, 1857.  (Credentials  of  Sen- 
ators, folio  2,  page  396.  Senate  Ledger,  account  of  J.  H.  Hammond).  J.  C.  Tan 
Eyck  was  chosen  senator  for  the  State  or  New  Jersey,  March  7, 1859,  and  was  paid 
from  the  commencement  of  the  term,  March  4, 1859.  ((Credentials  of  Senators,  folio  3, 
page  424.  Senators'  Ledger,  account  of  J.  C.  Ten  Eyck. )  M.  S.  Wilkinson  was  chosen 
senator  from  Minnesota,  December  15,  1859,  and  was  paid  from  the  commencement  of 
the  term,  March  4, 1859.  (Credentials  of  Senators,  folio  2,  page  427.  Senators'  Ledger, 
account  of  M.  S.  Wilkinson.)  J.  A.  McDongall  was  chosen  senator  for  the  Stato  of 
California,  April  2,  1861,  and  was  paid  from  the  commencement  of  the  term,  March  4, 
1861.  (Credentials  of  senators,  folio  2,  page  451.  Senator9'  Ledger,  account  of  J.  A. 
McDougall.)  J.  H.  Lane  was  elepted  senator  for  the  State  of  Kansas,  April  4, 1861, 
and  was  paid  from  the  commencement  of  the  term,  March  4, 1861.  (Cretlentials  of  Sen- 
ators, folio  2,  page  452.  Senators'  Ledger,  account  of  J.  H.  Lane. )  S.  C.  Pomeroy  was 
chosen  a  senator  for  the  State  of  Kansas,  April  4,  1861,  and  was  paid  from  the  com- 
mencment  of  the  term,  March  4, 1861.  (Credentials  of  Senators,  folio  2,  page  452.  Sen- 
ators' Ledger  acconn t  of  S  C .  Pomeroy. )  P.  G.  Van  Wi  nkle  was  chosen  senator  for  the 
State  of  West  Virginia,  August  4, 1863,  and  was  paid  from  the  commencement  of  the 
term,  March  4, 1863.  (Credentials  of  senators,  folio  2,  page  477.  Senators'  Ledger  ac- 
count of  P.  O.  Van  Winkle. )  W.  T.  Willey  was  chosen  l&nator  for  the  State  of  West 
Virginia,  August  4, 1863,  and  was  piUd  from  the  commencement  of  the  term,  March  4, 
1863.  (Credentials  of  Senators,  folio  2,  page  478.  Senator's  Ledger,  account  of  W.  T. 
Willey.)  Geo.  Vickers  was  chosen  Senator  for  the  State  of  Maryland,  March  7,  1868, 
and  paid  from  the  commencement  of  the  term,  March  4, 1867.  (Credentials  of  Senators, 
folio  2.  Senators'  Ledger,  account  of  Geo.  Vickers. )  J.  B.  Henderson  was  chosen  Sen- 
ator for  the  State  of  Missouri,  November  13, 1863,  and  was  paid  from  the  commencement 
of  the  term,  March  4,  1863.  (Credentials  of  Senators,  rolio  2,  page  479.  Senators' 
Ledger,  account  of  J.  B.  Henderson.)  J.  P.  Stockton  was  chosen  Senator  for  the  State 
of  New  Jersey,  March  15, 1865,  and  was  paid  from  the  commencement  of  the  term,  March 
4, 1865.  (Credentials  of  Senators,  folio  2,  page  509.  Senators  Ledger,  account  of  J.  P. 
Stockton.)  J.  W.  Johnston  was  chosen  a  Senator  for  the  State  of  Virginia,  March  15, 
1871,  and  was  paid  from  the  commencement  of  the  t«rm,  March  4, 1871.  (Credentials 
of  Senators,  foiio  3,  page  120.  Senators'  Ledger,  account  of  J.  W.  Johnston.)  Powell 
Clayton  was  chosen  a  Senator  for  the  State  of  Arkansas,  March  14,  1871,  and  was 
paid  from  the  commencement  of  the  term,  March  4,  1871.  (Credentials  of  Senators, 
folio  3,  page  121.  Senators'  Ledger,  account  of  Powell  Clayton.)  T.  M.  Norwood  was 
chosen  a  Senator  for  the  State  of  Georgia,  November  14,  1871,  and  was  paid  from  the 
commencement  of  the  term,  March  4, 1871.  (Credentials  of  Senators,  folio  3,  page  123. 
Senators' Ledger,  account  of  T.  M.  Norwood.) 

**  It  is  a  sound  and  salutary  maxim  of  administrative  law  that  the  precedents  estab- 
lished by  uniform  decisions  of  administrative  offlcero  are  authorities  for  their  succes- 
sors. It  is  also  a  rule,  CHtablished  by  n  nmerons  decisions  of  the  Supreme  Court  of  the 
United  States,  that,  in  the  case  of  a  doubtful  or  ambiguous  law,  the  contemporaneous 
construction  of  those  who  have  been  called  upon  to  carry  it  into  effect  is  an  authority 
for  the  courts  as  well  as  the  administrative  officers.  (United  States r.  Pugh,  99  U.  S., 
2H5;  United  States  v,  Moore,  95  U.  S.,  760;  Edward's  lessee  v.  Darby,  12  Wheat.,  207; 
United  States  v.  State  Bank,  6  Pet.,  29;  Sraythe  p.  Fiske,  23  Wall.,  382;  United  States 
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r.  Alexander,  12  Wall.,  177;  Peabody  v.  Stark,  16  Wall.,  240;  Hahn  0.  United  Statee, 
XJ.  8.  Supreme  Coart,  March  26,  1883). '^ 

Citations  of  the  State  laws,  nnder  which  the  elections  were  held,  are  hereto  ap- 
pended: 

Rey.  Stat.,  Ev.,  1852,  page  288 ;  Ky.,  Acta,  1867,  Chap.  1254,  Sec.  1 ;  Qen.  Stat.,  Ky., 
1873,  page  380,  Sec.  2. 

California,  Acts,  April  24, 1852 ;  Acts  April  15, 1858 ;  Acts  April  1, 1864 ;  Acts  March 
13,  1866;  Acts  March  11. 1868;  Acts  Apnl  4,  1870;  PoUtical  Code,  1872,  Sees.  1041, 
1343 ;  Amendment  Political  Code,  April  16,  1880,  Sec.  1343. 

Stat.,  (  onn.,  Compilation  1854,  p.  449,  Sec.  23;  p.  463,  Sec.  41 ;  Gen.  Stat.,  Conn., 
revision  1866,  p.  372.  Sec.  69;  p.  383,  Sec.  101. 

New  Hampshire,  Compiled  Stat.,  1852.  p.  92,  Sec.  3;  Gen.  Stat.,  N.  H.,  1867,  p.  84, 
Sec.  3;  Gen.  Laws,  N.  H.,  1878,  p.  103,  See.  3. 


Opinion  by  William  Lawrence,  Fir9t  CompirolUr, 

The  cases  cited  in  the  foregoing  argument  are  different  from  the  case  of  Mr.  Caine. 
The  statutes  in  force  now  are  different  from  those  in  force  when  the  salaries  were  paid 
in  the  cases  cited.  In  those  cases,  so  cited,  there  was  only  one  election  in  each  Con- 
gressional distiict  for  a  representative  for  each  term  in  Congress,  and  not  two  elec- 
tions as  in  Caine's  Case.  Under  the  election  laws  then  in  force,  in  the  States  referred 
to,  the  regular  election  was  not  held  until  after  the  Urm^  but  before  the  wwion^  of  Con- 
gress had  commenced.    The  act  of  August  16,  1866  (11  Stat.,  48),  provides: 

'*  That  the  compensation  of  each  Senator,  Representative,  and  Delegate  in  Congress 
shall  be  six  thousand  dollars  for  each  Congress,  and  mileage  as  now  provided  by  law  for 
iNWseMums  only,  to  be  paid  in  manner  folk)  wing,  to  wit :  on  ikeiiyt  day  of  each  regular 
9e$ai»H  each  Senator,  Bepiesentative,  and  Delegate  shall  receive  his  mileage  for  one  ses- 
sion, and  OH  the  first  day  of  each  month  thereafter  during  each  eeseton^  eompensation  at  the 
rate  of  three  thousand  dollars  per  annum  during  the  continuance  of  such  session,  and  at  the 
end  of  eueh  session  he  shall  receive  the  residue  of  his  salary  due  to  him  at  sut^  time  at  the  rate 
^forisaid  still  unpaid;  and  at  the  beginning  of  the  second  regular  session  of  the  Con- 
gress, each  Senator,  Representative,  and  Delegate  shall  receive  his  mileage  for  such 
second  session  and  monthly  during  such  session  compensation  at  the  rate  of  three 
thousand  dollars  per  annum  till  the  fourth  day  of  March  terminating  the  Congress, 
and  on  that  day  each  Senator,  Representative,  and  Delegate  shall  be  entitled  to  re- 
ceive any  balance  of  the  six  thousand  dollars  not  theretofore  paid  in  the  said  monthly 
installments  as  above  directed.'' 

Payments  under  this,  or  similar  statutes,  furnish  no  authority  for  payment  as 
asked  by  the  claimant  in  this  case.  It  has  already  been  shown,  that  a  Representative 
elect  does  not  become  an  offiooTj  until  a  session  of  Congress  commences  and  he  has 
taken  the  required  oath.  (Crowley's Case,. 3  Lawrence,  Compt.  Dec,  App.,  431.)  In 
the  cases  of  the  members  elected  after  a  term,  but  before  a  session  of  Congress  com- 
menced, they  became  members  of  Congress  in  time  to  get  the  full  salary,  none  of  which 
was,  or  could  have  been,  paid  until  after  a  session  began,  as  the  act  of  August  16, 
1856,  provided.    The  statute  now  in  force  is  entirely  different. 

The  claimant  is  not  entitled  to  the  payment  he  demands. 

Tkbasury  Depabtmsnt, 

First  Comptroller's  Offioe,  July  21,  1883. 
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IN  THE  MATTER  OF  THE  AUTHORITY  OF  PERSONS  EMPLOYED  UNDER 
SECTION  3463  OF  THE  REVISED  STATUTES  TO  VISIT,  ENTER  INTO,  AND 
EXAMINE  DISTILLERIES,  AND  TO  EXAMINE  "  FRUIT -DISTILLERY 
PAPERS."— DETECTION-APPROPRIATION  CASE. 


1.  A  person  employed  nuder  section  3463  of  the  Revised  Statutes  is  not  antborized  to 

''enter  into  and  upon  the  premises"  occupied  as  distilleries  ''to  see  if  they  are 
operated  in  accordance  with  the  laws."  Such  entry,  under  color  of  such  author- 
ity, is,  in  contemplation  of  law,  without  the  consent  of  the  owner  of  the  premises, 
and  in  violation  of  the  constitutional  guaranty  against  unreasonable  searches. 

2.  Statutes  empowering  officers,  or  quasi  officers,  specified  therein  to  ent«r  into  and 

examine  distilleries  to  detect  violations  of  law  are  authorized  by  the  Constitution 
as  necessary  revenue  regulations. 

3.  Statutes  giving  such  right  of  entry  and  examination  are  to  be  construed  strictly. 

4.  When  in  a  statute  a  special  authority  is  given  to  officers  therein  named  to  perform 

specific  duties,  and  an  authority,  sufficiently  comprehensive  in  terms,  if  standing 
alone,  to  include  the  special  authority,  is  given  to  employes  therein  provided 
for,  the  general  authority  will  be  construed  as  extending  only  to  those  aots  not 
provided  for  in  the  special  authority. 

5.  When  an  authority  is  given  by  statute  without  specifying  the  means  of  executing 

it,  the  right  to  employ  the  usual  and  appropriate  means  exists  as  an  incident  of 
the  authority  so  given.  But  incidental  powers  are  limited  to  the  performance 
of  such  acts  as  are  (1)  not  otherwise  specially  provided  for,  and  (2)  lawful. 

6.  The  "golden  rule"  of  construction  is,  to  give  effect  to  the  ordinary  meaning  of 

words  employed  in  a  statute,  unless  it  be  clear  that  the  law-making  power  in* 
tended  otherwise. 

7.  A  statute  is  not  to  be  made  dependent  for  its  execution  upon  the  consent  of  those 

OK  whom  it  is  to  operate,  unless  such  purpose  clearly  appear.  Laws  generally 
operate  without  the  consent  of  those  against  whom  they  are  executed. 

8.  No  person  employed  as  a  detective,  under  section  3463  of  the  Revised  Statutes,  can 

be  authorized  to  examine  the  sworn  returns  of  fruit  distillers,  with  a  vioiw  of 
ascertaining  whether  frauds  have  been  committed  on  the  revenues.  Sworn  offl- 
cers  alone  can  have  access  to  papers  which  disclose  the  style  or  mode  of  distil- 
lation, or  quality  of  spirits  produced  at  any  distillery. 

August  28, 1882,  the  Acting  Commissioner  of  Internal  Revenue  ad- 
dressed the  following  letter  to  I.  J.  Young,  collector  of  the  4th  internal- 
revenue  district  of  North  Carolina : 

**SiR :  Referring  to  circular  No.  247,  dated  June  24, 1882,  in  regard  to 
more  closely  supervising  the  operations  at  fruit  distilleries,  you  are  in- 
formed that  the  appropriation  for  the  present  year  for  the  payment  of 
deputy  collectors  will  not  admit  of  the  employment  of  special  deputy 
collectors  for  this  work.  Your  division  deputies  will  have  to  supervise 
the  work  of  gaugers,  supplemented  by  a  force  of  competent  persons 
employed  to  discover  violations  of  internal  revenue  law,  who  will  be 
paid  from  that  appropriation  on  Form  131,  and  for  this  purpose  j'ou  are 
authorized  to  expend  six  hundred  ($600)  dollars  in  addition  to  the  al- 
lowance made  you  in  letter  of  August  14,  1882.  This  must  cover  the 
^fruit-distilling  season,  not  exceeding  three  months. 

"You  should  employ  only  intelligent,  industrious,  and  competent 
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men,  who,  under  the  direction  of  your  deputy  collectors,  will  devote 
themselves  exclusively  to  the  work  for  which  they  are  employed. 

'^This  force  is  a  temporary  one,  to  be  discharged  at  the  expiration  of 
the  time  named,  or  earlier,  if  their  services  should  not  be  required.  No 
further  allowance  can  be  made  to  you  for  this  purpose.  You  will  inform 
the  persons  employed  that  they  must  not  expect  to  be  retained  in  the 
service  any  longer  time  than  is  indicated  above. 

"  It  is  believ^  that  the  revenue  from  taxes  on  spirits  distilled  from 
fruits  can  be  largely  increased  by  a  more  vigorous  enforcement  of  the 
law,  and  more  careful  supervision  of  the  operations  of  distiUers.  With 
this  in  view,  this  allowance  is  made  to  you. 

<< As  the  persons  employed  will  be  obliged  to  visit  fruit  distilleries j 
you  should  give  them  a  letter,  or  some  paper,  stating  that  they  are 
employed  in  the  internal-revenue  service  in  your  district  under  the 
direction  of  the  Commissioner  of  Internal  Bevenue,  but  they  must  dis< 
tinctly  understand  that  this  does  not  clothe  them  with  any  of  the  power 
of  a  deputy  collector  or  officer  of  the  Government.  They  will  always 
act  under  your  directions,  or  the  directions  of  such  deputy  as  you  may 
designate. 

<^  You  will  render  your  account  for  the  expenditure  of  this  allowance 
on  Form  131,  supported  by  proper  subvouchers  oh  Form  10.  A  report 
showing  how  and  where  the  persons  employed  were  occupied  each  day 
must  accompany  your  account.^ 

The  collector  employed  three  persons  under  this  authorit}',  two  of 
whom  were,  as  the  vouchers  for  their  payment  show,  engaged  during 
the  month  of  October,  1882,  <<at  the  collector's  office  examining  fruit- 
distillery  papers  for  the  purpose  of  detecting  frauds,"  and  the  third  was 
engaged  during  the  same  time  in  visiting  and  examining  fruit  distilleries. 
For  these  services  bills  in  the  sum  of  $100  each  have  been  presented  by 
these  parties  to  the  collector,  and  the  latter  has  rendered  an  account 
therefor,  which  has  been  approved  by  the  Secretary  of  the  Treasury 
and  the  Commissioner  of  Internal  Bevenue,  and  allowed  by  the  Fifth 
Auditor,  who  finds  a  balance  of  three  hundred  dollars  due  and  payable 
from  the  appropriation  for  detecting  frauds,  &c. 

The  Acting  Commissioner  of  Internal  Bevenue,  in  a  letter  to  the 
First  Comptroller  of  January  10, 1883,  says: 

<<The.^e  persons  are  employed  under  section  3463  of  the  Bevised  Stat- 
utes •  •  •  and  under  •  •  •  [auj  act  making  appropriations 
for  sundry  civil  expenses  of  the  Government  for  the  fiscial  year  ending 
June  30, 1883.  It  has  been  customary  in  this  office  to  make  limited  al- 
lowance to  collectors  from  the  appropriation  above  referred  to,  to  employ 
persons  to  obtain  information,  which  will  lead  to  the  discovery  of  viola- 
tions of  internal-revenue  law,  [and]  which  could  not  be  gained  by  their 
subordinate  officers,  the  regular  employes  of  the  collectors  being  so  well 
known  in  their  respective  districts  that  it  is  often  impossible  for  them 
to  discover  fhiuds  which  could  only  be  done  by  persons  not  known  to 
be  connected  with  the  collector's  office;  esj^ecially  is  this  the  case  in 
connection  with  the  illicit  production  and  sale  of  distilled  spirits  and 
tobacco.  It  was  believed  that  in  several  districts  where  a  large  num- 
ber of  fruit  distilleries  was  operated  a  considerable  portion  of  the  product 
of  such  distilleries  escaped  taxation  through  the  fraud  of  the  operators. 
These  stills  being  operated  in  sparsely  settled  and  inaccessible  portions 
of  the  district,  it  was  difficult  to  have  them  watched  by  deputy  collect- 
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ors,  in  some  districts  the  number  being  so  large  as  to  render  it  physi- 
cally impossible  for  the  deputy  collectors  to  visit  the  distilleries  more 
than  once  daring  the  distillery  season.  It  was  therefore  thought  wise, 
and  for  the  interests  of  the  service,  instead  of  increasing  the  number  of 
deputy  collectors,  to  employ  persons  to  visit  such  distilleries  frequently, 
to  see  if  they  were  operated  in  accordance  with  the  laws,  if  the  tax  was 
paid  upon  the  product,  and  to  get  all  information  possible  which  would 
develop  frauds  upon  the  int^nal  revenue,  if  they  were  being  practiced. 
So  far  as  this  office  has  been  informed  from  the  reports  and  returns 
received  it  is  believed  that  the  employment  of  these  persons  has  resulted 
in  largely  increasing  the  revenue  from  the  tax  on  spirits  distilled  from 
fruits. 

^<It  is  the  duty  not  only  of  deputy  collectors  but  of  all  officers  of 
internal  revenue  to  see  that  the  laws  are  enfDrced  [andj  the  regulations 
complied  with,  and  to  give  to  their  superior  officers  all  information  that 
they  can  obtain  in  regard  to  violations  of  law.  It  is  also  the  duty  of 
deputy  collectors  to  visit  all  places  where  articles  liable  to  tax  are  pro- 
duced to  examine  the  same,  to  report  their  condition,  and  to  discover, 
if  possible,  violations  of  law  thereat 

*^The  persons  referred  to  in  your  communication,  so  far  as  obtaining 
information  of  violations  of  internal-revenue  law  is  concerned,  were  per- 
forming service  which  is  required  of  every  internal-revenue  officer,  but, 
in  employing  them,  extraordinary  measures  were  being  taken  to  discover 
violations  of  law,  and  to  bring  oflfenders  to  punishment  It  seems  to 
me  that  the  employment  of  these  persons  was  within  the  spirit,  if  not 
within  the  letter  of  the  law." 

The  question  now  arises  as  to  whether  said  parties  were  lawfully 
employed,  and,  if  so,  whether  they  can  be  paid  from  any  appropriation. 

Decision  by  William  Lawsekce,  First  Comptroller: 

In  the  performance  of  his  duties  the  Commissioner  of  Internal  Bevenne 
is  under  the  direction  of  the  Secretary  of  the  Treasury,  who  is  the  chief 
executive  officer  of  the  Department  of  the  Treasury.  Subordinate  to 
the  Commissioner  are  collectors  of  internal  revenue.  These  collectors 
and  their  deputies  are  clothed  with  extraordinary  powers,  including 
in  certain  cases  the  power,  within  their  respective  districts,  to  '<  enter 
into  and  upon  the  premises"  of  persons  delinquent  in  making  returns 
for  assessment  (Eev.  Stat,  319,  320,  321,  3143,  3167, 3176,  3177, 3277, 
3286,  3318,  3671.)  Bevenue  officers  are  also  vested  with  a  power  of 
visitation  and  search  for  the  purpose  of  inspecting  the  operation  of  dis- 
tilling, and  of  detecting  violations  of  the  revenue  law«.  In  respect  to 
this  power  the  Revised  Statutes  provide  as  follows: 

^'Seo.  3276.  It  shall  be  lawful  for  any  revenue  officer  at  all  times,  as 
well  by  night  as  by  day.  to  enter  into  any  distillery  or  building  or  place 
used  for  the  business  of  distilling,  or  used  in  connection  therewith  for 
storage  or  other  purposes,  and  to  examine,  gauge,  measure,  and  take 
an  aceonnt  of  every  still  or  other  vessel  or  utensil  of  any  kind,  and  of 
all  low- wines,  and  of  the  quantity  and  gravity  of  all  mash,  wort^  or  beer, 
and  of  all  yeast,  or  other  compositions  for  exciting  or  producing  fermen- 
tation in  any  mash  or  beer,  of  all  spirits  and  of  all  materials  for  making 
or  distilling  spirits,  which  may  be  iu  any  such  distillery  or  premises,  or . 
in  possession  of  the  distiller.    And  whenever  any  internal-reveuue  officer, 
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or  any  person  called  by  him  to  his  aid,  is  hindered,  obstructed,  or  pre- 
Tented  by  any  distiller  or  by  any  workman,  or  other  person  acting  for 
snch  distiller,  or  in  his  employ^  from  entering  into  any  such  distillery 
or  building  or  place  as  aforesaid;  or  any  such  officer  is  by  the  distiller, 
or  his  workman,  or  any  x>6r80n  in  his  employ,  prevented  or  hindered 
from,  or  opposed,  or  obstructed,  or  molested  in  the  peiformance  of  his 
duty  under  the  intemal-reyenue  laws,  in  any  respect,  the  distiller  shall 
forfeit  the  sum  of  not  exceeding  one  thousand  dollars.  And  whenever 
any  officer,  having  demanded  admittance  into  a  distillery  or  distillery 
premises,  and  having  declared  his  name  and  office,  is  not  admitted  into 
snch  distillery  or  premises  by  the  distiller  or  other  person  having  charge 
thereof^  it  shall  be  lawfqil  for  such  officer  at  all  times,  as  well  by  night 
as  by  day,  to  break  open  by  force  any  of  the  doors  or  windows,  or  to  break 
through  any  of  the  walls  of  such  distillery  or  premises  necessary  to  be 
broken  open  or  through,  to  enable  him  to  enter  the  said  distillery  or 
premises;  and  the  distiller  shall  forfeit  the  sum  of  not  exceeding  one 
thousand  dollars. 

<^  Seg.  3277.  On  the  demand  of  any  internal-revenue  officer,  every  dis- 
tiller or  rectifier  shall  furnish  strong,  safe,  and  convenient  ladders  of 
sufficient  length  to  enable  the  officer  to  examine  and  gauge  any  vessel 
or  utensil  in  such  distillery  or  premises;  and  shall,  at  all  times  when 
required,  supply  all  assistance,  lights,  ladders,  tools,  staging,  or  other 
things  necessary  for  inspecting  the  premises,  stocks,  tools,  and  appa- 
ratus belonging  to  such  person,  and  shall  open  all  doors,  and  open  tbr 
examination  all  boxes,  packages,  and  all  casks,  barrels,  and  other  ves- 
sels not  under  the  control  of  the  revenue  officer  in  charge,  under  a  penalty 
of  five  hundred  dollars  for  every  refusal  or  neglect  so  to  do. 

"Sec.  3278.  It  shall  be  lawful  for  any  revenue  officer,  and  any  person 
acting  in  his  aid,  to  break  up  the  ground  on  any  part  of  a  distillery,  or 
premises  of  a  distiller  or  rectifier,  or  any  ground  adjoining  or  near  to 
such  distillery  or  premises,  or  any  wall  or  partition  thereof,  or  belong- 
ing thereto,  or  other  place,  to  search  for  any  pipe,  cock,  private  convey- 
ance, or  utensil;  and,  upon  finding  any  such  pipe  or  conveyance  leading 
therefrom  or  thereto,  to  break  up  the  ground,  house,  wall,  or  other  place 
through  or  into  which  such  pipe  or  other  conveyance  leads,  and  to 
break  or  cut  away  snch  pipe  or  other  conveyance,  and  turn  any  cock, 
or  to  examine  whether  such  pipe  or  other  conveyance  conveys  or  con- 
ceals any  mash,  wort,  or  beer,  or  other  liquor,  which  may  be  used  for 
the  distillation  of  low-wines  or  spirits,  from  the  sight  or  view  of  the 
officer,  so  as  to  prevent  or  hinder  him  from  taking  a  true  account  there- 
of.'' 

Subordinate  also  to  the  Commissioner,  and,  in  some  respects,  to  collect- 
ors, there  are  twoclasses  of  giumofficial  persons,  whose  powers  and  duties 
in  the  internal-revenue  service  it  is  material  to  consider:  (1)  intornal- 
revenne  agents,  (2)  deputy  collectors  of  internal  revenue.  In  addition 
to  these,  there  are  sometimes  persons  temporarily  employed  <^  for  detect- 
ing and  bringing  to  trial  and  punishment  persons  guilty  of  violating  the 
internal-revenue  laws,  or  conniving  at  the  same."  Internal-revenue 
agents  are  appointed  by  the  Oommissioner  of  Internal  Revenue.  These 
are  authorized  to  enter  upon  premises  and  make  examinations  as  fully  as 
collectors.  (Rev.  Stat,  3152,  3177,  3277, 3286, 3318.)  Deputy  collectors 
of  internal  revenue  are  appointed  by  collectors  of  internal  revenue,  and 
are  authorized,  in  their  proper  districts,  to  inquire  after  and  concerning 
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all  persons  therein  who  are  liable  to  tax,  to  gammon  sach  persons  and 
others  to  prodace  books  for  examination,  and  to  enter  npon  premises 
and  make  examinations  as  fully  as  collectors.  (Bev.  Stat.,  3148,  3172- 
3177,  327^-3278,  3318.)  \ 

These  are  extraordinary  powers,  under  which  ^^  the  operations,  style 
of  work,  or  apparatus  of  any  manufacturer  or  producer"  of  spirituous 
or  malt  liquors  or  other  taxable. products  may  be  ascertained ;  and  the 
unlawful  disclosure  of  any  of  these  matters  by  ''any  collector  or  deputy 
collector,  or  any  inspector,  or  other  ofQcer  acting  under  the  authority  of 
any  revenue  law  of  the  (Jnited  States"  is  a  criminal  offense.  Section 
3167  of  the  Revised  Statutes  provides  that : 

"  If  any  collector  or  deputy  collector,  or  any  inspector,  or  other  officer 
acting  under  the  authority  of  any  revenue  law  of  \the  United  States, 
divulges  to  any  party,  or  makes  known  in  any  other  manner  than  may 
be  provided  by  law,  the  operations,  style  of  work,  or  apparatus  of  any 
manufacturer  or  producer  visited  by  him  in  the  discharge  of  his  official 
duties,  he  shall  be  subject  to  a  fine  of  not  exceeding  one  thousand  dol- 
lars, or  to  be  imprisoned  for  not  exceeding  one  year,  or  to  both,  at  the 
discretion  of  the  court,  and  shall  be  dismissed  from  office,  and  be  forever 
thereafter  incapable  of  holding  any  office  under  the  Oovernment.'' 

The  words,  ''or  other  officer,"  in  this  penal  statute  include  agents 
appointed  by  the  Gommissioner  of  Internal  Bevenue  under  section  3162 
of  the  Bevised  Statutes,  as  amended  by  section  2  of  the  act  of  March  1, 
1879  (20  Stat.,  329);  for,  although  not  within  the  letter  of  this  criminal 
provision,  it  is  evident  that  Congress  intended  that  it  should  apply  to 
all  persons  who  are  clothed  with  authority  under  the  internal-revenue 
laws  to  enter  into,  and  make  an  examination  of,  premises. 

The  employment  of  persons  "  for  detecting  and  bringing  to  trial  and 
punishment  persons  guilty  of  violating  the  internal-revenue  laws,"  is 
provided  for  by  section  3463  of  the  Bevised  Statutes,  as  amended  by 
the  act  of  June  19, 1878  (20  Stat.,  187),  as  follows : 

"  The  Commissioner  of  Internal  Bevenue,  with  the  approval  of  the  Sec- 
retary of  the  Treasury,  is  authorized  to  pay  such  sums,  not  exceeding 
in  the  aggregate  the  sum  appropriated  therefor,  as  he  may  deem  neces- 
sary/or detecting  and  bringing  to  trial  and  punishment  persons  guilty  of 
violating  the  internal-revenue  2atr«,  or  conniving  at  the  same,  in  eases  where 
such  expenses  are  not  otherwise  provided  for  by  law. 

^^And  the  Commissioner  of  Internal  Bevenue  shall  malce  a  detailed 
statement  to  Congress  once  in  each  year  as  to  how  he  has  expended  this  sum^ 
•    •    •^^ 

There  is  no  act  of  Congress  which  expressly  authorized  the  employment 
of  persons  under  this  section;  and  persons  can  be  employed  under  it  only 
by  implication  of  a  grant  of  authority  therein  to  the  Commissioner  to 
employ  them.  Nor  is  there  any  express  authority  of  law  for  such  an 
employ^  to  enter  a  distillery  or  other  premises  for  the  purpose  of  search 
or  examination  under  the  internal-revenue  laws,  except  as  an  aid  or  a 
guard  for  the  proper  revenue  officer  or  agent,  who,  it  would  seem,  i» 
alone  clothed  with  authority  to  make  search  and  examination  of 
premises. 
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The  act  of  August  7, 1882  (22  Stat,  302,  312), ''  making  appropriations 
for  sundry  civil  expenses  of  the  Government  for  the  fiscal  year  ending 
June  thirtieth,  eighteen  hundred  and  eighty-three,  •  •  •''  appropri- 
ated sixty-five  thousand  dollars  for  <<  detecting,  and  bringing  to  trial  and 
punishment,  persons  guilty  of  violating  the  internal-revenue  laws,  or 
accessory  to  the  same,  including  payments  for  information  and  detec- 
tion.'' 

An  appropriation  was  made  for  the  same  fiscal  year  (act  of  August  5, 
1882,  22  Stat.,  230)  for  the  salaries  and  expenses  of  collectors  of  internal 
revenue,  deputy  collectors,  revenue  agents,  and  other  subordinate  in- 
ternal-revenue officers,  including  surveyors  of  stills,  gaugers,  and  store- 
keepers. 

It  is  in  view  of  this  legislati(m  that  the  question  of  the  right  of  the 
person  employed  in  the  case  under  consideration  to  be  paid  compensa- 
tion for  <'  visiting  and  examining  fruit  distilleries "  should  be  consid- 
ered. 

I.  As  to  the  claim  of  the  person  who  rendered  such  service. 

If  a  ])erson  be  employed  b^'  an  officer  of  the  Government  to  ^^ enter 
into  and  upon  the  premises"  occupied  as  distilleries*  in  order  to  ascer- 
tain whether  such  distilleries  are  <^  operated  in  accordance  with  the 
laws,"  or  whether  any  frauds  have  been  committed  on  the  revenue  laws,  no 
compensation  can  be  paid  to  such  person,  under  the  provisions  of  section 
34(>3  of  the  Revised  Statutes,  or  the  appropriations  made  pursuant 
thereto,  unless  the  employment  was  lawful  and  the  services  rendered 
were  of  a  lawful  character. 

1.  In  an  abstract  point  of  view  the  right  to  enter  into  and  search  or  ex- 
amine the  premises  of  any  person  must  be  founded  on  legal  warrant ;  for 
Buich  an  entry  or  search  is  in  contravention  of  the  common  law  and  the 
constitutional  rights  of  the  people;  hence,  it  follows,  that  no  officer,  or 
other  person,  can  be  commissioned  or  employed  to  enter  into,  inspect, 
or  search  the  premises  of  a  distiller,  in  the  absence  of  clear  statutory 
authority  for  such  entry,  inspection,  or  search.  "  The  law  of  England," 
says  Blackstone,  ^'  has  so  particular  and  tender  a  regard  to  the  immu- 
nity of  a  man's  house,  that  it  styles  it  his  castle,  and  will  never  suffer  it 
to  be  violated  with  impunity  5  agreeing  herein  with  the  sentiments  of 
ancient  Rome,  as  expressed  in  the  words  of  TuUy  [Fro  domo^  41] :  *  Quid 
enim  sanctiiM^  quid  omni  religione  munitius,  quam  domus  uniuscujtisque 
civiumt  For  this  reason  no  outward  doors  can,  in  general,  be  broken 
open  to  execute  any  civil  process,  •  •  •.  Hence,  also,  in  part  arises 
the  animadversion  of  the  law  upon  eaves-droppers,  nuisancers,  and  in 
cendiaries."  (4  Blackst.,  Com.,  223.)  The  civil  as  well  as  the  (M>mmon 
law  esteemed  a  man's  house  as  a  sanctuary  which  could  not  be  invaded 
^tutissimum  refrigium  et  reoeptaculum ;  and  when  the  inmate  lurked  at 
home  to  elude  a  prosecution,  the  only  remedy,  if  he  did  not  appear — si 
nonsisteret — ^after  being  summoned  thi*ee  times  by  the  voice  of  a  herald 
or  by  the  praetor's  edict,  was  an  attachment  of  such  effects  as  could  be 
5  D  83 
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fonud  outside  the  premises.  Our  laws  are  in  spirit  the  same ;  no  one 
can,  without  lawful  power,  invade  the  house  or  premises  of  an  Ameri- 
can citizen. 

Several  statutes  confer  on  certain  revenue  officers  this  power,  and, 
although  in  contravention  of  common  right,  such  statutes,  when  con- 
sidered as  necessary  revenue  regulations,  are  deemed  constitutional. 
{In  re  Meadow  and  Brothers,  in  the  United  States  district  court  for  the 
northern  district  of  Georgia,  1869,  before  Erskine,  Judge,  vol.  10,  Inter- 
nal Revenue  Eecord,  No.  244,  September  4, 1869,  p.  74;  1  Blackst,  Com., 
319;  Act  March  3, 1791,  1  Stat.,  202;   Act  May  8,  1792,  Id.,  267;  Act 
July  22,  1813,  3  Stat,  22;  Murray's  Lessee  et  al.  v.  Hoboken  Laud  and 
Improvement  Co.,  18  How.,  272;  Martin  v.  Mott,  12  Wheat.,  19;  The 
United  States  v.  Ferreira,  13  How.,  40.    As  to  history  of  general  search 
warrants,  see  article  by  Mr.  Otis,  American  Law  Review,  July,  1869.) 
But  it  has  always  been  held,  that  statutes,  which  confer  such  extraordi- 
nary powers,  are  to  be  construed  strictly,  and  are  never  to  be  extended 
beyond  the  plain  intention  of  the  lejjislation,  as  ascertained  from  the 
language  used.     "  Statutes  in  derogation  of  common  right  are  in  the 
construction  kept 'within  their  express  provisions."     (Bishop,  Written 
Laws,  119;  The  Indianapolis  and  Cincinnati  Railroad  Co.  v.  Kinney,  S 
Indiana,  402;  Sedgwick,  Construction  Stat,  and  Const.  L.,  2d  ed.,  267.) 
The  statutes,  which  confer  the  power  of  entry  into,  and  search  of,  dis- 
tillery premises  upon  persons  in  the  internal-revenue  service,  expressly 
designate  by  title  or  class  the  offices  or  employments  of  such  i)er8on8, 
namely:  internal  revenue  collectors,  their  deputies,  and  the  agents  ap- 
points under  section  3162  of  the  Revised  Statutes  as  amen<^d.    Hence 
it  follows,  from  the  rule  of  construction  stated  and  based  as  it  is  on  the 
sacred  rights  of  each  citizen,  that  the  maxim,  expressio  unius  est  exclu- 
sio  alterius,  applies  with  its  greatest  force  to  these  statutes.    None  of  the  ' 
persons  employed  in  the  case  under  consideration  were  revenue  officers; 
indeed,  the  deputy  commissioner  expressly  directed  that  none  of  these 
should  be  authorized  to  act,  even  in  the  quasi  official  character  of  deputy 
collector;  and  it  is  not  alleged  nor  can  it  be  shown  that  any  of  them 
were  clothed  with  the  powers  of  a  revenue  agent,  appointed  under 
section  3162.     They  were  employed  or  appointed  under  section  3463 
of  the  Revised  Statutes,  and  certainly  nothing  contained  in  this  section 
can  be  construed  as  conferring  authority  on  informers  or  other  persons 
employed  to  detect  frauds,  to  enter  and  search  any  house  or  business 
premises.     (United  States  v.  Gerraaine,  99  U.  S.,  608.) 

2.  The  employment  of  persons  under  section  3463  of  the  Revised  Stat, 
ates  is  limited  to  cases  in  which  the  expenses  of  detecting  frauds  <'  are 
not  otherwise  provided  for  by  law.**  The  duties  of  visiting  distilleries,  of 
inspecting  the  operations  of  distillers,  and  of  examining  their  books, 
returns,  and  other  business  papers  for  the  purpose  of  detecting  viola- 
tions of  the  internal-revenue  laws  are  provided  for  by  the  law  which 
created  the  office  of  collector  of  internal  revenue,  and  which,  authorizes 
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the  appoiDtment  of  a  limited  namber  of  collectors  and  agents  and  of  a 
nomber  of  deputy  collectors,  storekeepers,  and  gangers  limited  only  by 
the  provisions  of  tbe  annual  appropriation  acts.  The  employment  of  offi- 
cers, agents,  or  other  persons,  in  excess  of  such  limitations,  is  no  more 
authorized  than  the  apx)oiutment  of  a  collector  to  an  office  not  created 
by  law.  If  Congress  has.  not  provided  a  sufficient  number  of  agents  or 
officers  to  perform  a  particular  duty,  the  executive  branch  of  the  Govern- 
ment cannot  do  so ;  it  cannot  make  laws. 

3.  It  is  a  well-settled  principle  of  law,  that,  when  a  particular  duty, 
or  class  of  duties,  is  expressly  imposed  upon  specified  officers  or  agents 
by  special  statutory  provision,  all  other  persons  who  are  clothed  with 
powers  in  general  terms  are  excluded  from  the  performance  of  such 
duties.  '^A  thing  which  is  given  in  particular  shall  not  be  taken  away 
by  general  words."  "A  particular  enactment  must  prevail  over  a  gen- 
eral enactment  in  the  same  statute ;  the  general  enactment  must  be  taken 
to  affect  only  the  other  parts  of  the  statute  to  which  it  may  properly 
apply.  Special  and  im))erative  provisions  as  to  practice  cannot  be  con- 
trolled by  general  provisions  in  reference  to  the  same  subject-matter.'' 
(Sedgwick,  Construction  Stat,  and  Const.  L.,  2d  ed.,  211,  360,  note; 
Huidekoper's  Case  (second),  3  Lawrence,  Compt.  Dec.,  161.  Osage- 
Land  Case,  Jd.,  365.)* 


•This  view  seems  to  be  recognized  by  the  followiDg  "Circular  letter,- No.  49,  rela- 
tive to  miscellaneons  expense-accounts  on  Form  131,  for  expenditures  under  the  appro- 
priation for  discoyering  violations  of  internal-revenue  law,  6lc."  : 

[1878.  Department  Vo.  102.   Internal  ReveDne.] 

•  *  Treasury  Department, 

Office  of  Internal  Hbvenue, 

H'ashingtony  September  20,  187^. 

I  desire  to  call  attention  of  collectors  and  revenue  agents  to  the  importance  of 
promptly  rendering  their  miscellaneons  expense-accounts  on  Form  131,  for  expenditures 
under  the  appropriation  for  discoyering  violations  of  the  Internal  Revenue  laws  and 
bringiug  offenders  to  punishment.  They  must  be  sent  to  this  office  at  the  close  of  the 
month  in  which  the  expenditure  is  incurred  ;  or  if  that  is  impracticable,  as  in  case  of 
an  organized  movement  against  illicit  distillers  which  may  embrace  a  portion  of  two 
months,  they  should  be  forwarded  as  soon  as  possible  after  the  expenditure  is  made. 

A  report  containing  a  succinct  history  of  the  operations  of  the  force  employed,  with 
tbe  results  accomplished,  must  accompany  each  account.  This  report  should  state 
the  number  of  persons  employed,  the  locality  where  they  operated,  the  nature  of  the 
iervioes  rendered,  the  number  of  stills  seized  or  destroyed,  as  the  case  may  be,  with 
tbe  names  of  ihe  owners  or  claimants,  if  known,  and  the  names  of  offenders  arrested. 
If  tobacco  or  other  property  is  seized,  the  quantity  and  its  value  should  be  stated. 
Hereafter  no  acGOunt«  of  this  nature  will  be  approved  untiKsnch  a  report  is  received. 

Collectors  and  agents  are  reminded  that  they  should  make  no  expenditure  to  be 
paid  from  this  appropriation  until  authorized  so  to  do.  A  copy  of  the  letter  authoriz- 
m^  the  expenditure  must  be  transmitted  with  the  account. 

when  a  fixed  sum  has  been  allowed  to  a  collector  or  agent  for  a  definite  time,  the 
expenditures  during  that  period  must  not  exceed  the  allowance.  If  the  allowance  is 
found  to  be  inadequate,  this  ofiice  should  be  so  informed,  and  application  made  for 
tbe  sum  required.  No  allowance,  unless  specially  made  for  that  purpose,  can  be  used 
to  cover  an  expenditure  already  made  or  liability  previously  incurred. 

Collectors  and  agents  will  bear  in  mind  that  no  payments  can  be  made  from  the 
Appropriation  above  named  to  any  general  or  ajpedal  deputy  colleoloTf  ot  for  any  eervicee 
er  expeii9e9  which  are  otherwise  provided  for  by  Jaw» 

H.  C.  ROGERS, 
Acting  Commieeioner, 
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There  is  a  special  Btatutory  authority  given  to  certain  officers  and 
agents  to  perform  the  particular  duty  of  supervising  the  operations  of 
distillers  and  of  entering  and  examining  distillery  premises. 

It  is  said  in  Hardcastle  on  Statutory  Law,  page  109,  that  "Acts  of 
Parliament  sometimes  contain  general  ena4)tments  relating  to  the  whole 
«ubject-matter  of  the  statute,  and  also  specific  and  particular  enactments 
irelating  to  certain  special  matters^  and  if  the  general  and  specific  enact- 
cients  prove  to  be  in  any  way  repugnant  to  one  another,  the  question 
^11  arise,  Which  is  to  control  the  other!  ^  The  author  then  cites  Pretty 
f^.  Solly  (26  Beav.,  606),  in  which  it  is  said  "the  rule  is,  that  whenever 
there  is  a  particular  enactment  and  a  general  enactment  in  the  same 
statute,  and  the  latter,  taken  in  its  most  comprehensive  sense,  would 
•overrule  the  former,  the  particular  enactment  must  be  operative,  and 
the  general  enactment  must  be  taken  to  affect  only  the  other  parts  of 
the  statute  to  which  it  may  properly  apply.''  (De  Winton  v,  Brecon, 
28  L.  J.,  Ch.,  604;  Churchill  v.  Crease,  5  Bing.,  180;  Ex  parte  St.  Sep- 
tilchre's,  33  L.  J.,  Ch.,  372;  London,  Chatham,  and  Dover  Railway  Co., 
t?.  Wandsworth  Board  of  Works,  Law  Rep.,  8  O.  P.,  186;  Attorney- 
General  V.  Great  Eastern  Kailway,  Law  Rep.,  7  Ch.,  481;  and  see 
Hardcastle,  Statutory  Law,  83.)  The  same  principle  is  illustrated  by 
the  maxim,  embodying  the  rule  of  construction  applicable  to  the  repeal 
by  implication  of  a  special  statute  by  a  ''^contrariant^  general  statute, 
generalia  spedalibtis  non  derogant  "The  general  rule  is  that  prior  stat- 
utes are  held  to  be  repealed  by  implication  by  subsequent  statutes  if 
the  two  are  contrariant  But  this  general  rule  does^not  apply  if  the 
prior  enactment  is  a  special  one  and  the  subsequent  enactment  is  a  gen- 
eral one."  (Hardcastle,  Statutory  Law,  174,  citing  Thorpe  v.  Adams, 
Law  Rep.,  6  C.  P.,  135;  R.  v.  Poor  Law  Commissioners,  6  Ad.  &  EL, 
1;  Loudon  &  Black  wall  Railway  Co.  r.  Limehouse  District  Board  of 
Works,  3  Kay  &  J.,  128;  Fitzgerald  v.  Champneys,  30  L.  J.,  Ch.,  782; 
Bramston  v.  Colchester,  6  E.  &  B.,  246;  Great  Central  Ga«  Consumers 
Co.  V.  Clarke,  13  C.  B.,  K  S.,  840;  Daw  v.  Metropolitan  Board,  31  L. 
J.,  C.  P.,  223;  Duncan  v.  Scottish  N.  E.  Railway,  Law  Rep.,  2  S.  A., 
20;  Earl  of  Shrewsbury  v.  Scott,  6  C.  B.,  N.  S.,  1.)  Similarly,  it  has 
been  said  that  "  the  more  specific  provision  controls  the  geueral,  without 
regard  to  their  comparative  dates;  the  two  acts  operating  together,  and 
neither  one  working  a  repeal  of  the  other."    (Bishop,  Written  Laws,  126). 

A  kindred  principle  is  illustrated  by  Broom  in  his  work  on  Legal 
Maxims,  page  646,  under  the  maxim,  ^^  verba  generalia  restringuntur  ad 
habilitatem  rei  vel personam  "  ;  and  in  respect  thereof  he  says,  that "  where 
Bi  particular  cUiss  [of  persons  or  things]  is  spoken  of,  and  general  words 
follow,  the  class  first  mentioned  is  to  be  taken  as  the  most  comprehen- 
sive,  and  the  general  words  treated  as  referring  to  matters  ejustem  gen- 
eris with  such  class;  the  eflfect  oi general  words  when  they  follow  partic- 
ular words  being  thus  restricted.''  Ou  the  like  point  Sedgwick  says, 
^<  that  where  two  statutes  of  the  same  date  relate  to  the  same  thing. 
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bnt  one  is  more  comprehensive  than  the  other,  there  will  be  an  effort 
to  give  to  one  some  operation  not  embraced  in  the  other."  (Sedgwick 
Construction  Stat,  and  Const.  L.,  211 ;  Naz.  Lit.  and  Ben.  Inst,  v.  Com- 
monwealth, 14'B.  Monroe,  266.)  Other  authorities  show  that  the  same 
principle  generally  applies  without  reference  to  the  date  of  the  acts. 

4.  Section  3463  of  the  Revised  Statutes  has,  in  practice,  been  construed 
as  conferring  a  general  authority  on  the  Commissioner  of  Internal  Reve- 
nue to  employ  persons  by  the  month  or  for  some  definite  period,  at  fixed 
compensation,  to  detect  and  bring  to' trial  and  punishment  those  guilty 
of  violating  the  internal-revenue  laws.  The  soundness  of  this  construc- 
tion may  well  be  doubted;  but,  as  it  has  long  b^en  followed,  there  is 
not,  in  the  absence  of  good  administrative  reasons,  any  necessity  to 
change  it.  This  general  authority^  however,  is  not  to  be  construed  as 
interfering  with  the  special  authnrity  to  supervise  and  inspect  the  basi- 
ness  of  distillers,  which  is  vested  in  certain  officers  and  agents  in  the 
regular  iutemalrevenue  service.  It  is  not  to  be  supposed  that  Con- 
gress intended,  either  to  make  duplicate  provisions  for  performing  these 
important  and  most  delicate  duties,  or  to  organize  the  means  of  estab- 
lishing conflicting  authorities.  The  legal  possibility  of  such  a  conflict 
must  be  shown  by  the  clear  language  of  a  statute.  (Birch's  Case,  1 
Lawrence,  Compt.  Dec,  2d  ed.,  155;  Clerk's  Case,  Jrf.,  305.) 

5.  By  the  terms  of  section  3463  the  persons  employed  under  it  only 
have  power  to  detect  "  persons  guilty  of  violating  the  internal -revenue 
laws,  or  conniving  at  the  same,"  or  to  render  service  in  ^'  bringing  to  trial 
and  punishment  persons"  thus  guilty.  It  is  admitted  that  this  power 
carries  with  it  the  incidental  right  to  exercise  the  appropriate  means 
for  its  execution.  Quando  lex  aliquid  concedity  concedere  videtur  et  idy 
per  quod  devenitur  ad  illud.  (Potter's  ]Dwarris,  Stat.,  123,  citing  2  Insti^ 
306;  7  Coke,  Bep.,  Part  XII,  131).  But  this  incidental  power  is  cer- 
tainly limited  to  the  performance  of  such  acts  as  are  (1)  not  otherwise 
specially  provided  for,  and  (2)  lawful.  The  power  to  enter  into  and  ex« 
amine  distilleries  is,  as  has  been  shown,  otherwise  provided  for,  and,  in 
addition  to  this.  Congress  'has,  by  general  law  and  by  provisions  in 
annual  appropriation  acts,  limited  the  number  of  officers  and  agents  who 
shall  exercise  this  power.  It  must  be  obvious  that  the  right  to  enter  a 
house  or  distillery  without  warrant,  without  a  criminal  charge,  and 
merely  to  act  as  a  detective  for  the  purpose  of  discovering  whether  there 
is  a  ground  for  such  a  charge,  is  a  power  which  cannot  by  any  possi- 
bility be  admitted  to  exist  by  implication — such  an  extraordinary  power 
can  only  be  given  by  express  statute.  The  Constitution  prohibits  ^^un- 
reasonable searches."  And  it  is  said  by  an  eminent  constitutional  jurist, 
that  **  searches  •  •  •  are  always  unreasonable  when  they  are 
without  authority  of  law."  Paschal,  Annot.  Const.,  3d  ed.,  257,  note  to 
Art.  lY,  Amendments  Const.) 

6.  The  letter  of  the  Acting  Commissioner  of  August  28, 1882,  expressly 
says  to  the  collector  to  whom  it  is  addressed,  that  the  persons  to  be 
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employed  under  its  authority  are  to  receive  from  the  collector  written 
evidence  of  employment,  but  that "  they  must  distinctly  understand  that 
this  does  not  clothe  them  with  any  of  the  power  of  a  deputy  collector  or 
officer."  Yet  the  power  to  "enter  into  any  distillery  •  •  •  ^  and 
to  examine  •  •  •  every  still  •  •  •  ^  and  •  •  •  all  mate- 
rials for  making  or  distilling  spirits,  which  may  be  in  any  such  distil- 
lery," is  precisely  one  of  the  powers  which  is  given  only  to  officers  and 
agents  who  act  under  the  responsibility  of  an  oath,  and  of  heavy  crimi- 
nal liabilities,  in  respect  to  the  manner  in  which  they  discharge  their 
duties. 

7.  It  is  made  a  crime  for  a  collector,  deputy  collector,  inspector,  or 
other  officer,  to  divulge  "  the  operations,  style  of  work,  or  apparatus  of 
any  manufacturer  or  pro<lucer  [of  spirits  or  malt  liquors]  visited  by  him 
in  the  discharge  of  his  official  duties.''  (Bev.  Stat.,  3167.)  This  lan- 
guage shows  a  purpose  to  protect  distillers  and  producers  against  any 
unlawful  disclosure  of  the  processes  of  their  art  or  of  the  style  or  oper- 
ation of  their  machinery.  Manifestly  the  persons  employed  under  sec- 
tion 3463  of  the  Revised  Statutes  are  not  amenable  to  this  penal  statute, 
for  its  provisions  are  in  express  terms  applicable  to  (^cers,  or,  at  most 
to  persons  lawfully  acting  in  an  official  or  quasi-official  capacity.  It  is 
not  reasonable  to  sup[)ose  that  Congress  would,  in  one  section  of  a 
statute,  require  protection  for  distillers  against  disclosures  by  sworn 
officers,  and  in  another  section  give  to  unofficial  person  s  the  unrestrained 
power  to  make  such  disclosures.  The  persons  employed  in  the  case 
under  consideration  were  not  acting  under  an  oath  for  the  proper  per- 
formance of  their  duties,  while  all  officers,  or  quasi  officers,  clothed  with 
power  of  entry  and  search,  or  of  supervision  in  internal-revenue  matters, 
are  incompetent  to  exercise  these  powers  until  they  have  taken  the  oath 
prescribed  by  law :  it  would,  therefore,  be  most  unreasonable  to  suppose 
that  Congress  intended  to  subject  distillers  to  visitation  and  search  by 
unofficial  persons  not  acting  under  the  obligation  of  an  oath,  and  to  whom 
the  statutes  imposing  penalties  upon  officers  for  misconduct  or  omis- 
sions of  duty  would  not  apply.  • 

The  statute  in  express  terms  makes  it  lawful  "  for  any  revenue  offi- 
cer •••  to  enter  into  any  distillery."  (Rev.  Stat.,  3276.)  This 
shows  a  distinct  purpose  to  limit  this  power  to  such  persons  as  can  be 
regarded  as  revenue  officers.  The  statute  authorizes  an  officer  to  call 
to  his  aid  "any  person,"  but  this  is  solely  for  the  purpose  of  giving  him 
"aid"  in  "entering"  a  distillery;  and  it  makes  it  penal  to  resist  such 
officer  or  person.  The  "  person"  designated  is  not  necessarily  one  em- 
ployed under  section  3463,  but,  if  he  were  so  employed,  nevertheless 
his  power  is  limited  solely  to  rendering  aid  to  the  officer  in  entering,  or 
to  protecting  him  fironi  assault  when  an  entrance  is  effected.  The  stat- 
ute makes  it  penal  to  molest  such  officer  "  in  the  performance  of  his 
duty  " ;  it  was  intended  for  the  protection  of  officials,  not  for  the  pro- 
tection of  intruders.    The  protection  of  the  law  follows  the  officer  after 
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he  has  entered  a  distillery,  but  it  is  not  extended,  in  terms  to  any  other 
person.  Whether  it  can  be  construed  to  apply  to  persons  lawfully  accom- 
panying the  officer  for  his  protection  in  his  investigation  of  a  distillery 
into  which  an  enforced  entrance  has  been  made,  is  not  material  to  the 
present  discussion.  The  internal-revenue  statutes  have  wisely  distin- 
guish^! between  the  powers  of  official  and  unofficial  persons  in  other 
instances,  thus : 

"Any  officer  of  internal  revenue  may  be  specially  authorized  by  the 
Commissioner  of  Internal  Revenue  to  seize  any  property  which  may  by 
law  be  subject  to  seizure,  and  for  that  purpose  such  officer  shall  have 
all  the  power  conferred  by  Uw  upon  collectors;  and  such  special  au- 
thority shall  be  limited  in  respect  of  time,  place,  and  kind  and  class  of 
property,  as  the  Commissioner  may  specify:  Provided^  That  no  collector 
shall  be  detailed  or  authorized  to  discharge  any  duty  imposed  by  law 
upon  any  other  collector.'^    (Rev.  Stat.,  3166.) 

But  accompanying  'the  grant  of  this  power  are  sections  providing 
compensation  to  the  owners  of  property  unlawfully  seized  by  such  offi- 
cers. (Rev.  Stat.,  989,  3220;  Dunnegan's  Case,  2  Lawrence,  Compt. 
Dec.,  2d  ed.,  87.)  Clearly,  persons  employed  under  section  3463  cannot 
make  such  seizures,  except  at  their  own  peril,  and  under  their  own  in- 
dividual responsibility  to  the  owner  or  person  from  whom  the  property 
is  seized.  Such  persons  h*ve  no  more  authority  to  enter  a  distillery  or 
to  inspect  the  operations  of  the  distillers  than  they  have  to  seize  prop- 
erty therein.  They  have  merely  the  power  of  private  citizens  in  such 
ease.  Distillers  are  required  to  furnish  facilities  to  "officers"  for  "in- 
specting the  premises"  (Rev.  Stat.,  3277);  but  no  law  requires  them  to 
afford  such  facilities  to  private  detectives,  or  to  citizens  who  are  not 
acting  under  legal  warrant.  In  such  case  the  commission  of  the  proper 
officer  or  agent  is  his  warrant — the  authority  of  the  bearer  of  this  war- 
rant to  enter  premises  is,  in  contemplation  of  law,  recited  therein,  and 
all  persons  are  presumed  to  know  it,  for  all  persons  are  presumed  to 
know  the  law. 

8.  Internal-revenue  officers  and  agents  clothed  with  powers  of  search 
may  possibly  be  aided  in  the  performance  of  many  duties  by  persons 
employed  under  section  3463;  but  the  right  of  actual  visitation  and 
search  is  not  intrusted  by  the  statute  to  any  such  persons.  Distillers 
and  producers  of  spirits  and  beer  have  the  same  right  of  security  from 
search  and  seizure  of  property  as  other  citizens;  and  this  right  must 
not  be  invaded,  unless  there  is  unquestionable  authority  of  law  for  an 
invasion  thereof.  The  law  has,  from  necessity  and  for  the  purposes  of 
protecting  the  revenue  and  public  interests,  to  some  extent  invaded 
this  right;  but  in  doing  so  Congress  has  guarded  the  rights  of  the  dis- 
tiller as  far  as  i)ossible  by  conferring  the  powers  of  search  and  seizure 
on  none  but  sworn  officers  or  agents  of  the  G-overnment,  who  are  liable 
not  only  to  the  Government  but  to  the  persons  whose  rights  are  invaded, 
when  any  crime  or  unjustifiable  damages  are  committed.  It  must 
therefore  be  clear,  beyond  doubt,  that  the  claimant,  who  rendered  serv- 
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ice  "  in  visiting  and  examining  fruit  distilleries/'  was  engaged  in  a  serv- 
ice which  the  law  did  not  permit  him  to  perform,  a  service  which^ 
ander  the  circumstances,  no  oflBcer  could  authorize,  and  which  might 
prove  very  hazardous  to  the  employ^.  This  remark  is  made  in  view  of 
the  fact  that  it  seems  to  be  supposed  that  unofficial  employ6s  may  be 
authorized  to  visit,  enter  into,  and  examine  distilleries,  if  the  entry  and 
examination  be  not  made  "  by  force  or  against  the  consent  of  the 
owner."  The  Commissioner  of  Internal  Revenue,  in  a  letter  of  February 
8, 1883,  addressed  to  the  First  Comptroller,  in  respect  to  the  matter  of 
the  claims  now  under  consideration,  says  on  this  subject: 

"  It  is  true  that  the  law  authorizes  the  doing  of  certain  things  by 
officers  whicli  cannot  lawfully  be  done  by  unofficial  persons.  One  of 
these  is  the  entry  of  a  distillery  by  force  and  without  the  consent  of 
the  owner.  •  •  •  They  [the  unofficial  persons]  were  to  visit  distill- 
eries it  is  true,  but  if  they  entered  a  distillery,  it  was  not  to  be  by  force, 
or  against  the  consent  of  the  owner,  and  there  is  no  law,  civil,  common, 
or  statutory,  which  makes  it  a  trespass  for  a  citizen  to  enter  premises 
without  force  and  with  the  consent  of  the  owner." 

The  question  of  trespass  is  not  material  to  the  case  under  considera- 
tion, nor  does  it  ever  arise  so  as  to  affect  a  right  to  compensation  under 
the  internal-revenue  laws,  when  a  properly  authorized  officer  or  agent  of 
the  Government  is  acting  in  the  line  of  his  d«ty  or  employment.  Judg- 
ment in  damaged  ren()ered  against  such  officers  and  agents  for  trespasses 
are,  as  a  rule,  satisfied  by  the  Grovernment  when  there  is  a  certificate 
of  probable  cause.  (Dunuegan's  Case,  2  Lawrence,  Compt.  Dec.,  2d 
ed.,  87).  The  material  question  is,  whether  the  parties  employed  en- 
tered any  distillery  premises  or  examined  any  book  records  or  returns 
of  any  distiller  on  their  own  responsibility  as  private  citizens,  or  in 
the  character  of  employes  of  the  United  States,  or  of  any  officer  thereof. 
The  facts  of  the  case  show  that  the  claimants  acted  only  in  the  latter 
character;  and  in  so  acting  they  violated  the  spirit,  if  not  the  letter,  of 
section  5448  of  the  Revised  Statutes. 

Undoubtedly,  any  person  may  on  his  own  responsibility  engage  in  the 
work  of  entering  distilleries  and  making  an  examination  of  the  books^ 
returns,  or  operations  of  distillers  for  the  purpose  of  detecting  frauds 
on  the  revenue,  or  for  any  purpose ;  but  he  must  not  make  such  entry 
or  examination  in  the  character  of  one  having  authority  of  law  there- 
for, unless  he  have  such  authority.  Section  3403  of  the  Revised  Stat- 
utes must  be  expounded  so  as  to  harmonize  its  provisions  with  the 
doctrine  of  the  Constitution,  that  "  The  right  of  the  people  to  be  se- 
cure in  their  persons,  houses,  papers,  and  eflecta,  against  unreasonable 
searches  and  seizures,  shall  not  be  violated."  This  section  of  the  Re- 
vised Statutes  cannot  be  construed  as  authorizing  the  appointment  of 
an  in  ternal-re  venue  collector,  deputy  collector,  or  ageu  t,  or  of  any  internal- 
revenue  officer ;  nor  can  any  appropriation  for  the  objects  therein  speci  fied 
be  expended  in  compensating  such  an  officer,  deputy,  or  agent  for  any 
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services  that  he  may  render.  These  matters  are  otherwise  provided 
for  in  the  statutes ;  hence,  since  no  person  except  an  internal  revenue 
collector,  deputy  collector,  agent,  storekeeper,  or  ganger  can  enter  into 
a  distillery  for  the  purpose  of  making  any  investigation  under  the  in- 
ternal-revenue laws,  it  follows,  that  any  entry  into,  or  investigation  of, 
a  distillery  by  any  person  claiming  to  act  under  those  laws,  is  an  entry 
and  examination  under  false  pretense,  and  therefore  a  violation  of  the 
right  of  the  distiller  to  be  secure  in  his  person,  house,  papers,  and  ef- 
fects against  unreasonable  search ;  for,  as  already  shown,  all  searches 
without  warrant  or  authority  of  law  are  unreasonable.  The  mere 
statement  of  the  facts  in  this  case,  and  of  the  laws  applicable  thereto, 
shows  that  the  employment  of  the  claimants,  for  the  purposes  set  forth 
in  the  letter  of  the  Acting  Commissioner  of  Internal  Revenue,  namely, 
of  **  supervising  the  operations  at  fruit  distilleries,"  was  not  only  un- 
authorized by  law,  but  was  an  act  which  enabled  the  appointees  to 
violate  the  fundamental  rights  of  the  people  whose  houses  were  en- 
tered, or  whose  papers  were  examined.  Armed  with  "  a  letter  or  some 
paper  stating"  that  he  was  "employed  •  •  »  under  the  direction  of  the 
Commissioner  of  Internal  Revenue,"  one  of  these  parties  entered  into 
several  distillery  premises  for  the  purpose  of  detecting  frauds  therein. 
It  is  not  to  be  assumed  that  such  an  entry  wa<s  made  with  the  consent 
of  the  distillers  ;  rather  ought  it  to  be  assumed  that  any  American  cit- 
izen would  not,  under  any  circumstances,  permit  such  an  entry  on  his 
premises,  if  he  were  aware  that  the  letter  of  the  detective  was  void 
and  of  no  authority.  The  case  under  consideration  is  a  small  matter, 
but  the  principle  involved  is  of  vast  importance  to  every  citizen  of  our 
great  Republic.  If  Government  officials  be  allowed  in  this  case  to  em- 
ploy and  compensate  persons  to  invade  one  of  the  most  sacred  rights 
of  the  people  without  warrant  of  law,  other  cases  of  like  character  will 
follow,  and  grow  into  precedents,  from  which  arguments  in  support  of 
other  invasions  of  rights  will  be  made — "What  subsists  to-day  by  vio- 
lence, continues  to-morrow  by  acquiescence,  and  is  perpetuated  by 
tradition ;  thus  the  clearest  dictates  of  reason  are  made  to  yield  to  a 
long  succession  of  follies."  "Who  shall  despise  the  day  of  small 
things  !  "  It  is  not  the  stormy  surgings  of  the  German  Ocean,  but  rather 
the  insidubus  percolations  of  its  waters,  that  most  endanger  the  dikes 
which  rampart  the  state  of  Holland.  The  present  condition  of  Ireland, 
under  a  Government  whose  boast  is,  that  "  a  man's  house  is  his  castle," 
is  a  lamentable  illustration  of  what  might  be  done  under  pretended 
color  of  law,  false  precedents,  and  the  doctrine  of  expediency.  The 
rights  of  trial  by  impartial  juries,  of  bearing  arms,  of  assembling  for 
the  purpose  of  discussing  grievances,  of  petitioning  for  redress,  of 
being  governed  by  laws  made  with  the  consent  of  the  governed,  of 
impartial  justice,  of  free  speech,  of  security  of  the  people  in  their  per- 
sons, houses,  and  property,  and  of  engaging  in  lawful  pursuits,  are  all 
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prerogatives  which  are  secured  by  the  British  constitution ;  yet  every 
one  of  those  rights  is  to-day  being  violated  in  Ireland  under  pretended 
authority  of  law  and  precedent  and  under  the  doctrine  of  expediency. 
There  may  be,  in  the  rude  fastnesses  of  the  mountains  of  North  Caro- 
lina, here  and  there,  an  illicit  distillery ;  but  it  will  be  an  evil  day  to  the 
American  people,  when  it  can  be  said,  that  the  log  cabin  of  the  dis- 
tiller is  not  as  secure  from  invasion,  that  its  hearth  is  not  as  sacred,  as 
the  fireside  of  the  strongest  and  proudest  castle  within  Her  Britannic 
Majesty's  dominions.  The  American  Congress  has  in  its  wisdom  pro- 
vided for  reasonable  searches  under  the  revenue  laws,  but  it  has  never 
yet  countenanced  unwarrantable  intrusions.  The  statutes  authorizing 
searches  are  plain  and  unambiguous,  and  every  citizen  has  notice  of 
the  cases  in  which  searches  may  be  made,  and  of  the  oflBcers  who  are 
empowered  to  make  them.  All  citizens  are  presumed  to  know  the  law, 
but  the  fact  is  otherwise;  and  it  is  beneath  the  dignity  of  our  Govern- 
ment to  take  advantage  of  the  ignorance  of  any  person  so  as  to  invade 
rights  which  such  person  should  maintain  at  the  hazard  of  his  life.  In 
contemplation  of  law,  the  Government  does  not  take  such  advantage.  No 
officer  can  lawfully  do  so,  and  when  he  does,  he  or  his  employ^  must  not 
look  to  the  treasury  of  the  people  for  the  payments  for  services  which 
are  not  only  unauthorized  by  statute  but  prohibited  by  organic  law. 

9.  Congress  has  given  no  authority  for  the  assignment  of  unofficial 
employes  under  section  3463  of  the  Revised  Statutes  to  the  performance 
of  the  official  duty  of  examining  distilleries  with  the  consent  of  the  own- 
ers thereof.    Insuperable  objections  to  this  have  already  been  stated. 

The  statute  does  not  say  that  such  employes  may  be  assigned  to  per- 
form either  (1)  official  duties  or  (2)  any  duties  dependent  on  the  con- 
sent of  any  peison.  When  the  statute  makes  no  such  declaration  in 
terms,  and  gives  no  other  evidence  of  such  intention,  it  is  difficult  to 
perceive  how  it  could  be  construed  to  effect  a  result  so  unusual.  The 
^* golden  rule"  of  construction  is,  "that  we  are  to  take  the  whole  statute 
together  and  construe  it  altogether,  giving  the  words  their  ordinary  signifi- 
cation^ unless  when  so  applied  they  produce  an  inconsistency  or  an 
absurdity  or  inconvenience  so  great  as  to  convince  the  court  that  the 
intention  could  not  have  been  to  use  them  in  their  ordinary  signification." 
(Hardcastle,  Statutory  Law,  39,  citing  Biver  Wear  Comrs.  v.  Adamson, 
Law  Eep.,  2  App.  Cas.,  704.)  The  words  of  section  3463  are  too  plain  to 
be  misunderstood;  they  confer  no  authority  on  persons  employed  under 
its  provisions  to  act  in  the  capacity  of  an  officer  or  agent  of  the  Govern- 
ment, and  these  persons  act  solely  on  their  own  responsibility. 

It  is  of  the  very  essence  of  all  law  that  it  operates  without  the  consent 
of  any  person.  Blackstone,  in  defining  law  "in  its  most  general  and 
comprehensive  sense,"  says,  "it  is  that  rule  of  action  which  is  prescribed 
by  some  superior,  and  which  tlie  inferior  is  hound  to  obeyJ^  It  may  be 
possible,  perhaps,  to  enact  a  statute  to  become  operative  by  consent  of 


Digitized  by  VjOOQIC 


Security  against  Unlawful  Search — Deteciton-ApproprioMon  Oase.     75 

those  to  be  stitjeeted  to  its  operatioDS,  bat,  by  all  usage  and  construction, 
law  operates  without  such  consent,  and  is  only  applicable  in  those 
cases  where  consent  is  not  required,  unless  by  clear  language  it  is  other- 
i^ise  provided.  Officers  clothed  with  authority  under  the  revenue  laws 
act  without  the  consent  of  persons,  and  they  are  provided  for  in  sufficient 
number  by  Congress  in  each  collection  district.  Then,  there  are  thirty- 
five  internal-revenue  agents  who  may  be  assigned,  at  the  ^< discretion" 
of  the  Commissioner  of  Internal  Revenue,  ^^to  such  *  •  *  special 
[lawful  and  authonzedj  duty  as  he  may  deem  necessary."  (Rev.  Stat., 
3152,  as  amended  by  Act  of  March  1,  1879,  20  Stat.,  329.) 

10.  It  seems  to  have  been  supposed,  that,  when  the  appropriation  for 
deputy  collectors  is  exhausted,  the  same  official  services  required  of  them 
Hiay  in  cases  like  those  now  under  consideration,  be  rendered  by  em- 
ployes under  section  3463,  and  that  payment  therefor  can  be  made  from 
the  appropriation  to  carry  out  the  objects  of  this  section.* 

The  reasons  already  giveu  sufficiently  show  that  this  cannot  be  done- 
Besides,  the  Revised  Statutes  provide  as  follow : 

^'Seo.  3678.  All  sums  appropriated  for  the  various  branches  of  ex- 
penditure in  the  public  service  shall  be  applied  solely  to  the  objects  for 
which  they  are  respectively  made,  and  for  no  others. 

"Sec.  3679.  No  Department  of  the  Government  shall  expend,  in  any 
one  fiscal  year,  any  sum  in  excess  of  appropriations  made  by  Congress 
for  that  fiscal  year,  or  involve  the  Government  in  any  contract  for  the 
future  payment  of  money  in  excess  of  such  appropriations." 

It  has  been  uniformly  held  by  the  First  Comptrollers  that,  when  the 
appropriations  for  deputy  collectors  were  exhausted,  such  deputies 
eannot  be  paid  for  services  which  pertained  to  the  duties  of  deputies 
from  the  appropriation  for  detecting  frauds.  The  converse  of  this  pro- 
position would  seem  to  be  equally  correct,  and  on  the  same  principle. 

The  sections  quoted  show  a  clear  purpose  to  limit  the  use  of  public 
money  to  the  purposes  for  which  it  is  appropriated  by  Congress.  And 
upon  well-settled  principles  already  stated,  when  Congress  has  appro- 
priated money  for  a  specified  purpose,  it  can  only  be  used  for  that  purpose, 
and  no  money  appropriated  lor  other  objects  can  be  diverted  from  them 
to  accomplish  such  specified  purpose.  The  appropriation  for  deputy 
collectors  was  designed  to  cover  all  expenses  for  such  official,  or  qua^ 
official,  services  as  could  be  performed  by  them.  The  limit  of  that  ap- 
propriation as  fixed  by  Congress  had  a  purpose.  It  cannot  be  supposed 
that  Congress  intended  that  this  purpose  might  be  defeated  by  using 
another  appropriation  to  accomplish  the  same  result.  Sedgwick  says, 
that  "  Statutes  are  not  to  bo  evaded,  any  more  than  they  are  to  be  dis- 
obeyed."   (Sedgwick,  Construction  Stat,  and  Const.  L.,  2nd  ed.,  74; 

*  The  CommiMioner's  letter  of  February  8,  1883,  to  the  Comptroller,  says  ^ 

''  I  eertify  to  yoa  that  these  men  were  necessarily  employed,  that  their  services 
were  required  to  aid  in  the  enforcement  of  the  laws  and  in  tne  detection  and  preven- 
tion of  frauds,  and  that  they  were  employed  and  paid  oat  of  this  appropriation  for 
the  reason  that  the  appropriation  for  collectors  and  their  deputies  was  not  sufficient 
to  oover  this  expense.'^ 
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Hannay  v.  Eve,  3  Granch,  242;  Humphrey  v.  Chamberlain,  1  Kernan, 
274.)  "That  which  could  not  be  done  directly,  »  •  *,  cannot  be 
done  indirectly."  (4  Coke,  24  h ;  Caldwell  v.  The  Mayor,  &c.,  of  Al- 
bany, 9  Paige,  ch.,  575;  Broom,  Leg.,  Max.,  732;  Hardcastle,  Statutory 
Law,  24.) 

Payment  of  the  voucher  now  in  question  cannot  be  made,  since  it  is 
clear  that  the  service  of  visiting  distillers,  for  which  payment  is  claimed, 
was  not  only  unauthorized  but  in  violation  of  the  best  interests  of  society. 

"  The  power,"  says  Attorney-General  Black,  "  of  an  accounting  offi- 
cer to  disallow  a  fee  charged  by  a  person  who  is  not  an  officer,  and  who 
therefore  had  no  right  to  perform  the  service  for  which  lie  seeks  to  be  paid j 
is  not  to  be  doubtedP  (9  Op.  Att.  Gen.,  269,  270.)  The  same  Is  true 
in  respect  of  any  other  compensation  claimed  by  a  person,  who  is  not  an 
officer,  for  having  rendered  official  services. 

II.  The  next  question  presented  arises  in  respect  of  the  legality  of 
the  claim  for  payment  made  by  two  of  the  persons  who  were  employed 
under  the  letter  of  the  Acting  Commissioner  of  August  28, 1882,  "  at 
the  collector's  office  examining  fruit  distillery  papers  for  the  purpose  of 
detecting  frauds."  Was  this  particular  service  authorized  by  the  Act- 
ing Commissioner  f 

1.  If  the  Commissioner  could  give  to  a  collector  a  general  discretion- 
ary authority  to  expend  money  "  for  detecting  and  bringing  to  trial  and 
punishment  persons  guilty  of  violating  the  internal-revenue  laws,"  with- 
out specifying  any  particular  service,  he  has  not  done  so  by  his  letter  of 
August  28, 1882.  He  has  not  attempted  to  delegate  his  own  general 
discretionary  authority.-  The  persons  rendering  the  services  now  in 
question  derived  no  authorit^^  under  any  such  general  delegation  of 
power.  The  letter  of  August  28,  1882,  begins  by  "  referring  to  Circular 
No.  247,  •  •  *,  in  regard  to  more  closely  supervising  the  operations  at 
fruit  distilleries^^]  and  then  says  that,  "the  appropriation  •  •  •  for 
the  payment  of  deputy  collectors  will  not  admit  of  the  employment  of 
special  deputy  collectors  for  this  work.  Your  [the  collector's]  division 
deputies  will  have  to  supervise  the  work  of  gangers,  supplemented  by 
a  force  of  competent  persons  employed  to  discover  violations  of  inter- 
nal-revenue law,  who  will  be  paid  from  that  appropriation  in  form  131, 
and  for  this  purpose  you  are  authorized  to  expend  six  hundred  ($600) 
dollars.  •  •  •  This  must  cover  the  fruit-distilling  season  •  ♦  ». 
It  is  believed  that  the  revenue  from  taxes  on  spirits  distilled  from 
fruits  can  be  largely  increased  by  a  more  vigorous  enforcement  of  the 
law  and  more  careful  supervision  of  the  operations  of  distillers.  With  this  in 
view,  this  allowancje  is  made  to  you.  As  the  persons  employed  will  be 
obliged  to  visit  fruit  distilleries^  you  should  give  them  •  •  •  some 
paper  stating  that  they  are  employed  in  the  internal-revenue  service 
•  •  •.  They  will  always  act  under  your  directions,  or  the  directions 
of  such  deputy  as  you  may  designate." 
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The  letter  is,  by  a  well-known  rule,  all  to  be  read  together  to  ascertain 
its  purpose.  It  is  equally  well  settled,  that  the  language  it  employs 
cannot  be  extended  beyond  its  fair,  reasonable  meaning.  Powers 
are  not  to  be  enlarged  by  a  latitudinarian  construction.  It  is  manifest 
that  the  whole  purpose  of  the  letter  was  to  authorize  the  employment 
of  persons,  who  would,  as  the  letter  says,  ^'  be  obliged  to  visit  fruit  dis- 
tilleries." It  was  "  with  this  •  ♦  •  view^  this  allowance  •  •  •  [was] 
made."  The  general  purpose  evidently  was  to  require  a  supervision  of 
^^  the  operations  at  fruit  distilleries."  This  was  not  the  service  rendered 
by  these  two  employes.  Instead  of  visiting  fruit  distilleries,  they,  so  far 
as  shown,  were  exclusively  employed  ^^at  the  collector's  office  examining 
fruit-distillery  papers."  Undoubtedly,  a  collector  has,  as  a  part  of  his 
official  power,  the  right  to  *'  examine  fruit-distillery  papers."  (Rev.  Stat., 
3165.)  This  power  extends  also  to  his  deputies,  but  no  such  power  is 
conferred  on  any  emi)loy4s  under  section  3463.  The  letter  of  the  Acting 
Commissioner  expressly  says,  that  the  persons  employed  under  its  au- 
thority should  not  be  clothed  **  with  any  of  the  power  of  a  deputy  col- 
lector or  officer."  Obviously,  therefore,  the  service  rendered  in  the  col- 
lectors* offices  by  these  parties  was  not  authorized  by  the  Deputy  Com- 
missioner. 

2.  It  is  not  necessary  now  to  inquire  whether,  regarding  the  provis- 
ions of  sections  3167  and  3276  of  the  Revised  Statutes  as  in  pari  materia^ 
they  deny  to  every  person,  except  duly  authorized  officers^  the  power  to 
examine  the  books,  pa])ers,  and  returns  of  distillers,  through  which  their 
operations  might  be  disclosed.  If  such  unofficial  examination  could 
have  been  lawfully  made,  it  must  have  been  authorized  by  the  Commis- 
sioner, and  for  a  lawful  purpose;  but  no  such  authorization  appears  in 
this  case.  It  may  well  be  doubted  whether,  when  the  statute  has  im- 
posed certain  official  duties  upon  specifically  named  officers,  or  classes  of 
officers,  the  same  duties  can  be  required  of,  or  permitted  to  be  performed 
by,  persons  employed  to  detect  frauds,  who  have  no  official  character  or 
responsibility.  But  even  though  it  were  granted,  that  the  examination 
of  distillers'  returns  in  a  collector's  office  might  be  made  without  viola- 
tion of  law  or  rights  by  persons  employed  as  detectives,  still  it  must 
be  held,  that  the  approval  by  the  Commissioner  of  Internal  Rev- 
enue of  the  voucher  in  question  cannot  render  it  valid.  The  services 
rendered,  on  which  the  voucher  is  based,  were,  as  already  shown,  not 
requiied  by  the  Acting  Commissioner.  If  services  are  rendered  for  a 
private  person  without  his  employment,  or  authority,  he  may  ratify 
what  has  been  done,  and  make  payment  therefore  in  such  case  the  rat- 
ification and  pSyment  are,  in  effect,  gratuities.  But  no  officer  of  the 
United  States  can  make  such  gratuities,  unless  he  be  authorized  to  do 
so.  As  a  general  rule,  the  right  of  the  United  States  to  defend  against 
a  claim  having  no  original  validity  cannot  be  waived.  (Davis's  Case, 
1  Lawrence,  Compt.  Dec,  2d  ed.,  258;  Exigency  Case,  3  Lawrence, 
Compt.  Dec,  92,  107;  Rev.  Stat.,  1765.) 
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3.  The  services  iu  question  were  unauthorized  upon  another  ground. 
Every  distiller  is  required  to  render  monthly  sworn  statements  to  the 
collector  of  the  district,  "stating  the  quantity  and  kind  of  materials 
used  for  the  production  of  spirits  each  day,  and  the  number  of  wine- 
gallons  and  of  proof- gallons  of  spirits  produced  and  placed  in  warehouse,'^ 
and  to  make  returns  "  of  the  number  of  barrels  of  spirits  distilled  by 
him,  •  •  ♦j  whenever  such  return  is  demanded  by  the  collector.^ 
(Rev.  Stat.,  3307, 3308.)  "  Every  collector,  deputy  collector,  and  inspector 
is  authorized  to  administer  oaths  and  to  take  evidence  touching  any  part 
of  the  administration  of  the  internal-revenue  laws  with  which  he  is 
charged."  (Rev.  Stat ,  3165.)  But  "  if  any  collector  or  deputy  collector, 
or  any  inspector,  or  other  officer  acting  under  the  authority  of  any  rev- 
enue law  of  the  United  States,  divulges  to  any  party,  or  makes  known 
in  any  other  manner  than  may  be  provided  by  law,  the  operations,  style 
of  work,  or  apparatus  of  any  manufacturer  or  producer  visited  by  him 
in  the  discharge  of  his  official  duties,  he  shall  be  subject  to  a  fine  of  not 
exceeding  one  thousand  dollars,  or  to  be  imprisoned  for  not  exceeding 
one  year,  or  to  both,  at  the  discretion  of  the  court,  and  shall  be  dis- 
missed from  office,  and  be  forever  thereafter  incapable  of  holding  any 
office  under  the  Government."    (Rev.  Stat.,  3167.) 

Now,  as  monthly  reports  are  required  to  be  made  to  collectors  from 
entries  in  fruit-distillers'  books,  which  must  be  kept  in  the  form  set  forth 
in  note  below;*  and,  as  such  reports  set  forth,  not  only  the  operation 
and  style  of  work,  but  also  the  quality  of  the  spirits  produced,  it  is 
obvious,  that  persons  inspecting  such  reports  have  the  opportunity 
to  do  that  which  is  forbidden  by  section  3167  above  quoted. 

The  following  extracts  from  "The  Revised  Regulations  Concerning 
Distillation  of  Brandy  from  Apples,  Peaches,  or  Grapes  exclusively," 

*E&s<n'd  of  materials  purchased  or  reeeivedj  and  of  materials  iMed,  and  of  ike  operations  of 
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in  force  since  July  2, 1877  (Series  7,  No.  7),  show  that  there  is  a  great 
variety  in  the  methods  of  distillation  in  such  cases: 

"Apples,  peaches,  and  grapes,  from  which  brandy  is  distilled,  are 
n«ed  in  such  a  variety  of  conditions  in  different  sections  of  the  country 
that  it  is  difficult  to  give  a  cbi^ssification  of  these  materials  which  will 
embrace  every  c^^ndition  in  which  they  may  be  used.  The  following 
classification  will,  however,  be  found  sufficiently  comprehensive  to  em- 
brace any  of  the  ordinary  conditions  in  which  the  fruit  is  distilled,  viz, 
X)omace,  cider,  must,  sour  wine,  wash,  cheese,  and  lees.  The  blanks 
will  be  fmnd  to  contain  a  column  for  *  other  material',  in  which  to  em- 
brace material  not  clearly  coming  under  either  of  the  above  classifica- 
tions. 

"  By  pomace  is  meant  the  crushed  fruit  without  the  juice  expressed 
therefrom ;  cider,  the  expressed  juice  of  the  apple ;  must,  the  nnfermented 
juice  of  the  grape;  sour  wine,  the  fermented  juice  of  the  grape;  cheese,, 
the  residue  of  the  fruit  after  the  juice  has  been  expressed  therefrom ; 
wash  is  the  liquid  expressed  from  the  cheese  of  apples  or  grapes,  after 
adding  water  thereto;  lees,  or  <  piquette,'  the  dregs  or  settlings  of  wine. 
Tne  spirit-yielding  capacity  of  these  several  conditions  of  the  fruits  is 
so  variable  that  it  is  difficult  for  this  office  to  lay  down  any  fixed  rules 
on  the  subject,  but  it  must  necessarily  leave  the  determinaion  of  the 
amount  of  spirits  to  be  produced  from  a  given  quantity  of  each  of  these 
materials  to  the  judgment  of  the  collector  and  his  designated  assistant,, 
they  acting  npon  the  most  reliable  information  that  can  be  obtained 
from  past  experience  in  the  particular  locality  in  which  they  are  making 
the  surveys. 

"  By  averaging  the  returns  of  fruit-distilleries  from  different  States 
made  to  this  office  during  one  fiscal  year,  it  was  found  that  a  gallon 
of  proof- brandy  was  produced  from  the  following  quantity  of  each  ma- 
terial, to  wit,  15^  gallons  of  cheese,  8  gallons  of  lees,  4^  gallons  of  must, 
10  gallons  wash,  12  gallons  grape  pomace,  14  gallons  of  apple  and  peach 
pomace,  10|  gallons  cider.  While  these  are  the  averaged  results,  as 
shown  in  the  returns,  it  will  be  remembered  that  at  some  distilleries  a 
less  and  at  others  a  greater  quantity  of  these  materials  is  required  to 

produce  a  proof-gallon  of  brandy. 

•  •••••• 

"The  variety  of  stills  in  use  for  distillation  of  apples,  peaches,  or 
grapes,  and  the  variable  quality  and  conditions  of  such  fruits  used  in 
different  parts  of  the  country,  render  it  impracticable  to  lay  down  any 
fixed  rules  by  which  the  surveyors  are  to  be  governed.  What  is  herein 
stated  as  to  the  number  of  boilings,  and  the  spirit  strength  of  material,, 
is  intended  as  matter  of  information  rather  than  as  rules  to  be  arbitra- 
rily followed.  Much  of  the  information  upon  which  the  estimate  of  ca- 
pacity is  based  is  only  ascertainable  on  view  of  the  distilling  apparatus, 
and  the  surveyors  are,  therefore,  necessarily  left  to  the  exercise  of  their 
judgment  in  the  light  of  the  information  herein  given,  and  of  past  ex- 
perience in  their  districts,  especially  as  shown  by  the  returns  in  the  last 
year.^ 

In  view  of  the  provisions  of  section  3167,  and  of  the  character  of  these 
monthly  reports,  it  is  apparent  that  the  latt^er  are  not  subject  to  the 
examination  of  persons  to  whom  the  penalties  of  this  section  would  not 
apply.  Sectitm  3167  was  enacted  in  view  of  the  rights  of  the  citizens- 
under  the  Constitution,  and  it  must  be  construed  as  showing  an  inten- 
tion on  the  part  of  Congress  that  none  but  sworn  officers  of  the  Oov- 
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ernment  may,  under  color  of  law,  enter  the  business  premises  of  a 
citizen,  or  examine  his  books  or  returns,  there  or  elsewhere.  The  an- 
authorized  examination  of  such  papers,  for  the  purpose  of  founding  a 
criminal  charge  thereon,  is  as  unwarrantable  and  reprehensible  as  their 
unlawful  seizure  would  be. 

Upon  the  evidence  presented,  the  voucher  for  the  services  in  question 
must  be  disallowed. 

Treasury  Department, 

First  Comptroller's  OfficCy  February  9,  18S3. 


IN  THE  MATTER  OF  THE  PAYMENT  OF  EMPLOYES  FROM  THE  APPRO- 
PRIATION MADE  BY  THE  ACT  OF  AUGUST  7,  1882,  **FOR  DIES,  PAPER, 
AND  STAMPS."-IMPLIED-AUTHORlTY  CASE. 


1.  In  statntes,  incidents  are  supplied  by  int-endments. 

2.  Under  the  act  of  August  7,  1H82  (22  Stat.,  311,  312),  which  appropriates  money  to 

be  expended  under  the  direction  of  the  Secretary  of  the  Treasury  for  paper  on 
which  to  priut  internal-revenue  stamps,  he  is  authorized  to  procure  the  paper  bj 
contract,  and  to  employ  the  necessary  aj;euts  away  from  Washington  to  count, 
take  care  of,  and  recei  ve  it. 

3.  The  authority  to  employ  such  agents  is  not  affected  by  section  four  of  the  act  of 

August  5,  1882  (22  Stat.,  255). 

4.  There  are  four  modes  of  repealing  statutes:  (1)  By  specific  designation  of  the  act 

repealed ;  (2)  By  such  descriptive  terms  in  the  repealing  act  as  will  include  the 
repealed  act;  (3)  By  an  exprcHa  repeal  of  conflicting  provisions;  and  (4)  By  im- 
plication, as  by  conflicting  provisions  simply. 

5.  Different  rules  of  construction  apply  to  each  mode. 

6.  Semble.  That  section  3  of  the  act  of  August  15,  1876  (19  Stat.,  169),  is  not  repealed 

by  section  four  of  the  act  of  August  5,  1882  (22  Stat.,  255). 

September  19,  1882,  a  contract  was  made  between  the  United  States 
and  the  Fairchild  Paper  Com[)any,  by  which  said  company  agreed  to 
furnish  paper  for  internal-revenue  stamps  at  a  price  fixed  therein,  and 
"to  be  manufactured  under  the  supervision  of  an  agent  of  the  Govern- 
ment." The  paper  was  manufactured  at  East  Pepperell,  Massachusetts. 
The  persons  who  rendered  the  services  aforesaid  were  employed  un- 
der the  authority  of  the  Secretary  of  the  Treasury  to  count  the  sheets 
of  paper  and  aid  in  the  care  and  shipment  of  it.  Payments,  amounting 
in  all  to  $909.20,  were  made  by  Thomas  J.  Hobbs,  disbursing  clerk, 
Treasury  Department,  to  sundry  persons  for  services  rendered*  under 
the  direction  of  the  Commissioner  of  Internal  Revenue  during  the  month 
of  November,  1882,  as  counters,  watchmen,  and  messenger  at  East  Pep- 
perell, Massachusetts ;  the  pay-roll  showing  payment  was  approved  by 
the  Secretary  of  the  Treasury;  and  the  Commissioner  of  Internal- 
Revenue  certified  thereon  that  said  persons  were  employed  **t<5  be  paid 
from  the  appropriation  for  'stamps,  paper,  and  dies,  1883.'" 
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The  question  is  presented  to  the  First  Comptroller,  to  decide,  wheth- 
er the  voucher  for  payments  made  by  Mr.  Hobbs  can  be  allowed  in  the 
settlement  of  his  accounts. 

The  act  of  April  17, 1882  (22  Stat.,  46),  "making  appropriations  to 
supply  a  deficiency  for  dies,  paper,  and  stamps  for  the  fiscal  year 
eighteen  hundred  and  eighty- two,    •    •    •»    provides: 

"  That  there  is  hereby  appropriated  out  of  any  money  in  the  Treasury 
not  otherwise  appropriated,  the  following  suras  for  the  purposes  herein- 
after mentioned: 

^^  For  dies,  paper,  and  stamps,  one  hundred  and  seventy  thousand  dol- 
lars, being  a  deficiency  for  the  service  of  the  Government  for  the  fiscal 
year  ending  June  thirtieth,  eighteen  hundred  and  eighty-two;  and  not 
exceeding  seven  thousand  dollars  of  this  amount  may  be  expended  in 
the  payment  of  persons  employed  in  connection  with  the  manufacture 
of  paper  ajid  the  production  of  stamps  and  their  custody  and  care.'' 

The  act  of  August  7, 1882  (22  Stat,  302, 311, 312),  "making  appropri- 
ations for  sundry  civil  expenses  of  the  Government  for  the  fiscal  year 
ending  June  thirtieth,  eighteen  hundred  and  eighty-three,  and  for  other 
purposes,"  provides: 

"That  the  following  sums  be,  and  the  same  are  hereby,  appropriated 
for  the  objects  hereinafter  expressed  for  the  fiscal  year  ending  June 

thirtieth,  eighteen  hundred  and  eighty-three,  namely: 

•  •••*«• 

"MISCELLANEOUS  OBJEqTS  UNDER  THE  TREASURY  DEPARTMENT. 

"For  dies,  paper,  and  stamps,  five  hundred  thousand  dollars;  the 
en^rraving  and  printing  to  be  done  in  the  Bureau  of  Engraving  and 
Printing  of  the  Treasury  Department,  to  be  expended  under  the  di- 
rection of  the  Secretary  of  the  Treasury." 

There  is  do  statute  by  which  the  emxiloyment  of  counters,  watchmen, 
or  messengers  is  expressly  **  authorized  and  payment  therefor  specific- 
ally provided."  Section  four  of  the  legislative,  executive,  and  judi- 
cial appropriation  act  of  August  5,  1882  (22  Stat.,  255),  provides: 

"That  nocivil  officer,  clerk,  draughtsman,  copyist,  messenger,  assistant 
messenger,  mechanic,  watchman,  laborer,  or  other  employee  shall  aft/Cr 
the  first  day  of  October  next  be  employed  in  any  of  the  executive  de- 
partments, or  subordinate  bureaus  or  offices  thereof  at  the  seat  of  Gov- 
ernment, except  only  at  such  rates  and  in  such  numbers,  respectively. 
as  may  be  specifically  appropriated  for  by  Congress  for  such  clerical 
and  other  personal  services  lor  each  fiscal  year;  and  no  civil  officer, 
clerk,  draughtsman,  copyist,  messenger,  assistant  messenger,  mechanic, 
watchman,  laborer,  or  other  employee  shall  hereafter  be  emi)loyed  at  the 
seat  of  Government  in  any  executive  department  or  subordinate  bureau 
or  office  thereof  or  be  paid  from  any  appropriation  made  for  contingent 
expenses,  or  for  any  specific  or  general  purpose,  unless  such  employ- 
ment is  authorized  and  payment  therefor  specifically  provided  in  the 
law  granting  the  appropriation,  and  then  only  for  services  actually  ren- 
dered in  connection  with  and  for  the  purposes  of  the  appropriation  from 
which  payment  is  made,  and  at  the  rate  of  compensation  usual  and 
proper  for  such  services,  and  alter  the  first  day  of  October  next  section 
one  hundred  and  seventy-two  of  the  Bevised  Statutes,  and  all  other  laws 
6  D  83  r^  T 
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aud  parts  of  laws  inconsistent  with  the  provisions  of  this  act,  and  all 
laws  and  parts  of  laics  auihoruing  the  employment  of  officers^  cUrks^ 
droflightsmen,  copyists^  messengers,  assistant  messengers^  mechanics^  watchr 
men.  laborers^  or  other  employes  at  a  different  rate  of  pay  or  in  excess  of 
the  numbers  authorised  by  appropriations  made  by  Congress,  be^  and  they 
are  hereby,  repealed  ;  and  thereafter  ail  details  of  civil  officers,  clerks, 
or  other  sabordinate  employees  from  places  outside  of  the  District  of 
Colambia  for  duty  within  the  District  of  Columbia,  except  temporary 
details  for  duty  connected  with  their  respective  officers,  be,  and  are 
hereby,  prohibited;  and  thereafter  all  moneys  accruing  from  laps^ 
salaries,  or  from  unused  appropriations  for  salaries,  shall  be  covered 
into  the  Treasury :  Provided,  That  the  sums  herein  specifically  appro- 
priated for  clerical  or  other  force  heretofore  paid  for  out  of  general  or 
specific  appropriations  may  be  used  by  the  several  heads  of  departments 
to  pay  such  force  until  the  said  several  heads  of  departments  shall  have 
adjusted  the  said  force  in  accordance  with  the  provisions  of  this  act , 
aud  such  adjustments  shall  be  effected  before  October  first,  eighteen 
hundred  and  eighty-two.    And  in  making  such  adjustments  the  em- 
ployes herein  provided  for  shall,  as  far  as  mjiy  be  consistent  with  the 
interests  of  the  service,  be  apportioned  among  the  several  States  and 
Territories  according  to  population:  Provided  further,  That  any  person 
performing  duty  in  any  capacity  as  officer,  clerk,  or  otherwise  in  any 
department  at  the  date  of  the  passage  of  this  act  who  has  heretofore 
been  paid  from  any  appropriation  made  for  contingent  expenses  or  for  any 
con tiu gent  or  general  purpose,  and  whose  office  or  place  is  specifically 
provided  for  herein,  under  the  direction  of  the  head  of  that  department 
may  be  continued  in  such  office,  clerkship,  or  employment  without  a 
new  appointment  thereto,  but  shall  be  charged  to  the  quotas  of  the  sev- 
eral States  and  Territories  from  which  they  are  respectively  appointed, 
and  nothing  herein  shall  be  construed  to  repeal  or  modify  section  one 
hundred  and  sixty-six  of  the  Revised  Statutes  of  the  United  States.'' 


Decision  by  William  Lawrence,  First  Comptroller: 

The  act  of  August  7, 1882  (22  Stat.,  311,  312),  authorizes  the  Secretary 
of  the  Treasury  to  procure  ** paper"  to  be  used  in  printing  ^*^ stamps^  for 
the  internal-revenue  service.  The  money  appropriated  by  this  act  is 
"  to  be  expended  under  the  direction  of  the  Secretary  of  the  Treasury," 
with  a  limitation,  that  "the  engraving  and  printing"  required  for  that 
service  shall  "  be  done  in  the  Bureau  of  Engraving  and  Printing."  The 
Secretary  is  authorized  to  procure  the  necessary  pax)er  by  such  appro- 
priate means  as  he  may  deem  proper.  One  of  Dwarris's  maxims  of  con- 
struction is,  that,  "in  statutes,  incidents  are  always  supplied  by  intend- 
ments ;  in  other  words,  whenever  a  power  is  given  by  a  statute,  every- 
thing necessary  to  the  making  of  it  effectual  is  given  by  implication; 
for  the  niaxiai  is,  Quando  lex  aliquid  eoncedit,  concedere  videtur  et  id,  per 
quod  deienitur  ad  illud.^^  (Potter's  Dwarris,  Stats.,  123;  Crowley's  Case, 
3  Lawrence,  Oompt.  Dec,  434.)  The  principle  thus  stated  has  been  fre- 
quently recognized  by  the  Supreme  Court.  On  the  principle  stated  the 
Secretary  had  full  authority  to  employ  counters,  watchmen,  and  mes- 
sengers at  the  paper  mills  at  Kast  Pepperell,  Massachusetts.  The  only 
quei^tion,  which  remains  to  be  decided,  is,  did  the  act  of  August  5, 1882 

uigiTizea  oy  x_iv^^^p^iv- 


Appropriations  for  Payment  of  Employes — Implied- Authority  Case,    83" 

(22  Stat,  255),  limit  his  authority  in  this  respect  t  Its  chief  object  was 
to  prevent  the  practice  of  long  standing  in  the  Departments  at  Washing* 
ton  City  of  paying  out  of  appropriations  made  for  general  objects  the 
compensation  of  clerks  and  employes  not  specifically  authorized.  (Ap- 
propriation-Extension Case,  3  Lawrence,  Compt.  Dec,  213.)  It  prohibits- 
the  employment  or  payment  ^^  at  the  seat  of  Government  in  any  Execu- 
tive Department  or  subordinate  bureau  or  office  thereof"  of  any  "civil 
officer,  clerk,  draughtsman,  copyist,  messenger,  assistant  messenger^ 
mechanic,  watchman,  laborer,  or  other  employ6  •  •  ♦,  except  only 
at  such  rates  and  in  such  numbers,  respectively,  as  may  be  specifically 
appropriated  for  by  Congress." 

The  act,  having  declared  all  this,  then  proceeds  to  repeal  (1)  section 
172  of  the  Eevised  Statutes,  (2)  "  all  other  laws  and  parts  of  laws  incon- 
sistent with  the  provisions  of  this  act,  and  (3)  all  laws  and  parts  of  laws 
authorizing  (1)  the  employment  t)f  officers,  clerks,  draughtsmen,  copy- 
ists, messengers,  assistant  messengers,  mechanics,  watchmen,  laborers^ 
or  other  employes  (2)  at  a  different  rate  of  pay  or  (3)  in  excess  of  the 
numbers  authorized  by  appropnations  made  by  Congress." 

Here  are  three  repeals : 

First,  of  section  172  j 

Second,  of  conflicting  acts^  and 

Third,  of  all  acts  authorizing  (1)  the  employment  of  clerks,  &c.,  (2)  ai 
a  different  rate  of  pay,  or  (3)  in  excess  of  the  numbers  authorized. 

The  repealing  clause  does  not  effect  the  execution  of  general  appro- 
priation acts  elsewhere  than  in  the  Departments,  Bureaus,  and  offices 
mentioned  at  the  seat  of  Government.  This  must  be  so  for  several  rea- 
sons. 

The  character  of  the  repealing  clause  leads  to  this  conclusion. 

a.  The  repealing  clause  is  all  in  one  sentence,  and  apparently  relates 
only  to  the  subject  matter  of  the  prohibitions  enacted  in  the  previous  por- 
tion of  the  section.  It  should  be  so  construed,  upon  the  maxim,  noscitur  ^ 
Hociis.  It  should  be  applied  only  to  the  subject  with  which  it  is  dealing — 
the  Departments  at  the  seat  of  Government. 

6.  Section  172  of  the  Bevised  Statutes  relates  solely  to  the  Depart, 
ments,  Bureaus,  and  offices  at  the  seat  of  Government,  as  follows: 

'^No  messenger,  assistant  messenger,  laborer,  nor  other  subordinate  ' 
assistant  shall  be  employed  in  any  Department,  Bureau,  or  office  at  the 
seat  of  Government,  or  paid  out  of  the  contingent  fund  appropriated  to 
such  Department,  Bureau,  or  office,  unless  such  employment  is  author- 
ized by  law,  or  is  necessary  to  carry  into  effect  some  object  for  which  an 
appropriation  has  been  specifically  made. 

The  repeal  of  this  shows  only  a  purpose  to  deal  with  the  subject  of 
employment  at  Washington  City. 

c.  The  repeal  of  "all  other  laws  and  parts  of  laws  inconsistent  with 
the  provisions  of  this  act"  was  doubtless  inserted,  merely  because  "re- 
peals by  implication 'are  not  favored,"  and  it  was  deemed  advisable  to 
make  the  repeal  express  so  as  certainly  to  render  the  repeal  of  all  con- 
flicting statutes  certain. 
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d.  The  repeal  of  "all  laws  and  parte  of  laws  aathorizing  the  employ- 
ment of  officers,  clerks,  draaghtemen,  copyiste,  messengers,  assistant 
messengers,  mechanics,  watchmen,  laborers,  or  other  employes  at  a 
different  rate  of  pay  or  in  excess  of  the  numbers  authorized  by  appro- 
priations made  by  Congress,'*  manifestly  relates  to  such  statutes  as 
authorized,  or  were  supiK>sed  to  authorize,  employment  at  the  seat  of 
€hv€mmentj  "at  a  different  rate  of  pay,  or  in  excess  of  the  numbers  an- 
ihorized  hy  appropriations  made  by  Congress.^ 

It  is  not  to  be  8npi>o8ed  that  the  re|>eal  was  intended  to  operate  be- 
yond the  evil,  which  it  was  the  purpose  of  the  act  to  remedy.  It  is  to 
be  observed,  that  this  is  not  a  provision  prohibiting  absolutely  and  every- 
where "  the  employment  of  officers,  clerks,"  &c.,  but  only  a  repeal  of  the 
acts,  which  gave  authority,  express  or  implied,  to  employ  officers,  clerks, 
&c.,  at  the  seat  of  Government  "in  excess  of  the  numbers"  specifically 
authorized  by  appropriation  acts,  or  "at  a  different  rate  of  pay"  than 
was  so  authorized. 

Section  3  of  the  act  of  August  15, 1876  (19  Stat.,  169),  provides: 

"That  whenever,  in  the  judgment  of  the  head  of  any  Department,  the 
duties  assigned  to  a  clerk  of  one  class  can  be  as  well  performed  by  a  clerk 
of  a  lower  class  or  by  a  female  clerk,  it  shall  be  lawful  for  him  to  di- 
minish the  number  of  clerks  of  the.  higher  grade  and  increase  the  num- 
ber of  the  clerks  of  the  lower  grade  within  the  limit  of  the  total  appropri- 
ation for  such  clerical  service :  Provided^  That  in  making  any  reduction 
of  force  in  any  of  the  Executive  Departments,  the  head  of  such  Depart- 
ment shall  retain  those  persons  who  may  be  equally  qualified,  who  have 
been  honorably  discharged  from  the  military  or  naval  service  of  the 
United  States,  and  the  widows  and  orphans  of  deceased  soldiers  and 
sailors." 

The  question  is  not  now  presented,  whether  this  section  is  repealed 
by  the  act  of  August  5,  1882. 

Rei)eal8  maj^  be  made : 

(1.)  By  a  specific  designation  of  the  act  repealed ; 

(2.)  By  such  descriptive  terms  in  the  repealing  act  as  will  include  the 
repealed  act ; 

(3.)  By  an  express  repeal  of 'conflicting  provisions;  and 

(4.)  By  implication,  as  by  conflicting  provisions  simply.* 

**  It  is  Dot  iutended  to  say  that  these  are  the  only  modes  of  repeal.  There  are  others, 
among  which  may  be  mentioned: 

1.  When  an  act  amends  a  section  of  a  prior  statute  by  substituting  a  new  provision 
^*  to  read  as  follows,"  the  section  amended  is  thereby  repealed  without  express  worda 
of  repeal.  (Steamboat  Co.  v.  The  Collector,  18  Wall.,  478 ;  Gossler  et  ah  «.  Goodrich, 
3  Clifford, C.  C,  71 ;  Bishop,  Written  Laws,  152  a;  Lorain  Plank  Road  Co.  v.  Cotton, 
12  Ohio  St.,  272;  Sedgwick,  Construction  Stat,  and  Const.  L.,  2d  ed.,  96,  note;  State 
V.  Ingersoll,  17  Wis.,  631.) 

2.  A  revisory  statute  plainly  intended  as  a  substitute  for  a  former  one  repeals  it 
by  implication.     (Bishop,  Written  Laws,  158.) 

To  the  general  rules  as  to  repeals  there  are  sundry  exceptions  well  illustrated  in 
the  works  on  statutes.  (Bishop,  Written  Laws,  147-174,  notes;  Hardcastle,  Statu- 
tory Law;  160-178.) 
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A  somewhat  different  rale  of  constraction  may  be  applicable  to  each 
mode  of  repeal/  The^r«^  is  construed  by  the  general  rales  which  de- 
termine the  identity  of  the  act  or  provision  repealed.  The  second  can 
only  be  operative  when  it  is  reasonably  clear  that  the  terms  employed 
include  the  act  repealed.  The  third  is  operative  when  the  purpose  to 
make  it  so  is  clear,  though  the  conflict  may  not  he^absolutely  irrecon- 
cilable. It  is  not  necessary  that  the  conflict  be  in  the  superlative  de'- 
gree.  The  fourth  is  only  operative  when  it  is  clearly  manifest  that 
there  is  such  conflict  or  repugnance  between  two  statutes  that  it  is  im- 
possible to  reconcile  them.  (Bishop,  Written  Laws,  158,  160,  citing 
numerous  cases;  McCool  t?.  Smith,  1  Black,  459;  Wood  v.  The  United 
States,  16  Pet,  342;  Arthur  i?.  Homer,  96  U.  8.,  140 ;  R^^d  Eock  v.  Henry, 
106  Id.j  596;  City  of  Galena  v.  Amy,  5  Wall,  708;  Henderson's  Tobacco, 
11  Id. J  657;  Davies  et  aL  v,  Fairbairn  et  al.  3  How.,  644;  Hardcastle, 
Statutory  Law,  169.) 

But  even  this  rule  of  implied  repeal  does  not  apply,  "if  the  prior 
enactment  is  a  special  one  and  the  subsequent  enactment  is  a  general 
one.''  GeneraU  specialibus  non  derogant.  (Hardcastle,  Statutory  Law> 
109,  174.)  Eepealing  acts  of  the  three  last  named  classes  are  to  be 
strictly  construed.  (Bishop,  Written  Laws,  153,  citing  authorities.)  It 
may  be  difficult  to  define  in  exact  terms  the  difference  between  the 
rules  of  construction  in  these  three  classes  of  repeals.  But  there  is  a 
difference, 

''Thoagh  thin  partitions  do  their  boauds  divide.'' 

In  applying  these  rules  it  may  well  be  urged  that  the  evil  aimed  at 
by  the  act  of  August  5, 1882,  does  not  include  the  discretionary  author- 
ity given  by  section  three  of  the  act  of  August  15, 1876,  and  that  hence 
said  section  is  not  repealed. 

The  act  of  August  5, 1882,  does  not  prohibit  the  payment  of  the  count- 
ers, watchmen,  and  messengers  employed  in  executing  the  act  of  Au- 
gust 7, 1882. 

Trbasuby  Department, 

First  Comptroller's  Officey  February  10, 1883. 
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IN  THE  MATTER  OF  A  BEQUEST  OF  UNITED  STATES  BONDS  TO  A  PER- 
SON  "FOR  HER  SOLE  AND  SEPARATE  USE  DURING  HER  NATURAL 
LIFE,  •  -  •  AND  AFTER  HER  DEATH"  TO  PARTIES  SPECIFIED. 
BOND-BEQUEST  CASE. 


1.  A  testator  bequeathed  Oovemment  bonds  to  his  daughter  "for  her  sole  and  sepa- 
rate use  during  her  natural  life,  •  *  •  and  ^fter  her  death  then  to  her  chil- 
dren," or,  in  default  of  "lawful  issue  living  at  the  time  of  her  death,  then'*  to 
parties  specified.  The  bonds  became  due ;  the  daughter  aaked  the  Secretary  of 
the  Treasury  to  whom  payment  would  be  made ;  and  this  inquiry  was  refened 
to  the  First  Comptroller,  who 

Held :  (1.)  That  payment  cannot  be  made  to  the  daughter  named  in  the  will.  (2.)  That 
payment  should  be  made  to  a  trustee  appointed  by  the  proper  court  of  equity 
on  a  trust,  to  invest  the  proceeds  of  the  bonds,  pay  the  profits  to  the  daughter 
named  in  the  will  during  her  life,  pieserve  the  fund,  and,  at  her  death,  pay  it 
over  to  her  children,  or,  in  default  of  these,  to  the  parties  specified  in  the  will. 
(3.)  That,  when,  in  a  last  will  and  testament,  a  ^^parikular  inUnium  "  is  expressed 
and  a  "  general  intenHon  "  is  apparent,  if  the  former  cannot  be  carried  out,  the  lat- 
ter will  be. 

March  1, 1881,  Alexander  Be3'Dol(l8,  of  EittaDning  Borough,  Arm- 
strong County,  Pennsylvania,  made  his  last  will  and  testament,  by 
which  he  bequeathed  to  his  ^'  daughter  Eliza  P.  Smith  for  her  sole  and 
separate  use  during  her  natural  life  fifty  thousand  dollars  in  United 
States  Bonds.  •  •  •  To  have  and  to  hold  •  •  •  during  •  •  • 
[her]  natural  life-time  •  •  •,  and  after  her  death  then  to  her  chil- 
dren, and  in  case  •  •  •  said  daughter  [Eliza  P.  Smith]  should  die 
without  •  •  •  lawful  issue  •  *  *,  then  •  '  •  •  said  Bonds, 
•  •  •  shall  go  to  and  be  divided  among  such  "  of  the  children  of 
the  testator  as  may  survive  her.  October  7,  1881,  the  testator  died; 
his  will  was  admitted  to  probate  October  10, 1881 ;  and  letters  testa- 
mentary duly  issued. 

November  21, 1881,  registered  United  States  bonds  numbered  3984, 
14859, 15887, 15888,  acts  July  14,  1870,  and  January  20, 1871,  and  con- 
tinued under  circular  of  May  12,  1881,  to  bear  interest  at  3J  per 
cent.,  were  transferred  on  the  books  in  the  oflBce  of  the  Begister  of 
the  Treasury  to  "Eliza  P.  Smith  under  and  subject  to  the  provisions 
of  the  last  will  and  testament  of  Alexander  Beynolds,  deceased.^  Feb- 
ruary 8, 1883,  the  bonds  having  been  called  for  payment  by  the  Treas- 
ury Department,  inquiries  were  made  of  the  Secretarj^  of  the  Treasury 
on  behalf  of  said  Eliza  P.  Smith,  whether  the  amount  of  said  bonds 
will  be  paid  to  her,  and,  if  not,  then  who  is  to  present  the  bonds  for 
payment,  and  to  whom  will  payment  be  made.  These  inquiries  were 
submitted  to  the  First  Comptroller  for  his  opinion  thereon. 
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Opinion  by  William  Lawbenob,  First  Compiroller. 

Eliza  P.  Smith  has,  by  the  terms  of  the  will,  a  life  estate  in  the  bonds, 
with  an  absolute  right  during  her  life  to  the  interest  accruing  thereon, 
and  after  her  death  they  are  to  go  to  the  persons  specified.  (Smith  v. 
Bell,  6  Pet.,  685  Redfield,  Law  of  Wills,  Part  IT,  ch.  XIV,  §  68,  Par.  51.) 
The  testator  apparently  did  not  expect  that  the  bonds  would  be  paid 
during  the  life  of  his  daughter,  and  his  will  makes  no  provision  for  such 
event.  His  ^^partioular  intention^  was,  that  the  bonds  should  consti- 
tute a  fund  as  such,  from  which  his  daughter  should  receive  interest 
during  her  life,  and  that  at  her  death  they  should  become  the  absolute 
property  of  her  children,  if  she  had  any,  or,  if  not,  of  other  persons 
specified.  The  effect  of  this  was,  that  Eliza  P.  Smith,  during  her  life, 
would  hold  the  principal  of  the  bonds  in  the  character  of  a  trustee  for 
those  entitled  in  remainder.  The  *^  general  intention '^  of  the  testator 
was,  to  provide  a  fund,  the  profits  of  which,  during  the  lifeof  his  daughter, 
should  go  to  her,  and  the  principal  of  which,  upon  her  death,  should  go 
to  her  children,  or,  in  default  of  these,  to  others  specified  in  the  will. 
The  particular  intent  cannot  be  carried  out;  the  general  intent  can* 
This  latter  must  be  carried  out,  upon  the  rale  of  construction,  cy  pros. 
(2  Story,  Eq.  Jnr.,  §  1074  a.)  It  now  becomes  necessary,  that  Eliza  P. 
Smith  apply  to  the  proper  court  of  equity  for  the  appointment  of  a 
trustee,  to  whom  the  bonds  can  be  paid,  and  whose  duty  it  will  be,  to 
invest  the  proceeds  under  the  direction  of  the  court  in  a  form  to  pre- 
serve the  amount  of  the  lund  during  the  life  of  said  Eliza;  daring  which 
time  she  wiU  be  entitled  to  the  profits,  and  at  her  death  the  trust  fund 
will,  of  course,  go  to  the  proper  parties  entitled  thereto.  (1  Perry, 
Trusts,  2d  ed.,  §§  38,  45,  240,  248,  376,  391,  427;  Bouvier,  Law  Dic- 
tionary, Title,  Cy  Pres.) 

The  statute,  under  which  the  bonds  were  issued,  does  not  in  terms 
authorize  conditions  to  be  inserted  therein  committing  the  Government 
to  the  execution  of  trusts  or  specified  provisions  of  wills.  ITo  oflBicer  can, 
beyond  the  authority  given  him,  bind  the  Government  to  the  perform- 
ance of  any  duty.  But  the  bonds  in  this  case  having  been  issued  "  sub- 
ject to  the  provisions  of  the  will  therein  mentioned,  the  Government 
should,  as  a  matter  of  good  faith,  if  not  of  legal  duty,  carry  out  the  ob- 
ligation, according  to  its  terms.  If  the  payee  in  the  bonds  had  died 
immediately  after  their  issue,  it  is  clear  that  they  could  not,  according 
to  the  terms  therein,  have  been  transferred  to  her  executor  or  adminis- 
trator; those  in  remainder  would  have  been  entitled  to  the  transfer. 
And  now  that  the  bonds  are  to  be  paid,  their  proceeds  should  be  so  dis* 
posed  of  as  to  carry  out  the  purposes  of  the  testator. 

Advice  will  be  given  accordingly. 

Tbbasuby  Dbpabtmbnt, 

First  Comptroller's  Office^  February  12, 1883. 
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IN  THE  MATTER  OF  THE  RIGHT  OF  A  BRITISH  SUBJECT,  WHO  IS  A  CON- 
SULAR AGENT  OF  THE  UNITED  STATES  AT  PRINCE  EDWARD  ISLAND, 
TO  RECEIVE  COMPENSATION  FOR  TAKING  DEPOSITIONS  IN  BEHALF 
OF  THE  UNITED  STATES  UNDER  A  COMMISSION  ISSUED  BY  A  COURT 
THEREOF,  AND  FOR  ISSUING  PROCESS  BY  VIRTUE  OF  HIS  AUTHORITY 
AS  A  PROVINCIAL  JUSTICE.— MACNEILL'S  CASE. 


1.  A  con snlar  agent  of  the  United  States  is  technically  not  an  officer. 

2.  Snoh  consular  agent  is  a  person  whose  compensation  is  fixed  by  regulations  made 

in  pursuance  of  law. 

3.  Under  section  1765  of  the  Revised  Statutes  such  consular  agent  is  prohibited  from 

receiving* compensation  for  taking  depositions  in  behalf  of  the  United  Statea,  by 
virtue  of  a  commission  issued  by  a  court  thereof. 

4.  Such  consular  agent,  who  is  a  foreign  provincial  Justice  of  the  peac«,  and  who,  by 

sole  authority  of  his  office  as  such  Justice,  issues  process  for  witnesses,  whose 
depositions  are  to  be  taken  in  behalf  of  the  United  States,  may  lawfully  be  paid 
the  proper  fee  for  this  service.  i 

Finlay  MacNeill,  a  British  subject,  consular  agent  of  the  United 
States  at  Summerside,  Prince  Edward  Island,  and  provincial  justice  of 
the  peace  during  and  since  the  year  1882,  in  November,  1882,  by  virtae 
of  his  authority  as  such  justice,  issued  process  requiring  witnesses  to 
appear  before  him  and  give  evidence  to  be  used  in  behalf  of  the  Unite«l 
States,  in  the  case  of  the  United  States  against  Samuel  A.  Maxfield,  in 
the  district  court  of  the  United  States  for  the  district  of  Maine,  and  by 
virtue  of  a  commission  issued  to  him  bj^  said  court,  took  the  depositions 
of  said  witnesses  and  taxed  thereon  $22  for  writing  the  depositions,  and 
$3  for  the  fees  for  issuing  and  return  of  process.  February  14, 1883, 
the  bill  for  these  services  was  forwarded  by  the  United  States  Attorney 
for  the  district  of  Maine  to  the  Acting  Secretary  of  the  Treasury  for 
payment,  and  February  17, 1883,  the  Acting  Secretary  referred  it  "to 
the  First  Comptroller  ♦  •  ♦  for  an  expression  of  bis  opinion  as  to 
whether,  in  view  of  the  provisions  of  section  1765  of  the  Revised  Stat- 
utes, the  bill  should  be  paid." 


Opinion  by  William  Lawrence,  First  Comptroller. 

The  statute  declares  that  *' consular  agents"  shall  be  deemed  "con- 
sular officers."  (Rev.  Stat.,  1674.)  Technically,  they  are  not  officers. 
The  consular  agent  at  Summerside,  being  a  British  subject,  could  not 
take  an  oath  of  office  to  support  the  Constitution  of  the  United  States. 
(Rev.  Stat.,  1756, 1757.)  Aliens  are  frequently  and  properly  appointed 
as  consular  agents. 

The  claimant  in  this  case,  though  not  an  officer  of  the  United  States  as 
consular  agent,  is,  as  snch  consular  agent,  and  within  the  provisions  of 
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section  1765  of  the  Revised  Statutes,  a  "  person  whose  salary,  pay,  or 
emoluments  are  fixed  by  law  or  regulations."  He  is,  as  consular  agent, 
entitled  to  fees  prescribed  by  regulations.    (Rev.  Stat.,  1703.) 

As  to  services  for  taking  or  writing  depositions,  he  is,  therefore,  ex- 
pressly prohibited  from  receiving  compensation  therefor  by  that  clause 
of  section  1765  of  the  Revised  Statutes  which  declares  that  any  "  per- 
son whose  salary,  pay,  or  emoluments  are  fixed  by  law  or  regulations  ^ 
shall  not  receive  ^^  any  additional  pay,  extra  allowance,  or  compensa- 
tion, in  any  form  whatever,  *  •  ♦  •  for  any  other  service  or  duty 
whatever,  unless  [1]  the  same  is  authorized  by  law,  and  [2]  the  appro- 
priation therefor  explicitly  states  that  it  is  for  such  additional  pay,  ex- 
tra allowance,  or  compensation."  The  service,  for  which  compensation 
is  asked,  was  <^ authorized  by  law."  The  commission  from  the  district 
eonrt  of  Maine  lawfully  authorized  it.  But  no  appropria^on  has  been 
made  '^  explicitly,"  or  in  any  form,  for  extra  or  additional  compensa- 
tion. 

The  prohibition  of  section  1765  of  the  Revised  Statutes  extends  to 
every  form  of  service  rendered  under  the  authority  of  the  United  States* 
But  this  prohibition  cannot  apply  to  the  fee  for  issuing  process  as  a 
provincial  justice  of  the  peace.  The  authority  to  issue  it  existed  by  the 
law  in  force  in  Prince  Edward  Island,  and  not  in  any  respect  under  a 
law  of,  or  by  virtue  of  power  given  by,  the  United  States.  It  must  be 
apparent,  that  the  prohibition  of  section  1765  of  the  Revised  Statutes 
does  not  extend  to  compensation  for  services  rendered  in  a  foreign 
country,  and  solely  by  virtue  of  the  authority  of  a  foreign  law.  This  sec- 
tion declares,  that  "no  officer  in  any  branch  of  the  public  service,"  with 
compensation  fixed  by  law  or  regulations,  shall  receive  extra  compen- 
sation. This  evidently  refers  to  officer^  in  the  public  service  of  the 
United  States,  and  this  can  only  be  under  a  law  of  the  United  States. 
All  the  prohibitions  of  the  section,  by  any  fair  interpretation  of  their 
terms,  relate  to  compensation  for  services  rendered  under  the  authority 
of  a  law  of  the  United  States.  When,  therefore,  a  service  is  not,  and 
cannot  be,  authorized  by  a  law  of  the  United  States,  and  is,  and  can 
only  be,  authorized  by  a  foreign  law,  and  the  United  States  procures 
such  service,  compensation  can  be  lawfully  paid  therefor  out  of  any 
general  appropriation  applicable  to  the  service,  even  though  such  for- 
eign official  service  be  rendered  by  a  person  who,  in  other  respects,  is 
in  the  service  of  the  United  States  with  compensation  therefor  provided 
by  law. 

The  claimant  can  lawfully  be  paid  the  fee  of  $3  for  issuing  process* 

The  Secretary  will  be  advised  accordingly. 

Treasuby  Department, 

First  Comptroller's  Office^  February  23,  1883. 
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IN  THE  MATTER  OF  THE  REBATE  ON  "ORIGINAL  AND  UNBROKEN  FAC- 
TORY PACKAGES  OF  SMOKING  AND  MANUFACTURED  TOBACCO  AND 
SNUFF,  CIGARS,  CHEROOTS,  AND  CIGARETTES,"  UNDER  SECTION  4  OF 
THE  ACT  OF  MARCH  3,  1883.— REBATE  CASE. 


1.  The  act  of  March  3, 1883  (22  Stat.,  486,  489),  "  to  reduce  intemal-reyenue  taxatioB, 

and  for  other  purposes,"  does  not  make  an  appropriation  of  money  for  the  pay- 
ment of  claims  for  the  rebate  authorized  by  section  4  thereof. 

2.  This  act  authorizes  the  payment  of  claims  for  rebate  to  manufacturers,  '4n  stamps 

at  the  reduced  rate"  therein  provided,  but  no  provision  is  made  for  the  payment 
of  such  claims  to  dealers  in  tobacco,  snuff,'  cigars,  cheroots,  and  cigarettes. 

Section  4  of  the  act  of  March  3,  1883  (22  Stat,  488,  489),  "to  reduce 
internal-revenue  taxation,  and  for  other  purposes,''  provides : 

"That on  and  after  May  first,  eighteen  hundred  and  eighty-three,  the 
internal  taxes  on  snuff,  smoking,  and  manufactured  tobacco,  shall  be 
eight  cents  per  pound ;  and  on  cigars  which  shall  be  manufactured  and 
sold  or  removed  for  consumption  or  sale  on  and  after  the  first  day  of 
May,  eighteen  hundred  and  eighty-three,  there  shall  be  assessed  and 
collected  the  following  taxes,  to  be  paid  by  the  manufacturer  thereof: 
On  cigars  of  all  descriptions,  made  of  tobacco  or  any  substitute  therefor, 
three  dollars  per  thousand^  on  cigarettes  weighing  not  more  than  thiee 
pounds  per  thousand,  fifty  cents  per  thousand ;  on  cigarettes  weighing 
more  than  three  pounds  per  thousand,  three  dollars  per  thousand :  Pro- 
videdj  That  on  all  original  and  unbroken  factory  packages  of  smoking 
and  manufactured  tobacco  and  snufi",  cigars,  cheroots,  and  cigarettes 
held  by  manufacturers  or  dealers  at  the  time  such  reduction  shall  go 
into  efiect,  upon  w^hich  the  tax  has  been  paid,  there  shall  be  allowed 
a  drawback  or  rebate  of  the  full  amount  ol  the  reduction,  but  the  same 
shall  not  apply  in  any  case  where  the  claim  has  not  been  presented 
within  sixty  days  following  the  date  of  the  reduction,  and  such  rebate 
to  manufacturers  may  be  paid  in  stamps  at  the  reduced  rate ;  and  no 
claim  shall  be  allowed  or  drawback  paid  for  a  less  amount  than  ten  dol^ 
lars.  It  shall  be  the  duty  of  the  Commissioner  of  Internal  Revenue, 
with  the  approval  of  the  Secretary  of  the  Treasury,  to  adopt  such  rules 
and  regulations  and  to  prescribe  and  furnish  such  blanks  and  forms 
as  may  be  necessary  to  carry  this  section  into  effect.'' 

March  9, 1883,  the  Commissioner  of  Internal  Revenue  addressed  a 
letter  to  the  First  Comptroller,  calling  attention  to  this  section,  and,  ask- 
ing for  an  early  opinion,  he  saj-s: 

'*  The  question  arises  whether  this  act  of  itself,  or  in  connection  with 
existing  laws,  operates  as  an  appropriation  of  the  money  necessary  to 
pay  the  claims  which  may  be  presented.  It  will  be  observed  that  the 
law  provides  that "  such  rebate  to  manufacturers  may  be  paid  in  stamps 
at  the  reduced  rate,"  and  this  part  of  the  law  I  would  regard  as  suffi- 
cient authority. for  me  to  settle  such  claims  with  manufacturers.  It 
would  seem  that  it  was  not  the  intention  of  Congress  to  treat  dealers  in 
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nanafactured  tobacco  Ti-ith  a  less  generous  spirit  than  the  manufact- 
urers. 

^<As  these  claims  will  necessarily  pass  through  your  office,  it  is  your 
province  under  the  law  to  decide  whether  or  not  there  be  an  appropri- 
ation to  pay  them." 

Opinion  by  William  Laweence,  First  Comptroller. 

The  act  of  March  3, 1883  (22  Stat.,  488,  489),  and  provisions  of  the 
Bevised  Statutes  (sections  269,  277),  give  ample  authority  to  audit,  al- 
low, and  certify  for  payment,  in  favor  of  manufacturers  of,  and  dealers 
in,  tobacco,  &c.,  claims  for  the  rebate  provided  for  in  said  act.  But  it 
is  oertain  that  this  act  does  not,  either  ^<  of  itself,  or  in  connection  with 
existing  laws,"  make  an  appropriation  for  the  payment  in  money  of  any 
auch  claim  so  found  due.  The  act  does  not  by  its  title  profess  to  be  an 
appropriation  act  (Rev.  Stat.,  11).  It  does  not  employ  the  usual  words 
of  appropriation  acts,  nor  any  equivalent  language,  nor  any  language, 
which,  by  any  fair  construction,  shows  that  Congress  therein  intended 
to  give  authority  to  make  any  payment  in  money.  It  does  provide  that 
^^  such  rebate  to  manufacturers  may  be  paid  in  stamps";  but  this  does 
not  e^rtend  to  '^  dealerSy^  and  it  shows  that  the  attention  of  Congress 
was  called  to  the  subject  of  the  payment  of  the  rebate,  and  that  Con- 
gress mkde  the  limited  provision  mentioned,  but  no  equivalent  provision 
for  any  payment  in  money,  from  all  which  the  inference  arises  that  none 
was  intended  to  be  provided  in  this  act.  The  Constitution  (Art.  I,  sec. 
9,  par.  7)  provides,  that  "  No  Money  shall  be  drawn  from  the  Treasury, 
but  in  consequence  of  Appropriations  made  by  law."*  The  purpose  of 
this  was  to  give  to  Congress  the  conti'ol  of  the  public  money.  This  is 
a  prerogative  expressly  reserved  to  Congress.  A  statute  should  not  be 
construed  as  making  an  appropriation  unless  its  language  is  sufficiently 
explicit  to  clearly  justify  such  construction.  An  appropriation  cannot 
arise  by  inference  without  very  clear  and  explicit  terms  requiring  it.  It 
cannot  be  presumed  that  Congress  has  devoted  any  portion  of  the  money 
in  the  Treasury  to  a  specific  purpose,  unless  a  statute  has  said  so  in 
express  terms,  or  by  clear  iuference. 

The  act  now  under  consideration  was  designed,  as  its  title  says,  "to 
reduce  internal-revenue  taxation,"  and  in  doing  this  it  was  deemed  just 
to  provide  for  the  rebate  therein  mentioned.  In  order  to  ascertain  the 
amount  of  the  rebate  which  would  become  due  to  each  claimant,  it  was 
deemed  necessary  to  give  authority  to  "the  Commissioner  of  Internal 
Eevenue,  with  the  approval  of  the  Secretary  of  the  Treasury,  to  adopt 
such  rules  and  regulations  and  to  prescribe  and  furnish  such  blanks 
and  forms  as"  would  enable  claimants  to  make  proof  of  claims  for  re- 
bate.   Thus,  section  4  of  the  act  had  three  objects,  viz:  (1)  "to  reduce 

*Ajs  to  monoy  at  the  disposal  of  the  Postmaster-General  and  not  aotaally  covered 
into  the  Treasary,  see  Paschal,  Annotated  Const.,  3d  ed.,  p.  152,  and  3  Op.  Att.-Gen., 
13. 
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internal-revenae  taxation,"  (2)  to  give  a  right  to  rebate  in  cert-ain  cases 
deiiued,  and  (3)  to  authorize  regulations,  blanks,  and  forms  to  carry  the 
section  into  effect.  This  section,  therefore,  finds  ample  scope  and  ob- 
ject in  declaring  these  purposes,  as  it  does,  in  express  terms,  without 
construing  it  as  making  an  appropriation  by  inference  when  none  is  de- 
clared in  terms.  It  deals  in  express  provisions — not  in  inferences.  This 
act  was  passed  on  the  3d  day  of  March,  1883,  onlythe  day  preceding 
the  final  adjournment  of  Congress.  It  is  a  matter  of  history  that  its 
passage  was  doubtful  until  the  last  action  of  Congress  in  relation  to 
it.  It  was  then  too  late  to  make  an  appropriation,  either  by  a  separate 
appropriation  act,  or  by  a  provision  on  any  of  the  regular  appropriation 
acts.  Congress  had  no  definite  data^  on  which  to  fix  any  specific  sum. 
An  indefinite  sum  might  have  been  appropriated,  but.was  not.  It  may 
have  been  supposed  that  the  amount  of  claims  for  rebate  could  not 
readily  be  ascertained  for  payment  before  the  next  session  of  Congress, 
and  that  to  pay  only  a  portion  in  advance  of  the  general  adjustment  of 
claims  was  not  desirable.* 

The  act  does  not  make  any  appropriation  of  money  to  be  paid  from 
the  Treasury.  There  is  no  other  statute  which  makes  an  appropriation 
of  money  applicable  to  the  payment  of  claims  for  rebate  under  this  act. 

Treasuky  Department, 

First  OomptroUer's  Office,  March  21,  1883. 


IN  THE  MATTER  OF  THE  RIGHT  OF  THE  CLERK  OF  THE  SUPREME  COURT 
OF  THE  UNITED  STATES  TO  PRINT,  AT  A  PRIVATE  PRINTING  OFFICE^ 
THE  OPINIONS  OF  THE  COURT,  TO  PAY  THE  EXPENSES  THEREOF  FROM 
THE  EMOLUMENTS  OF  HIS  OFFICE,  AND  TO  COLLECT  FEES  FOR  COPIES^ 
SUPREME  COURT  CLERK'S  CASE. 


1.  The  "sundry  civil"  appropriation  act  of  March  3,  1883  (22  Stat.,  631),  does  not 

limit  the  previously  existing  sources,  except  as  to  compensation  for  his  attend- 
ance in  court,  from  which  the  clerk  of  the  Supreme  Court  of  the  United  States 
derived  emoluments. 

2.  When  a  power  either  is  given  by  statute,  or  exists  at  common  law,  incidents  are 

supplied  by  intendments. 

3.  Section  3786  of  the  Revised  Statutes  does  not  apply  to  the  printing,  in  accordance 

with  the  usage  heretofore  existing,  of  the  opinionaof  the  Supreme  Court. 

4.  The  provisions  of  section  3,  of  the  act  of  February  28,  1793  (1  Stat.,  625),  relating 

to  the  fees  of  the  clerk  of  the  Supreme  Court  of  the  United  States,  though  not 
incorporated  in  the  Revised  Statutes,  have  been  recognized  as  in  force,  either  as 
not  of  a  **general"  nature,  or,  if  so,  as  not  within  the  intention  of  the  repealing 
provisions  of  the  revision  (Rev.  Stat.,  5595). 

*  For  the  fiscal  year  ending  June  30,  1883,  the  special-tax  year,  the  total  nnmber 
of  manufacturers  of,  and  dealers  in,  smoking  and  manufactured  tobacco,  snuff,  cigarp, 
cheroots,  and  cigarettes,  as  estimated  at  the  Internal- Revenue  Bureau,  is  435,900 ;  of 
these,  420,000  are  dealers,  15,000  are  manufacturers  of  cigars,  and  900  are  manufac- 
turers of  tobacco  and  snuff. 
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5k  The  principles  stated,  upon  which  the  emolument  returns  axe  to  be  made  by  the 
clerk  of  the  Supreme  Court  of  the  United  States,  and  by  which  his  accounts  are 
to  be  adjusted  by  the  First  Comptroller  in  pursuance  of  the  acts  of  March  3, 1883. 
(22Stat.,  588,  631.) 

The  Bevised  Statutes  contain  the  following  provisions  in  relation  to 
the  clerk  of  the  Supreme  Court  of  the  United  States: 

"Sec.  677.  The  Supreme  Court  shall  have  power  to  appoint  a  clerk 
and  a  marshal  for  said  court,  and  a  reporter  of  its  decisions. 

"  Sec.  678.  One  or  more  deputies  of  the  clerk  of  the  Supreme  Court , 
may  be  appointed  by  the  court  on  the  application  of  the  clerk,  and  may 
be  removed  at  the  pleasure  of  the  court.  In  case  of  the  death  of  the 
clerk,  his  deputy  or  deputies  shall,  unle^ss  removed,  continue  in  office 
and  perform  the  duties  of  the  clerk  in  his  name  until  a  clerk  is  appointed 
and  qualified ;  and  for  the  defaults  or  misfeasances  in  office  of  any  such 
deputy,  whether  in  the  lifetime  of  the  clerk  or  after  his  death,  the  clerk, 
and  his  estate,  and  the  sureties  in  his  official  bond  shall  be  liable;  and 
his  executor  or  administrator  shall  have  such  remedy  for  any  such  de- 
faults or  misfeasances  committed  after  his  death  as  the  clerk  would  be 
entitled  to  if  the  same  had  occurred  in  his  lifetime. 

"Sec.  679.  The  records  and  proceedings  of  the  court  of  appeals,  ap- 
pointed previous  to  the  adoption  of  the  present  Constitution,  shall  be 
keptin  the  office  of  the  clerk  of  the  Supreme  Court,  who  shall  give  copies 
thereof  to  any  person  requiring  and  paying  for  them  in  the  manner 
provided  by  law  for  giving  copies  of  the  records  and  proceedings  of  the 
Supreme  Court;  and  such  copies  shall  have  like  faith  and  cr^it  with 
all  other  proceedings  of  said  court. 

"  Sec.  794.  The  clerk  of  the  Supreme  Court,  and  every  clerk  and 
deputy  clerk  of  a  circuit  or  district  court,  shall,  before  he  enters  upon  the 
execution  of  his  office,  take  an  oath  or  affirmation  in  the  following  form  : 

*  1,  A  B,  being  appointed  a  clerk  of ,  do  solemnly  swear  (or  affirm) 

that  I  will  truly  and  fiiithfully  enter  and  record  all  the  orders,  decrees, 
judgments,  and  proceedings  of  the  said  court,  and  that  I  will  faithfully 
and  impartially  discharge  and  perform  all  the  duties  of  my  said  office, 
according  to  the  best  of  my  abilities  and  understanding.  So  help  me 
Ood.'  The  words  *so  help  me  God'  shall  be  omitted  in  all  cases  where 
an  affirmation  is  admitted  instead  of  an  oath. 

"Sec.  795.  The  clerk  of  every  court  shall  give  bond,  in  a  sum  to  be 
fixed  and  with  sureties  to  beapiikroved  by  tbe  court  which  appoints  him, 
faithfully  to  discharge  the  duties  of  his  office,  and  seasonably  to  record 
the  decrees,  judgments,  and  determinations  of  the  court  of  which  he  is 
clerk;  and  a  new  bond  may  be  required  whenever  the  court  deems  it 
proper  that  such  bond  should  be  given.  A  copy  of  every  bond  giv^en 
by  a  clerk  shall  be  entered  on  the  journal  of  the  court  for  which  he  is 
appointed,  and  the  bond  shall  be  deposited  for  safe-keeping  as  the  court 
may  direct.  A  certified  copy  of  such  entry  shall  be  prima- facie  proof 
of  the  execution  of  such  bond  and  of  the  contents  thereof." 

Prior  to  the  act  of  March  3, 1883  (22  Stat.,  631),  there  was  no  limit 
to  the  emoluments  of  the  clerk ;  his  authorized  costs  and  fees  were 
taxed,  and  collected  from  ])rivate  suitors,  and  from  the  United  States, 
when  liable,  in  cases  in  which  it  was  a  party.  A  usage  has  long  pre- 
vailed, under  which  the  clerk  of  the  Supreme  Court  procured  to  be 
printed  at  his  own  expense  and  at  a  private  printing  office  the  opinions 
of  the  court  as  delivered  ^  printed  copies  were  furnished  to  the  Chief 
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Jastice  and  Associate  Justices,  and  to  such  officers  as  were  design 
nated  by  the  court;  and  printed  copies  were  certified  by  the  clerk  and 
furnished  to  any  person  on  request,  and  on  payment  of  the  usual  fee» 
to  the  clerk. 

The  sundry  civil  appropriation  act  of  March  3,  1883  (22  Stat.,  631), 
after  making  appropriations,  including  some  for  the  United  States* 
courts,  contains  |)rov^o«,  as  follow  : 

Provided^  That  the  clerk  of  the  supreme  court  of  the  District  of 
Columbia  shall  make  to  the  Attorney-General  his  semi-annual  report  of 
fees  and  emoluments  in  the  same  manner  and  under  the  same  regula- 
tions as  clerks  of  the  other  courts  of  the  United  States,  under  and 
in  accordance  with  section  eight  hundred  and  thirty-three  of  the  Revised 
Statutes,  the  maximum  of  whose  compensation,  after  the  payment  of 
office  expenses,  and  other  allowances  granted  by  the  Attorney -Oeneral^ 
shall  not  exceed  the  maximum  of  three  thousand  five  hundred  dollars^ 
and  the  balance  of  said  fees  and  emoluments  of  his  office  shall  be  paid 
into  the  Treasury  according  to  the  provisions  of  section  eight  hundred 
and  forty -four  of  the  Revised  Statutes:  Provided^  That  the  clerk  of 
the  Supreme  Court  of  the  United  States  shall  not  hereafter  retain 
of  the  fees  and  emoluments  of  his  office  for  his  personal  compensation 
over  and  above  his  necessary  clerk-hire  and  the  incidental  expenses  of 
his  office,  certified  to  by  the  court,  or  by  one  of  its  justices  appointed 
by  it  for  that  purpose,  and  to  be  audited  and  allowed  by  the  proper 
accounting  officers  of  the  Treasury,  a  sum  exceeding  six  thousand  dol- 
lars a  year,  or  exceeding  that  rate  for  any  time  less  than  a  year;  and 
the  surplus  of  such  fees  and  emoluments  shall  be  paid  into  the  Treasury 
as  provided  by  law  in  cases  of  clerks  of  the  circuit  and  district  courts 
of  the  United  States  [Rev.  Stat.,  844] :  And  provided  further^  That  so 
much  of  section  three  of  the  act  of  February  twenty-eight,  seventeen 
hundred  and  ninety-nine  [1  Stat.,  625J,  as  relates  to  the  compensation  . 
of  said  clerk  for  his  attendance  in  court  is  hereby  repealed :  And  pro- 
vided further^  That  the  Supreme  Court  is  hereby  authorized  and  em- 
powered to  prepare  the  table  of  fees  to  be  charged  by  the  clerk  thereof^ 
and  until  the  same  is  thus  prepared  the  fees  therein  charged  for  record- 
ing or  copying  any  paper  or  record  shall  not  exceed  fourteen  cents  per 
folio. 

Tne  deficiency  appropriation  act  of  March  3, 1883  (22  Stat.,  586),  pro- 
vides, inter  alia,  as  follows : 

"That  the  sum  of  thirteen  thousand  dollars  or  so  much  thereof  as  may 
be  necessary,  is  hereby  appropriated,  out  of  any  money  in  the  Treasury 
not  otherwise  appropriated,  to  pay  the  salary  of  the  clerk  of  the  Supreme 
Court  of  the  United  States,  and  his  necessary  office  expenses,  including 
clerk-hire,  to  the  first  day  of  January,  eighteen  hundred  and  eighty- 
four.'' 

March  10, 1883,  the  Hon.  Morrison  R.  Waite,  Chief  Justice  of  the 
United  States,  requested  the  First  Comptroller,  who  is,  under  the  acts, 
of  March  3, 1883  (22  Stat.,  586,  631),  required  to  pass  upon  the  accounts, 
of  the  clerk,  to  indicate  an  opinion,  whether  the  usage,  as  to  printing 
and  distributing  opinions,  and  collecting  fees  for  copies,  can  be  con- 
tinued. Under  these  acts  other  questions  also  arise,  which,  in  settling  the 
accounts  of  the  clerk,  require  the  action  of  the  First  Comptroller,  and 
as  to  which  the  clerk  has  asked  an  opinion. 
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Opinion  by  William  Lawhenoe,  First  Comptroller : 

I.  Section  681  of  the  Be  vised  Statutes  requires  the  deciaions  of  the  Su. 
prenie  Court  to  be  printed  and  published  by  the  reporter  of  the  court. 
This,  by  necessary  implication,  requires  the  opinions,  so  far  as  deemed 
necessary  by  the  court,  to  be  written.  The  court,  as  a  necessity  of  its 
organization,  has  the  incidental  authority  to  direct  its  clerk  to  print 
the  opinions  as  they  m^y  be  written  (Potter's  Dwarris,  Statutes,  123), 
The  written  opinions,  or,  if  the  court  should  so  direct,  the  printed  opin- 
ions, become  liles  of  the  court.  The  flies  are,  at  common  law,  court  rec- 
ords (Smith  V.  The  State,  18  Ohio  St.,  420).  Every  citizen,  or,  at  least, 
every  one  in  any  way  interested  in  these  records,  has  a  right  to  an  ex- 
emplified copy  thereof.  Thus,  it  is  said,  ^Mt  has  been  admitted,  from 
a  very  early  period,  that  the  inspection  and  exemplification  of  the  rec- 
ords of  the  king's  courts  is  the  common  right  of  the  subject."  And  it  is 
farther  said,  that  ^<  any  limitation  of  the  right  to  a  copy  of  a  judicial  rec- 
ord or  paper,  when  applied  for  by  any  person  having  an  interest  in  it^ 
would  probably  be  deemed  repugnant  to  the  genius  of  American  insti- 
tutions" (1  Greenleaf,  Evidence,  §  471).  The  exemplification  is  to  be 
made  by  the  clerk  of  the  court  under  its  seal  (Jd.,  §  501). 

The  provisos  to  the  act  of  March  3, 1883  (22  Stat,  631),  are  to  be  read 
and  construed  in  the  light  of  the  common  law,  and  of  the  usages  to  which 
reference  has  been  made.  The  common  law  remains  in  force  until  changed 
by  a  statute  or  by  the  decision  of  an  authoritative  court.  ^  It  is  clear  from 
the  language  of  the  act  of  March  3, 1883,  that  it  was  not  intended  to 
take  from  the  court  its  power  to  order  the  printing  and  distribution  of 
its  opinions,  or  the  power  and  duty  of  the  clerk  to  certify  and  charge 
the  authorized  fees  for  copies.  On  the  contrary,  the  statute,  by  author- 
izing the  clerk  to  '4*etain  of  the  fees  and  emoluments  of  his  office  for  his 
l>ersonal  compensation"  the  sum  it  prescribes,  recognizes  all  sources  of 
emolument  which  have  been  previously  so  regarded,  except  compensa- 
tion for  attendance  in  court,  subject  to  the  right  of  the  court  "to  pre- 
pare the  table  of  fees  to  be  charged  by  the  clerk."  The  statute  does 
not,  with  this  exception,  in  terms,  or  by  inference,  or  in  any  manner 
indicate  a  purpose  to  limit  the  sources  of  emolument. 

XL  The  acts  of  March  3,  1883  (22  Stat.,  586,  631),  do  not  in  any  man- 
ner interfere  with  the  usage,  which  has  prevailed,  of  printing  opinions 
at  a  private  printing  office.  The  Revised  Statutes  contain  the  follow- 
ing sections: 

"Sec.  3785.  No  printing  or  binding  which  is  not  provided  fpr  by  law 
shall  be  executed  at  the  Government  Printing  Office. 

"Sec.  3786.  All  printing,  binding,  and  blank-books  for  the  Senate  or 
House  of  Bepreseutatives,  and  the  Executive  and  Judicial  Departments, 
shall  be  done  at  the  Government  Printing  Office,  except  in  cases  other- 
wise provided  by  law." 

The  first  of  these  sections  is  taken  from  the  joint  resolution.  No.  25, 
of  June  23,  1860  (12  Stat,  118,  sec.  5),  and  the  latter  one  is  taken  from 
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section  5  of  the  same  resolution,  from  the  act  of  March  2, 1867  (14  Stat, 
467,  sec.  10),  and  from  the  act  of  July  20,  1863  (15  Stat.,  Ill,  sec.  1). 
Several  reasons  may  be  presented  in  support  of  the  proposition  d>bove 
stated. 

1.  Section  681  of  the  Revised  Statutes,  by  implication,  authorizes 
either  written  or  printed  opinions,  or  both,  and  the  sundry  civil  act  of 
March  3, 1883,  authorizes  the  court  to  prescribe  the  *'  fees  to  be  charged 
by  the  clerk"  for  copies.  Citizens  interested  have  a  right  to  certified 
copies.  No  statute  has  directed  how,  or  in  what  form,  the  opinions 
shall  be  prepared,  or  copies  shall  be  furnished.  The  authority  of  the 
court,  as  to  the  whole  subject,  is  left  to  its  common-law  powers,  or  to 
those  powers  incident  to  its  statutory  powers  and  duties.  It  is  a  prin- 
ciple of  law  that,  "in  statutes,  incidents  are  always  supplied  by  intend- 
ments ; "  that  is, "  whenever  a  power  is  given  by  a  statute,  every  thing  nec- 
essary to  the  making  of  it  effectual  is  given  by  implication"  (Potter's 
Dwarris,  Statutes,  123).  The  court,  then,  has  authority,  as  incident  to  the 
statutory  duties,  to  prepare  opinions  and  to  direct  the  clerk  to  furnish  cer- 
tified copies,  to  cause  the  opinions  to  be  printed.  The  authority  to  print 
as  fully  exists  in  the  discretion  of  the  court  as  if  directly  given  by  stat. 
ute.  But  without  reference  to  the  statute  requiring  prepared  opinions,  or 
tO'that  authorizing  fees  to  be  prescribed  for  copies,  the  court  as  a  neces- 
sity of  its  organization,  has  authority  to  order  its  opinions  to  be  printed. 
This  results  from  the  well  known  principle  in  the  law  of  agency  that, 
when  any  powenis  given  or  duty  enjoined,  the  usual  and  proper  means 
of  executing  it  exist  by  implication.  Incidents  are  supplied  by  intend- 
ments'as  well  when  a  power  exists  at  common  law  as  when  it  is  given 
by  statute.  It  necessarily  follows,  that  the  cost  of  printing  may  be 
paid  from  the  receipts  for  certified  cojiies  or  from  other  emoluments  of 
the  clerk,  when,  as  now,  the  statute  has  provided  no  other  means  of  pay- 
ment. To  say  that  the  cost  cannot  be  so  paid  is  to  defeat  the  authority 
to  print,  which  is  wholly  inadmissible. 

2.  As  the  printing  is  fully  authorized,  the  only  remaining  question  as 
to  that  is,  whether  any  statute  has  regulated  or  limited,  or  can  regulate 
or  limit  the  power  of  the  court  as  to  the  place  of  printing.  Usage  sufii- 
ciently  continued  is  evidence  of  the  law,  whether  arising  upon  the  con- 
struction of  statutes,  or  existing  without  statute.  During  all  the  time 
the  statutes  requiring  public  printing  to  "be  executed  at  the  Gov- 
ernment Printing  Office, "  have  been  in  force,  the  usage  has  been  to 
print  the  opinions  in  question  at  a  private  office.  This  is  a  x)ractical 
construction  of  the  statute. 

3.  This  construction  is  justified  by  the  language  of  the  statute.  The 
printing  which  is  required  to  be  done  at  the  Government  Printing  Of- 
fice is  that  <<  for  the  Senate  or  .House  of  Representatives,  and  the  Exe- 
cutive and  Judicial  Departments"  (Rev.  Stat.,  3786).  Congress  has 
regularly  made  appropriations  "for  the  public  printing,  for  •  ♦  • 
the  Supreme  Court  of  the  United  States,  the  supreme  court  of  the  Dis- 
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trict  of  Columbia,  tho  Court  of  Claims,"  &c.  (act  March  6, 1882, -22 
Stat,  8^  act  August  7, 1882,  Jd.,  334;  and  prior  acts).  This  includes 
the  printing  of  the  records  in  cases  to  be  decided  by  the  Supreme  Court, 
and  other  matter  "  for  the  public  printing  for  •  *  •  the  Supreme 
Courf  But  these  acts  have  never  been  construed  as  applicable  to  the 
printing  of  the  opinions  in  question.  They  are  printed,  not  in  any  general 
or  proper  sense  **for  the  court,"  nor  as  exclusively  "public  printing," 
but  primarily  and  chiefly  for  the  clerk,  that  he  may  furnish  them  to  pri- 
vate parties,  and  incidentally  for  the  convenience  of  the  court,  and  for 
the  information  of  such  officers  and  persons  as  the  court  may  in  its  dis* 
cretion  direct  to  be  furnished  therewith.  They  do  not  fall  within  the 
terms  and  purpose  of  the  statute.  The  statute  declares,  also,  that 
"no  printing  •  •  •  which  is  not  provided  for  by  law  shall  be  exe- 
cuted at  the  Government  Printing  Office"  (Rev.  Stat,  3786).  The 
printing  "provided  for  by  law"  is  that  required  or  authorized  expressly, 
or  by  implication,  by  an  act  of  Congress,  or  under  the  authority  of  such 
act  The  authority  of  the  court  to  require  the  printing  of  opinions  exists 
without  reference  to  any  statute. 

4.  In  addition  to  this,  the  court  requires  the  opinions  to  be  printed 
by  virtue  of  a  special,  particular,  and  incidental  authority;  and  it  may 
well  be  urged  that  such  authority  does  not  fall  within  the  general 
object  or  purpose  of  section  3786  of  the  Eevised  Statutes.  "A  thing 
given  in  particular  shall  not  be  taken  away  by  general  words" — gene- 
ralia  Mpecialibus  non  derogant  (Huidekoper's  Case,  Second,  3  Lawrence, 
Compt  Dec.j  160, 161). 

It  is  not  necessary  to  inquire  whether  it  is  competent  for  Congress  to 
abridge  the  powers  of  the  court,  pertaining  to  it  as  an  independent  de- 
partment of  the  Government. 

Upon  every  principle,  the  court  may  require  the  printing  of  opinions 
at  a  private  printing  office,  and  may  direct  the  clerk  to  furnish  certified 
copies  for  the  authorized  fees. 

The  properly  authorized  office-expenses  of  the  clerk,  including  the 
expense  of  printing  opinions,  will  be  audited  and  allowed  by  the  proper 
accounting  officers  of  the  Treasury  Department  as  a  charge  upon  the 
emoluments  of  the  clerk  (Rev.  Stat,  269,  277,  833,  839). 

III.  Another  question,  which  may  properly  be  disposed  of  in  this  con- 
nection, arises  upon  the  statutes,  and  upon  the  inquiries,  which  the 
clerk  has  made  of  the  First  Comptroller.  The  deficiency  appropriation 
act  of  March  3, 1883  (22  Stat.,  686),  appropriates  money  "to  pay  the 
salary  of  the  clerk  of  the  Supreme  Court  of  the  United  States,  and  his 
necessary  office  expenses,  including  clerk-hire,  to  the  first  day  of  Jan- 
uary, eighteen  hundred  and  eighty-four."  It  is  clearly  not  competent 
to  ascertain  whether  this  clause  was  inserted  in  the  act,  upon  the  sup- 
position by  any  one  or  more  parties,  that  section  3  of  the  act  of  February 
28, 1799  (1  Stat,  625),  which  prescribes  the  fees  of  the  clerk,  was  repealed 
by  the  third  proviso  of  the  sundry  civil  appropriation  act  of  March  3, 
7  D  83 
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1883  (22  Stat.,  631).  The  provisions  quoted  firom  both  the  acts  of 
March  3, 1883,  took  effect  at  the  date  of  the  approval  of  the  acts,  because 
they  were  general  legislation,  although  the  appropriations  made  by  the 
acts  did  not  generally  become  available  until  July  1, 1883. 

Section  3  of  the  act  of  February  28,  1799  (1  Stat.,  625),  provides, 
^Hhat  the  compensation  to  the  clerk  of  the  Supreme  Court  of  the  United 
States,  shall  be  as  follows,  to  wit:  for  his  attendance  in  court,  ten  dollars 
per  day,  and  for  his  other  services,  double  the  fees  of  the  clerk  of  the 
supreme  court  of  the  State  in  which  the  Supreme  Court  of  the  United 
States  shall  be  holden."  This  provision  was  not  incorporated  in  the 
Revised  Statutes,  but  has  been  regarded  as  in  force,  either  as  not  '^gen- 
eral" in  its  nature,  or,  if  general,  and  omitted  by  inadvertence,  as  not  with- 
in the  intention  of  the  repealing  provisions  of  the  revision.  (Edmund's 
Case,  2  Lawrence,  Compt.  Dec.,  2d  ed.,  528;  Audit  Case,  1  Jd.,  43,  note.) 
Some  parts  of  this  act  are  incorporated  in  the  Kevised  Statutes,  and  this 
provision  being  omitted,  but  not "  repealed  or  superseded  by  subsequent 
acts,"  the  revision  declares  it  as  of  the  class  ''not  being  general  and 
permanent  in  their  nature."  (Rev.  Stat.,  6596.)  The  sundry  civil  act  of 
March  3,  1883,  repeals  "so  much  of  section  3  of  the  act  of  February 
twenty-eight,  seventeen  hundred  and  ninety-nine,"  as  gives  the  clerk  a 
right  to  $10  per  day  for  his  attendance  in  court.  It  also  authorizes  the 
court  to  prescribe  the  fees  to  be  charged  by  the  clerk,  and  declares,  that, 
until  the  table  of  fees  is  thus  prepared,  the  fees  "for  recording  or  copy- 
ing any  paper  or  record  shall  not  exceed  fourteen  cents  per  folio."  One 
effect  of  all  this  is,  that,  since  March  3,  1883,  the  clerk  has  not  been 
entitled  to  a  per  diem  for  attendance  in  court,  and  until  a  table  of  fees 
was  prepared  by  the  court,  the  fees  for  recording  and  copying  papers 
and  records  were  limited  to  14  cents  per  folio.  But  up  to  the  time  when 
the  court  prepared  the  table  of  fees,  the  clerk  was  authorized  to  charge 
and  collect  the  fees  prescribed  by  the  act  of  February  28, 1799,  except 
the  |>er  diem  fee,  and  with  the  limitation  to  14  cents  per  folio  for  copy- 
ing and  recording  any  paper  or  record.  The  insertion  of  this 'clause  of 
limitation  carries  with  it  the  implication,  that,  without  it,  the  fees  for 
copying  and  recording  and  for  all  other  services,  except  for  attendance 
in  court,  would  remain  as  fixed  by  the  act  of  February  28,  1799,  until  a 
table  of  fees  should  be  prepared. 

The  court  has  the  exclusive  authority  to  control  the  taxation  of  costs 
in  cases  in  court,  and  its  judgment  is  conclusive. 

The  statutes  above  mentioned  are  only  referred  to  now,  because  the 
questions  which  arise  as  to  the  application  of  the  appropriation  made 
by  the  deficiency  p,ct  of  March  3, 1883,  must  be  decided  in  the  Treasury 
Department.  And  it  seems  clear,  that  neither  one  nor  both  of  the  acts 
of  March  3, 1883,  give  the  clerk  any  right  to  a  fixed  salary  to  be  paid 
from  the  Treasury,  even  for  the  period  between  March  3, 1883,  and  Jan- 
nary  1, 1884,  except  in  the  contingency  of  his  failure  to  earn  emoluments 
at  the  rate  of  $6,000  per  year,  after  paying  the  authorized  expenses  for 
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the  period  mentioned.  The  sundry  civil  act  of  March  3,  1883,  author- 
izes the  clerk  to  '^  retain  of  the  fees  and  emoluments  of  his  ofSce  for  his 
personal  compensation  over  and  above  his  necessary  clerk-hire  and  the  . 
incidental  expenses  of  his  office,  •  •  *  ,  a  sum"  not  exceeding  $6,000 
a  year,  or  not  "exceeding  that  rate  for  any  time  less  than  a  year."  It 
does  not  authorize  the  payment  of  any  specific  sum  for  salary  from  the 
Treasury.  The  clerk  is  entitled  to  the  payment  of  fees  taxed  against 
the  United  States  in  cases  in  which  it  is  a  party.  He  is  required  to  make 
an  emolument  return,  and  "  pay  into  the  Treasury,  or  deposit  to  the 
credit  of  the  Trecisurer^  semi-annually  (Rev.  Stat.,  844),  all  receipts  in 
excess  of  of&ce  expenses  and  the  one-half  of  six  thousand  dollars  a  year, 
after  January  1, 1884,  and  at  that  rate  after  March  3,  1883.  It  may 
happen,  that  the  emoluments  for  the  first  half  of  any  year  may  exceed 
the  amount  requisite  to  pay  office  expenses  and  the  clerk's  maximum 
personal  compensation,  while  in  the  last  half  there  may  be  a  deficiency. 
To  avoid  delay  in  settlement  in  such  case,  and  in  order  that  the  clerk 
may  receive  all  that  he  is  entitled  to  for  the  whole  year,  the  excess 
shown  by  the  return  for  the  first  half  of  the  year,  when  "deposited" 
with  the  Treasurer,  may  remain  on  deposit,  without  being  "covered" 
into  the  Treasury,  until  the  return  for  the  last  half  of  the  year  is  ren- 
dered, and  the  account  is  adjusted.  It  will  then  be  known  whether 
there  was  a  surplus  of  earnings  in  the  whole  year;  and  the  Secretary 
of  the  Treasury'  can  authorize  the  withdrawal  of  the  deposit  if  there 
were  no  surplus.  And  if  there  was  a  surplus  less  than  the  deposit, 
there  may  be  a  readjustment  of  the  matter.  The  money  "  dq^osited  " 
during  each  year  will  not  be  "  covered^  into  the  Treasury  until  the  final 
adjustment  for  the  year.* 

The  deficiency  act  of  March  3, 1883,  appropriates  $13,000,  "  to  pay 
the  salary  of  the  clerk  of  the  Supreme  Court  of  the  United  States  and 
his  necessary  office  expenses,  including  clerk-hire,  to  the  first  day  of 
January,  eighteen  hundred  and  eighty-four."  The  evident  intention  of 
Congress  was,  that,  after  March  3, 1883,  the  clerk  might  retain  from  his 
emoluments  "over  and  above  his  necessary  clerk-hire  and  the  incidental 
expenses  of  his  office"  a  salary  at  the  rate  of  $6,000  per  year ;  that  his 
regular  emolument  returns  should  be  made  semi-annually  for  calendar 
years,  commen,cing  January  1, 1884,  so  as  to  plaee  him  in  this  respect 
on  the  same  footing  with  the  clerks  of  circuit  and  district  courts  (Bev. 
Stat.,  843);  that,  for  the  period  between  March  3, 1883,  and  January  1, 
1884,  he  should  make  emolument  returns  to  June  30, 1883,  then  to  Jan- 
uary 1, 1884,  and  be  permitted  to  retain  of  his  emoluments  over  and 
above  his  necessary  office  expenses  and  clerk-hire  a  salary  at  the  rate 
of  $6,000  a  year;  that,  in  case  his  emoluments  during  this  period  shall 

*  Money  "  covered  into  the  Treasury "  cannot  be  withdrawn  except  by  an  appro- 
priation. But  money  paid  or  deposited  "to  the  credit  of  the  Treasurer"  is  still  sub- 
ject to  control,  so  as  to  make  the  proper  application  of  it  on  the  adjustment  of  the 
accounts  of  the  clerk  upon  his  final  annual  emolument  retiirn. 
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not,  after  paying  his  necessary  office  expenses  and  clerk-hire,  reach  the 
proper  proportionate  amoant  of  his  salary,  the  same  may  be  paid  from 
the  Treasury;  and  that,  in  case  his  emoluments  daring  the  same  period 
should  not  be  sufficient  to  pa^'  his  necessary  office  expenses  and  clerk- 
hire,  any  deficiency  shall  be  paid  from  the  Treasury.  The  emoluments 
of  the  clerk  are  not  what  he  may  collect,  but  the  amount  that  he  may 
earn.  (Viser's  case,  1  Lawrence,  Compt.  Dec,  2d.  ed.,  75.)  He  is  charge- 
able with  all  fees  and  costs  which  he  is  allowed  by  law  to  collect,  in- 
cluding the  fees  for  copies  of  opinions,  whether  printed  or  otherwise, 
this  rule  is  at)plied  to  clerks  of  the  circuit  and  district  courts. 

The  accounts  of  the  clerk  will  be  adjusted  in  accordance  with  these 
principles. 

The  last  inquiry  of  the  clerk  is  "whether  the  sum  of  $13,000,  appro- 
priated l^y  the  deficiency  act  of  March  3,  1883,  is  immediately  available 
to  pay  the  expenses  of  the  office  •  •  •  and  [the]  salary  of  the  clerk 
at  the  rate  of  $500  per  month  !" 

Deficiency  appropriation  acts,  unlike  ordinary  annual  appropriation 
acts,  are  immediately  available.  The  appropriation  now  in  question  is, 
however,  not  a  deficiency  appropriation,  because  there  was  no  previous 
appropriation  for  the  same  purpose.  But  it  ia  clear  that  Oongress  in- 
tended to  provide  for  the  current  expenses  and  salaries  of  the  clerk's 
office  after  March  3, 1883.  The  act  is  to  be  so  construed  as  to  make  it 
effectual.  This  appropriation  is  now  available.  The  Secretary  of  the 
l?reasury  can  appoint  the  clerk,  or  some  other  person,  a  special  agent 
to  disburse  the  appropriation  (Bev.  Stat.,  3614),  who  can  make  requisi- 
tions for  money,  and.  pay  necessary  office  expenses  and  clerk-hire,  as 
they  accrue,  and  the  salary  monthly,  so  far  as  they  may  not  be  paid 
irom  receipts  of  emoluments  \  or,  after  applying  emoluments,  payments 
can  be  made  for  salary  and  other  expenses  by  an  account  stated,  when 
necessary,  by  the  First  Auditor,  and  on  balances  certified  by  the  First 
Comptroller,  as  in  cases  generally. 

The  Chief  Justice  and  the  clerk  will  each  be  advised  accordingly,  as 
to  the  inquiries  made  by  them  respectively.* 

Treasuby  Depabtment, 

First  Comptroller's  Office^  March  25, 1883. 

Note  by  First  Co^iptrollbr. 

*  In  the  case  of  the  State  of  Florida  v.  Anderson  and  others,  in  the  Supreme  Court 
uf  the  United  States  at  October  Term,  1876,  Justice  Bradley,  in  determining  a  ques- 
tion as  to  fees  of  the  clerk  of  the  court,  said : 

"  The  fees  of  the  clerk  of  this  court  were  prescribed  by  the  process  act  of  1792,  sec. 
3  (1  Stat.,  276),  which  allowed  the  clerk  ten  dollars  per  diem  for  attendance  on  the 
court,  and  for  other  services  double  the  fees  of  the  Sapreme  Court  of  the  State  in 
whicn  the  court  sat.  This  section  was  repeated  in  the  act  of  February  28, 1799  (1  Stat. , 
625),  when  the  seat  of  Goyemment  was  about  to  be  removed  to  this  District,  and  has 
never  been  altered.  The  bill  of  fees  then  adopted  was  based  on  those  allowed  by  the 
laws  of  Maryland  to  the  clerk  of  the  court  -of  appeals  of  that  State.  At  that  time 
(1800)  the  clerk  of  that  court  was  allowed  ten  per  cent,  on  fees  paid  into  court  (beings 
a  sertaiu  number  of  pounds  of  tobacco),  which  nad  formerly  belonged  to  the  Chancel- 
lor bat  were  then  directed  to  be  paid  into  the  State  Treasury.  (1  Kilty  Laws,  1779, 
ch.  xxv,  sec.  xxiii.)    By  the  present  code  of  Maryland  a  commission  of  five  per  cent. 
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Is  allowed  on  taxes  and  license  paid  fees,  paid  into  conrt.  (1  Md.  Code,  291.)  We 
tlnd,  however,  no  commissions  specified  for  moneys  paid  into  court  generally,  and 
presume  that  none  are  allowed. 

But  by  analogy  to  the  fee  bill  for  the  circuit  and  district  courts,  we  think  that  one 
X>er  cent,  should  be  allowed  in  this  case.  This  is  the  first  instance  known  of  moneys 
being  paid  into  this  court. 

The  allowance  is  made  accordingly." 

And  see  same  case,  91  U.  S.,  689. 

The  following  letter  from  the  Chief  Justice  to  the  clerk  is  deemed  appropriate  in 
this  connection : 

Washington,  D.  C,  November  24,  1877. 

Dear  Sir  :  I  am  in  receipt  of  your  note  coYcring  a  communication  from  the  First 
Comptroller's  Office  in  reference  to  your  account  for  fees.  As  the  account  went  to  that 
office  with  my  approval,  it  is  proper  that  I  should  state  the  views  I  entertain  upon 
the  question  presented. 

Your  fees  were  fixed  by  ihe  3d  section  of  the  ''Act  providing  compensation  for  the 
marshals,  clerks,  attorneys,  jurors,  and  witnesses  in  the  courts  of  the  United  States, 
&c.,''  passed  Feb.  28,  1799  (1  Stat.,  625),  and  the  position  of  the  Acting  Comptroller  is, 
that,  as  this  section  has  not  been  incorporated  into  the  Revised  Statutes,  it  has  been 
repealed,  and  that  there  is  consequently  now  no  law  fixing  yoar  compensation. 

The  general  repealing  clause  of  the  Ke  vised  Statutes  is  in  these  words:  ''All  acts 
of  Congress  passed  prior  to  the  1st  day  of  December,  1873,  any  portion  of  which  is  em- 
braced in  any  section  of  said  revision,  are  hereby  repealed,  and  the  section  applicable 
thereto  shall  be  in  force  in  lieu  thereof;  all  parts  of  such  acts  not  contained  in  such 
revision,  having  been  repealed  or  superseded  by  subsequent  acts,  or  not  being  general 
and  permanent  in  their  nature. '^  Tnis  clause,  as  is  seen,  contains  not  only  the  repeal 
but  the  reason  of  it.  It  asserts  as  such  reason  the  assumed  fact  that  all  portions,  not 
included  in  the  Revised  Statutes,  of  acts  which  have  been  partially  incorporated 
therein,  either  have  been  repealed  or  superseded  by  subsec^uent  acts,  or  are  not  gen- 
eral and  permanent  in  their  nature.  It  seems  clear  from  this,  that  if  a  particular  sec- 
tion of  an  act  has  neither  been  repealed  nor  superseded  by  subsequent  acts,  nor  incor- 
porated into  the  Revised  Statutes,  and  is  general  and  permanent  in  its  nature,  it  is 
not  within  the  reason  and  ground  of  the  repeal,  bat  has  been  accidentally  overlooked 
or  omitted  by  the  revisors,  and  should  not  be  regarded  as  within  ths  intent  and  mean- 
ing of  the  repealing  clause.  In  such  a  vast  and  complicated  work,  it  is  almost  im- 
possible that  such  omissions  should  not  occasionally  occur,  and  it  micht  be  attended 
with  much  public  inconvenience  if  the  provisions  thus  omitted  snould,  in  conse- 
quence, be  deemed  repealed.  It  would  be  contrary  to  t^ie  intention  of  the  revisors 
and  of  Congress.  The  act  appointing  the  revisors  and  prescribing  their  duties 
did  not  contemplate  a  new  and  independent  code  to  be  framed  by  them  to  take  the 
place  of  existing  laws,  but  a  revision  and  consolidation  of  the  existing  laws.  It  was 
made  their  duty,  in  the  words  of  the  act,  "to  revise,  simplify^  arrange  and  consoli- 
date all  statutes  of  theUnited  States,  general  and  permanent  in  their  nature,  which 
shall  be  in  force  at  the  time  such  commissions  may  make  the  final  report  of  their 
doings."  (Act  of  June  27th^  1866,  14  St*t.  at  Large,  74.)  The  additional  specific 
directions  which  were  siven  in  the  second  and  thira  sections  of  the  act  last  quoted, 
carry  out  this  idea.  One  of  these  directions  was  that  they  might  "designate  such 
statutes  or  parts  of  statutes  as,  in  their  judgment,  ought  to  be  repealed,  with  their 
reasons  for  such  repeal.''  In  view  of  these  powers  and  duties  of  the  commissioners  it 
is  not  to  be  sapposed  that  it  was  their  intention,  or  that  of  Congress,  that  the  general 
repealing  clause  referred  to,  adopted  for  the  reason  expressly  given,  should  be  appli- 
cable to  seotious  general  and  permanent  iu  their  nature  and  not  repealed  or  super- 
seded b  V  subsequent  acts. 

The  act  of  1799,  which  contained  the  section  relating  to  the  clerk's  fees, was  mostly 
re-enact-ed,  superseded,  and  repealed  in  and  by  the  general  fee  bill  act  of  Feb.  26, 1853, 
(10  Stat.,  161).  But  the  section  in  question  and  sections  2  and  8  were  left  in  full  force 
by  that  act.  Section  2  was  incorporated  as  a  proviso  in  section  782  of  the  Revised  Stat- 
utes, and  section  8  as  section  976  of  the  Revised  Statutes.  Section  3  (the  ene  in  ques- 
tion) was  never  repealed  nor  superseded  in  any  way,  and  was  not  incorporated  into 
the  Revised  Statutes.  Nor  was  it  modified  or  the  subject  of  it  treated  of  in  the  re- 
vision, although  general  and  permanent  in  its  nature.  It  was  evidently  overlooked, 
probably  being  supposed  to  be  superseded  by  the  general  fee  bill.  I  think  that,  not 
being  within  the  express  reason  and  ground  of  the  repealing  clause,  it  was  not  aft'ected 
thereby,  but  is  still  standing  in  full  force  and  ettect. 

I  do  not  think  it  improper  to  say  that  in  an  iu  formal  manner  I  have  consulted  my 
brethern  upon  this  matter  and  that  they  concur  ^vith  me  in  this  opiuion. 
Yours,  truly,     . 

M.  R.  WAITE. 

D.  W.  MiDDLETON,  Esq., 

Clerk  Supreme  Courtj  U,  S. 
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Under  the  act  of  May  8,  1792  (1  Stat.,  277,  sec.  4),  clerks  of  the  circait  and  district 
courts  were  paid  by  the  marshals.  Section  846  of  the  Revised  Statutes  Required  ac- 
counts of  clerks  to  be  certified  by  the  proper  district  judge.  The  act  of  February  32, 
1875  (18  Stat.,  333),  requires  them  to  be  approved  by  a  United  States  circuit  or  dis- 
trict court.  There  does  not  seem  to  have  been  any  statute  as  to  certifying  or  approv- 
ing the  accounts  of  the  clerk  of  the  Supreme  Court  of  the  United  States.  As  to  certi- 
fying the  incidental  expenses  of  courts,  see  8  Op.  Att.-Gen.,  222. 


IN  THE  MATTER  OF  THE  DUTY  OF  THE  ACCOUNTING  OFFICERS  OF  THE 
TREASURY  DEPARTMENT  TO  WITHHOLD  THE  SALARY  OF  A  REPRE- 
SENTATIVE OR  DELEGATE  IN  CONGRESS  *'WHO  IS  IN  ARREARS  TO 
THE  UNITED  STATES."— OCHILTREE'S  CASE. 


1.  Representatives  in  Congress  may  be  paid  the  compensation  prescribed  by  law,  by 

Treasury  warrants  issued  on  balances  certified  in  their  favor  respectively  by 
the  First  Comptroller  on  accounts  stated  and  settled  by  the  First  Auditor;  or  they 
may  be  paid  by  the  Treasurer  of  the  United  States  as  a  disbursing  officer,  on  their  . 
giving  proper  receipt's  for  payments. 

2.  The  proper  accounting  officers  of  the  Treasury  Department,  in  settling  and  adjust- 

ing accounts,  as  authorized  by  section  236  of  the  Revised  Statutes,  are  required, 
except  when  prohibit>ed  by  the  Constitution,  to  deduct  from  any  sum  allowed  a 
claimant  the  sum  which  he  may  owe  the  United  States.  The  authority  to  make 
this  set-off  exists  independently  of  section  1766  of  the  Revised  Statutes,  and  of 
the  act  of  March  3,  1875  (18  Stat.,  481);  and,  when  made,  it  can  not  be  changed 
•  by  any  executive  authority. 

3.  If  the  accounting  officers  refuse  or  omit  to  make  the  set-off  in  a  case  in  which  it 

should  be  made,  the  Secretary  of  the  Treasury  can  withhold  payment,  as  author- 
ized by  the  act  of  March  3,  1875  (18  Stat.,  481). 

4.  At  common  law,  the  salary  of  an  officer  cannot  be  appropriated  in  favor  of  his 

creditors  by  any  remedial  process,  and  the  assignment,  or  encumbrance,  of  a 
future  right  to  salary  is  void. 

5.  Common-law  principles  may  be  changed  by  statute.    Hence,  an  act  of  Congress 

may  require  salaries  to  be  withheld  from  officers  who  are  indebted  to  the  United 
States,  or  may  authorize  judicial  process  in  favor  of  creditors  of  officei*s,  to  apply 
salaries  due  them  in  payment  of  their  indebtedness,  except  in  those  cases  in  which 
the  Constitution  has  protected  salaries  from  such  appropriations. 

6.  The  Constitution,  in  declaring  that  '^  Representatives  [in  Congress]  shall  receive  a 

compensation  for  their  services,  to  be  ascertained  by  law,  and  paid  out  of  the 
Treasury  of  the  United  States,"  protects  their  compensation  so  ascertained  from 
being  withheld,  until  •  *  •  [they  have]  accounted  for  and  paid  into  the 
Treasury  all  sums  for  which  "*  *  •  [they]  may  be  liable"  to  the  United  States, 
and  from  all  judicial  process  in  favor  of  their  creditors. 

7.  Delegates  in  Congress  from  Territories  are  not  creat-ed  or  required  by  the  Consti- 

tion,  and  their  compensation  may  be  withheld  to  meet  their  indebtedness  to  the 
United  States. 

At  the  March  term,  1880,  of  the  circuit  court  of  the  United  States 
for  the  eastern  district  of  Texad,  the  United  States  recovered  judg- 
ment for  $6,890.64,  against  Thomas  P.  Ochiltree,  as  Marshal  of  said 
district,  and  the  sureties  on  his  bond  of  March  3, 1874;  which  judg- 
ment remains  in  force  unsatisfied.    At  the  annual  election  in  Texas  in 


Digitized  by  VjOOQIC 


Withholding  Salary  of  Congressman — Ochiltre^s  Case.  103 

November,  1882,  he  was  elected  a  Representative  in  Congress  from  the 
seventh  congressional  district  of  that  State,  for  the  term  commencing 
March  4, 1883,  with  a  right  to  a  salary  of  $5,000  per  year,  payable  in 
installments  at  the  end  of  each  month  dnring  his  term. 

At  the  annnal  election  in  November,  1882,  the  Secretary  of  one  of 
the  Territories  was  elected  a  Delegate  in  Congress,  for  the  term  com- 
mencing March  4, 1883,  with  a  right  to  a  salary  of  $5,000  per  year,  pay- 
able in  monthly  installments.  He  was  for  several  years,  and  np  to 
March  4, 1883,  Secretary  of  the  Territory,  and,  as  such,  a  disbursing 
officer  under  the  authority  of  the  United  States.  His  accounts  as  such 
disbursing  officer  are  not  yet  finally  settled,  and  the  vouchers  thus  fetr 
presented  to  the  Treasury  Department  do  not  cover  the  amount  with 
which  he  stands  charged.  It  is  understood  that  he  will  present  other 
vouchers. 

Another  Delegate-elect,  with  a  right  to  salary  as  such,  who  was  Mar- 
shal of  another  Territory,  is  as  such  Marshal  also  apparently  in  arrears 
to  the  United  States,  his  accounts  not  being  finally  adjusted.  The  ques* 
tion  arises  in  the  Treasury  Department,  whether  the  month's  salary  to 
become  due  April  4, 1883.  can  lawfully  be  paid  to  said  Eepresentative 
and  Delegates,  respectively,  or  shall  be  applied  in  the  one  case  on  the 
judgment  mentioned,  and  withheld  in  the  others  to  await  the  settle- 
ments of  the  disbursing  accounts. 

Hon.  Thomas  P.  Ochiltree  submitted  an  able  and  elaborate  argument 
to  the  First  Comptroller,  an  abstract  of  which  is  as  follows : 

"  The  usage  has  been  to  pay  Eepresentatives  in  Congress  without 
question  in  respect  of  any  indebtedness.  The  certificate  under  section 
47  of  the  Eevised  Statutes  has  been  regarded  as  conclusive.  The  act 
of  March  3, 1875  (18  Stat.,  481),  gives  no  new  authority.  (Kansas  Case 
2  Lawrence,  Compt.  Dec,  2d  ed.,  316.) 

'*  The  right  to  actual  payment  is  secured  by  section  six  of  article  one 
of  the  Constitution.    (5  Op.  Att.-Gen.,  192.) 

"  The  statute  secures  the  right.    (Rev.  Stat.,  38,  39.) 

"  It  is  a  special  statutory  provision,  and  is  not  repealed  by  the  gen- 
eral provisions  of  any  general  act  of  Congress.     The  set-off  act  of 
March  3,  1875,  is  not  applicable  to  such  case.    It  was  not  intended  to 
rex>eal  the  right  to  payment.    This  must  be  so  held  in  order  to  protect 
the  rights  of  the  people  to  representation.    <  As  a  general  rule,    •    •    • 
all  cases,'  say  the  justices  in  their  opinion  in  41  New  Hampshire  Re 
ports,  56i3, '  to  which  a  statute  cannot  constitutionally  api>ly  will  be  ex 
cepted  by  necessary  implication  from  even  the  most  express  and  abso 
Int^  provision.'    Salaries  are  exempt  also  under  the  Constitution.    (Art 
n,  sec.  1,  par.  6 ;  Art.  Ill,  sec.  1 ;  case  of  Judge  Clopton,  9  Leigh,  Va., 
109 ;  Cooley,  Const.  Limitations  [178] ;  Duncombe  r.  Prindle,  12  Iowa! 
L) 

"  The  act  of  1875  applies  to  claims,  but  this  does  not  include  salary. 
(United  States  v,  Gillis,  95  U.  S.,  413.)  It  applies  to  judgments,  but 
only  those  in  the  Court  of  Claims.  These  only  are  presented  to  the 
Secretary  of  the  Treasury.  (Rev.  Stat.,  1089,  1090;  1  Lawreuce, 
Compt.  Dec,  2d  ed.,  app.,  ch.  xxii ;  Id.  537,  541.) 

"The  act  of  1875  gives  authority  only  to  the  Secretary  of  the  Treas- 
ury. 
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"  The  purpose  of  the  Constitution  was  to  secuite  actual  paymeut. 
(United  Stjates  v.  Bobeson.  9  Pet.,  325.) 

"  Ifeither  section  3477  or  the  Revised  Statutes  nor  the  act  of  March 
3, 1875,  can  be  held  to  apply  to  official  salaries  or  compensation." 


Opinion  by  William  Lawrence,  First  Comptroller : 

It  is  the  duty  of  the  First  Comptroller  to  settle  the  accounts  of  the 
Treasurer  of  the  United  States.  (Rev.  Stat.,  305,  311.)  In  doing  this 
he  can  only  give  the  Treasurer  credit  for  payments  by  him  lawfully 
made  on  (1)  authorized  warrants,  or  (2)  vouchers.  (Rev.  S  tat.,  250, 305, 
3622  5  Senate-Disbursement  Case,  2  Lawrence,  Compt.  Dec,  2d  ed.,  404.) 

There  are  two  modes  by  which  salaries  may  be  paid  to  Representa- 
tives in  Congress.  By  the  first  mode  an  account  may  be  stated  and 
settled  by  the  First  Auditor  with  a  report  to  the  First  Comptroller,  who 
may  certify  a  balance  due  to  the  claimant,  on  which  a  warrant  may 
issue.  (Rev.  Stat.,  191,  236,  248,  269,  277,  305.)  Clearly,  the  First 
Comptroller  cannot  certify  a  balance  as  due  to  a  claimant,  if  none  be 
due,  and  none  can  be  due,  if  there  be  a  duty  to  withhold  the  amount 
claimed.  (Taggart's  Case,  17  Ct.  CI.,  322.)  Besides,  a  warrant  author- 
izing payment  could  not  lawfully  be  countersigned  in  favor  of  a  claim- 
ant not  authorized  to  receive  payment.    (Rev.  Stat.  269.) 

The  second  mode  of  paying  the  salariej  of  Representatives  is  by  the 
Treasurer  of  the  United  States  as  a  disbursing  officer  on  their  giving 
proper  receipts  for  payments.  (Senate-Disbursem  en t  Case,  2  Lawrence, 
Compt.  Dec,  2d  ed.,  404  j  Caine's  Case,  ante,  47.)  As  a  matter  of  con- 
venience, but  without  any  statutory  authority,  the  Treasurer  advances 
money  to  the  Sergeant-at-arms  of  the  House  of  Representatives,  on 
presentation  of  the  monthly  receipts  of  Members,  duly  approved.  These 
receipts  become  the  vouchers  of  the  Treasurer  in  the  settlement  of  his 
accounts  as  a  disbursing  officer.  If  any  payment  should  be  made, 
which  the  law  does  not  authorize,  or  prohibits,  it  could  not  properly  be 
allowed  in  the  settlement  of  the  accounts  of  the  Treasurer.  Hence,  a 
usage  has  properly  grown  up,  by  which,  in  cases  of  doubt,  the  Treas- 
urer, before  making  payment,  asks  the  opinion  of  the  First  Comptroller. 
And  it  would  clearly  be  proper  that  the  First  Comptroller  should  advise 
the  Treasurer  not  to  make  payment,  in  any  case  in  which  it  could  not 
lawfully  be  made. 

In  view  of  all  this,  the  question  arises,  whether  payment  of  the  monthly 
salary  now  under  consideration  can  lawfully  be  made.  The  payment  of 
the  salary  to  become  due  to  Mr.  Ochiltree  will  first  be  considered. 

The  claimant,  Thomas  P.  Ochiltree,  is  a  judgment  debtor  to  the 
United  States  in  the  sum  of  $6,890.64,  with  interest  since  March,  1880. 
On  the  4th  of  April,  1883,  the  United  States  will  be  indebted  to  the 
claimant  in  the  sum  of  $417.00,  for  one  month's  salary  then  to  become 
due  to  him  as  a  Representative  in  Congress.    The  United  States  holds 
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in  its  Treasary  the  money  with  which  payment  can  be  made,  and  the 
proper  appropriation  has  been  made  by  an  act  of  Congress  for  the  pay- 
ment of  the  salaries  of  Eepresentatives  generally.  Without  the  aid  of 
any  statute,  and  on  the  general  principles  of  law  applicable  between 
debtor  and  creditor,  of  which  the  Government,  as  well  as  private  persons, 
may  take  advantage,  it  is  the  right  of  the  United  States  to  withhold 
the  sum  it  thus  owes,  and  apply  it  on  the  debt  so  due  to  it.  Thus,  it 
was  said  by  the  Supreme  Court  of  the  United  States  in  the  case  of 
Gratiot  v.  the  United  States  (15  Pet.,  370),  in  relation  to  the  right  of 
the  Government  to  make  a  set-off  in  adjusting  accounts,  that  ^4t  is  but 
the  exercise  of  the  common  right,  which  belongs  to  every  creditor,  to 
apply  the  unappropriated  moneys  of  his  debtor,  in  his  hands,  in  extin- 
goishment  of  the  debts  due  to  him."  This  was  said  upon  the  question, 
"whether  the  Treasury  Department  had  a  right  to  deduct  the  pay  and 
emoluments  of  the  defendant  [Gratiot],  as  a  general  of  the  Army  (of  the 
United  States),  and  while  he  was  Chief  Engineer,  by  setting  them  off 
against  the  balance  reported  against  him,  on  account  of  his  superin- 
tendency  of  Forts  Monroe  and  Calhoun.''    (M,  370.) 

And  on  this  point  the  court  further  said  that,  "  the  United  States 
possess  the  general  right  to  apply  all  sums  due  for  such  pay  and  emolu- 
ments to  the  extinguishment  of  any  balances  due  to  them  by  the  defend- 
ant on  any  other  account,  whether  owed  by  him  as  a  private  individual, 
or  as  Chief  Engineer."  ( Jd.,  370.)  Here  the  salaiy  of  an  oflBcer  was  in- 
volved.   And  see  Kansas  Case,  2  Lawrence,  Compt.  Dec,  2d  ed.,  316. 

The  principle  thus  decided  by  the  Supreme  Court  is  stated  as  a  gen- 
eral onCj  and  without  reference  to  the  act  of  January  25, 1828.  (4  Stat., 
246.) 

In  the  case  of  Bonnafon  v.  the  United  States  (14  Ct.  CI.,  484),  decided 
at  December  term,  1878,  it  appeared  that  Bonnafon  had  a  judgment 
against  the  United  States,  which  was  presented  to  the  Treasury  Depart- 
ment for  payment  under  the  deficiency  appropriation  act  of  Juno  14, 
1878  (20  Stat.,  116;,  which  appropriated  money  to  pay  it.  The  Depart- 
ment made  a  set-off  against  the  judgment  of  a  sum  due  from  Bonnafon 
to  the  United  States  for  ta.xes,  and  paid  the  residue  only.  Bonnafon 
sued  in  the  Court  of  Claims  to  recover  the  amount  so  set  off.  The 
court,  in  deciding  the  case,  held,  as  the  syllabus  says,  that,  ^^notwith- 
standing the  absence  of  statutory  authority,  it  was  legal  and  proper  for 
the  accounting  officersj  in  the  course  of  settling  ordinary  accounts  in  the 
Treasury,  to  s6t  off  a  debt  due  from  the  claimant  against  one  due  from 
the  Government." 

In  Taggart^s  case  (17  Ct.  CI.,  322),  the  syllabus  states  that,  "where 
a  person  is  both  debtor  and  creditor  of  the  Government  in  any  from, 
the  accounting  officers  are  required  by  law  to  set  off  the  one  indebted- 
ness against  the  other,  and  certify  only  the  balance."  And  it  is  said 
that  "  the  right  of  set-off  *  •  •  exists  independently  of "  the  Re- 
^ised  Statutes,  section  1766,  and  of  the  act  of  March  3,  1875  (18  Stat., 
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481),  "  and  is  founded  upon  Revised  Statutes,  section  236, "  which  pro- 
vides, that  ^^  all  claims  and  demands  whatever  by  the  United  States  or 
against  them  and  all  accounts  whatever  in  which  the  United  States  are 
concerned,  either  as  debtors  or  as  creditors,  shall  be  settled  and  adjusted 
in  the  1  )epartment  of  the  Treasury."  See  Mc  Kiiight's  case,13  C t.  CL,  306. 
Thus  it  is  clear,  that,  on  general  principles  of  law,  if  they  apply  to  a 
Bepresentative  in  Congress,  and  without  the  aid  of  a  statute,  when  an 
ordinary  claim  for  salary  is  presented  for  payment  at  the  Treasury  De- 
partment, it  may  be  applied  in  extinguishing  the  indebtedness  of  the 
claimant  to  the  United  States.  But  the  right  thus  to  withhold  payment 
and  make  the  set-off  is  equally  required  by  statute.  The  act  of  Janu- 
ary 25, 1828,  carried  into  section  1766  of  the  Revised  Statutes,  provides, 
that — 

"  No  money  shall  be  paid  to  any  person  for  his  compensation  who  is 
in  arrears  to  the  United  States,  until  he  has  accounted  for  and  paid  into 
the  Treasury  all  sums  for  which  he  may  be  liable.  In  all  cases  where 
the  pay  or  salary  of  any  person  is  withheld  in  pursuance  of  this  section, 
the  accounting  officers  of  the  Treasury,  if  required  to  do  so  by  the  party, 
his  agent  or  attorney,  shall  report  forthwith  to  the  Solicitor  of  the 
Treasury  the  balance  due ;  and  the  Solicitor  shall,  within  sixty  days 
thereafter,  order  suit  to  be  commenced  against  such  delinquent  and  his 
sureties." 

The  prohibition  against  payment  of  "  compensation"  to  "  any  person 
•  *  •  who  is  in  arrears  to  the  United  States"  is  so  broad,  sweeping, 
and  explicit,  that  it  leaves  no  room  for  doubt  or  construction  as  to  the 
effect  of  the  language  employed,  unless  it  is  elsewhere  so  limited  as  not 
to  al)ply  to  a  Representative  in  Congress.  The  question  is  then  met — 
is  it  elsewhere  so  limited  ?  The  solution  of  this  question  requires  a 
statement  of  some  common  law  principles,  and  a  reference  to  some  pro- 
visions of  the  Constitution. 

The  common  law  so  fully  protects  every  officer  in  his  right  to  receive 
payment  of  his  salary,  that  it  cannot  be  reached  and  appropriated  by 
attachment,  garnishment,  trustee  process,  creditor's  bill,  or  other  rem- 
edial process,  and,  at  least,  before  it  becomes  due,  the  officer  himself 
cannot  incumber,  charge,  assign,  or  transfer  his  right  to  payment. 
Thus,  it  is  said  by  the  Supreme  Court  of  the  United  States  in  the  ca«e  of 
Buchanan  v.  Alexander  (4  How.  20),  in  which  money  due  to  seamen  for 
wages  was  attached  in  the  hands  of  a  disbursing  officer : 

"If  the  creditors  of  these  seamen  may,  by  process  of  attachment, 
divert  the  public  money  from  its  legitimate  and  appropriate  object,  the 
same  thing  may  be  done  as  regards  the  pay  of  our  officers  and  men  of 
the  Army  and  of  the  JS'avy ;  and  also  in  every  other  case  where  the  pub- 
lic funds  may  be  placed  in  the  hands  of  an  agent  for  disbursement.  To 
state  such  a  principle  is  to  refute  it.  No  Government  can  sanction  it. 
At  all  times  it  would  be  found  embarrassing,  and  under  some  circum- 
stances it  might  he  fatal  to  the  public  service. 

"The  funds  of  the  Government  are  specifically  appropriated  to  cer- 
tain national  objects,  and  if  suck  appropriations  may  be  diverted  and  de- 
feated by  state  process  or  otherwise,  the  functions  of  the  Government  may 
be  suspended.^^ 
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And  it  is  shown  in  that  valaable  work — Drake  on  Attachment — ^that 
the  rule  so  stated  generally  prevails.  See  also  Draft  Case,  1  Lawrence, 
Compt.  Dec.,  2d  ed.,  16;  and  10  Op.  Att-Gen.,  120. 

The  common-law  rule  in  England  is,  that  an  officer  cannot  encnmber  or 
assign  his  futore  right  to  salary.  Thus,  it  was  said  by  Lord  Brougham 
in  the  House  of  Lords,  in  the  case  of  Hunter  v.  Oardier  (5  Wilson  and 
Shaw,  621),  after  reviewing  the  English  cases  on  the  subject  of  the  as- 
signment of  salaries,  that  ''all  these  cases  lay  down  this  principle,  which 
is  perfectly  undeniable,  that  neither  attachment  nor  assignment  is  ap- 
plicable to  such  a  case."  And  in  the  case  of  Liverpool  v,  Wright  (28 
L.  J.,  N.  S.,  Ch.,  871),  Wood,  Vice  Chancellor,  in  discussing  the  same 
subject,  gave  as  a  reason  for  the  rule,  that  "nobody  can  deal  with  the 
fees  of  a  person  who  holds  an  office  •  •  *,  because  the  law  pre- 
sumes, with  reference  to  an  office  of  trust,  that  he  requires  the  pay- 
ment which  the  law  has  assigned  to  him  for  the  purpose  of  npholding 
the  dignity  B,nd  performing  properly  the  duties  of  that  office^  and  therefore 
it  Will  not  allow  him  to  part  with  any  portion  of  those  fees  either  to  the 
api>ointer  or  to  anybody  else.  He  is  not  allowed  to  charge  or  incumber 
them." 

The  American  common-law  rule,  and  the  reason  for  it,  have  been 
well  stated  in  Bliss  r.  Lawrence  (58  N.  Y.,  442),  thus: 

"An  assignment  by  a  public  officer  of  the  future  salary  of  his  office 
is  contrary  to  public  policy  and  is  void.  •  •  •  The  contrary  rule 
would  permit  the  public  service  to  be  undermined  by  the  assignment  to 
strangers  of  all  the  fands  appropriated  to  salaries.  •  •  •  Such  a 
condition  of  things  coulA  not  fail  to  produce  results  disastrous  to  the 
efficiency  of  the  public  service.  •  •  •  The  substance  of  it  all  is,  the 
necessity  of  maintaining  the  efficiency  of  the  public  service  by  seeing 
to  it  that  public  salaries  really  go  to  those  who  perform  the  public 
service." 

This  rule  of  the  common  law  has  been  made  absolute  by  section  3477 
of  the  Eevised  Statutes  declaring  void  all  transfers  and  assignments  of 
any  claim  upon  the  United  States  unless  they  are  made  in  the  pre- 
scribed manner,  "after  the  allowance  of  such  a  claim,  the  ascertain- 
ment of  the  amount  due,  and  the  issuing  of  a  warrant  for  the  payment 
thereof."    See  Claims- Assignment  Case,  3  Lawrence,  Compt.  Dec,  13, 

The  common  law,  the  statutes  which  give  officers  a  right  to  salaries, 
and  the  statute  against  assignments,  all  recognize  the  wisdom  and  x>olicy 
of  insuring  payment  thereof  to  the  officer,  as  a  means  of  securing  the 
performance  and  efficiency  of  the  public  service,  of  removing  the  neces- 
sity of  neglecting  official  duties  by  seeking  support  from  other  services, 
and  it  may  be  supposed,  of  withdrawing  all  excuse  for  yielding  to  the 
temptation  of  corrupt  influences. 

But  common-law  principles  may  be  changed  by  statute.  Hence,  Con- 
gress may  by  statute  render  salaries  of  officers  assignable,  or  subject 
to  garnishment,  trustee  process,  or  creditor's  bill,  or  may  provide,  as 
section  1766  of  the  Eevised  Statutes  does,  that  "  no  money  shall  be  paid 
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to  auy  person  for  his  compeDsatioii  who  is  in  arrears  to  the  United 
States,"  and  effect  must  be  given  to  this,  unless  (1)  some  other  statute, 
or  (2)  the  Constitution,  otherwise  requires. 

As  to  salaries  generally,  section  1766  of  the  Revised  Statutes  is  clearly 
applicable.  There  is  no  statute  which  excepts  the  compensation  of 
Representatives,  or  of  any  officer  or  em  ploy  6  from  its  operation .  Section 
46  of  the  Revised  Statutes  declares,  that  the  compensation  of  Repre- 
sentatives shall  be  "paid  out  of  the  public  Treasury,"  But  other  stat- 
utory provisions  are  equally  imperative  in  requiring  all  compensations 
to  be  paid,  and  section  46  places  the  compensation  of  Representatives 
on  the  same  footing  with  others  by  saying  that  it  "  shall  be  passed  as 
public  accounts."  Sections  47  and  48  provide  conclusive  evidence  of 
the  amount,  from  time  to  time„  due  representatives^  (5  Op.  Att.-Oen., 
192);  but  do  not  exempt  it  in  other  respects  from  any  provision  applica- 
ble thereto.  There  is,  however,  a  provision  of  the  Constitution  on  the 
subject. 

A  provision  of  the  Constitution  cannot  be  changed,  nor  can  its  pur- 
pose be  defeated,  by  any  statute. 

.  As  to  the  salaries  of  three  classes  of  officers  the  Constitution  is  not 
silent.    It  provides,  as  follows: 

"The  Senators  and  Representatives  [in  Congress!  shall  receive  a  com- 
pensation for  their  services,  to  be  ascertained  by  law,  and  paid  out  of 
the  Treasury  of  the  United  States."    (Art.  I,  sec.  6.) 

"The  President  shall,  at  stated  times,  receive  for  his  services,  a  com- 
pensation, which  shall  neither  be  increased  nor  diminished  during  the 
period  for  which  he  shall  have  been  elected."    (Art.  If,  sec.  1,  par.  6.) 

"The  judges,  both  of  the  Supreme  and  inferior  courts,  shall  hold  their 
offices  during  good  behavior,  and  shall,  at  stated  times,  receive  for  their 
services,  a  compensation,  which  shall  not  be  diminished  during  their 
continuance  in  office."    (Art.  Ill,  sec.  1.) 

As  to  the  officers  named  in  these  sections,  the  duty  of  Congress  to 
provide  a  salary  is  imperative.  As  to  all  others,  the  question,  whether 
they  shall  have  a  salary,  or  serve  without,  is  left  for  the  discretion  of 
Congress.  Offices  of  the  latter  class  may  be  with  emolument,  or  may 
be  offices  of  .trust  merely  without  salary  or  any  emolument.  Thus,- it 
was  held  by  the  Attorney -General,  that  the  commissioners  appointed 
by  the  President  for  the  Centennial  Exhibition,  under  section  3  of  the 
act  of  March  3,  1871  (16  Stat.,  471),  were  officers,  holding  offices  of 
"  trust,"  though  without  compensation.     (15  Op.  Att.-G^en.,  187.) 

The  principles  of  the  common  law  to  which  reference  has  been  made, 
the  reasons  on  which  they  rest,  and  the  history  and  purposes  of  the 
Constitution,  may  all  throw  light  on  its  provisions  relative  to  salary, 
and  affecting  the  question  now  under  consideration.  The  clause  of  the 
Constitution  declaring  that  Representatives  in  Congress  shall  receive 
compensation  wa«  doubtless  inserted  to  avoid  the  evil  effects  of  the 
usage  which  prevailed  in  England,  where  members  of  Parliament  serve 
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without  pay.    Story,  in  his  Commentaries  on  the  Constitution  (§  854), 
says  : 

"  The  principal  reasons  in  favor  of  a  compensation  may  be  presumed 
to  have  been  the  following:  In  the  first  place,  the  advantage  is  secured 
of  commanding  the  first  talents  of  the  nation  in  the  public  councils,  by 
removing  a  virtual  disqualification,  that  of  poverty,  from  that  large 
class  of  men  who,  though  favored  by  nature,  might  not  be  favored  by 
fortune.  It  could  hardly  be  expected  that  such  men  would  make  the 
necessary  sacrifices  in  order  to  gratify  their  ambition  for  a  public  sta- 
tion ;  and  if  they  did,  there  was  a  corresponding  danger  that  they  might 
be  compelled  by  their  necessities,  or  tempted  by  their  wants,  to  yield 
up  their  independence,  and  perhaps  their  integrity,  to  the  allurements 
of  the  corrupt  or  the  opulent.  In  the  next  place,  it  would,  in  a  propor- 
tionate degree,  gratify  the  popular  feeling  by  enlarging  the  circle  of  can- 
didates from  which  members  might  be  chosen,  and  bringing  the  office 
within  reach  of  persons  in  the  middle  ranks  of  society,  although  they 
might  not  possess  shining  talents,  a  course  best  suited  to  the  equal- 
ity found  and  promulgated  in  a  republic.  In  the  next  place,  it  would 
make  a  seat  in  the  national  councils  as  attractive,  and  perhaps  more 
so,  than  In  those  of  the  State,  by  the  superior  emoluments  of  office. 
And  in  the  last  place,  it  would  be  in  conformity  to  a  long  and  well-set- 
tled practice,  which  embodied  public  sentiment  and  had  been  sanctioned 
by  public  approbation." 

There  are  other  provisions  of  the  Constitution  designed  to  secure  the 
independence  of  Senators  and  Bepresentatives,  as  that  by  which  they 
are  ^^  in  all  cases,  except  treason,  felony;  and  breach  of  the  peace, 
•  •  •  privileged  from  arrest  during  their  attendance  at  the  session 
of  their  respective  houses,  and  in  going  to  and  returning  from  the 
same"  (Art.  I,  sec.  6),  and  that  by  which  "for  any  speech  or  debate  in 
either  house,  they  shall  not  be  questioned  in  any  other  place."  (Id.) 
Without  any  express  provision  of  the  Constitution,  but  with  equal  force 
resulting  from  its  principles,  and  the  complete  independence  of  the  three 
great  departments  of  the  Government,  it  has  been  said,  that — 

"  The  independence  of  the  House  is  so  perfect,  its  jurisdiction  so  far 
beyond  the  courts,  that  a  judicial  court  cannot  summon  a  member  as  a 
witness.  He  is  privileged  because  his  presence  to  vote  is  so  important, 
his  absence  might  be  so  ruinous  to  great  public  interests,  that  he  can- 
not be  called  away  for  mere  private  interests.  His  absence  might  de- 
stroy a  quorum;  it  might  change  the  result  on  measures  affecting  war 
and  peace.  The  privilege  is  not  that  of  a  member  to  waive,  and  his 
testimony  in  court  can  only  be  procured  by  leave  of  the  House."  (Cush- 
ing,  698:  1  Hatsel,  112.  118,  171,  173;  D^Ewes,  637;  1  Dwarris,  103, 
105 ;  Jefferson's  Manual,  3 ;  Journal  of  House,  Fourteenth  Congress, 
first  session,  605 ;  Journal  of  Senate,  Fourth  Congress,  259 ;  and  other 
instances  cited  in  Cushing,  242,  599,  note.) 

Jefferson,  in  his  Manual,  says,  the  reason  is  that  '^  a  member  has 
superior  duties  to  perform  in  another  place."  (Lawrence's  speech. 
House  Beps.,  April  15  and  17, 1876,  Cong.  Eecord,  vol.  4,  part  3,  2492, 
3528;  Id.,  vol. 3, parti;  United  States  t?. Cooper,  4 Dallas, 317 ;  Lyellt?. 
Goodwin,  4  McLean,  29;  United  States  v.  Kendall,  5  Cranch.,  6  C.  Ct., 
199). 
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In  view  of  all  this,  the  couclasiou  seems  irresistible,  that  the  com- 
pensation of  a  Bepresentative  in  Congress  cannot  be  withheld  to  be 
applied  on  his  indebtedness  to  the  United  States ;  because : 

1.  The  language  of  the  Constitution  is  imperative.  He  ^^  shall  re- 
ceive a  compensation  for  ^  his  services  as  fixed  by  law.  (Art.  I,  sec.  6). 
The  plain  meaning  of  this  is,  that  he  shall  be  paid  in  money  from  the 
Treasury.  If  his  compensation  is  not  paid  to  him,  but  retained,  it  can- 
not, without  an  abuse  of  language,  be  said,  that  he  has  received  it,  as 
the  Constitution  requires.  It  is  essential  to  a  receipt  that  it  acknowl- 
edge the  delivery  of  the  money  received.  (Rex  v.  Harvey,  Euss  &  K., 
Cr.  Cas.,  227 ;  Rex  v,  Martin,  7  Car.  &  Payne,  649 ;  Fisher  t?.  Leslie,  1 
Espinasse,  426  5  Israel  v.  Israel,  1  Camp.,  N.  P.,  499.)  Set-oflF,  recoup- 
ment, and  the  equivalent  civil  law  "  compensation  "  are  all  treated  of 
in  the  law  books  as  distinct  from,  and  in  no  sense,  payment. 

2.  If  the  United  States  can  apply  the  salary  on  a  judgment  in  its 
favor,  Congress  can  authorize  any  other  creditor  of  a  Representative 
to  reach  and  appropriate  it  by  judicial  process.    To  say  that  such  ap- 

■  propriation  satisfies  the  mandate  of  the  Constitution,  that  the  Repre- 
sentative *'  shall  receive  ^  his  compensation,  would  be  a  perversion  of* 
terms.    And  it  may  be  added,  that,  under  such  a  law,  not  a  few  of  the 
ablest  men  who  have  been  distinguished  in  Copgress  would  have  been 
driven  from  the  service. 

3.  The  clause  of  the  Constitution  in  question  should  be  construed  as 
imperative,  requiring  actual  payment^  on  grounds  of  public  necessity  and 
policy.  The  same  reasons,  which  exist  at  common  law  to  deny  the  right 
of  private  creditors  to  reach  by  any  process  the  salaries  of  public  of- 
ficers, apply  with  equal,  or  greater,  force  to  the  United  States  as  a  cred- 
itor. The  appropriation  of  salaries  to  pay  debts  by  process  of  law 
might  in  some  cases  disable  Representatives  in  Congress  from  attend- 
ing sessions,  and  thus  deny  to  the  people  the  privilege  of  securing  the 
services  of  the  men  of  their  choice.  A  construction  of  the  Constitu- 
tion cannot  be  tolerated,  which  would  defeat  the  purpose,  so  plainly 
apparent,  to  furnish  to  Representatives  the  means  of  support  while  in 
the  discharge  of  their  public  duties. 

The  construction  of  constitutions  and  statutes,  where  the  words  ad- 
mit of  any  doubt,  "should  lean  strongly  to  avoid  absurd  consequences, 
injustice,  and  even  great  inconvenience.  •  •  •  Great  public  in- 
terests will  not  needlessly  be  put  at  hazard  by  the  interpretation," 
Bishop,  Written  Laws,  82). 

In  view  of  all  this,  the  officer  is  entitled  to  the  benefit  of  all  reason- 
able doubts  which  may  rise  under  the  statutes.  (United  States  r. 
Morse,  3  Story,  87;  Moore  v.  United  States,  4  Ct.  CL,  139,*  Sherburne 
V.  United  States,  16  Id,  494-498.) 

4.  The  intention  of  the  makers  of  the  Constitution  is  the  controlling 
element  in  construing  it.  This  may  be  ascertained  from  its  words,  its 
history,  and  the  reasons  for  its  provisions.    (Bishop,  Written  Laws, 

I 
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70,  92a).  The  provision  requiring  that  Eepresentatives  receive  com- 
pensation was  made  for  the  reasons,  and  to  secure  the  objects,  already 
stated:  (1)  to  procure  the  services  of  men  of  talents,  (2)  to  provide  them 
with  the  means  of  support,  (3)  to  enable  them,  without  other  means,  to 
engage  in  public  service,  (4)  to  secure  their  independence  and  freedom 
from  "the  allurements  of  the  corrupt  or  the  opulent,"  and  (6)  to  save 
them  from  the  necessity  of  engaging  in  private  pursuits  as  a  means  of 
securing  a  supi>ort,  which  might  interrupt  the  performance  of  their 
duties. 

A  construction  of  the  Constitution,  which  would  permit  the  salary  of 
a  Representative  to  be  reached,  either  by  the  United  States  as  a  credi- 
tor, or  by  private  creditors,  would  defeat  every  object  which  the  pro- 
vision as  to  payment  was  designed  to  secure,  and  this  is  wholly  inad- 
missible. Thus,  it  is  said:  "The  two  rules  of  most  general  application 
in  construing  a  written  instrument  are — Ist,  that  it  shall,  if  possible, 
be  so  interpreted  ut  res  magis  valeat  quam  pereatj  and  2dly,  that  such 
a  meaning  shall  be  given  to  it  as  may  carry  out  and  effectuate  to  the 
fullest  extent  the  intention  of  the  parties.'^  (Broom,  Legal  Maxims, 
540). 

The  conclusion  is,  tbat  payment  cannot  be  withheld  from  the  claim- 
ant, Ochiltree. 

The  Delegates  from  the  Territories  stand  upon  a  diflferent  footing. 
They  are  not  created  or  required  by  the  Constitution.  They  are  elected 
only  in  pursuance  of  statute.  (The  American  Insurance  Co.  et  al.  v. 
Canter,  1  Pet.,  611, 546;  Benner  et  al  v.  Porter,  9  How.,  244;  3  Op.  Att.- 
Oen.,  410.)  The  Constitution  does  not  by  its  terms  apply  to  their  salary. 
Itisthereforesabject  tothelegislation  of  Congress.  Delegates  are  clearly 
within  the  provisions  of  sections  236  and  1766  of  the  Bevised  Statutes. 
The  salary  of  any  Delegate  may  be  withheld,  and  applied  on  his  indebt- 
edness to  the  United  States.  If  either  of  the  Delegates  in  question 
should  not  concur  in  this  result,  he  has  a  remedy  by  suit  in  the  Court 
of  Claims,  and  in  that  form  the  question  may  reach  the  Supreme  Court  of 
the  United  States.  If  the  First  Comptroller  makes  a  set-off  in  certify- 
ing a  balance  as  to  compensation  of  a  Bepresentative,  there  is  no  remedy 
if  his  action  should  be  deemed  erroneous.  (Bev.  Stat.,  191,  305,  311; 
Bonnafon's  Case,  14  Ct.  Cls.,  490 ;  Taggart's  Case,  17  Ct.  Cls.,  322.)  But, 
under  the  act  of  March  3, 1875  (18  Stat.,  481),  if  the  First  Comptroller 
should  refuse  to  make  the  set-off,  the  Secretary  can  withhold  payment, 
if  he  shall  deem  it  advisable.  (Bonnafon's  Case,  14  Ct.  Cls.,  489).  The  de- 
mand of  payment  of  this  compensation  is  a  elaim.  (Claims- Assignment 
Case,  3  Lawrence,  Compt.  Dec,  15.)  Before  a  balance  is  certified,  or  pay- 
ment made,  the  question  may  be  submitted  by  the  Secretary  to  the  Court 
of  Claims  under  section  1063  of  the  Bevised  Statutes.  In  either  of  these 
forms  the  question  may  reach  the  Supreme  Court,  for  the  decision  of  that 
highest  judicial  tribunal  of  the  United  States.  It  may,  if  the  Secretary 
shall  deem  it  advisable,  be  transmitted  to  the  Court  of  Claims  for  an 
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opiuiou  under  sectioa  2  of  the  act  of  March  3,  1883  (23  Stat.,  485),  but 
this  would  not  be  conclusive.  If  the  opinion,  thus  obtained,  should  be  in 
accord  with  that  above  given,  payments  would  be  withheld  accordingly. 
If  the  opinion  should  be  otherwise,  it.would  be  deemed  proper,  under  the 
circumstances,  to  leave  the  claimant  to  his  remedy  by  suit  in  the  Court 
of  Claims,  in  the  hope,  that  it  might  be  deemed  suflfiiciently  important 
to  secure  upon  it,  the  decision  of  the  Supreme  Court  of  the  United 
States. 

The  Secretary  of  the  Treasury  and  the  Treasurer  of  the  United  States 
will  be  advised  accordingly.* 

Treasuby  Depabtment, 

First  Comptroller's  Office^  March  27,  1883. 

*  In  2  Banoroft'8  History  of  the  Formation  of  the  Censtitution,  p.  122,  it  is  said  : 

*'  To  complete  the  independence  of  Congress,  provision  needed  to  be  made  for  the  mp- 
port  of  its  members.  The  committee  of  detail  left  them  to  be  paid  for  their  services 
by  their  respective  States ;  but  this  mode  would  impair  the  selr-sustaining  character 
of  the  Government.     *     '    •'". 

'^ 'If  the  general  legislature,'  said  Dickinson,  'should  be  left  dependent  on  the 
State  legislatures,  it  would  be  happy  for  us  if  we  had  never  met  in  this  room.'" 

The  predominant  idea  was,  to  secure  the  independence  of  Congress  by  supporting 
the  members,  and  the  intention  was,  to  prevent  this  independence  from  being  im- 
paired. The  Government,  tbe  representative  of  the  sovereignty,  should  never  be  im- 
periled from  lack  of  support.  It  should  be  self-sustaining,  self-preserving.  One  of 
the  arguments  used  in  favor  of  a  salary  was  thus  stated: 

"There  was  a  danger  that  members  might  be  compelled  by  their  necessities,  or 
tempted  by  their  wants,  to  yield  up  their  independence,  and,  perhaps,  their  integrity 
to  the  allurements  of  the  corrupt  or  the  opulent.''    (2d  EUiot's  Deb.,  !i79,  280.) 

Mr.  Madison  said  iu  the  Virginia  Convention : 

''Suppose  their  compensations  had  been  appointed  by  the  State  governments,  or 
fixed  (in  amount)  in  the  Constitution,  would  it  be  a  safe  government  for  the  Union, 
if  its  members  depended  on  receiving  their  salaries  from  other  political  bodies  at  a 
distance  and  fully  competent  to  withhold  themt  Its  existence  would,  at  best,  be  bat 
precarious,  they  miffht  become  extremely  inadequate,  and  produce  the  very  evil  which 
gentlemen  seem  to  fear."    (Elliot's  Debates,  p.  'd50.) 

To  withhold  comi)ensation  from  a  member  for  any  possible  reason,  might  destroy 
his  independence,  vacate  his  scat,  disfranchise  his  constituents,  and,  to  make  the 
rule  general,  were  all  members  in  the  same  condition,  destroy  the  Government,  or 
suspend  its  legislative  functions. 

Madison,  in  the  convention  (Madison  Papers,  p.  164),  said,  objecting  to  payment 
by  States,  "that  it  would  create  an  improper  dependence."  So  he  wished  to  make 
the  members  independent  by  receiving  compensation.  If  the  compensation  be  not 
received  for  any  reason  the  same  result  is  reached,  to  wit,  improper  dependence. 

Mr.  Randolph  said : 

"If  the  States  were  to  pay  the  members,  a  dependence  would  be  created  that  would 
vitiate  the  whole  eyttem.  The  whole  nation  has  an  interest  iu  the  attendance  and  serv- 
ices of  the  members." 

Mr.  Butler  contended  for  payment  of  compensation  by  States  for  Senators,  and 
feared  that  they  would  lose  sight  of  their  coiisiituents,  **  unlesH  dependent  on  them  for 
HupportJ'^    (Mad.  Pap.,  p.  425.) 

March  27,  18^3,  the  Acting  Secretary  of  the  Treasury  was  advised,  by  letter,  of  the 
opinion  of  the  First  Comptroller,  and  on  the  29th  of  March,  1883,  the  letter  was  re- 
turned with  the  indor^5ement,  that  "  the  Secretary  will  make  no  order  in  the  matter." 
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m  THE  MATTER  OF  ALLOWANCES  TO  ATTORNEYS  EMPLOYED  AND  RE- 
TAINED "TO  ASSIST  THE  DISTRICT  ATTORNEYS"  OF  THE  UNITED 
STATES.— DISTRICT  ATTORNEYS*  ASSISTANTS'  CASE. 


1.  Under  section  363  of  the  Revised  Statutes  the  usage  has  been,  that  the  Attorneys- 

General  appoint  assistants  to  the  district  attorneys  in  some  of  the  districts  of 
the  United  States,  who  are  regarded  in  some  sense  as  regular  assistants. 

2.  Under  the  same  section  the  Attorneys-General  have  employed  attorneys  ''to  assist 

the  district  attorneys''  in  some  designated  and  special  case,  or  cases,  or  in  a  par- 
ticalar  service. 

3.  Sections  269,  277,363,  and  365,  of  the  Revised  Statutes,  constitute  the  authority  by 

-which  the  bills  and  accounts  of  said  assistant,  or  special-assistant,  attorneys 
are  audited. 

4.  Section  363  of  the  Revised  Statutes,  and  the  act  of  August  2, 1861  (12  Stat.,  285, 

section  2),  firom  which  this  section  was  taken,  have  always  been  construed  as 
giving  to  the  Attorney-General  the  exclusive  authority  to  determine  the  amount 
of  the  compensation  to  be  paid,  and  as  making  his  decision,  with  the  proper 
certificate  required  by  section  365  of  the  Revised  Statutes,  conclusive  on  the  ac- 
counting officers.  In  this  respect,  the  accounts  thus  allowed  belong  to  that 
limited  class  of  claims  over  which  the  accounting  ofi^cers  have  no  discretion 
as  to  amounts. 

5.  As  to  whether  the  Attorney-General  can  stipulate  for  the  payment  of  necessary  and 

reasonable  eacpemet  of  attorneys  by  him  employed  and  retained,  qtusrel 

6.  If  0O,  the*  amount  approved  by  him  as  proper  charges  for  such  expenses  is  not  con- 

clusive on  the  accounting  officers. 

The  following  is  taken  from  Senate  Executive  Document,  No.  82, 
second  session,  Forty-seventh  Congress: 

Teeastjey  Department, 
First  Comptroller's  Office, 
Washingtonj  D.  0.,  March  1, 1883. 
Sib  :  I  have  the  honor  to  acknowledge  the  receipt  of  a  resolution 
passed  by  the  Senate  of  the  United  States,  which  was  referred  by  your 
office  to  this  office  for  a  report,  and  which  is  as  follows : 

"  In  the  Senate  of  the  United  States, 

February  27,  1883. 

"  Resolved^  That  the  Secretary  of  the  Treasury  be  directed  to  furnish 
to  the  Senate  copies  of  vouchers  and  items  audited  by  the  First  Auditor 
of  the  Treasury  on  account  of  expenses  incurred  by  the  Department  of 
Justice  since  January  1,  1882,  with  the  names  of  special  or  assistant 
attorneys,  and  by  what  authority  in  law  he  audited  the  bills  and  ac- 
counts of  said  special  or  assistant  attorneys." 

In  compliance  therewith  I  respectfully  state  that  I  transmit  herewith 
copies  of  the  accounts,  vouchers,  and  items  therein  referred  to. 

Section  363  of  the  Revised  Statutes  provides  as  follows  : 

"  Sec.  363.  The  Attorney-General  shall,  whenever  in  his  opinion  the 

public  interest  requires  it,  employ  and  retain,  in  the  name  of  the  United 

States,  such  attorneys  and  counselors  at  law  as  he  may  think  necessary 

to  assist  the  district  attorneys  in  the  discharge  of  then*  duties,  and  shaU 

8  D  83  n  ^ 

Digitized  by  VjOOQ IC 


114  First  Comptroller* g  Office^  Treasury  Department. 

stipulate  with  snch  afisistant  attorneys  and  counsel  the  amount  of  com- 
pensation^ and  shall  have  supervision  of  their  conduct  and  proceed- 
ings.'' 

Under  this  section  the  usage  has  been  for  the  Attorneys-General  to 
appoint  assistants  to  the  district  attorneys  in  some  of  the  districts  of 
the  United  States,  who  are  regarded  in  some  sense  as  regular  assist- 
ants. Under  the  same  section  the  Attorneys-General  have  employed 
attorneys  to  assist  the  district  attorneys  in  some  designated  specisd  case, 
or  cases,  or  in  a  particular  service. 

• '  •  •  •  •  #  • 

In  reply  to  that  part  of  the  resolution  which  inquires  "  by  what  au- 
thority in  law  •  •  •  the  bills  and  accounts  of  said  special  or  assist- 
ant attorneys  "  were  audited,  I  have  the  honor  to  state  that  sections  363, 
365, 277,  and  269  of  the  Revised  Statutes  constitute  the  authorit^^  in 
question.  Section  363  expressly  provides  as  to  the  compensation  of 
such  special  or  assistant  attorneys  that  "  the  Attorney-General  shall 
•  •  •  stipulate  with  such  assistant  attorneys  and  counsel  the  amount 
of  compensation,  and  shall  have  supervision  of  their  conduct  and  pro- 
ceedings." This  provision  and  the  act  of  August  2,  1861  [12  Stat., 
285,  Sec.  2],  from  which  it  was  taken,  have  always  been  construed  as 
giving  to  the  Attoriiej^-General  the  exclusive  authority  to  determine 
the  amount  of  the  compensation  to  be  paid  and  as  making  his  decision, 
with  the  proper  certificate  required  by  section  366,  conclusive  on  the 
accounting  officers.  In  this  respect  the  accounts  thus  allowed  belong  to 
that  limited  class  of  claims  over  which  the  accounting  officers  have  no 
discretion  as  to  amounts. 

I  herewith  return  the  resolution. 
Very  respectfully, 

WILLIAM  LAWRENCE, 

Comptroller. 

Hon.  Charles  J.  FoLaEE,   . 

Secretary  of  the  Treasury. 

In  addition  to  what  was  said  in  the  foregoing  letter  in  regard  to  al- 
lowances to  attorneys  employed  and  retained  to  assist  the  United  States 
District  Attorneys,  it  is  deemed  proper  to  add  the  following : 

The  statute  authorizes  the  Attorney-General  to  <<  employ  and  retain, 
in  the  name  of  the  United  States,  such  attorneys  and  counselors  at  law 
as  he  may  think  necessary."  (Rev.  Stat.,  363.)  He  is  the  sole  judge 
of  the  necessity  of  employing  attorneys  and  of  the  number  to  be  employed. 
(Exigency  Case,  3  Lawrence,  Compt.  Dec,  97,  and  cases  there  cited ; 
Seaman-Relief  Case,  Jd.,  138;  Yorktown  Centennial  Case,  Jd.,  141; 
1  Lawrence,  Compt.  Dec,  2d  ed.,  App.,  ch.  xii,  542.)  Upon  the  same 
principle,  '^the  amount  of  compensation,''  stipulated  as  the  statute 
authorizes,  is  conclusive  on  accounting  officers.  Long  usage  has  settled 
the  question,  that  the  stipulation  of  the  amount  may  be  made  by  the 
Attorney-General  after  the  services  are  rendered  (11  Op.  Att.-Gen., 
435;  10  Id.,  48;  14  id.,  384;  16  Id.,  168.)  In  many  cases  it  would  be 
impossible  to  stipulate  in  advance  of  the  services.  And  a  construction 
of  the  statute,  which  would  require  this,  is  forbidden  by  the  rule,  that 
"all  laws  should  receive  a  sensible  construction"  (United  States  v. 
Kirby,  7  Wall.,  486),  and  by  the  rule,  that  "the  interpretation  should 
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lean  strongly  to  avoid  absurd  consequences."  (Bishop,  Written  Laws, 
82,  citing  1  Blackst.,  Com.,  91 5  Dwarris,  Stat.,  2d  ed.,  687.)  The  ques- 
tion, whether,  in  stipulating  for  compensation,  the  Attorney-General 
may  include  therein  reasonable  and  necessary  expenses  of  attorneys, 
has  not  yet  been  finally  decided.  But,  ifsoj  the  question,  whether  such 
expenses  are  reasonable  in  amount  or  character,  is  one  open  to  inquiry 
and  decision  by  the  accounting  officers.  (1  Lawrence,  Compt.  Dec, 
2d  ed.,  App.,  ch.  xii.) 

It  has  been  suggested  that  ^Hhe  fees  in  criminal  cases  are  fixed  by 
statute,  and  no  allowance  can  legally  be  made  except  in  accordance 
with  chapter  16,  Fees  of  Title  XIIL  (Rev.  Stat.,  U.  S.,  824.)''  These 
provisions  relate  to  the  fees  to  be  taxed  in  favor  of  the  regular  district 
attorneys,  and  do  not  limit  the  power  to  appoint  and  fix  the  compensa- 
tion given  by  section  363.  This  latter  section  is  cumulative  as  to  com- 
pensation. Sections  823  and  824  of  the  Revised  Statutes  are  from  the 
act  of  February  27, 1853  (10  Stat,  161,  162),  while  section  363  is  from 
the  act  of  August  2, 1861  (12  Stat.,  285,  sec.  2).  And  it  has  been  said, 
^^when  the  legislative  power  professes  to  add  to  the  law,  as  it  does  in 
the  enactment  of  an  affirmative  statute,  we  cannot  assume  for  it  an  in- 
tention also  to  subtract  from  it  while  there  is  any  admissible  rule  of 
interpretation  which,  applied  to  the  old,  to  the  new,  or  to  both,  will  en- 
able all  to  stand.''  (Bishop,  Written  Laws,  155;  Hardcastle,  Statutory 
Law,  167;  Potter's  Dwarris,  Stat.,  70,  74,  229;  Sedgwick,  Construction 
Stat,  and  Const.  L.,  2d  ed.,  29^  98  n.) 

It  has  been  further  suggested  that  ^<  sections  905  and  906  of  the  Re- 
vised Statutes  relating  to  the  District  of  Columbia,  take  away  from  the 
Attorney -General  the  power  to  appoint  regular  or  permanent  assistants 
to  the  District  Attorney  for  this  District."  The  power  given  by  sec- 
tion 363  of  the  Revised  Statutes  is  cumulative  as  to  that  given  in  said 
sections  905  and  906.* 

Tbeasuby  Department, 

First  Comptroller's  Office^  April  14,  1883. 

Note  by  First  Comptroller. 

•The  act  of  September  24,  1789  (1  Stat.,  93,  bcc.  35),  provided,  that— 

"There  shall  •  •  *  be  appointed  a  meet  person,  learned  in  the  law,  to  act  as 
Attorney-General  for  the  United  States,  -who  shall  be  sworn  or  affirmed  to  a  faithful 
execution  of  his  office :  whose  duty  it  shall  be  to  prosecute  and  conduct  all  suits  in 
the  Supreme  Court  in  which  the  United  States  shall  be  concerned,  and  to  give  his 
advice  and  opinion  upon  questions  of  la  w  when  required  by  the  President  of  the  United 
States,  or  when  requested  by  the  heads  of  any  of  the  Departments,  touching  any 
matters  that  may  concern  their  Departments,  and  shall  receive  such  compensation  for 
his  services  as  shall  by  law  be  provided." 

The  Attorney-General  under  this  act  was  simply  an  officer.  He  was  not  the  head  of 
an  Executive  Department  until  made  so  by  the  act  of  June  22,  1870  (16  Stat.,  162),  ''  to 
establish  the  Department  of  Justice.''  This  latter  act  grew  out  of  proceedings  in 
Coogress  which  preceded  it.  On  the  19th  of  February,  1868,  Mr.  Lawrence,  from  the 
Judiciary  Committee  of  the  House  of  Representatives,  introduced  House  Bill  No.  765, 
"  to  establish  a  Law  Department,"  and  made  a  brief  speech  in  support  of  it.  (Cong. 
Globe,  Tol.  67,  second  seasion,  40th  Congress,  1371, 1273).    The  bill  was  recommitted 
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to  the  Judiciary  Committee.  It  was  subseqaently,  at  the  same  session ,  reported  back 
to  the  HoQse  with  an  amendment  in  the  nature  of  a  sabstitute,  which  was  ordered  to 
be  printed  and  recon«mitted  to  the  same  committee.  (Cong.  Globe,  vol.  67,  2480). 
The  pressure  of  business  was  so  great  that  no  further  action  was  taken  by  Congress 
on  the  bill. 

The  <*bill  to  establish  the  Department  of  Justice,''  which  was  reported  to  the  House 
of  Representatives  from  the  Committee  on  the  Revision  of  the  Laws,  and  finally  passed, 
and  which  became  the  act  of  June  2*2,  1670  (16  Stat.,  162)~*^An  act  to  establish  the 
Department  of  Justice" — was  taken  substantially  from  the  bill  introduced  by  Mr. 
Lawrence  "to  establish  a  Law  Department."  The  **  bill  to  establish  the  Department 
of  Justice "  was  fully  discussed  in  Congress.  See  speeches  of  Mr.  Lawrence  and  others, 
Cong.  Globe,  vol.  78,  3037,  3039,  3065-3067. 


IN  THE  MATTER  OF  THE  AUTHORITY  TO  USE  AN  APPROPRIATION  TO  PAY 
EXPENSES  INCURRED  BEFORE  THE  PASSAGE  OF  THE  ACT  MAKING  IT 
—HOWARD  UNIVERSITY  CASE. 


1.  Under  section  3732  of  the  Revised  Statutes,  the  United  States  cannot  be  subjected 

to  a  liability,  unless  (1)  some  officer  or  person  "is  authorized  by  law"  to  incur 
it,  or  (2)  there  be  "an  appropriation  adequate  to  its  fulfillment." 

2.  The  same  principle  exists  without  this  section,  which  is  only  declaratory  of  the 

common  law. 

3.  Under  the  sundry  civil  appropriation  act  of  August  7,  1882  (22  Stat.,  302,331),  no 

payment  is  authorized  "  for  repairs  of  buildings  of  the  Howard  University  "  made 
before  the  act  was  passed. 

The  Revised  Statutes  contain  the  following  provisions : 

"Sec.  3679.  No  Department  of  the  Government  shall  expend,  in  any 
one  fiscal  year,  any  sum  in  excess  of  appropriations  made  by  Congress 
for  that  fiscal  year,  or  involve  the  Government  in  any  contract  for  the 
future  payment  of  money  in  excess  of  such  appropriations. 

"Sec.  3732.  No  contract  or  purchase  on  behalf  of  the  United  States 
shall  be  made,  unless  the  same  is  authorized  by  law  or  is  under  an  ap- 
propriation adequate  to  its  fulfillment,  except  in  the  War  and  Navy 
Departments,  for  clothing,  subsistence,  forage,  fuel,  quarters,  or  trans- 
portation, which,  however,  shall  not  exceed  the  necessities  of  the  cur- 
rent year. 

"  Sbo.  3733.  No  contract  shall  be  entered  into  for  the  erection,  repair, 
or  furnishing  of  any  public  building,  or  for  any  public  improvement 
which  shall  bind  the  Government  to  pay  a  larger  sum  of  money  than 
the  amount  in  the  Treasury  appropriated  for  the  specific  purpose. 

"  Seo.  6503.  Every  officer  of  the  Government  who  knowingly  con- 
tracts for  the  erection,  repair,  or  furnishing  of  any  public  building,  or 
for  any  public  improvement,  to  pay  a  larger  amount  than  the  specific 
sum  appropriated  for  such  purpose,  shall  be  punished  by  imprisonment 
not  less  than  six  months  nor  more  than  two  years,  and  shall  pay  a  fine 
of  two  thousand  dollars." 

Several  of  the  acts  making  appropriations  for  the  fiscal  year  ending 
June  30,  1883,  were  not  passed  until  after  the  fiscal  year  commenced. 
In  order  to  provide  for  the  payment  of  salaries^  and  to  carry  on  the 
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operations  of  the  Government  after  June  30, 1882,  when  previoas  ap- 
propriations ceased,  and  until  the  reg^ular  appropriation  acts  should  be 
passed,  Congress,  by  joint  resolution  of  June  30,  1882  (22  Stat.,  384), 
and  by  others  of  subsequent  dates  (22  Stat.,  389,  390,  392),  extending 
and  continuing  the  provisions  of  the  same,  provided : 

**That  all  appropriations  for  the  necessary  operations  of  the  Govern- 
ment under  existing  laws  which  sball  remain  unprovided  for  on  the  thir- 
tieth day  of  June,  eighteen  hundred  and  eighty-two,  be,  and  they  are 
hereby,  continued  and  made  available  for  a  period  of  twenty  days  from 
and  after  that  date,  unless  the  regular  appropriations  therefor  pro- 
vided for  in  bills  now  pending  in  Congress,  shall  have  been  previously 
made  for  the  service  of  the  fiscal  year  ending  June  thirtieth,  eighteen 
hundred  and  eighty-three ;  and  in  case  the  appropriations,  or  any  of 
them,  hereby  continued,  are  or  is,  insufficient  to  carry  on  the  said  nec- 
essary operations,  a  sufficient  amount  is  hereby  appropriated,  out 
of  any  money  in  the  Treasury  not  otherwise  appropriated,  to  carry 
on  the  same:  Provided^  That  no  greater  amount  shall  be  expended 
therefor  than  will  be  in  the  -same  proportion  to  the  appropriations  of 
the  fiscal  year  eighteen' hundred  and  eighty-two,  as  twenty  days'  time 
bears  to  the  whole  of  said  fiscal  year:  Provided  further  j  That  authority 
18  also  granted  for  continuing  during  the  same  period  the  necessary 
work  required  for  public  printing  and  binding,  and  for  all  other  mis- 
cellaneous objects  embodied  in  the  Sundry  Civil  and  IS'aval  appropria- 
tion acts,  in  advance  of  appropriations  to  be  hereafter  made  for  said 
objects:  And  provided  further^  All  sums  expended  under  this  act  shall 
be  charged  to  and  be  deducted  from  the  appropriations  for  like  service 
for  the  fiscal  year  ending  June  thirtieth,  eighteen  hundred  and  eighty- 
three." 

The  act  of  August  7, 1882  (22  Stat.,  302,  331),  "making  appropria- 
tions for  sundry  civil  expenses  of  the  Government  for  the  fiscal  year 
ending  June  thirtieth,  eighteen  hundred  and  eighty-three^  and  for  other 
purposes,''  provides  as  follows : 

"  Be  it  enacted  by  the  Senate  and  House  of  Representatives  of  the  United 
States  of  America  in  Congress  assembled.  Th2i,t  the  following  sums  be, 
and  the  same  are  hereby,  appropriated  for  the  objects  hereinafter  ex- 
pressed for  the  fiscal  year  ending  June  thirtieth,  eighteen  hundred  and 

eighty-three,  namely : 

•  •••••• 

For  repairs  of  buildings  of  the  Howard  University :  To  be  used  in 
repairing  the  main  university  building,  Miner  Hall  and  wings,  and 
Clarke  Hall  (-dormitories,  and  professors'  dwellings  and  rooms),  includ- 
ing outbuildings,  to  wit :  The  wood  work,  doors,  windows,  porches, 
steps,  and  outbuildings,  fences,  basement-doors,  heating-apparatus, 
plumbing  and  drainage;  to  paint  all  the  wood- work,  including  wings, 
and  to  build  new  fence :  and  for  water-supply,  to  be  used  in  the  con- 
struction of  a  wind-mill,  with  reservoir,  laying  pipes,  putting  in  pump, 
and  all  necessary  attachments,  ten  thousand  dollars." 

None  of  the  appropriation  acts  for  the  fiscal  year  ending  June  30, 
1882,  contained  any  appropriation  "for  repairs  of  buildings  of  the 
Howard  University."  • 

*  See  the  act  of  March  2, 1867  (14  Stat.,  438),  to  incorporate  the  Howard  Unirersity. 
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The  account  of  the  treasurer  of  the  Howard  University  now  in  this 
offtce  for  settlement  shows  disbursements  since  August,  1882,  of  about 
$3,000,  in  making  payments  for  repairs  of  buildings  of  the  University 
made  in  July  and  August,  1882,  before  the  Sundry  Civil  appropriation 
act  of  August  7, 1882  (22  Stat.,  302,  331),  was  passed. 

The  question  is  thus  presented,  whether  the  treasurer  of  the  Howard 
University  could  use  money  appropriated  by  this  act  in  paying  for  re- 
pairs made  before  it  was  passed. 


Decision  by  William  Lawkence,  First  Comptroller: 

Repairs  were  made  on  buildings  of  the  Howard  University  during 
July  and  August^  1882,  and  prior  to  August  7,  1882.  There  was  no 
law  which  authorized  these  repairs  to  be  made,  nor  was  there  any 
appropriation  adequate  to  the  fulfillment  of  the  contracts  for  such 
repairs  when  made.  Without  any  statute  on  the  subject,  the  United 
States  would  not  be  liable  for  expenses  so  incurred,  and,  in  addition  to 
this,  section  3732  of  the  Revised  Statutes  expressly  declared  that  no 
such  contract  should  be  made  under  the  circumstances  stated.  The 
Joint  Resolution  of  June  30, 1882  (22  Stat.,  348),  only  continued  appro- 
priations made  by  "existiug  laws" — laws  existing  on  June  30,  1882. 
There  were  no  ** existing  laws"  as  to  such  repairs. 

The  only  question  which  remains  is,  whether  the  act  of  August  7, 
1882  (22  Stat.,  302,  331),  appropriates  money  to  pay  expenses  previously 
incurred  for  these  repairs.    It  is  clear  that  it  does  not. 

1.  This  act  is  retroactive  in  some  respects  as  to  salaries.  (Appropria- 
tion Extension  Case,  3  Lawrence,  Compt.  Dec.,  216.)  But  it  requires 
clear  language  to  make  a  statute  operate  retroactively,  and  there  is  none 
such  in  the  act  of  August  7,  1882,  to  make  it  apply  to  the  expenditures 
now  in  question.  On  the  contrary,  it  declares,  as  to  the  appropriation 
for  repairs,  that  it  is  ^^  to  he  used  in  repairing  the  main  university  build- 
ing" in  a  mode  specified.  This  looks  to  future  repairs — not  to  those 
already  made. 

2.  This  construction  should  be  adopted,  also,  because  Congress,  by 
the  Joint  Resolutions  referred  to,  extended  previous  appropriations 
without  making  or  authorizing  new  or  additional  ones.  This  shows, 
that  it  was  not  intended  to  provide  for  expenditures  of  a  character 
different  from  those  previously  existing,  until  the  regular  appropriation 
acts  should  be  passed. 

In  what  has  been  said  it  is  not  intended  to  limit  the  effect  of  ^*' defi- 
ciency^ appropriation  acts.  Such  acts  frequently  make  appropriations 
to  pay  salaries  due  in  pursuance  of  law,  and  to  meet  expenses  previously 
incurred  by  express  authority  of  law,  for  which  there  is  no  adequate 
appropriation,  as  well  as  to  pay  salaries  to  become  due  and  to  meet 
expenses  to  be  incurred  after  the  passage  of  the  acts. 

3.  It  may  be  urged,  that  the  repairs  having  been  made  without  an 


Digitized  by  VjOOQIC 


Proceeds  of  Sales  of  Old  Material— UxehangePtoperty  Case.      119 

appropriatioD,  did  not  "involve  tlie  Government"  in  any  liability,  and 
bence,  that  there  is  no  violation  of  section  3679  of  the  Revised  Statutes, 
and,  that,  after  the  appropriation  was  made,  the  repairs  coald  be  accepted 
and  thus  a  liability  created,  to  pay  which  the  appropriation  may  be 
properly  applied.    To  this  there  are  abundant  objections. 

a.  The  appropriation  act  is,  by  its  terms,  applicable  only  to  repairs 
thereafter  made.  It  does  not  give  authority  to  any  person  to  ratify  or 
accept  what  h<is  been  done.  It  gives  authority  to  make  repairs  in  future 
only.  No  other  statute  gives  authority  to  ratify  or  accept  what  has 
been  done. 

b.  Section  3679  of  the  Revised  Statutes  prohibits  this.  The  repairs 
must  have  been  made  by  virtue  of  a  contract,  express  or  implied.  If 
there  could  be  any  liability  for  payment,  it  would  have  been  created  by 
that  contract  which  required  ^^ future  payment.^  This  section  makes 
illegal  every  "  c<mtract,''  which  undertakes  to  "  involve  the  Government'' 
in  a  liability  "for  the  future  payment  of  money  in  excess''  of  appropri- 
ations already  made.  It  is  well  settled,  that  no  claim  or  right  of  action, 
can  arise  out  of  an  unlawful  contract.  (Leggett's  case,  2  Lawrence, 
Oompt.  Dec,  2d  ed.,  352).    See  Rev.  Stat.,  3690. 

{?.  This  mode  of  attempting  to  fix  a  liability  on  the  United  States 
would  be  a  clear  "fraud  upon  the  statutes,"  which,  upon  well- settled 
principles,  cannot  be  tolerated.  (Hardcastle,  Statutory  Law,  24;  Sedg- 
wick, Construction  Stat.,  and  Const.  L.,  74.) 

The  vouchers  for  payment  of  expenses  incurred  in  making  repairs 
prior  to  August  7, 1882,  will  be  disallowed. 

Teeasuby  Department, 

First  Comptroller's  Office^  April  20,  1883. 


IN  THE  MATTER  OF  THE  AUTHORITY  OF  THE  CHIEF  OF  ENGINEERS  AS 
SUPERINTENDENT  OF  PUBLIC  BUILDINGS  AND  GROUNDS  IN  THE  DIS- 
TRICT OF  COLUMBIA  TO  FURNISH  THE  COMMISSIONER  OP  FISH  AND 
FISHERIES  WITH  AN  OLD  FENCE  IN  EXCHANGE  FOR  A  NEW  ONE  TO 
BE  ERECTED  BY  THE  LATTER  OFFICER.— EXCHANGE-PROPERTY  CASE. 


1.  There  is  no  law  whioli  anthorizes  a  public  officer  to  exchange  old  material  for  new 

or  vice  versa. 

2.  Old  material  may,  in  proper  casee,  be  sold,  but  the  '' proceeds  of  sales''  mnst  gen 

erally  be  disposed  of  in  accordance  with  the  provisions  of  sections  3617  and  3618 
of  the  Revised  Statutes,  as  the  latter  section  is  amended  by  the  act  of  February 
27,  1877  (19  Stat.,  »249). 

3.  The  opinion  of  the  Attorney-General  of  June  23,  1877  (15  Op.  Att.-Gen.,  322),  cited. 

4.  Section  3618  of  the  Revised  Statates,  as  amended,  applies  only  to  sales  of  property, 

and  not  to  original  supplies  transferred  from  one  Executive  Department  to  another, 
and  not  in  excess  of  the  appropriation  of  either. 

The  Joint  Resolution  of  Congress  of  Febrnary  9, 1871  (16  Stat.,  594; 
Bev.  Stat.,  4395,  4396),  authorized  the  appointment  of  a  Oommissioner 
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of  Fish  and  Fishenes  charged  with  the  duty  of  prosecuting  investiga- 
tions and  inquires  on  that  subject.  The  person  appointed  is  a  civil  offi- 
cer of  the  United  States,  but  not  connected  with  either  of  the  Executive 
Departments.  The  Commissioner  occupies  certain  grounds  with  carp 
ponds  in  Washington  Oity  for  prosecuting  investigations.  In  a  letter 
of  April  11, 1883,  to  the  First  Comptroller,  he  states,  that  <'it  becomes 
necessary  to  enclose  a  portion  of  these  grounds  with  an  iron  fence,  the 
expense  of  which  will  probably  amount  to  several  thousand  dollars." 

The  Chief  of  Engineers  has  charge  of  certain  public  buildings  and 
grounds  in  the  Diltrict  of  Columbia,  under  regulations  prescribed  by 
the  President  through  the  War  Department  (Bev.  Stat.,  1797.)  This 
officer  desires  ^^to  replace  the  iron  fence  enclosing  the  triangle  reserva- 
tion at  the  corner  of  Pennsylvania  Avenue  and  Fourteenth  Street  in 
Washington  City  by  chains  and  posts.  He  offers  to  exchange  the 
present  fencing  for  a  fencing  such  as  he  proposes  to  use,  and  which  will 
cost  not  exceeding  $1,100." 

The  Commissioner  of  Fish  and  Fisheries  inquires  in  his  letter  afore- 
said, ^^  whether  an  account  of  the  Fish  Commissioner  for  the  construc- 
tion of  a  fence  to  replace  the  one  in  question  would  be  accepted  by  the 
auditing  officers  of  the  Treasury  Department;  the  understanding  being 
that  it  represented  the  cost  of  a  much  more  exi)en8ive  fence  needed  and 
obtained  by  the  Commissioner  by  the  transfer." 

The  sundry  civil  act  of  March  3, 1883  (22  Stat.,  614),  appropriates, 
**  for  construction  and  repair  of  iron  fences,  five  hundred  dollars,"  to  be 
expended  under  the  direction  of  the  Chief  of  Engineers.  The  same  act 
(22  Stat.,  628)  appropriates  <<for  the  maintenance  of  carp  ponds,"  $30,000 
to  be  expended  under  the  direction  of  the  Commissioner  of  Fish  and 
Fisheries.    The  carp  ponds  require  the  fence  above  mentioned. 


Opinion  by  William  Lawbence,  First  Comptroller. 

The  arrangement  proposed  is  not  autTiorized  by  law.  The  Chiet  of 
Engineers,  as  Superintendent  of  Public  Buildings  and  Grounds  in  the 
District  of  Columbia,  is  authorized  to  sell  "old  material" — any  fence 
no  longer  needed — but  is  required  by  express  statute  to  cover  the  pro- 
ceeds "  into  tlie  Treasury  as  miscellaneous  receipts. "  (Rev.  Stat,  3617, 
3618).  He  can  sell  any  such  fence  to  the  Commissioner  of  Fish  and  Fish- 
eries for  money, but  cannot  use  the  proceeds;  for  this  latter  would  be  an 
indirect  mode  of  increasing  the  appropriation,  or  rather  the  sum  of 
money  to  be  expended  by  him.  The  appropriation  "  for  construction  and 
repair  of  iron  fences"  under  his  control  for  the  entire  District  for  the 
fiscal  year  ending  June  30, 1884,  is  only  $500.  If  he  could  make  the 
arrangement  proposed,  he  would  secure  fencing  costing,  as  estimated, 
$1,100,  and  have  the  appropriation  of  $500  besides. 
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A  question  aomewbat  similar  was  coDsidered  by  tbe  Attorney-Gen- 
eral June  23,  1877  (15  Op.  Att-Gen.,  322). 
Tbe  proposed  arrangement  is  uriautborized.* 
Treasury  Department, 

First  Comptroller's  Office,  April  21,  1883. 

Note  bt  First  Comptroller. 

*In  the  "ProceedB  of  Sales  Case''  (3  Lawrence,  Compt.  Dec.,  46)  the  opinion  of 
the  First  Comptroller  of  May  13,  1872,  is  published,  in  which,  referring  to  the  act  of 
May  8,  1872  (17  Stat.,  83,  Sec.  5),  now  section  3618  of  the  Revised  Statutes,  the  Comp- 
troUer  says,  this  act  '*  applies  to  all  kinds  of  property,  old  or  new,  condemned  or 
uncondemned,  with  certain  exceptions  contained  in  the  second  sentence,  and  to  sales 
by  one  department  or  bureau  to  another.'' 

The  act  of  May  8, 1872,  applies  to  ''  all  proceeds  of  «aZes  of  old  material,  condemned 
stores,  supplies,  or  other  public  property  of  any  kind."  The  opinion  referred  to  and 
the  circular  of  July  9, 1872,  issued  by  the  Secretary  of  the  Treasury  in  pursuance 
thereof  (for  which  see  3  Lawrence,  Compt.  Dec,  47)  have  been  uniformly  recognized 
as  correct  and  in  force.  But  it  is  important  to  notice  that  they  apply  only  to  aaUs. 
It  has  been  the  practice  of  the  Treasury  Department  for  many  years  **  to  obtain  from 
the  Ordnance  Bureau  of  the  Navy  Department,  such  heavy  ordnance  and  ordnance 
stores  as  are  required  in  the  armaments  of  Revenue  Marine  vessels,  and  to  reimburse 
the  appropriation  for  ordnance  (Navy  Department)  with  the  cost  value  of  such  stores, 
transferring  the  money  on  the  books  of  the  Department  from  the  appropriation  for  the 
Revenue  Marine  Service."  This  is  fully  anthorieed.  There  is  no  ''  legal  obstacle  to 
the  reimbursement  by  the  usual  transfer  to  the  appropriation  for  the  Navy  Depart- 
ment from  the  appropriation  for  the  Revenue  Marine,  of  the  cost  of  all  articles  as 
may  be  furnished  by  the  Navy  to  be  used  on  the  Revenue  Cutters."  No  statute  in* 
terferes  with  this. 

Section  3678  of  the  Revised  Statutes  provides,  that  ^'aU  suras  appropriated  for  the 
various  branches  of  expenditure  in  the  public  service  shall  be  applied  solely  to  the 
objects  for  which  they  are  respectively  made,  and  for  no  others."  And  it  has  been 
properly  said,  that  "  the  effect  of  this  provision  is  to  make  unlawful  the  diversion  of 
funds  appropriated  for  one  object  of  expenditure  to  another  object  of  expenditure.  It 
forbids  an  appropriation  for  any  purpose  to  be  thus  enlarged  beyond  the  amount 
thereof  as  fixed  by  Congress." 

"Where  appropriations  made  for  different  departments  are  applicable  to  the  same 
objects  of  expenditure  (e.  g.,  the  same  kind  of  supplies)  it  may  often  be  advantageous 
to  the  public  service  and  in  the  interest  of  economy  for  one  department  to  avail  itself 
of  resources  and  facilities  at  the  command  of  another  department  in  obtaining  the 
supplies  needed ;  and  in  the  absence  of  any  statute  forbidding  it,  I  perceive  no  ob- 
jection to  such  a  course.  Should  one  department  receive  in  this  way  from  another 
department  supplies  which  are  within  the  scope  of  appropriations  belonging  to  each, 
I  submit  that  a  reimhvrsement  of  the  appropriation  of  the  one  department  from  the 
appropriation  of  the  other,  of  the  cost  of  such  supplies,  would  not  violate  the  provis- 
ions of  said  section  3678.  This  could  not  be  regarded  as  a  diversion  of  funds  from  one 
object  of  expenditure  to  another  which  is  inhibited  by  that  section;  since  the  case 
supposes  that  the  supplies  are  a  legitimate  object  of  expenditure  for  either  appropri- 
ation. Nor  would  the  appropriation  of  the  department  furnishing  the  supplies  be 
thereby  enlarged.  Such  reimbursement,  indeed,  implies  the  contrary — being  the  re- 
minding of  what  was  previously  taken  from  that  appropriation  in  the  manufacture 
or  purchase  of  the  supplies  furnished." 

Neither  does  section  3618  of  tbe  Revised  Statutes  prohibit,  or  interfere  with,  the 
practice  which  has  prevailed.  As  to  this  section,  it  has  been  properly  said,  that 
''where  articles  are  manufactured  or  purchased  by  one  branch  of  the  public  service 
under  an  appropriation  made  for  that  purpose,  and  are  afterwards,  on  the  grounds 
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of  administrative  expediency,  transferred  to  another  branch  of  the  service,  the  latter 
therenpoQ  reimbursing  the  appropriation  of  the  former  with  the  cost  of  the  articles 
out  of  an  appropriation  applicable  to  the  manufacture  or  purchase  thereof,  ihi9  trant- 
action  ia  not  a  sale^  either  according  to  the  ordinary  or  legal  signification  of  that  term. 
It  is  nothing  more  than  a  transfer  of  the  custody  and  use  of  the  property  and  conse- 
quent accountability  for  the  same,  accompanied  by  a  transfer  of  the  cost  thereof  from 
one  appropriation  to  another  within  the  scope  of  either  of  which  the  expenditure  may 
properly  come.  The  ownership  (a  transfer  of  which  is  an  inseparable  element  in  a  sale 
of  property)  remains  unchanged.  Section  3618  extends  only  to  such  cases  as  relate  to 
''proceeds  of  sales" — ^receipts  which  are  in  the  nature  of  revenue,  belonging  to  no 
appropriation,  and  not  available  for  expenditure  without  authority  from  Congress. 
See  the  opinion  of  the  Attorney-General  of  December  20,  1882. 

Attorney-General  Devens,  in  his  opinion  of  June  23, 1877  (15  Op.  Att.-Gton.,  322, 323), 
above  referred  to,  says : 

**  It  may  often  happen  that  by  the  Judicious  use  of  old  material  in  exchange  for 
necessary  machinery  more  advantag«'Ous  contracts  may  be  made  than  in  any  other 
mode;  yet  I  am  not  prepared  to  say  that  such  contracts  are  authorized  by  law.  It 
has  been  the  intention  of  Congress,  as  manifested  by  the  statutes  (except  in  certain 
cases  sp*  cifically  named;,  to  require  that  the  proceeds  of  old  material  which  is  sold 
should  be  covered  into  the  Treasury  and  thus  accounted  for.  Although  such  ex- 
changes may  often  be  conducted  to  advantage,  yet  Congress  has  deemed  it  better,  as 
a  rule  of  business,  to  prescribe  that  the  officer  having  charge  of  old  material  should 
dispose  of  and  account  for  it  as  such,  and  afterwards  make  the  purchase  of  such  new 
material  as  he  requir*  d  out  of  the  specific  appropriation  for  that  purpose.'' 

And,  after  quoting  sections 3618  and  3672  of  the  Revised  Statutes,  he  further  says: 

''  These  sections  contemplate  that  1  here  will  be  sales  of  old  material  necessarily  made 
in  the  various  Departments  of  the  Government  other  than  those  included  within  the 
exceptions.  For  the  mode  in  which  such  sales  shall  be  conducted — whether  by  ad- 
vertisement, at  public  auction,  or  otherwise — no  specific  provision  is  made.  In  these 
respects  the  sales  are  left  to  the  discretion  of  the  officer  having  charge  of  such  old 
material.  But  it  is  required  that  when  such  sales  are  made  the  proceeds  shall  be  cov- 
ered into  the  Treasury  on  account  of  *  proceeds  of  Government  property,'  and  that 
a  detailed  statement  of  them  shall  be  thereafter  made." 
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IN  THE  MATTER  OF  ADVANCES  OF  PUBLIC   MONEYS  TO  SPECUL  DIS- 
BURSING  AGENTS.— SPECIAL  DISBURSING  AGENTS'  CASE. 


1.  Section  3648  of  tfie  Revised  Statates  authorized  advances  of  public  money,  not  only 

"to  the  disbursing  officers  of  the  Government,^'  but  also  to  "  special  agents, 
*     •    •    charged  with  the  disbursement  of  public  moneys.''    (Rev.  Stat.,  3614.) 

2.  The  Secretary  of  the  Treasury  cannot  lawfully  grant  an  accountable  warrant  to 

advance  money  to  be  disbursed  by  any  person,  unless  it  appears  by  proper  evi- 
dence that  such  person  has  lawful  authority  to  receive  such  advance. 

3.  When  an  officer  or  agent  is  appointed  to  perform  a  specified  duty,  and  is  also  re- 

quired to  disburse  public  money  to  carry  out  the  purposes  of  his  appointment  as 
such  officer  or  agent,  an  accountable  warrant  cannot  properly  issue  in  his  favor, 
unless  he  presents  evidence  that  he  is  a  **  special  agent,  •  •  *  charged  with 
the  disbursement  of  public  moneys.'' 

The  legislative,  executive,  and  judicial  appropriatiou  act  of  August 
5, 1882  (22  Stat.,  247),  after  making  numerous  appropriations,  makes 
others,  as  follows : 

"  General  Land  Office. — ^For  the  Commissioner  of  the  Genera^ 
Land  Office,  four  thousand  dollars;  chief  clerk,  two  thousand  dollars; 
law  clerk,  two  thousand  dollars;  recorder,  two  thousand  dollars;  three 
inspectors  of  surveyors-general  and  district  land  offices,  to  be  appointed  by 
the  Secretary  of  the  Interior,  at  two  thousand  dollars  ea^h;  three  principal 
clerks,  at  one  thousand  eight  hundred  dollars  each ;  thirty -two  clerks 
of  class  four;  forty  clerks  of  class  three;  fifty-two  clerks  of  class  two; 
fifty-two  clerks  of  class  one ;  twenty-seven  clerks  at  one  thousand  dol- 
lars each;  and  forty-eight  copyists  at  nine  hundred  dollars  each;  eight 
assistant  messengers;  twelve  laborers;  and  six  packers,  at  seven  hun- 
dred and  twenty  dollars  each ;  in  all,  three  hundred  and  sixty-six  thou- 
sand four  hundred  dollars. 

•  #  •  #  •  •  • 

"  For  diagrams,  parchment  paper  for  land-patents,  furniture  and  re- 
pairs of  the  same,  miscellaneous  items, /or  the  actual  expenses  of  inspect- 
ors while  on  duty  and  of  clerks  detailed  to  investigate  fraudulent  land-en- 
tries, trespasses  on  the  public  lands,  and  cases  of  official  misconduct,  and 
for  advertising  and  telegraphing,  thirty  thousand  dollars.'^ 

John  G.  Evans,  having  been  appointed  inspector  under  this  act,  exe- 
cuted a  bond  in  the  usual  form  February  23, 1883,  with  sureties  duly 
approved  by  the  Secretary  of  the  Interior  March  16, 1883,  and  with  a 
condition  as  follows: 

"  The  condition  of  the  foregoing  obligation  is  such,  that  whereas  the 
Secretary  of  the  Interior  has  appointed  the  said  John  G.  Evans  to  be 
an  inspector  of  surveyors-general  and  district  land  offices  by  commis- 
sion dated  February  5, 1883,  and  said  John  G.  Evans  has  accepted  said 
appointment;  Now,  therefore,  if  the  said  John  G.  Evans  shall,  at  all 
times,  during  his  holding  and  remaining  in  said  office,  carefully  dis- 
charge the  duties  thereof,  and  faithfully  disburse  all  public  moneys, 
and  honestly  account,  without  fraud  or  delay,  for  the  same  and  for  all 
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public  funds  and  property  which  shall  or  may  come  into  his  hands,  then 
the  above  obligation  to  be  void  and  of  no  effect^  otherwise  to  remain 
in  full  force  and  virtue.'^ 

Two  other  inspectors  were  appointed  and  gave  bonds  in  like  manner. 

The  Acting  Deputy  First  Comptroller,  by  letter  of  March  24, 1883, 
advised  the  Secretary  of  the  Interior  that  section  3614  of  the  Revised 
Statutes  requires  that  the  bonds  should  designate  the  inspectors  as 
special  disbursing  agents — "special  agents,  •  •  •  charged  with  the 
disbursement  of  public  moneys"  appropriated  for  salaries  and  expenses 
of  inspectors — and  also  advised  him  that  said  officers  be  directed  to 
execute  bonds  in  accordance  with  said  section  before  any  further  ad- 
vance of  public  money  to  them. 

The  Secretary  of  the  Interior,  by  letter  of  April  9, 1883,  to  the  Secre- 
tary of  the  Treasury  on  the  subject,  referring  to  section  3614  of  the  Ee- 
vised  Statutes,  says,  "I  find  it  very  clearly  expressed  therein  that  the 
special  agents  of  this  Department,  who  may  be  charged  with  the  dis- 
bursement of  public  moneys,  shall  give  bond  in  such  form  and  with 
such  security  as  the  head  of  the  Department  shall  approve  •  •  •. 
The  bonds  in  question  are  in  the  form  usually  required  of  bonded  of- 
ficers in  this  Department;  it  is  believed  that  the  form  is  appropriate 
and  sufficient."  This  letter,  which  requests  the  opinion  of  the  Secre- 
tary of  the  Treasury,  was  informally  referred  by  him  to  the  First  Comp- 
troller for  consideration. 

Opinion  by  William  Lawrence,  First  Comptroller: 

There  seems  to  be  no  real  difference  of  opinion  on  the  subject-matter 
above  referred  to.  The  Secretary  of  the  Interior  is  the  sole  judge  of 
the  form  of  bonds  given  under  section  3614  of  the  Revised  Statutes j  and  of 
the  sufficiency  of  the  sureties  therein.  But  no  x>erson  can  give  a  bond 
under  this  section,  except  "special  agents,  •  •  •  charged  with  the 
disbursement  of  public  moneys."  This  seems  to  be  the  view  presented 
by  the  correspondence  above  referred  to.  It  follows,  that,  before  ad- 
vances of  public  money  can  be  made,  aa  in  this  case,  it  must  appear  by 
some  proper  evidence  that  the  person  to  whom  it  is  to  be  advanced,  is,  as 
the  statute  says,  a  "  special  agent,  •  •  •  charged  with  the  disburse- 
ment of  public  moneys."  No  other  agent  is  required  to  give  such  bond. 
These  views  are  supported  by  the  following  considerations: — 
Section  3648  of  the  Bevised  Statutes  provides  as  follows: 

"No  advance  of  public  money  shall  be  made  in  any  case  whatever. 

•  •  •  It  shall,  however,  be  lawful,  under  the  special  direction  of 
the  President,  to  make  such  advances  to  the  disbursing  officers  of  the 
Government  a«  may  be  necessary  to  the  faithful  and  prompt  discharge 
of  their  respective  duties,  and  to  the  fulfillment  of  the  public  engage- 
ments." See  Bev.  Stat.,  3620;  Act  of  February  27,  1877, 19  Stat.,  249,- 
16  Op.  Att.-Gen.,  288,  303. 

If  this  section  (3648)  should  be  construed  literally^  it  would  only 
authorize  advances  of  public  money  to  "  disbursing  officers.^    There  are. 
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however,  disbursing  clerJeSy  disbursing  agents^  and,  as  section  3614  of  the 
Bevised  Statutes  says,  ^'  special  agents,  «  •  •  who  may  be  charged 
with  the  disbursement  of  public  moneys.'^  The  word  "officers,"  in  sec- 
tion 3648,  may  properly  be  construed  to  include  all  officers,  clerks,  and 
agents  lawfully  authorized  to  disburse  public  money. 

The  President  has  made  the  necessary  orders  authorizing  advances 
of  public  money  to  all  such  officers,  clerks,  and  agents.  (1  Lawrence, 
Compt.  Dec,  2d  ed.,  app.,  ch.  xv.,  639.) 

Heads  of  Departments  are  expressly  authorized  to  appoint  certain 
disbursing  officers,  clerks,  and  agents.  (Otto's  case,  3  Lawrence,  Compt. 
Dec.,  296.) 

Heads  of  Departments  also  have  incidental  authority  in  many  cases, 
in  carrying  out  the  purposes  of  appropriation  actSj  to  appoint  agents,  or 
special  agents,  to  perform  duties  having  no  connection  with  the  dis- 
bursement of  public  money.  (Bev.  Stat.,  183;  4  Op.  Att.-Oen.,  248; 
Swamp-Land  Case,  2  Lawrence,  Compt.  Dec.,  2d  ed.,  136.)  They  have 
equally  incidental  authonty  under  many  appropriation  acts  to  add  to 
the  duty  of  such  special  agents  the  further  duty  of  acting  as  "special 
agents,  •  •  •  charged  with  the  disbursement  of  public  moneys.'' 
(Bev.  Stat.,  3614;  Swamp-Land  Case,  2  Lawrence,  Compt.  Dec.,  2d  ed., 
136;  Crowley's  Case,  3  Lawrence,  Compt.  Dec,  434.)  It  cannot  be 
doubted  that,  in  some  cases,  they  may  appoint "  special  agents,  •  •  • 
charged  with  the  disbursement  of  public  moneys,"  and  with  no  other 
duty.  In  view  of  the  practice,  prevailing  from  an  early  period  of  the 
Government,  by  which  heads  of  Departments  appointed  special  agents 
for  various  purposes,  sometimes  adding  to  their  other  duties  the  duty 
of  disbursing  public  money,  and,  in  other  cases,  appointing  them  for 
the  latter  purpose  only,  section  3614  of  the  Bevised  Statutes  provides 
as  follows; 

"Whenever  it  becomes  necessary  for  the  head  of  any  Department  or 
office  to  employ  special  agents,  other  than  officers  of  the  Army  or  Navy, 
who  may  be  charged  with  the  disbursement  of  public  moneys,  such 
agents  shall,  before  entering  upon  duty,  give  bond  in  such  form  and 
with  such  security  as  the  head  of  the  Department  or  office  employing 
them  may  approve." 

This  section  does  not  give  the  power  to  appoint  a  special  agent,  either 
to  disburse  money,  or  for  other  purposes,  but  it  recognizes  the  existence 
of  such  power  under  other  statutes,  and  requires  such  agent,  provided 
he  be  one  ^^who  may  be  charged  with  the  disbursement  of  public 
moneys,"  to  "give  bond  in  such  form  and  with  such  security  as  the  head 
of  the  Department    •    •    •    employing    •    •    •    [him]  may  approve." 

Section  248  of  the  Bevised  Statutes  provides  that  "the  Secretary  of 
the  Treasury  •  •  •  shall  grant,  under  the  limitations  herein  estab- 
lished ♦  •  •  all  warrants  for  moneys  to  be  issued  from  the  Treasury 
in  pursuance  of  appropriations  by  law."  Section  269  declares  that 
"it  shall  be  the  duty  of  the  First  Comptroller    •    •    •    to  counter- 
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sign  all  warrants  drawn  bj'  the  Secretary  of  the  Treasury^  which  shal 
be  warranted  by  law." 

Advances  of  public  money  to  disborsing  officers  or  agents  are  thus 
made  by  ^^acconn table  warrants,"  granted  by  the  Secretary  of  the 
Treasury,  and  countersigned  by  the  First  Comptroller.  But  it  most 
be  manifest  that  the  Secretary  of  the  Treasury*  cannot  lawfully  grant 
an  accountable  warrant,  nor  the  First  Comptroller  lawfully  counter- 
sign it,  except  in  favor  of  an  officer,  clerk,  or  agent,  lawfully  authorized 
to  disburse  public  money. 

Under  the  act  of  August  5, 1882  (22  Stat.,  247),  the  Secretary  of  the 
Interior  is  authorized  to  appoint  "  three  inspectors  of  surveyors -general 
and  district  land  offices."  In  their  character  as  inspectors  their  duty  is, 
under  the  direction  of  the  Secretary  of  the  Interior,  to  inspect  the  offi- 
ces of  surveyors-general  and  district  land  offices.  Neither  this  statute  nor 
their  appointment  simply  as  inspectors  charges  them  with  any  duty  to 
disburse  public  money.  The  same  section  of  the  statute  which  author- 
izes their  appointment'  appropriates  compensation  for  "copyists," 
<'  laborers, " and  "  assistant  messengers."  These  latter  are  also  appointed 
by  the  Secretary  of  the  Interior  (Rev.  Stat.,  169) ;  but  no  statute  au- 
thorizes them  to  disburse  public  money.  If  a  requisition  should  be  made 
upon  the  Secretary  of  the  Treasury  for  an  advance  of  public  money  to 
a  copyist,  laborer,  or  assistant  messenger  for  disbursement,  he  coold  not 
lawfully  grant  a  warrant  for  that  purpose,  nor  could  the  First  Comp- 
troller lawfully  countersign  it.  No  such  warrant  could  lawfully  be 
granted  or  countersigned  in  favor  of  "  inspectors  of  surveyors-general 
and  district  land  offices,"  acting  simply  in  their  character  as  such,  and 
without  any  evidence  of  authority  to  receive  or  disburse  public  money, 
because,  as  such  inspectors^  they  would  have  no  authority  to  disburse 
any  money.  ^ 

Each  inspector  could  be  paid  his  (1)  salary  and  (2)  expenses,  on  ac- 
counts rendered  against  the  United  States  to  the  proper  auditing  offi- 
cer, on  which  a  balance  could  be  certified  by  the  First  Comptroller,  and 
on  this  a  warrant  for  payment  might  issue  (Bev.  Stat.,  248,  269,  277, 
456 ;  Otto's  case,  3  Lawrence,  Compt.  Dec.,  302)  j  or  the  Secretary  of 
the  Interior  may  promote  the  convenience  of  the  public  service  by 
charging  the  person  who  is  inspector  with  another  duty  totally  distinct 
from  that  of  inspecting  the  offices  of  surveyors-general  and  district  land 
offices,  to  wit :  that  of  disbursing  tJie  m^ney  appropriated  to  pay  salaries 
o/said  ^^  inspectors  of  surveyors-general  a^id  district  land  offices^'''  and  of 
disbursing  money  appropriated  to  pay  "  the  actftal  expenses  of  [said] 
inspectors  while  on  duty." 

Section  3614  of  the  Revised  Statutes  requires  that "  such  agents,"  that 
is,  those  "charged  with  the  disbursement  of  public  moneys,"  shall  give 
bond.  The  inspectors  in  their  capacity  simply  as  such  cannot  give  any 
bond. 

It  is  true  that  the  Secretary  of  the  Interior  is  to  approve  the  bond 
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^^in  such  form  and  with  sach  security  "  as  he  may  deem  proper.  Bat 
ft  is  to  be  the  bond,  not  of  an  inspector  merely,  but  of  a  "  special  agent, 
•  •  •  charged  with  the  disbursement  of  public  moneys."  (Rev. 
Stat,  3614.)  This  special  agent  may  be  the  same  person  who  is  in- 
spector, but,  if  so,  he  acts  in  two  distinct  capacities.  The  duty  of  dis- 
barsing  public  money  should  be  charged  upon  the  ^^ special  agent^  with 
as  much  written  formality,  as  his  appointment  constituting  him  ^^  in- 
spector.^ The  evidence  of  his  authority  to  disburse  public  money  should 
be  famished  to  the  Secretary  of  the  Treasury,  and  the  bond  should  in 
sabstance  recite  such  authority,  or  it  cannot  be  the  bond  of  a  ^'special 
agent,  •  •  •  charged  with  the  disbursement  of  public  moneys" 
appropriated  by  the  act  of  August  6, 1882,  to  pay  salaries  of  "inspectors 
of  surveyors-general  and  district  laud  offices"  and  "the  actual  expenses 
of  [said]  inspectors  while  on  duty."  The  recital  in  the  bond  approved 
by  the  Secretary  of  the  Interior,  that  the  principal  obligor  therein  is  a 
special  agent  charged  with  the  disbursement  of  public  moneys  appro- 
priated for  the  purposes  specified,  is  sufficient  evidence  of  the  appoint- 
ment  and  authority  of  such  special  agent. 
The  Secretary  of  the  Treasury  will  be  advised  accordingly. 

TBEiiSTJBY  DEPABTMBNT, 

First  Comptroller's  Offi<ie^  April  24,  1883. 


IN  THE  MATTER  OF  THE  PAYMENT  OF  *•  LAND-GRANT"  RAILROAD  COM- 
PANIES FOR  TRANSPORTATION  FOR  THE  GOVERNMENT.— LAND-GRANT 
RAILROAD  COMPANY'S  CASE. 


1.  ''Land-grant"  railroad  companies  that  "have  not  received  aid  in  Government 
bonds"  and  that  accept  the  provisions  of  the  act  of  June  30, 1862  (22  Stat.,  120), 
are  generally  entitled  to  be  paid  for  ordinary  transportation  for  the  United  States 
"  fifty  per  centum  of  the  fiill  amount  of  the  service  "  which  "  compensation  shall 
be  computed  upon  the  basis  of  the  tariff  rates  for  like  transportation  performed 
for  the  public  at  large." 

OflBcers  of  internal  revenue  are  furnished  by  the  Treasury  Department 
with  stationery  necessary  for  their  office  use,  which  is  shipped  to  them, 
at  <<  points  west  of  Chicago,  111.,  and  Saint  Louis,  Mo.,"  through  the 
•'Quartermaster's  Department "  in  accordance  with  the  regulations  of 
the  Treasury  Department,  dated  January  23,  1878,  as  follows  : 
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Circular  concerning  the  shipment  of  freight  to  points  west  of  Chicago,  Hlj 

and  Saint  Louis,  Mo. 

(1878.— Department  No.  0.— Secretary's  Office.) 

Treasury  Department, 
^     Washington,  D.  C,  January  23, 1878. 
The  following  General  Order,  issued  by  the  War  Department,  is  pub- 
lished for  the  information  and  guidance  of  officers  of  this  Department: 

ftPNTCRAT     Oni^lTRS  )  HEADQUARTERS  OF  THE  ARMY, 

t^ENERAL    URDERS  f  ADJUTANT  GeNERAL'S  OFFICE, 

^^'  ^^'  )  Washington,  July  24, 1876. 

The  following  instructions,  received  from  the  Secretary  of  War,  are 
issued  for  the  information  and  guidance  of  officers  of  the  Quartermaster's 
Department : 

At  the  request  of  the  Secretary  of  the  Treafiury,  and  recommenda- 
tion of  the  Quartermaster-General,  the  Secretary  of  War  authorizes 
and  directs  the  Quartermaster's  Department  to  take  charge  of,  consign, 
and  ship  through  to  destination  all  freight  that  may  be  delivered  to 
that  Department  by  authorized  agents  of  the  Treasury  Department  for 
transportation  to  the  Pacific  Coast,  via  Omaha  or  Kansas  City.  Such 
freight  to  be  securely  packed  by  the  Treasury  Department  and  prop- 
erly marked  by  that  Department  with  address  of  consignee  in  each 
case. 

Officers  of  the  Quartermaster's  Department  are  instructed  to  use  sep- 
arate bills  of  lading  in  making  these  shipments,  and  to  insert  the  fol- 
lowing notation  thereon :  "Payable  by  the  Secretary  of  the  Treasury; 
to  be  made  into  an  account  and  forwarded  for  settlement  on  presenta- 
tion to  any  officer  of  the  Quartermaster's  Department." 

The  funds  of  the  Quartermaster's  Department  will  not  be  used  in 
paying  any  of  the  expenses  incident  to  the  transportation  of  this  freight, 
but  its  officers  will  prepare  the  accounts  when  the  bills  of  lading  are 
presented  to  them  and  forward  them  to  the  Quartermaster-General's  Of- 
fice to  be  sent  to  the  Treasury  Department  for  payment. 

In  making  up  the  accounts  the  proper  deductions  will  be  made  on  ac- 
count of  land-grant  and  bonded  railroads,  i .  e.,  the  same  plan  will  be  pur- 
sued as  in  making  up  accounts  for  transportation  of  other  Government 
property. 

By  command  of  General  Sherman : 

E.  D.  TOWNSEND. 

A  djutant'  Oenerah 

Officers  of  this  Department  shipping  freight  from  any  point  east  of 
Chicago,  111.,  or  Saint  Louis,  Mo.,  to  points  west  thereof,  will  deliver 
such  freight  to  the  nearest  officer  of  the  Quartermaster's  Department 
authorized  to  receive  it  for  transmission,  and  will  take  a  receipt  there- 
for. 

JOHN  SHERMAK, 

Secretary. 

The  Saint  Louis  and  San  Francisco  Railway  Company,  a  "  land-grant" 
road  (act  of  June  10,  1852,  10  Stat.,  8),  unaided  by  "subsidy  "Govern- 
ment bonds,  presents  a  voucher  for  transportation  for  the  United  States 
of  stationery  from  Saint  Louis  to  the  collector  of  internal  revenue  at 
Springfield,  Mo.,  in  January,  1883,  and  the  question  arises :  Is  the  com- 
pany entitled  to  payment? 
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Decision  by  William  Lawbenge,  First  Comptroller: 

The  act  of  June  10, 1852  (10  Stat.,  8),  makes  a  grant  of  public  lands 
in  aid  of  the  Saint  Louis  and  San  Francisco  Bail  way  Company  with  a 
condition  therein  prescribed,  that  the  railroads  of  this  and  other  such 
companies  ^<  shall  be  and  remain  public  highways  for  the  use  of  the 
Oovernment  of  the  United  States,  free  from  toll  or  other  charge  upon 
the  transportation  of  any  property  or  troops  of  the  United  States." 

The  act  of  June  16, 1874  (18  Stat.,  74),  prohibits  any  part  of  the  ap- 
propriation for  transportation  of  the  Army  for  the  fiscal  year  1875  from 
being  *^  paid  to  any  railroad  company  for  the  transportation  of  any  prop- 
erty or  troops  of  the  United  States  over  any  railroad  which,  in  whole  or 
in  part,  was  constructed  by  the  aid  of  a  grant  of  public  land." 

The  act  of  June  22, 1874  (18  Stat.,  133, 138),  ^^  making  appropriations 
to  supply  deficiencies  in  the  appropriations"  for  the  fiscal  years  1873 
and  1874,  repeats  the  same  prohibition  as  to  the  appropriations  made 
therein. 

The  act  of  March  3, 1875  (18  Stat.,  453),  provides,  ^Hhat  no  money 
shall  hereafter  be  paid  to  any  railroad  company  for  the  transportation 
of  any  property  or  troops  of  the  United  States  over  any  railroad  which, 
in  whole  or  in  part,  was  constructed  by  the  aid  of  a  grant  of  public 
land." 

The  act  of  April  30, 1878  (20  Stat.,  44),  after  making  an  appropriation 
for  transportation  of  the  Army  of  <<one  million  two  hundred  thousand 
dollars,  being  a  deficiency  for  the  fiscal  year  ending  June  thirtieth, 
eighteen  hundred  and  seventy -seven,"  provides  <^  that  no  part  of  this 
sum  shall  be  paid  to  any  railroad  company  or  to  its  assigns  on  account 
of  freights  or  transportation  over  their  respective  roads  unless  there  be 
a.n  excess  due  such  company  after  charging  the  amount  of  payments 
made  by  the  United  Statcf  for  interest  upon  bonds  of  the  United  States 
issued  to  any  such  company." 

And  the  act  of  May  7, 1878  (20  Stat.,  58,  sec.  2),  provides— <^  That  the 
whole  amount  of  compensation  which  may,  from  time  to  time,  be  due  to 
said  several  railroad  companies  respectively  [being  the  railroad  compa- 
nies herein  mentioned],  for  services  rendered  for  the  Oovernment  shall 
be  retained  by  the  United  States,  one-half  thereof  to  be  presently  applied 
to  the  liquidation  of  the  interest  paid  and  to  be  paid  by  the  United  States 
upon  the  bonds  so  issued  by  it  as  aforesaid,  to  each  of  said  corporations 
severally,  and  the  other  half  thereof  to  be  turned  into  the  sinking-fund 
hereinafter  provided,  for  the  uses  therein  mentioned." 

The  act  of  March  3, 1879  (20  Stat.,  390),  appropriates  (300,000  <<for 
the  payment  of  arrears  of  Army  transportation  due  such  land-grant 
railroads  as  have  not  received  aid  in  Government  bonds  as  compensa- 
tion was  withheld  from,  under  the  acts  of  June  sixteenth  and  twenty- 
second,  eighteen  hundred  and  seventy-four,  ai^d  March  third,  eighteen 
hundred  and  seventy -five,  to  be  adjusted  by  the  proper  accounting  offi- 
cers in  accordance  with  the  decision  of  the  Supreme  Court  in  cases  de- 
9d83 
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» 
cided  ander  the  said  acts,  to  be  paid  as  other  Army  transportation,  but 

in  no  event  shall  more  than  fifty  per  cent,  of  the  full  amonnt  allowed  by 

the  Quartermaster-General  be  paid  until  the  decision  of  the  Court  of 

Claims  be  had  in  each  case.'' 

The  acts  of  June  16  and  22, 1874,  and  March  3, 1875,  clearly  indicate 
that  Congress  regarded  every  railroad  which  had  been  in  whole  or  in 
part  constructed  by  the  aid  of  a  grant  of  public  land,  as  ^^  a  public  high- 
way for  the  use  of  the  Government  of  the  United  States,  free  from  toll 
or  other  charge  upon  the  transportation  of  any  property  or  troops  of 
the  United  States."  Hence,  the  acts  mentioned  prohibited  the  payment 
to  land-grant  railroad  companies  of  any  part  of  the  appropriations  for 
transportation  services.  (Act  of  June  10, 1852, 10  Stat.,  8 ;  act  of  June 
16, 1874, 18  Stat.,  74;  act  of  June  22, 1874, 18  Stat.,  138;  act  of  March 
3, 1875, 18  Stat.,  463  j  act  of  April  30, 1878,  20  Stat.,  44;  act  of  May  7^ 
1878,  20  Stat.,  58.) 

The  prohibition  applied  to  transportation  not  only  for  the  Army,  but 
for  the  civil  service  of  the  Govemmeut  as  well.  (Act  of  March  3, 1875, 18 
Stat.,  453.) 

In  the  cases  of  The  Lake  Superior  and  Mississippi  Bailroad  Company 
V.  The  United  States,  and  The  Atchison,  Topeka,  and  Santa  ¥6  Rail- 
road Company  v.  The  United  States  (93  U.  S.,  442,  455),  decided  at 
October  term,  1876,  the  Supreme  Court  of  the  United  States,  under  a 
statute  similar  to  that  of  June  10, 1852  (10  Stat.,  8),  held  that  certain 
land-grant  railroad  companies  were  entitled  to  ^«  compensation  for  all 
transportation  performed  by  them  respectively  of  troops  and  property 
of  the  Government  (excepting  the  mails),  subject  to  a  fair  deduction  for 
the  use  of  their  respective  railroads."  The  court  further  held,  that  the- 
provision  of  an  act  of  Congress,  <<that  'said  railroad  shall  be,  and  re- 
main,  a  public  highway  for  the  use  of  the  Government  of  the  United 
States,  free  from  all  toll  or  other  charge,  for  the  transportation  of  any 
property  or  troops  of  the  United  States,'  secures  to  the  Government  the 
free  use  of  the  road,  but  does  not  entitle  the  Government  to  have  troops 
or  property  transported  over  the  road  by  the  railroad  company  free  of 
charge  for  transporting  the  same." 

By  the  act  of  March  3, 1879  (20  Stat.,  390),  Congress  recognizes  the 
right  of  '<  such  land-grant  railroads  as  have  not  received  aid  in  Gov- 
ernment bonds"  to  compensation  for  Army  transportation,  by  appro- 
priating (300,000  for  the  payment  of  fifty  per  cent,  of  the  arrears  of  such 
transportation  due  them,  upon  accounts  adjusted  by  the  accountings 
officers  of  the  Treasury  in  accordance  with  the  decisions  of  the  Supreme 
Court. 

The  subsequent  acts  of  February  24  and  March  3, 1881  (21  Stat,  348, 
419),  make  further  appropriations  for  the  payment  of  fifty  per  cent  of 
the  full  amount  "  for  Army  transportation  lawfully  due  such  land-grant 
railroads  as  have  not  received  aid  in  Government  bonds." 

The  Army  appropriation  act  of  June  30, 1882  (22  Stat,  120, 121),  ap- 
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propriates  (125,000,  for  the  fiscal  year  1883  for  the  payment  of  not  ^<  more 
than  fifty  per  centum  of  the  fall  amount  of  the  service"  ^^for  Army 
transportation  lawfully  due  such  land-grant  railroads  as  have  not  re. 
ceived  aid  in  Oovemment  bonds,  to  be  adjusted  by  the  proper  account- 
ing officers  in  accordance  with  the  decisions  of  the  Supreme  Court  in 
cases  decided  under  such  land-grant  acts,"  and  contains  provisos  as 
follow : 

^^Providedj  That  such  compensation  shall  be  computed  upon  the  basis 
of  the  tariff  rates  for  like  transportation  performed  for  the  public  at  large, 
and  shall  be  accepted  as  in  full  for  all  demands  for  said  services :  Am 
provided  further  J  That  any  such  land-grants  roads  as  shall  file  with  the 
Secretary  of  the  Treasury  their  written  acceptance  of  this  provision 
shall  hereafter  be  paid  for  like  services  as  herein  provided ;  and  all  ao- 
counts  of  such  railroads  for  services  heretofore  rendered  shall  be  audited 
and  paid  as  herein  provided  upon  application  of  such  roads  and  their 
acceptance  of  such  sum  in  full  of  all  claims  for  such  services;  and  all 
laws  inconsistent  herewith  are  hereby  repealed." 

This  statute  was  evidently  designed  to  make  all  laws  to  conform  to 
the  decision  of  the  Supreme  Oourt  and  to  make  payment  for  all  serv- 
ices accordingly.  Any  doubt,  which  might  arise  upon  the  language  of  the 
statute  is  to  be  resolved  in  favor  of  making  it  conform  to  the  decision  of 
the  Supreme  Oourt. 

The  Saint  Louis  and  San  Francisco  Bailway  Company  filed  its  accept- 
ance of  the  terms  of  this  act  with  the  Third  Auditor  of  the  Treasury 
Department  on  the  25th  of  October,  1882,  and  such  acceptance  was 
duly  approved  by  the  Secretary  of  the  Treasury.  Payment  for  trans- 
X>ortation  has  been  made  under  it. '  The  effect  of  this  legislation  and  of 
the  decisions  referred  to  is  that  payment  may  be  made  to  land-grant 
railroad  companies,  that  ^<  have  not  received  aid  in  Government  bonds," 
and  that  accept  the  provisions  of  the  act  of  June  30, 1882,  upon  the  fifty 
per  centum  basis  therein  mentioned  for  all  transportation  for  the  Treas- 
ury DeparUnent. 

In  other  words,  such  companies  are  entitled  to  just  compensation  for 
ordinary  transportation,  <^  subject  to  a  &ir  deduction  for  the  use  of  their 
respective  railroads.^  The  United  States  has  a  legal  right  to  put  cars 
and  operate  them  ^n  such  roads  and  to  carry  ordinary  freight  and  troops 
on  such  cars  without  any  compensation  to  the  respective  companies; 
the/r^6  use  of  the  respective  roads  belongs  to  the  United  States.  If  it 
should  be  ascertained  that  the  use  of  any  road  is  more  or  less  than  one- 
half  of  the  fair  cost  of  transportation,  payment  should  be  made,  so  as 
to  secure  to  the  United  States  the  full  value  of  the  free  use  of  the  road. 

The  claim  in  this  case  will  be  paid  accordingly. 

Trbasttby  Depabtment, 

First  ComptroUet^s  Office,  May  2, 1883. 
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IN  THE  MATTER  OF  THE  AVAILABILITY  OF  APPROPRIATIONS  PRIOR  TO 
THE  COMMENCEMENT  OF  THE  FISCAL  YEAR  FOR  THE  SERVICE  OP 
WHICH  THEY  ARE  MADE— AVAILABILITY-APPROPRUTION  CASE. 


1.  Money  appropriated  for  the  aery  ice  of  a  designated  fiscal  year  by  an  ordinary  annual 

appropriation  act  passed  before  the  commence^uent  of  snch  year,  is  not  im- 
mediately available,  unless  so  declared  in  such  act,  or  in  some  other  statute. 

2.  This  effect  of  ordinary  annual  appropriation  acts  is  modified  as  to  ''all  appropria- 

tions for  public  buildings  under  the  control  of  the  Treasury  Department  **  by 
section  3684  of  the  Revised  Statutes,  which  makes  all  such  appropriations 
**  available  immediately  upou  the  approval  of  the  act  containing  them." 

3.  Annual  appropriations  ''for  the  construction  of  public  buildings"  are  by  force  of 

the  act  of  June  23,  1874  (IQ  Stat.,  275),  available  after  the  fiscal  year  for  which 
they  are  respectively  made. 

4.  Under  an  annual  appropriation  act  appropriating  money  to  pay  for  (1)  personal 

services,  (2)  supplies,  and  (3)  repairs  for  a  designated  fiscal  year,  (1)  the  services 
can  only  be  rendered  for  and  within  such  year,  and  (2)  the  supplies  can  only 
be  used  after  the  commencement  of  snch  year,  but  (3)  the  repairs  made  with  a 
view  to  permanency  are  for  use  so  long  as  they  exist. 

5.  Under  an  ordinary  annual  appropriation  act  for  the  service  of  a  designated  fiscal 

year,  contracts  may  be  made  in  advance  of  the  commencement  of  such  year,  (1) 
for  personal  services  to  oommenoe  with  or  during  the  year,  (2)  for  supplies  to 
be  delivered  prior  to  or  during  the  year,  but  used  only  after  the  commencement 
of  the  year,  and  (3)  for  repairs  to  be  made  prior  to  or  during  the  year;  provided 
in  each  case  respectively  ho  liability^is  incurred  for  payments  to  be  made  until 
after  the  year  commences. 

April  11, 1883,  the  Secretary  of  the  Interior  addressed  a  letter  to  the 
Secretary  of  the  Treasury,  calling  his  attention  to  the  following  provisions 
of  the  act  of  March  3, 1883  (22  Stat.,  603, 621),  <<  making  appropriations 
for  sundry  civil  expenses  of  the  Government  for  the  fiscal  year  ending 
June  thirtieth,  eighteen  hundred  and  eighty-four,  and  for  other  pur- 
poses " ;  to  wit : 

"  For  constructing  fire-proof  and  remodeling  the  halls  of  the  south 
and  east  wings  of  the  building  occupied  by  the  Department  of  the  In* 
tenor,  sixty  thousand  dollars. 

"  For  casual  repairs  of  the  Interior  Department  building :  For  casual 
repairs  of  the  department  building,  five  thousand  seven  hundred  and 
eighty  dollars.^' 

The  letter  states,  that  "  it  is  of  high  importance  to  the  public  interests 
that  these  funds  be  made  available  immediately,  so  that  the  building 
season  can  be  used  to  best  advantage,  and  to  insure  the  new  roof  con- 
struction to  be  covered  in  before  the  advent  of  frost,  ^  and  requests, 
**  that  the  necessary  steps  be  taken  to  accomplish  these  purposes." 

April  27, 1883,  this  letter  was  "  referred  to  the  Hon.  First  Comptroller 
for  his  consideration.'' 
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Opinion  by  William  Lawbenge,  First  Comptroller: 

The  title  and  enacting  clause  of  the  sundry  civil  appropriation  act 
of  March  3, 1883  (22  Stat,  603),  are  as  follow : 

^'  AN  ACT  makiogappropriAtioiiB  for  sundry  ciyil  expenses  of  the  Government  for  the 
fiscal  year  ending  Jane  thirtieth,  eighteen  hundred  and  eighty-four,  and  for  other 
purposes." 

"  J5«  it  enacted  by  ihe  SeMte  wnd  House  of  Representatives  of  the  United 
States  of  America  in  Congress  assembled^  That  the  following  sums  be, 
and  the  same  are  hereby,  appropriated  for  the  objects  hereinafter  ex- 
pressed for  the  fiscal  year  ending  June  thirtieth,  eighteen  hundred  and 
eighty-four,  namely  iP 

The  legislative,  executive,  and  judicial  appropriation  act  of  March  3, 
1883  (22  Stat,  531),  employs  in  the  enacting  clause  the  more  usual 
expression — "for  the  service  of  the  fiscal  year  ending  June  thirtieth, 
eighteen  hundred  and  eighty-four.'' 

The  universal  usage  has  been  to  construe  acts  of  this  character  as 
making  appropriations  available  only  after  the  commencement  of  the 
fiscal  year  for  which  they  have  been  made,  unless  otherwise  provided 
therein,  or  by  some  other  statute.  Money  so  appropriated  cannot  be 
expended  until  after  the  fiscal  year  has  commenced.  No  liability  can 
be  incurred  requiring  payment  before  the  year  has  commenced.  But 
an  important  inquiry  is,  how  far  can  contracts  be  made,  and  what  steps 
to  execute  such  acts  oan  be  taken,  in  advance  of  the  availability  of  the 
appropriations  thus  made. 

The  act  of  July  12, 1870  (16  Stat,  251,  sec.  5),  as  carried  into  section 
3090  ef  the  Bevised  Statutes,  provides  that  "  all  balances  of  appro- 
priations •  •  •  made  specifically  for  the  service  of  any  fiscal  year, 
♦  •  •  shall  only  be  applied  to  the  payment  of  expenses  properly  in  - 
cuired  during  that  year,  or  to  the  fulfillment  of  contracts  properly  made 
within  that  year.'* 

For  the  purpose  of  modifying  the  effect  of  ordinary  annual  appro- . 
priation  act«,  as  to  one  claes  of  objects,  the  act  of  June  10, 1872  (17 
Stat,  352),  incorporated  in  the  Bevised  Statutes  as  section  3684,  pro- 
vides, that: 

<*A11  appropriations  for  public  buildings  under  the  control  of  the 
Treasury  Department  shall  be  available  immediately  upon  the  approval 
of  the  act  containing  such  appropriations." 

This  section,  it  will  be  observed,  only  applies  to  "public  buildings 
under  the  control  of  the  Treasury  Department.''  The  appropriations 
made  by  the  sundry  civil  act  of  March  3, 1883  (22  Stat.,  621),  for  "con- 
structing fire-proof  roof,"  "remodeling  the  halls,"  and  "casual  repairs 
of  the  Interior  Department  building"  are  not  available  until  July  1, 
1883. 

Annual  appropriations  "for  the  construction  of  public  buildings  "  are 
available  after  the  fiscal  year  for  which  they  are  respectively  made  by 
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force  of  a  proviso  to  section  one  of  the  act  of  June  23, 1874  (18  StaU, 
275),  as  follows : 

"  Providedy  That  all  moneys  heretofore  appropriated  for  the  constmc- 
tion  of  public  buildings  and  now  remaining  to  the  credit  of  the  same  on 
the  books  of  the  Treasury  Department,  or  which  may  hereafter  be  ap- 
propriated for  such  buildings,  shall  remain  available  until  the  comple- 
tion of  the  work  for  which  they  are,  or  may  be,  appropriated;  and  upon 
the  final  completion  of  each  or  any  of  said  buildings,  and  the  payment 
of  all  outstanding  liabilities  therefor,  the  balance  or  balances  remaining 
shall  be  immediately  covered  into  the  Treasury." 

The  annual  appropriation  acts  generally  appropriate  money  "for  the 
service  of  the  fiscal  year''  designated. 

Important  questions  are  presented  in  this  case,  and  similar  questions 
may  arise  under  other  annual  appropriation  acts  passed  before  the  fiscal 
year  commences,  for  which  appropriations  are  made.  One  of  these  ia : 
Can  oontraots  be  made  for  services  or  supplies  before  the  fiscal  year 
commences  T 

Section  3690  of  the  Be  vised  Statutes  provides,  that: 

"All  balances  of  appropriations  contained  in  the  annual  appropriation 
bills  and  made  specifically  for  the  service  of  any  fiscal  year,  and  remain- 
ing unexpended  at  the  expiration  of  such  fiscal  year,  shall  only  be  ap- 
plied to  the  payment  of  expenses  properly  incurred  during  that  year, 
or  to  the  fulfillment  of  contracts  properly  made  within  that  year;  and 
balances  not  needed  for  such  purposes  shall  be  carried  to  the  smrplas 
ftind.  This  section,  however,  shaU  not  apply  to  appropriations  known 
as  permanent  or  indefinite  appropriations." 

At  first  view  it  might  seem  that  this  section  prohibits  any  contract 
unless  "properly  made  within  that  [fiscal]  year."  But  the  purpose  of 
this  section  was  not  to  limit  or  define  the  time  of  making  oontraotej  but 
to  determine  what  should  be  done  with  ^*  balances  of  appropriations 

*  *  *  made  specifically  for  the  service  of  any  fiscal  year,  and  re- 
maining unexpended  at  the  expiration  of  sueh  fiscal  year.^  And  it  declares 
that  such  remaining  balances  "shall  only  be  applied"  to  two  objects, 
fin^t,  "to  the  payment  of  expenses  properly  incurred  during  that  [fiscal] 
year,"  or,  second,  "to  the  fulfillment  of  contracts  properly  made  within 
that  [fiscal]  year."  And  it  further  declares,  that  "balances  not  needed, 
for  such  purposes  shall  be  carried  to  the  surplus  fiind."  As  the  pur- 
pose of  the  act  was  not  to  regulate  the  mode  or  time  of  making  con- 
tracts, but  only  to  apply  appropriations  for  a  given  year  to  meet  liabil- 
ities incurred  for  that  year,  the  literal  expression,  "the  fulfillment  of 
contracts  properly  made  within  that  year,"  simply  means  the  payment 
of  liahilities properly  incurred  for  the  year.  And  the  expression,  "ex- 
penses properly  incurred  during  that  year,"  simply  means  liabilities 
matured  during  the  year.  If  this  section  is  to  be  applied  literaUyj  it 
only  refers  to  "balances  of  appropriations  •  •  •  remaining  unex- 
pended at  the  expiration  of  such  fiscal  year,"  and  will  only  limit  such 
balances  "  to  the  payment  of  expenses  properly  incurred  during  that 
year,  or  to  the  fulfillment  of  contracts  properly  made  within  that  year.'' 
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The  words  *^  contracts"  and  <<  expenses,"  in  this  connection  are  simply 
employed  in  the  sense  of  liabilities.  There  is  another  reason  why  this 
must  be  so.  There  are  permanent  statutes  which  authorize  contracts 
to  be  made  for  supplies  and  services  wholly  without  reference  to  appro- 
priations. Under  these  statutes,  contracts  may  be  made  for  the  service 
of  a  fiscal  year,  charging  the  United  States  with  a  liability  to  be  dis- 
charged when  the  proper  appropriation  shall  be  made.  (Exigency  Case, 
3  Lawrence,  Gompt.,  Dec.  92.)  Section  3690  of  the  Bevised  Statutes 
applies  to  appropriations  made  to  meet  liabilities  thus  incurred  as  well 
as  to  those  made  to  meet  liabilities  incurred  solely  underi  and  by  virtue 
of,  the  authority  of  appropriation  acts.  Yet,  in  the  former  case,  the 
•ontracts  may  be  made  prior  to  the  commencement  of  a  fiscal  year. 
This  shows,  that  section  3690  has  reference  to  liabilities  incurred  for  a 
fiscal  year,  without  making  a  limitation  as  to  the  time  when  contracts 
may  be  made. 

Then  agun,  this  section  (3690)  only  treats  of  appropriations,  and  limits 
their  availability,  irfter  the  fiecal  year,  for  the  service  of  which  such 
appropriations  are  made,  kas  oammencedj  and  not  prior  to  the  eomnMnce' 
memt  of  ^ueh  year;  because,  instead  of  saying  that  appropriations  ^< shall 
only  be  applied  to  the  payment  of  expenses  properly  incurred  during 
that  [fiscal]  year,  or  to  the  fulfillment  of  contracts  properly  made  within 
that  [fiscal]  year,"  said  section  says  that  ^^halancea  of  appropriations" 
*' shall  only  be  [so]  applied." 

As  abeady  stated,  no  payment  can  be  made  from  an  appropriation 
hefore  the  oommenoement  of  the  fiscal  year^  for  the  service  of  which  such 
appropriation  was  made.    There  can  be  no  *<  balances  of  appropriations 

*  *  *  remaining  unexpended"  until  payments  have  been  made,  or 
until  the  time  for  such  payments  to  have  been  made  arrives.  Hence, 
there  can  be  no  such  «<  balances  of  appropriations"  before  the  com- 
mencement of  the  fiscal  year;  but  only  after  such  year  has  commenced. 
This  being  the  case,  this  section,  beginning  <^all  balances  of  appropria- 
tions," &c.,  must  treat  of  and  limit  appropriations  as  above  stated,  after 
the  fiscal  year  commences.  The  real  object  of  the  section  is  to  direct  the 
disiM>sition  of  what  remains  of  appropriations  after  they  have  answered 
the  purposes  for  which  they  were  made. 

Other  provisions  of  the  statute  have  heretofore  been  considered,  and 
it  is  not  necessary  here  to  repeat  what  has  been  elsewhere  said.  (Ex- 
igency Case,  3  Lawrence,  Gompt  Dec.,  99.) 

Ordinary  annual  appropriation  actjp  frequently  by  virtue  of  appro- 
priations  made  for  services  or  supplies  give  some  head  of  a  department, 
or  other  o£Bicer,  authority  to  execute  their  provisions  without  the  aid  of 
any  other  statute.  Section  3732  of  the  Bevised  Statutes  recognizes 
two  forms  of  authority  to  create  a  liability  against  the  United  States, 
by  declaring  that  <^no  contractor  purchase  on  behalf  of  the  United 
States  shall  be  made  unless  the  sfbme  [1]  is  authorized  by  law  or  [2]  is 
under  an  appropriation  adequate  to  its  fulfillment."    When  there  is  no 
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specific  statute  giving  aatbority  to  contract  for  services,  supplies,  or  re- 
pairs, an  appropriation  act  appropriating  money  to  be  expended  by  the 
head  of  a  department  for  these  purposes  gives  him  authority  to  make 
the  proper  contracts  to  procure  the  services,  supplies,  or  repairs  "for 
the  service  of  a  fiscal  year."  Under  such  an  appropriation  act  the  per- 
sonal services  can  only  be  rendered  for  and  witWn  the  fiscal  year,  and  the 
supplies  "  for  the  service  of  the  fiscal  year"  can  only  be  used  after  the  year 
has  commenced  [Strong  «.  District  of  Columbia,  1  Mackey,  D.  O.  B.,  265: 
Howard  IJniversity  Case,  antey  116],  but  the  repairs  are  from  their  very 
nature  for  the  service  of  that  year,  and,  so  for  as  they  may  be  permanent^ 
remain  for  the  service  of  other  years.  But  such  an  appropriation  act  con- 
tains no  limitation  as  to  the  time  when  contracts  may  be  made,  no  limita- 
tion as  to  the  time  when  materials  shall  be  fomished,  or  repairs  made,  and 
no  regulation  of  the  mode  of  obtaining  supplies,  or  procuring  repairs  to 
be  made.  All  these  matters  are  left  to  the  discretion  of  the  head  of  the 
proper  department,  or  of  the  other  officer  charged  with  the  duty  of  pro- 
curing services  or  supplies,  except  as  they  may  be  limited  in  some  cases 
by  other  acts  of  Congress.  There  is  a  limitation  as  to  the  time  within 
which  money  may  be  paid.  It  is  not  available  until  the  fiscal  year  com- 
mences and  its  availability  ceases  at  the  expiration  of  two  years  after 
the  fiscal  year  for  which  the  appropriation  is  made.  (Bev.  Stat.,  3690, 
3691 ;  Act  June  20, 1874, 18  Stat.,  110,  sec.  5.) 

The  authority  to  make  contracts,  to  receive  supplies,  and  to  make 
repairs  is  derived  solely  from  the  appropriation  act,  and  this  taJces  effect 
at  its  date  as  to  all  matters  not  specifically  limited.  It  is  a  general  rale 
that  all  acts  of  Congress  take  effect  at  the  date  of  approval,  unless 
otherwise  provided.  (Bishop,  Written  Laws,  27-31.)  Appropriation  acts 
so  take  effect  except  as  they,  or  some  other  act,  may  otherwise  provide. 
The  ordinary  annual  appropriation  acts  do  not  take  effect,  nor  authorLEe 
the  use  of  money  appropriated,  except  during  the  proper  fiscal  year,  or 
within  two  years  thereafter.  But,  so  far  as  they  give  authority  to  make 
contracts,  to  receive  supplies,  and  to  make  repairs,  they  are  in  force 
from  their  respective  dates  of  approval  by  the  President.  The  limita- 
tions as  to  time,  in  some  respects^  carry  with  them  an  implication  that 
there  is  no  limitation  in  any  other  respect.  Under  an  ordinary  appro- 
priation act,  passed  prior  to  the  commencement  of  the  fiscal  year  for  the 
service  of  which  it  is  made,  the  officer  charged  with  the  duty  of  exe- 
cuting it  may  make  contracts  at  any  tim^^  after  its  approval  for  services, 
supplies,  or  repairs,  and  may  receive  the  supplies  and  procure  the  re- 
pairs to  be  made,  subject  to  the  limitation  that  such  contracts  cauDot 
charge  the  United  States  with  a  liability  to  make  payment  prior  to  the 
fiscal  year. 

Under  the  act  of  March  3, 1883  (22  Stat.,  621),  the  "repairs'^  to  the 
Interior  Department  building  may  be  made  prior  to  July,  if  the  Secre- 
tary deems  this  expedient.  If  it  be  objected  that  an  early  completion 
of  them  would  anticipate  "the  service  of  the  fiscal  year^  ending  June 
30, 1884,  and  so  not  be  for  that  year  only,  it  may  be  said  that  this  view 
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is  rather  technical  than  substantial.  Bepaira,  even  though  anthorized 
in  an  annual  appropriation  act  ^^  for  the  service  of  a"  specified  year,  can 
rarely  ever  be  so  limited.  They  will  fi^nerally  endare  beyond  tiie  year,, 
and  may,  with  equal  propriety,  precede  It.  The  purpose  of  the  appro- 
priation is,  to  secure  repairs  without  reference  to  time.  If  the  repairs 
are  absolutely  and  literally  required  for  the  service  of  the  fiscal  year^  they 
must  be  for  the  whole  fear;  and  a  failure  to  have  them  completed  im- 
mediately after  the  year  commences  would  not  be  a  compliance  with 
such  construction.  A  construction  is  not  to  be  adopted  which  is  as^ 
palpably  absurd  as  this  would  be. 

The  Secretary  of  the  Treasury  will  be  advised  accordingly. 

Tbbasuby  Dbpaetment, 

First  Comptroller's  Office^  May  .^,  1883. 


IN  THE  MATTER  OF  THE  APPLICATION  OF  APPROPRIATIONS  FOR  SPE- 
CIFiC  OBJECTS  NAMED  UNDER  ONE  GENERAL  HEAD,  GIVING  A  GENERIC 
DESCRIPTION  OF  THEIR  CHARACTER.— 8PECIFIC.-APPK0PEIATION  CASE. 


When  an  appropriation  act  appropriates  money  for  an  object  stated  nnder  a  general 
bead  or  designation,  and  then  specilles  the  partionlar  objeote  to  which  specified 
•mns  of  the  aggregate  amoont  appropriated  shall  be  applied,  it  is  unlawful  to 
pay  for  any  of  the  specified  objeots  a  sum  of  money  in  excess  of  the  sum  specifically 
appropriated  therefor. 

Under  the  "sundry  civil'*  appropriation  act  of  March  3, 1881  (21  Stat.,  452),  which 
makes  an  appropriation  for  the  "support  of  Freedmen's  fiospital  and  Asylum, 
Washington,  Distriet  of  Columbia :  *  *  *  ;  for  salaries  and  cempensatiou, 
niite  thousand  five  hundred  dollars;"  and  for  other  ol^eots  speeifleally  named, 
specified  sums,  ."in  all,  forty-one  thousand  eight  hundred  dollars,"  it  is  not  law- 
ful for  a  disbursing  officer  to  pay,  "for  salaries  and  compensation,"  a  sum  in  ex- 
cess of  the  $9,500  so  appropriated,  even  though  the  aggregate  of  all  sums  disbursed 
under  the  act  may  not  exceed  the  gross  sum  of  |41,800  so  appropriated. 

Tbe  Toachers  ibr  payments  made  by  a  disbursing  elexk  "for  salaries  and  compen- 
sation"  under  this  act,  in  exoess  of  tiie  sum  of  |9|500  appropriated  therefor,  must 
be  disallowed  in  settling  the  account  of  such  clerk. 

The  employ^  in  the  service  of  the  hospital,  who  have  received  the  sums  in  excess 
of  such  appropriation  "for  salaries  and  compensation,"  may  respectively  be  re- 
quested to  deposit  in  the  Treasury  the  sums  so  unlawfully  paid  them,  that  they 
may  be  covered  as  repayments  to  the  proper  appropriation. 

In  such  case,  as  a  general  rule,  no  future  payment  by  a  disbursing  clerk  to  any 
person,  who  has  received  compensation  in  excess  of  sudi  appropriation,  will  be 
allowed  in  the  settlement  of  the  accounts  of  such  disbursing  clerk  until  the  amount 
illegally  paid  has  been  covered  into  the  Treasury,  or  a  sufficient  sum  has  been 
withheld  from  such  persons  from  future  appropriations  to  make  good  the  amount 
illegally  paid  them. 

But,  without  this,  tl^  United  States  may  proceed,  by  action  on  the  bond  of  the- 
disbursing  clerk,  to  obtain  indemnity  against  loss  by  reason  of  the  unauthorized 
payments. 
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Decision  by  William  Lawieubnob,  First  Comptroller. 

Under  the  act  of  Jane  10, 1872  (17  Stat,  366,  Bev.  Stat,  2038),  the 
Freedmen's  Hospital  and  Asylum  in  the  District  of  Ck)lambia  was 
placed  nnder  the  control  and  supervision  of  the  Secretary  of  War;  bat 
the  act  of  June  23, 1874*  (18  Stat,  223),  provides: 

<^  That  after  June  thirtieth,  eighteen  hundred  and  seventy-four,  the 
Freedmen's  Hospital  in  l^e  District  of  Columbia  shall,  until  otherwise 
ordered  by  Congress,  be  continued  under  the  direction  of  the  Secretary 
of  the  Interior,  who  shall  make  all  estimates  and  pass  all  accounts,  and 
shall  be  accountable  to  the  Treasury  of  the  United  States  for  all  ex- 
penditures; and  all  property,  including  hospital  and  quartermaster's 
stores,  belonging  to  said  hospital,  and  now  in  charge  of  the  War  De- 
partment, be  also  transferred  to  the  Interior  Department" 

The  ^<  sundry  civiF  appropriation  act  of  March  3,^  1881  (21  Stat,  435, 
452),  makes  appropriations  '^  for  the  fiscal  year  ending  June  thirtieth 
-eighteen  hundred  and  eighty-two"  for  various  objects,  including  appro- 
priations made  as  follows: 

FBBEDMEM'S  HOSPITAL  AND  ASYLUM. 

"  Support  of  Freedmen's  Hospital  and  Asylum,  Washington,  District 
of  Columbia:  [1]  For  subsistence,  eighteen  thousand  dmlars;  \2]  for 
salaries  and  compensation,  nine  thousand  five  hundred  dollars;  [o]  fiiel 
and  light,  two  thousand  dollars;  [4]  clothing,  bedding,  forage,  and 
transportation  and  miscellaneous  expenses,  Ave  thousand  dollars;  [5] 
rent  of  hospital,  buildine^s  and  grounds,  four  thousand  dollars;  [6]  meal- 
"Cines  and  medical  suppUes,  one  thousand  five  hundred  xiollan:  [7]  re- 
pairs and  furniture,  one  thousand  eight  hundred  dollars ;  in  ail,  fbrty- 
•one  thousand  eight  hundred  dollars." 

The  deficiency  appropriation  act  of  August  5, 1882  (22  Stat,  264), 
vappropriates  for  the  same  fiscal  year  ^<for  subsistence  on  account  of  the 
Freedmen's  Hospital,  three  thousand  dollars."  These  appropriations 
were  disbursed  by  the  disbursing  clerk  of  the  Interior  Department 
<Bev.  Stat,  440).  The  officers  of  the  hospital  and  the  disbursing  clerk 
seem  to  have  treated  the  appropriation  of  (41,800,  above  mentioned,  as 
A  gross  appropriation,  which  could  be  used  for  the  support  of  the  insti- 
tution without  limitation  of  -amount  for  any  specific  purpose.  The  dis- 
bursing clerk  having  filed  with  the  First  Auditor  accounts  of  disburse- 
ments for  each  of  the  four  quarters  of  the  fiscal  year  ending  June  30, 
1882,  these  accounts  were  transmitted  in  due  course  to  the  First  Comp- 
troller for  his  action.  An  examination  of  the  accounts  and  of  the 
vouchers  in  support  thereof,  when  compared  with  the  appropriation, 
shows  the  following  results: 

*Thi8  act  of  Jane  23,  1874,  ohangee  section  2038  of  the  Bevised  Statntes,  but  the 
•change  is  not  noted  in  Richardson's  snpplement  to  the  Bevised  Statutes. 
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Table  of  dUhursemenU  for  Ft€edm€n^$  Hospital  and  Asylum  from  July  1,  1881,  to  Jum  30, 


Specified  ol]Ject8  of  Appropriation. 


•COCA'S  S3 

llllH" 


3 


o 

a 


1.  Sabeistence 

2.  Salariee  and  oompenuitlon 

3.  Fuel  and  Ught 

4.  ClothiBC,  beddinf^  forage  and  trantporta- 

tion,  and  mieoeuaneoos  expenses 

5.  B«nt  of  hospital  Imildings  and  grounds. .. 

6.  Medicines  and  medical  sapplles 

7.  Bepalra  and  famitare 


121.000  00 
9,500  00 
2.000  00 

6.000  00 
4.000  00 
1,500  00 
1.800  00 


$20,450  70 
12,508  49 
2.20122 

2,140  86 
4,000  00 
1.868  70 
1.847  44 


18,096  40 
201  22 


$549  21 

2.850  64 


868  70 


I  56 


Total. 


44,800  00 


44,800  00 


8,66141 


8,661  41 


The  aocouDts  kept  with  appropriationB  in  the  warrant  diyision  of  the 
office  of  the  Secretary  of  the  Treasury  and  in  the  office  of  the  First 
Comptroller,  and  the  accounts  of  disbursements  in  the  office  of  the  Beg. 
later  of  the  Treasury,  are  stated  under  general  heads  of  appropriation 
named  in  appropriation  acts,  and  not  under  specific  heads.  Thus,  the 
accounts  of  the  appropriation  now  in  question  are  kept  under  the  gen- 
eral head  of  <'  support  of  Freedmen's  Hospital  and  Asylum,  Washing- 
ton, District  of  Columbia."  There  are  no  separate  accounts  of  the  ap- 
propriation under  each  of  the  specific  heads,  ^<  for  subsistence,"  <<  for 
salaries  and  compensation,"  &c.  Such  separate  accounts  would  be 
found  convenient,  but  would  involve  an  amount  of  clerical  labpr  for 
which  there  is  no  adequate  provision.  Heretofore  disbursing  officers 
have  generally  rendered  their  accounts  simply  on  account  of  an  appro- 
priation under  a  general  head.  - 

A  copy  of  one  of  the  general  quarterly  accounts  on  account  of  the 
appropriation  now  in  question,  with  a  copy  in  part  of  the  abstract 
therein  mentioned,  and  with  copies  of  two  of  the  vouchers  referred  to 
in  the  abstract  will  present  the  general  mode  of  rendering  the  accounts.* 

*  These  eopies  are  as  follow : 

The  United  States  in  aeeount  current  toiih  Richard  Joseph,  disbursing  cleric,  Interior  Depart- 
ment,  on  account  of  apvropriaiion  for  support,  fc,  Freedmen^s  Hospital  f  Asylum, 
fuarier  endkng  June  30, 18tS. 

fiscal  tbab  1882. 
Dr.  Cb. 


1888. 


To  balance  dne  the  dJslraraing 
olerk  per  laet  aooount  ending 
Marofi  81,  1882,  per  Report 
Ifo. 

To  amount  of  disborsements 
dnrine  the  quarter  ending 
June  80, 1882,  as  per  abstract 
and  vouchers  herewith. 

Balance  due  the  United  States. 


1 
1879  82 

1882. 

10,566  72 

Apl.  U 
May  5 
Junes 

964  88 

11, 800  00  1 

By  balance  due  United  Stotes 

per  last  account  ending 

— ,  18—. 

B^  re<^nisition  No.  1280 

"      "       ••    1678!!";;*.! 


Balance  due  the  disbursing 
clerk. 


$5,000 
8,008 
3,800 


11,808 


Approyed : 

H.  M.  Tellkr, 

Secretary. 


RICHABD  JOSEPH. 

Ditburting  Olerk, 
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It  seems  to  have  been  assamed  that  money  paid  to  laborers  regularly 
employed  by  the  month,  and  rendering  various  forms  of  service  for  the 
hospital,  was  a  proper  charge  on  the  appropriation  for  <<  miscellaneous 
expenses.''  This  is  by  no  means  correct  One  clause  of  the  appropria- 
tion reads  thus:  <^ clothing,  bedding,  forage,  and  transportation  and 
miscellaneous  expenses,  five  thousand  dollars."  This  clause  is  to  be 
construed  somewhat  upon  the  maxim,  ^^noseitur  d  sooiisJ^  It  is  evi- 
dent that  the  ^<  miscellaneous  expenses  "  were  such  as  were  not  readily 
susceptible  of  classification,  nor  otherwise  provided  for.  (Clerk's  case, 
1  Lawrence,  Compt.  Dec.,  2d  ed.,  305;  Birch's  case,  Jil.,  154;  Decora- 
tion case,  2  Id.^  69;  16  Op.  Att-Gen.,  412.)  This  must  be  so  in  this 
case,  especially  since  provision  is  elsewhere  made  in  the  same  appro- 
priation for  the  payment  of  laborers.  One  item  of  the  appropriation  is 
<^  for  salaries  and  compensation."  This  was  evidently  designed  to  make 
payment  for  the  personal  services  of  officers,  laborers,  nurses,  cooks, 
and  other  employes.  Thus,  it  has  been  said  (Langford's  case,  2  Law- 
rence, Oompt.  Dec,  2d  ed.,  277)  that "  the  term  ^salary,'  though  in  pop- 
ular use  often  applied  to  the  compensation  of  persons  in  a  service  of 
a  permanent  character,  is  in  the  legal  sense  the  compensation  of  an 

Abttract  of  diahurBements  made  hjf  Michard  Jo»^h,di$hur9ing  oUrk,  Jnteriar  Department, 
on  account  of  the  appropriation  for  support,  ^c.^  Freedmen*9  Hoepital  and  Asjflunif  Waeh" 
ingion,  2>.  C.,  1882^  daring  tfte  quarter  ending  June  30, 1S82. 


Date. 

To  whom  paid. 

Ko.of 
Toacher. 

Amonot. 

1882. 
April - 

April   4 

April  S9 

*  *                           » 

*  *                           * 

Rebecca  Qibton. 

8 

15 
16 

35 

eso 

•                          *                          • 
Chan.  B.  Pnrvis 

900  00 

P.  Q^ieniian , - 

150  00 

May     6 

H.  Adier 

4  80 

Voucher, 

WAsmNOTON,  D.  C,  April  30th,  18H2. 
Freedmen's  Hoepiial  and  Asylum  to  Chae.  B,  Purvie,  Surgeon  in  Ckirf,  Dr, 
For  servioes  rendered  as  rargeon  in  chief  at  Freedmen'e  Hospital,  Waahing* 
ton,D.C.,from  April  let,  1882,  to  April  30th,  18(82  (indasive) 1200  00 

$300  00 
I  hereby  certify  that  the  above  acconnt  is  correct  and  Jnst ;  that  the  Berrices  weie 
rendered  as  stated,  and  that  they  were  neceesary  to  the  public  service. 

C.B,PUEVIS,  M.D., 

Surgeon  in  Chief  . 
Approved. 

Received  from  Richard  Joseph,  disbursing  clerk,  Department  of  the  Interior,  on 

the  29th  day  of  April,  1882,  the  snm  of  two  hundred  dollars  and cents,  in  full  of 

the  above  account,  having  signed  duplicate  receipts. 

$200.00.  C.  B.  PURVIS,  M.  D. . 


Salaries  and  compensation. 


Surgeon  in  Chi^, 
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officer.  The  6um  paid  by  the  Governmeiit  for  work  done  or  service  ren- 
dered by  persons  who  are  not  officers  is,  in  legal  and  popular  sense, 
variously  called  wages,  compensation,  per  diem,  charges,  commissions, 
pay,  allowances,  &c.,  as  the  case  may  be.  (Bev.  8tat.,  1261,1764 ;  see 
sees.  1893,  1894,  3158,  3624,  3689,  p.  725,  4203,  4204,  4647,  4648,  5099, 
5100.") 

Webster  gives,  as  synonyms  of  ^* compensation,"  the  words:  << recom- 
pense; reward;  remuneration;  requital;  amends;  satisfaction."  In  de- 
fining the  word  ^^hire,"  he  says,  it  is  ^Hhe  reward  or  recompense  paid 
for  personal  service;  wages."  In  illastration  of  this  he  cites  the  passage 
in  Luke  X,  7,  <<  the  laborer  is  worthy  of  his  kire.^  And  he  gives,  as 
synonyms  of  ^' hire,"  the  words:  <<  wages;  salary;  stipend;  allowance; 
pay."    (Webster,  Unabridged  Dictionary.) 

The  expressions — '^miscellaneous  expenses,"  '< miscellaneous  items," 
and  '^ contingent  expenses," — are  sometimes  used  interchangeably  in 
appropriation  acts,  and  are  always  employed  to  indicate  items  of  ex- 


VOUCHER. 


Pa0 


roll  of  laborers  in  Freedmen's  Hospital  and  Jsylum  in  the  District  of  Columbitky  for 
the  month  of  Jprilj  lti82. 


Ko. 


Nave. 


Capacity. 


Geo.  R.  Cbapman  . 
Collin  RCnuorJr 

John  Robey 

Bobt  T.  HaaaoD  .. 
Robert  Delaney. . . 

DaDielReed 


Charles  Banks  . 
Julia  Harvey  . . 


9.  Harriett  Williams. 


10    Wm.F.Jone«. 


I 


11 

121 

I 

13 

14 
15 


Henry  Harris 

Philip  L.  Barber. 
Kezia  Griggs 


Term  of 
■erviee. 


Rate. 


Amt. 
paid. 


We,  the  subscribers, 
severally  acknowl- 
edge to  have  re- 
ceived from  Rich- 
ard Joseph,  dis- 
bursing clerk,  De- 
partment of  the  In- 
terior, the  sums 
set  opposite  our 
names,  in  full  com- 
nensation  due  ns 
lor  services,  as 
stated  in  this  pay- 
roll. 


Witness. 


Laborer.  One  month 


Gurty  Allen  .... 
Jaa.  D.  Glenuan . 


$14  00 
20  00 
20  00 
14  00 
25  00 

25  00 

20  00  I 

11  00 


10  00 

6  00 

8  00 
10  00 
5  00 

8  00 
60  00 


__        , 1     . 

$14  00    Geo.  R.  Chapman  . .  j  P. 
20  00  I  Collin  B.  Crusor,  jr .  P. 

00    John  Robey P. 

00    Robt.  T.  Hanson  . ..!  P. 


I     14 

I    25  00  I  Robert  Delaney 


i  hU 

25  00    Daniel  X  Reed P. 

mark. 
20  00    Chtrles  Banks  . . . 

I  her 

11  00    Julia  z  Harvey  .. ..! 
^ark. 

her  I 

10  00    Harriett  x  WUllams  P. 
mark. 
I  his 

5  00  I  Wm.  F.  X  Jones 
I  mark, 

his 
8  00    Henry  x  Harris . 

I  mark. 

10  00  <  Philip  L.  Barber 

I  ner 

5  00    Kezia  x  Griggs  . 
mark, 
his 
8  00  '  Gurty  X  Allen  .. 

j         mark. 
50  00  !  Jas.  D.  Glennan . 


I 


Glennan,  ex  oft. 

Glennan,  '*  " 

Glennan,  "  " 

Glennan,  **  *• 

Glennan,  "  " 

.Glennan,  "  '* 

Glennan,  '*  " 

Glennan,  "  " 

.Glennan,  *•  " 

.Glennan,  "  " 

Glennan,  "  ' 

.Glennan,  '*  ** 

.Glennan,  "  " 


{$245  00 


Glennan,  ' 
Glennan,  ' 


I  certify  that  the  abo^e  pay-roll  is  correct  and  just,  and  that  the  servicee  were  duly 
rendered. 

C.  B.  PURVIS,  M.  D. 

uigiTizea  oy  ^»._jOOVt  Iv^ 
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pense,  which  cannot  readily  be  anticipated  nor  described,  and  which 
are  not  otherwise  provided  for. 

The  hospital  service  employs  cooks,  nnrses,  and  persons  called  labor- 
ers, who  render  many  forms  of  personal  service.  They  are  all  in  some 
measure  permanent  employes.  The  pay  of  all  alike  is  <<  compensation,'^ 
as  defined  in  the  appropriation  act.  If  the  pay  of  one  class  of  these 
may  be  charged  to  the  appropriation  for  ^'misceUaneoas  expenses,''  the 
pay  of  all  may  be  so  charged  with  eqaal  propriety.  And,  if  the  pay 
of  all  was  so  charged,  there  would  be  no  object  of  expenditure  to  which 
the  appropriation  for  << compensation"  could  be  applied. 

Section  3682  of  the  Eevised  Statutes  provides  that: 

<^No  moneys  appropriated  for  contingent,  incidental,  or  miscellaneous 
purposes  shall  be  expended  or  paid  for  official  or  clerical  compensation." 

This  section  is  declaratory  of  the  law  as  it  generally  existed.  Ap- 
propriations can  only  be  used  for  the  purposes  therein  indicated.  The 
above  section,  however,  was  designed  to  prevent  the  use  of  contingent 
funds  *'for  official  or  clerical  compensation."  In  spirit  and  purpose 
it  substantially  prohibits  the^use  of  money  appropriated  for  miscel- 
laneous^  in  paying  for  personal  services. 

It  will  be  observed  that  the  vouchers^  one  of  which  is  a  pay-roll,  spec- 
ify the  purposes  of  the  several  items  of  expenditure,  and  thus  enable 
the  accounting  officers  to  ascertain,  whether  the  amount  appropriated 
for  any  specific  object  of  expenditure  has  been  exceeded.  The  usage 
has  been,  that  disbursing  officers  did  not  present  separate  abstracts  of 
expenditures  under  ea<)h  specific  head  of  appropriation,  but  embraced 
all  exx>enditures  under  one  general  head  of  appropriations.  This  prac- 
tice requires  of  the  accounting  officers  much  care  and  labor  in  separat- 
ing and  classifying  the  items  of  expenditure  so  as  to  ascertain  whether 
the  specific  heads  of  appropriation  have  been  exceeded.  And  it  is  now 
ascertained  that,  in  some  instances,  this  labor  has  not  been  performed,, 
and  that  accounts  have  been  finally  settled,  in  which  the  aggregate  dis- 
bursements did  not  exceed  the  aggregate  appropriations,  but  in  which 
the  disbursements  for  specific  objects  have,  in  some  cases,  exceeded^ 
and,  in  others,  been  less  .than,  the  appropriations  therefor.  In  this  way 
money  appropriated  foronespecific  object  has  been  disbursed  for  another, 
totally  different. 

The  account  now  under  consideration,  from  which  it  appears  that 
money  appropriated  for  ^<  miscellaneous  expenses,"  &c.,  has  been  used 
to  pay  for  << compensation"  of  laborers,  &c.,  is  an  example  of  this,  which 
is  prohibited  by  statute.  Section  3678  of  the  Bevised  Statutes  expressly 
provides,  that: 

<<  All  sums  appropriated  for  the  various  branches  of  expenditure  in 
the  public  service  shall  be  applied  solely  to  the  objects  for  which  they 
are  respectively  made,  and  for  no  others." 

This  section  makes  no  new  law — ^it  is  only  declaratory  of  what  the 
law  is  without  it.    The  Constitution  declares,  that: 

"No  Money  shall  be  drawn  from  the  Treasury,  but  in  Consequence  of 
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Appropriations  made  by  Law;  and  a  regular  Statement  and  Account 
of  the  Seceiptfi  and  Expenditures  of  all  public  Money  shall  be  published 
from  time  to  time."    (Art  I,  sec.  9,  par.  7.) 

Disbursing  officers  are  presumed  to  know,  and  are  charged  with  a 
knowledge  of  the  appropriation  acts;  and,  if  such  officers  make  dis- 
bursements in  excess  of  the  authorized  appropriations,  they  cannot  havo 
credit  for  vouchers  for  such  disbursements. 

The  appropriations  made  by  the  act  of  March  3, 1881  (21  Stat.,  452), 
were  not  a  gross  sum  of  $41,800  for  <<  support  of  Freedmen's  Hospital 
and  Asylum."  This  act  made  appropriations  under  seven  different  spe- 
cific heads,  of  a  specified  sum  for  each,  and  the  disbursements  for  each 
specific  class  of  service  cannot  lawfully  exceed  the  specific  sum  appro- 
priated therefor.  The  evident  object  of  specifying  the  classes  of  ex- 
penses, and  of  fixing  the  amount  appropriated  for  each  class,  was  to* 
thus  limit  the  payments  for  each.  There  could  be  no  other  object* 
Hereafter,  disbursing  officers,  clerks,  and  agents  will  be  required  to  re- 
turn with  their  respective  quarterly  accounts  separate  abstracts  accom- 
panied by  vouchers  for  each  specific  object  of  expenditure;  and  the 
vouchers  will  be  required  to  show  the  specific  head  of  appropriation  to 
which  they  are  to  be  charged.  These  officers,  clerks,  and  agents  will 
be  advised  accordingly.* 

This  is  necessary  to  enable  the  accounting  officers  to  settle  their  re- 
spective accounts  with  facility  and  accuracy. 

The  disbursements  made  by  the  disbursing  clerk  of  the  Interior  De- 
partment in  excess  of  the  specific  amounts  appropriated  for  specified 
objects,  as  above  shown,  cannot  be  allowed.  The  officers  and  others  in 
the  service*of  the  hospital,  who  received  the  last  payments  *'  for  salaries- 
and  compensation"  in  excess  of  the  appropriation  therefor,  may,  if  they 
will,  deposit  in  the  Treasury  to  the  credit  of  the  proper  appropriation,, 
and  to  the  credit  of  the  disbursing  clerk,  the  sums  so  illegally  paid  them. 

In  cases  of  this  sort,  as  a  general  rule,  no  future  payment  by  a  dis- 
bursing clerk  to  any  person,  who  has  received  compensation  in  excess 
of  such  appropriation,  will  be  allowed  in  the  settlement  of  the  accounts 
of  such  disbursing  clerk,  until  the  amount  illegally  paid  has  been  covered 
into  the  Treasury,  or  until  a  sufficient  sum  has  been  withheld  from  such 
X)er8ons  firom  future  appropriations  to  make  good  the  amount  so  paid 
them.    The  accounting  officers  may  properly  pursue  this  course  for  the 

*  In  the  *'  Digest  of  Appropriations  for  the  sapport  of  the  Goyemment  of  the  United 
States,  on  account  of  the  seryice  of  the  fiscal  year  ending  Jnne  30,  1882,  and  of  defi- 
ciencies for  previous  years/'  there  is  the  following  notice : 

''The  following  Digest  of  the  Appropriations  made  by  the  third  session  of  the  Forty- 
sixth  Congress,  for  the  seryice  of  the  fiscal  year  ending  Jane  30, 1882,  and  for  defi- 
ciencies for  previous  years,  is  printed  for  the  information  of  those  concerned.  In  aU 
estimates,  disborsements,  accounts,  vouchers,  settlements,  and  warrants,  affecting  or 
relating  to  any  appropriation  herein  authorized,  the  titles  as  printed  in  italics  ar& 
required  to  be  quoted  as  the  appropriation  out  of  which  payment  is  to  be  made. 

"WILLIAM  WINDOM,  Secretary." 

The  "  titles  as  printed  in  italice  "  are  the  general  titles,  e.  g,,  '*  Support  of  Freedmen*^ 
Hotfital  and  Asylum,  1882.^' 
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protection  of  the  disbursing  clerk  who  has  made  the  unauthorized  pay- 
ments, and  for  the  benefit  of  his  sureties.  But  no  law  requires  them  to 
do  so.  The  United  States  has  a  right  to  look  to  the  bond  of  the  dis- 
bursing clerk  and  to  obtain  indemnity  against  loss  by  action  thereon. 
But,  as  it  may  be  presumed  that  the  payments  in  this  case  were  made 
in  good  faith,  and  that  Congress  may  be  asked  to  grant  i*elief,  the  an- 
autborized  payments  will  be  suspended  until  such  time  as  will  give  an 
opportunity  to  ask  such  relief. 

It  appears  from  the  accounts  rendered  that  on  the  30th  day  of  Jane, 
1882— the  last  day  of  the  fiscal  year  1882— whisky  to  the  amount  of  $318, 
and  wine  to  the  amount  of  $217,  was  purchased  and  paid  for.*  These 
articles  could  not  have  been  for  the  service  of  the  fiscal  year  ended  on 
that  day,  and  therefore  the  purchase  was  unauthorized.  The  act  of 
March  3, 1881,  (21  Stat.,  435),  under  which  the  purchase  was  made  makes 
appropriations  only  <<  for  the  fiscal  year  ending  June  thirtieth,  eighteen 
hundred  and  eighty-two;"  and  clearly  no  purchase  could  be  made  for 
the  service  of  the  next  fiscal  year  trom  the  appropriation  under  this  act. 

Tbo  act  of  August  7,  1882  (22  Stat.,  302,  331),  appropriates  all  the 
money  which  Congress  intended  should  be  expended  for  these  purposes 
for  the  fiscal  year  ending  June  30, 1883. 

Congress  alone  can  give  validity  to  the  unauthorized  exx>enditares 
which  have  been  made.  The  vouchers  for  these  payments  will  be  sus- 
pended to  await  such  action  as  may  be  taken  thereon,  if  any,  by  Con- 
gress within  a  reasonable  time,  t 

Treasuby  Department, 

First  Comptroller's  Office^  May  6, 1883. 

• 

*  The  expendituroB  for  these  articles  daring  the  fiscal  year  1882,  were  as  follow : 

IHHl.  WHISKY, 

Julv  31,  3    gals.,    'S)!!  25 |3  75 

Aug.    '*    45^    "  125 56  88 

Oct.     '*   43      **  2 86  00 

Dec.    *'   44i    "  2       89  00 

1882. 

Feb.   28,45      "  2      90  00 

Apr.    30,42i    "  2      85  00 

'♦      **    2      "  2       4  00 

June  30,90      "  3      270  00 

"      "24      "  2      48  00 

1732  63 

1881.  WIXK. 

.Nov.  30,  4    gals.,    '©♦I       4  00 

Dec.    31,49      *•  1       49  00 

1882. 
Jan.    31,   1    qt.,  50 50 

"      "     1     "  50 50 

Feb.  28,   2     "  50 100 

"      *'     1    gal.,  2  00 2  00 

Mav   31,  2    gals.,         2  00 4  00 

June  30,18   bottles,      100 18  00 

"      *•  99igal8.,         2  00 199  00 

278  00 

$1,010  63 

May  13, 1883,  the  disbursing  clerk  of  the  Interior  Department  died  having  a  sum  of 

money  to  his  credit,  as  disbursing  clerk,  with  the  Treasurer  of  the  United  States. 
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The, practice,  by  which  this  money  is  to  be  carried  to  the  credit  of  the  appropriations 
to  which  it  belongs  so  that  it  may  be  subject  to  requisition  in  favor  of  the  successor 
in  office  of  said  disbursing  clerk,  is  as  follows : 

The  Secretary  of  the  Interior  will  address  a  letter  to  the  Secretary  of  the  Treasury 
requeating  him  to  direct  the  Treasurer  of  the  United  States  to  cover  back  into  the 
Treasury  to  the  credit  of  the  general  account  the  amount  standing  to  the  official 
credit  of  the  deceased  officer.  The  Treasurer  then  issues  duplicate  certificates  of  de- 
posit, as  follows : 

No. .]  Treasury  of  the  United  States, 

WashingUm,  JD.  C,  May  10,  1883. 
I  certify  that  Richard  Joseph,  dis.  clerk,  Int.  Dept.,  has  this  day  deposited*  to  the 
credit  of  the  United  States dollars,  on  account  of  repayment  of  disbursing 


funds,  for  which  I  have  signed  duplicate  receipts. 


E.  O.  GRAVES, 
Assistant  Treasurer  U,  8, 


(The  original,  in  all  cases,  to  be  transmitted  to  the  Secretary  of  the  Treasury  at 
Washington.) 

(Across  the  facd :)  Original. 

Of  these,  the  original  is  transmitted  to  the  Secretary  of  the  Treasury,  and  the  du- 
plicate is  retained  by  the  depositor.  On  receipt  of  the  original  certificate  in  the 
division  of  public  moneys.  Secretary's  office,  and  a  transcript  of  the  deposit  being  re- 
ceived from  the  Treasurer's  office,  a  list  is  made  out  and  transmitted  to  the  warrant 
division.  This  list  gives  the  the  name  of  the  depositor,  and  the  place  and  amount  of 
the  deposit,  and  designates  the  appropriation  to  which  the  amount  deposited  is  to  be 
covered  in.  After  verification  of  the  list  by  the  Treasurer,  a  repay  covering  warrant 
issues,  which  is  signed  by  the  Assistant  Secretary,  countersigned  by  the  First  Comp- 
troller, and  transmitted  to  the  Register  to  be  registered ;  on  which  the  depositor  will 
receive  the  proper  credits  on  the  books  of  the  Department.  The  list  and  repay  cov- 
ering warrant  are,  respectively,  as  follow: 

[Office  of  the  Seeretary  of  the  Treaenxy,  Division  of  Pablio  Moneyi.— Form  No.  11.] 
[Misc.  repay,  covering  warrant  No.  831,  2nd  qr.,  1883,  May  26,  1883.] 

lAst  of  deposits  made  with  ike  As9iBtant  Treasurer  of  the  JJ.  3,  at  Washington,  on  account  of 
repayments,  as  below,  for  the  month  ending  May  31,  1683. 


May  5) 

18  >  Richard  Joseph,  D.  C 

Improving  Capitol  Grounds 1883, 

Annual  repairs  of  Capitol '<  , 

Lighting  Capitol  Grounds "  , 

Fire  app.,  G.  P.  O.  and  Hosp.  for  Insane "  . 

Senate  stable  and  engine-house **  . 

Elevator  and  St.  Mach.,  U.  S.  Senate "  . 

Extension  Gov't  Printing  Office 

Salaries,  Office  Com'r  Indian  Affairs 1883. 

*<       temp,  clerks,  Com'r  Indian  Affairs 1882-1883. 

Conting.  exp.,  Office        "  "  *'     : 1883. 

Salaries,  Office  Sec'y  of  Interior "  . 

Conting.  exp..  Office  Sec'y  of  Interior "  . 

Salaries,  Office  Com'r  Education **  . 

Conting.  exp. ,  Office  Com'r  Education **  . 

Distributing  documents **  . 

Stationery,  Dep't  of  Interior **  . 

Snpt.  Freedmen's  Hosp.  and  Asylum **  . 

Repairs  of  building,  Dep't  Interior **  . 

10D83 


(12,329  55 

]    2,180 

^35,410  05 

1,430  58 

1,102  25 

2,775  93 

1, 191  71 

223  00 

161  19 

238  57 

364  53 

3  33 

476  61 

457  19 

1,068  59 

206  61 

1,720  86 

609  23 

1,539  83 

3,824  74 

209  77 

49,919  60 
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Rent  of  bnildiug,  Dep't  iDterior 1883..  2,050  00 

"     "add^bldga.,     "            "         618  34 

Oen.  exp.  Civil  Service  CommiHsion 1883..  814  57 

Imp'g  Hot  Springs  Ri^flei-vation,  Ark "  ..  1,316  63 

Expenses  Tenth  Cenaas,  printing  and  engraving   1882 . .  2, 530  83 

Furnituro  and  fixtures,  Nat'l  Museum 1883. .  2, 239  03 

•Conting.  exp.,  Office  Com'r  Pensions **  . .  1, 511  23 

Investigation,  pension  cases,  Off.  Com'r  Pen "  ..  3,369  19 

Reconstructing  Int.  Dep't  building 4, 527  08 

Trav.  expenses,  Office  Com'r  Railroads 1882 . .  660  18 

"              ^'               "        "                "      1883..  214  34 

Conting.    '*              *•        **                *•      *'  ..  256  17 

It         II              u        t<        Patents **  .  199  12 

Plates,  Patent  Office  Official  Gazette  . . .' ' . ! **  . .  423  60 

Photolithographing,  Office  Com'r  Patents. "  ..  6,218  98 

Scientific  library,         "        "            "        "  ..  965  43 

Salaries,                        "        "            '*        "  ..  603  08 

•Copies  of  drawings,     **        "           "        *'  ..  3,697  28 

49.919  60 

Personal  credit 

XOfflc«oftheSecroUryof  theXroas-  TREASURY  DKPARTMSNT. 

ury,  Division  of  wamnta,  Esti- 

Ko*™M.r*     ■^PP"P''*«°°»-    T0RICHAW>J08W.H,D.C., 

Interior  Department : 

MiscELLAKRoufl  p^y  ^  ^j^^  Treasurcr  of  the  United  States,  to  be 

[Cat.]  credited  to  the  appropriations  named  in  the  margin  of 

this  warrant,  forty-nine  thousand,  nine  hundred  and 

Rbpat  CovEHiHO  W/  iiRAKT.        nineteen  dollars  and  sixty  cents,  deposited  per  list 

^Q  g3i  No. herewith,  on  account  of  moneys  heretofore 

advanced  to  you,  and  with  which  you  are  now  to  be 
$49,010.60.  credited.     For  so  doing  this  shall  be  yonr  warrant. 

^,^^  Given  under  my  hand  and  the  seal  of  the  Treasury 

APUBOPRiATioKs.  Department  this  26th  day  of  May,  in  the  year  of  our 

AppropriatiouB  on  back  of  war-    Lord  one  thousand  eight  hundred  and  eighty-three^ 

rant:  and  of  Independence  the  one  hundred  and 

BepoftitA  bv  indiriduata  lor  aarvey-        (S*d)  JOHN  C.  NEW, 

inppubUcUnda,— -— .  A$8iatant  Secretary, 

SalArifMi  and  commissions  of  regis-        y^   y   ]U[qL 

tors  and  receivers, . 

Expenses  of  depositing  public  mon-       Countersigned :  29th. 

CoTi'ngent  Expenses  land  offices,        (Sd.)  WILLIAM  LAWRENCE. 

.  First  €k>mptrolter. 

Salaries,  office  of  surveyor  general        g.  "\V.  S. 

of . 

Contingeut  expenses,  office  of  snr-        Registered : 

vi'vor  gpnenu  of .  ywr    p    TTTPAHfll 

Stationers,  Department  of  Interior,  ^'  ^'      J^f^*-  ^ 

Deposited  with  the  Treasurer  U.    OFFICE  OF  THE  TREASURER  OF  THE  UNITED  STATES. 

8.,  Mav,  1883,  . 

Received ,  188 — . 

TreoBurer. 

The  following  papers  will  show  the  practice  in  another  casein  which  a  disbursing 
ot!icer  died : 

War  Department,  Quartermaster-General's  OFrics, 
Washington,  D.  C,y  Jan'y  30<A,  1883. 
To  the  Honorable  the  Secretary  of  War: 

SiH :  I  have  the  honor  to  submit  herewith  two  requests  for  f6d,987.26  in  favor  of 
Captain  A.  S.Kimball,  Asst.  Qr.  Mr.  U.S.  A.,  who,  it  appears,  has  been  assigned  to 
the  duties  performed  by  the  late  Major  £.  D.  Baker,  and  request  special  action  upon 
the  same  in  order  that  the  funds  may  be  placed  to  Captain  K.'s  credit  at  the  earliest 
moment  practicable. 
The  sum  named  includes  $52,260.46  and  .^16,726.80  reported  by  telegraph  as  stand- 
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ing  to  the  credit  of  Major  Baker  at  time  of  his  death,  on  the  books  of  the  Aasiet- 
ant  Treasurer,  U.  8..  San  Francisco,  and  of  the  First  National  Bank  of  Portland,  Ore- 
gon, respectively,  after  payment  of  oatstanding  checks,  and  it  is  respectfully  re- 
quested that  measures  be  taken  to  have  deposited  to  the  credit  of  the  Treasurer  of 
the  U.  S.  the  said  amounts. 

Very  respectfully,  your  ob't  servant, 

RUFUS  INGALLS, 
Quartermaster-Qeneral.  Bvt.  Major-GeneraL  U.  S.  A, 
763A.Q.M.G.O.,1883. 

[lat  endorsement.] 

War  Department,  February  1,  1883. 
Respectfully  forwarded  to  the  Hon.  Secretary  of  the  Treasury,  with  request  that 
the  funds  standing  to  the  credit  of  M%jor  Baker  at  the  time  of  his  death  may  be  de- 
posited to  the  credit  of  the  Treasurer  of  the  United  States  as  soon  as  practicable. 

ROBERT  T.  LINCOLN, 

Secretary  of  War, 
[2d  endonement.] 

Treasury  Department,  February  24,  1883. 
Respectfully  returned  to  the  Hon.  Secretary  of  War  for  reconsideration.  In  the 
list  of  balances  remaining  to  the  official  credit  of  U.  S.  disbursing  officers  rendered 
by  the  First  National  Bank  of  Portland,  O.,  for  the  period  ended  February  3,  1883, 
the  sum  of  |12,865.64  only,  is  reported  as  standing  to  the  credit  of  Maj.  Baker,  while 
it  is  stated  herein  that  the  amount  of  |16,726.80  remained  to  his  credit  at  the  date  of 
hit  d^ath,  after  payment  of  outstanding  checks. 

In  the  list  of  balances  rendered  by  the  U.  S.  Assistant  Treasurer,  San  Francisco, 
Cal.,  for  the  same  period,  the  sum  of  $52,707.79  is  reported  as  standing  to  the  credit 
of  Maj.  Baker  with  that  office,  after  deducting  the  amount  of  $5,200  transferred  by 
Lieut.  Col.  R.  Saxton  to  Maj.  Baker,  who  died  before  receipting  for  the  same,  and  a 
retransfer  of  which  was  recommended  by  the  Hon.  Secretary  of  War  in  his  endorse- 
ment of  the  19th  instant,  while  it  is  stated  herein  that  the  amount  of  $52,260.46  re- 
mained to  the  credit  of  Maj.  Baker,  with  the  Assistant  Treasurer,  at  the  date  of  his 
death,  after  payment  of  outstanding  checks. 

H.  F.  FRENCH, 

Acting  Secretary. 
[3d  endorsement.] 

War  Department,  February  27,  1883. 
Respectfully  returned  to  the  Quartermaster-General,  inviting  attention  to  the  pre- 
ceding endorsement. 
By  order  of  the  Secretary  of  War, 

SAML.  HODGKINS, 

Acting  Chief  Clerk. 
f4th  endonement.] 

Qr.  Mr.  Genl'8  Office,  March  lAth^  1883. 

Respectfully  returned  to  the  honorable  the  Secretary  of  War.  From  the  amount 
shown  by  second  endorsement  ($52,707.79)  to  be  on  deposit  with  the  Asst.  Treas.  U. 
S.,  San  Francisco,  to  the  credit  of  the  late  Migor  £.  D.  Baker,  should  bededuct-ed  the 
amount  of  two  outstauding  checks  ($447.33),  which  will  leave  the  amount  to  be  deposited 
to  credit  Treasurer  U.  S.  $52,260.46,  as  requested  within. 

The  amount  reported  in  same  endorsement  as  on  deposit  with  the  Fii'st  National 
Bank  of  Portland,  Oregon,  viz,  $12,865.64,  less  the  amount  of  two  (2)  outstanding 
checks  ($597.50),  leaves  $12,268.14  in  that  bank  to  be  deposited  to  the  credit  of  the 
TreaAorer  of  the  U.  S.  To  the  latter  amount  was  added  the  sum  of  $4,458.66,  draft 
for  which  on  the  1st  Nat.  Bank  of  Portland,  left  the  Treasury  on  the  22nd  of  January, 
and  which,  it  wsls  presumed,  would  be  placed  to  the  credit  of  Major  Baker,  thusmak- 
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ing  the  amount  $16,726.80,  as  per  within  letter.  But  information  has  just  been  inform- 
ally obtained  from  the  Treasury  that  the  said  draft  for  f4|45d.66  was  recalled  by  tele- 
graph and  the  funds  restored  to  the  appropriation. 

It  is  now  requested  that  the  above  amounts,  viz :  $52,260.46  and  |12,268.14,  on  deposit 
with  the  Asst.  Treas.  U.  S.,  San  Francisco,  and  First  National  Bank  of  Portland,  re- 
spectively, to  the  credit  of  Major  Baker,  be  deposited  to  the  credit  of  the  Treasurer 
of  the  U.  S.,  leaving  $447.33  and  $597.50,  respectively,  to  meet  theiour  (4)  outstanding 
checks,  a  full  description  of  which  has  been  called  for  by  this  office,  and  will  be  fur- 
nished as  soon  as  received. 

RUFUS  INGALL8, 
(iMrtermaBier-Omeraly  B*vt  Maj.  GmL 

[5th  endorsement.] 

Respectfully  returned  to  the  Hon.  Secretary  of  the  Treasury,  inviting  attention  to 
the  indorsement  of  the  Quartermaster-General  of  the  14th  instant,  whose  request  is 
approved. 

ROBERT  T.  LINCOLN, 

Secretary  of  War, 
War  Dbpt.,  Ifaro^  16, 1883. 

Trbasurt  Dbpartmsnt, 
Offick  of  the  Secrbtart, 
Waekington,  D.  C,  Mardi  20,  1883. 
U.  8.  Assistant  Treasurer, 

San  FrandaoOj  Cah: 
Sir:  Upon  receipt  of  this  letter  you  will  please  deposit  to  the  credit  of  the  Treas- 
urer of  the  United  States,  in  the  name  of  E.  D.  Baker,  mijor  and  quartermaster, 
U.  S.  Army,  and  on  account  of  '<  repayment  of  disbursing  funds,"  the  amount  of 
$52,260.46,  being  part  of  balance  remaining  to  his  official  credit  on  the  books  of  your 
office,  issuing  therefor  the  usual  certificate  of  deposit,  in  duplicate,  and  forward  the 
full  set  to  this  office. 

In  making  the  necessary  entries  in  your  accounts  you  will  refer,  by  date,  to  this 
letter  as  your  authority. 

This  action  is  taken  in  compliance  with  the  recommendation  of  the  Hon.  Secretary 
of  War  dsted  the  16th  instant. 
Very  respectfully, 

JNO.  C.  NEW, 

Aaeietant  Seoretatj, 

Treasury  Department, 
Office  of  the  Secretary, 
Waehingtony  D.  C,  Maroh  20, 1883. 
Cashier  First  National  Bank, 

Portland^  Oregon: 
Sir  :  Upon  receipt  of  this  letter  you  will  please  deposit  to  the  credit  of  the  Treas- 
urer of  the  United  States  in  the  name  of  £.  D.  Baker,  major  and  quartermaster,  U.  S. 
Army,  and  on  account  of  "repayment  of  disbursing  funds,"  the  amount  of  $12,268.14» 
being  part  of  balance  remaining  to  his  official  credit  on  the  books  of  your  bank,  issu- 
ing therefor  the  usual  certificate  of  deposit,  in  duplicate,  and  forward  the  full  set  to 
this  office. 

In  making  the  necessary  entries  in  your  accounts  you  will  refer,  by  date,  to  this 
letter  as  your  authority. 

This  action  is  taken  in  compliance  with  the  recommendation  of  the  Hon.  Secretary 
of  War,  dated  the  16th  instant. 
Very  respectfully, 

JNO.  C.  NKW, 
Assistant  Secretary. 
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No. 782.]  Office  of  Assistant  Treasurer  U.S., 

San  Francisco,  Cal.,  Mch,  28, 1883. 
I  certify  that  Maj.  E.  D.  Baker,  Qm.,  this  day  deposited  to  the  credit  of  the  Treas- 
urer of  the  United  States  fifty-two  thousand  two  hundred  and  sixty  -^  dollars  on  ac- 
count of  repayment  of  dishursiug  funds,  as  per  authority  of  Department  letter  dated 
Mch.  20,  '83,  for  which  I  have  signed  duplicate  receipts. 
$52,260.46. 

N.  W.  8PAULDING, 
Assistant  Treasurer  U,  S. 


(On  the  margin:)  Original. 
Treasury. 


To   he  sent  by  first  mail  to  the  Secretary  of  the 


No.  1207.] 


First  National  Bank  of  Portland, 

Portland,  Oregon,  3d  April,  1883. 


I  certify  that  Major  £.  D.  Baker,  Q'r  Mr.,  U.  S.  A.,  has  this  day  deposited  to  the 
credit  of  the  Treasurer  of  the  United  States  twelve  thousand  two  hundred  &  sixty- 
eight  -^(f  dollars,  on  account  of  <* repayment  of  disbursing  funds,"  as  per  letter  of 
authority  of  Jno.  C.  New,  Asst.  Secretary,  dated  March  20,  '83,  for  which  I  have 
signed  duplicate  receipts. 
$12,268AV. 

G.  E.  WITHINGTON, 

Cashier. 

(On  the  margin :)  Original.    The  depositor  will  forward  this,  by  the  first  mail,  to  the 
Secretary  of  the  Treasury. 

(Form  No.  7.) 
LIST  NO.  83,  1254.— U.  S.  TREASUEY.— COVERED  BY  REQUISITION  NO. . 

Deposits  to  the  credit  of  the  Treasurer  of  the  United  States  in  the  undernamed  depositories 
during  the  first  quarter  of  1883  on  account  of  appropriations  under  the  direction  of  the 
War  Department. 


Deposit. 


For  whoM  credit  i  Appropri»tioD. 


Date. 


Place. 


1883w     t 
JCarch  28    A.  Tr^  San  Francis- 
co, Cai. 


E. D.Baker,  Mi^. 


il 


IS- 


BeguUr  supplies,  1883 ,$27, 146  87 

Cav.  &  art  horses,  1888. . .  J  Ifi,  875  00 
Barracks  &  qnarters.  1883 . ;  7, 541  60 
Army  transportation,  1883 . '       007  00 


11 

P 


$52,200  46 


P. 

Apr.28,*83 


Correct. 

(Signed) 


W.  F.  MACLENNAN, 

Chf.  Warrant  Div. 


(Stamped:)  3rd  Auditor's  Office,  Bookkeeper's  Division,  April  26,  1883. 

War  Dkpartmrnt. 

No.  8504. 

To  the  Secretary  of  the  Treasury : 

Sir:  Please  issue  a  warrant  on  Maj.  E.  D.  Baker  in  favor  of  the  Treasurer  of  the 
United  States  for  fifty-two  thousand  two  hundred  and  sixty  dollars  and  forty-six 
cents,  being  amount  deposited  to  the  credit  of  the  Treasurer  of  the  United  States  as  per 
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list  of  deposits  No.  tIJt,  herewith,  to  go  to  the  credit  of  the  nndermentioned  appro- 
priations. 
Giyen  nnder  my  hand  this  Ist  day  of  May,  1883.  L.  W.  T. 

$52,260.46. 

(Signed)  ROBEET  T.  LINCOLN, 

SwreUary  of  War, 
8.  B.  P. 


Oountersigned  May  4,  1883. 
(Signed) 

M.  E.  S. 


JAS.  8.  DELANO, 

AeVg  Second  Comptroller. 


Registered  May  5,  1883. 
(Signed) 


E.  W.  KEIGHTLEY, 

Third  Auditor, 


APPROPRIATIONS. 

Regular  supplies,  1883 27,146  87 

Cavy.  &  arty,  horses,  188:^ 16,875  00 

Barracks  &  quarters,  1883 7,541  59 

Army  transportation,  188:{ 697  00 

$52,260  46 


Office  of  the  Secretarj*  of  the  TroM- 
nry,  DiviAion  of  WarrantD,  Eati- 
mate  A,  and  Appropriationa.— 
Form  61.1 

War. 

[Cat] 

KBPAT  COVKBIKO  WARRAIfT. 
No.  -. 
$62,260.46. 


APPROPBIATIOirS. 

Pay  and  traTeling  and  K^nei'al  ex- 
penses of  the  Army, . 

Pay  of  the  Army, . 

Mileage, 

Qenenl  expenses, . 

Ordnance,  ordnance  stores,  and  sup- 
plies.   . 

Ordnanc<«  serrice, . 

Repairs  of  arsenals, . 

Arming  and  equipping  the  militia, 

Bxpenses  of  recToiting, . 

Hedical  and  hospital  department, 

1883.  Kegolar   sappUes 

of  the  Quartermaster's 

denartment $27,146  87 

Inciaental  expenses  of 

the  Quartermaster's 

department, . 

Horses  for  eavalry  and 

artUlery 16,876  00 

Barracks  and  quarters.        7, 541  59 
Transportation  of    the 

Army  and  its  supplies  607  00 

Subsistence     of     the 

Army, . 

Clothing,  camp  and  gar- 
rison equipage, . 

52,260  46 


Trkasurt  Dbpartmbnt. 

ToMi^.  E.D.Baker: 

Pay  to  the  Treasurer  of  the  United  States,  to  be 
credit-ed  t-o  the  appropriations  named  in  the  marfi^in  of 
this  warrant,  fitty-two  thousand  two  hundred  and 
sixty  dollars  and  forty-six  cents,  amount  of  deposits 
to  cnsdit  of  the  Treasnrer,  as  per  List  No.  jHz  here- 
with, pursuant  to  a  requisition,  No.  8504,  of  the  Sec- 
retary of  War,  dated  May  1,  188:J,  countersigned  by 
the  Second  Comptroller  of  the  Treasury  and  re^^istered 
by  the  Third  Auditor;  And  for  so  doing  this  shall  be 
your  warrant. 

Given  under  my  hand  and  the  seal  of  the  Treasury 
Department  this  31st  day  of  May,  in  the  year  of  our 
Lord  one  thousand  eight  hundred  and  eighty-three, 
and  of  independence  the  hundred  and  seventh. 

(Signed)  JOHN  C.  NEW, 

Jsaistant  Secretary. 

W.  F.  McL. 


Countersigned  31st : 
(Signed) 

S.W.S. 

Registered : 
(Signed) 


WM.  LAWRENCE. 
Fir$t  Comptroller. 


W.P.TITCOMB, 

lA88f\Begi$ter. 


Office  of  the  Treahvrrr  of  the  United  States. 

Received  June,  1883. 

E.  0.  GRAVES, 
Aae't  Tretuurer, 
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(Form  No.  8.) 

LIST  NO.  83,  2002.— NATIONAL  BANKS.— COVERED  BY  REQUISITION  NO. . 

DewmU  to  the  credit  of  the  Treasurer  of  the  United  Statee  in  the  undernamed  depoeitoriee 
during  the  eeoond  quarter  of  1883,  on  account  of  ajppropriatione  under  the  direction  of  the 
War  Department. 


Deposit. 

For  whose  credit 

Amount  of  each 
appropriation.   < 

Date. 

Flaoe. 

P 

1883. 
April  26 

let  N.  B.,  Port- 
land, Oregon. 

B.  D.Baker.  H%}.. 

1 

Incidental  expenses,  1883  ....  1. 772  80 
Army  transportation,  1883..    5.445  84 

Clothing,  &o.,  1883 1        50  00 

Con.  &rep.  of  hospitals.  1883  I  6, 000  00 

12,268  14 

V.D. 
Apr.  27,  '88 

Correct. 

(Signed)  W.  F.  MACLENNAN, 

Chf.  Warrant  Div. 

(Stamped:)  Third  Auditor's  Office,  Bookkeeper's  Divi8%n,  April  26^  1883. 

War  Departmbnt. 

No.  8505. 
lb  the  Secretary  of  the  Treaeury  : 

Sir:  Please  issae  a  warrant  on  Maj.  E.  D.  Baker  in  favor  of  the  Treasurer  of  the 
United  States  for  twelve  thousand  two  hundred  and  sixty-ei(;ht  dollars  and  fourteen 
cents,  beins  amount  deposited  to  the  credit  of  the  Treasurer  of  the  United  States  as 
per  list  of  deposits  No.  83,  2002,  herewith,  to  go  to  the  credit  of  the  undermentioned 
appropriations. 
Given  under  my  hand  this  1st  day  of  May,  1883. 

(Signed)  ROBERT  T.  LINCOLN, 

Secretary  of  War. 
S.B.  P. 


Countersigned  May  4th,  1883. 
(Sg'd) 

M.  £.  S. 

Registered  May  5th,  1883. 
(Sg'd) 


JAS.  S.  DELANO, 

AcVg  Second  Comptroller. 


E.  W.  KEIGHTLEY, 

Third  Auditor. 


APPROPRIATIONS. 


Incidental  expenses,  1883 1,772  30 

Army  transportation,  1883 5,446  84 

Clothing,  &c.,  1883 50  00 

Con.  A.  rep's,  hospitals,  1883 5,000  00 

12,268  14 
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[Office  of  the  SeoreUry  of  the  TreM-  TRBABUKT  DXPABTMSNT. 

ury,  Divieion  of  Wamnte.  Seti- 

Fo^'eLr"*    ^W"P^*^*>»»-  To  Maj.  E.  D.  Baker: 

Pay  to  the  Treasnrer  of  the  Uuited  States,  to  be 
^^''  credited  to  the  appropriations  named  in  the  mnrj^n  of 

[Cut.]  thin  warrant,  twelve  thousand  two  handred  and  sixty- 

eight  dollars  and  fourteen  cents,  amount  of  deposits  to 
No.  — .  credit  of  the  Treasurer,  as  per  list  No.  tSJti  herewith, 

Kepat  Covihwg  Wakeaict.        PJ?™«*°*  ^  *  "^^^J^^'^iS?'  ^'^-  ?^^.'  ""^  ?^  Secretary  of 

War,  dated  May  1,  1883,  countersigned  by  the  Jsecond 

$12,268.14.  Comptroller  of  the  lYeasnry  and  registered  by  the 

Third  Auditor.    And  for  so  doing  this  shall  be  your 
APFBOPRiATioNs.  warrant, 

Pfty  and  traveling  and  general  ex-       Given  under  my  hand  and  the  seal  of  the  T^reasnry 

penfiesof  the  Army. .  Department  this  3l8t  day  of  May,  in  the  year  of  our 

Pay  of  the  Army. .  Lord  one  thousand  eight  hundred  and  eighty-three, 

GenwS'expense*, .  *°<^  ^^  Independence  the  one  hundred  and  seventh. 

Ordnance,  ordnance  stores,  and  enp-        Signed :  A  JOHK  C.  N£  W, 

plies, .  Jssittant  Secretary. 

^^Tor^^^;:^=i^         w.  f.  mcl. 

Arming  and  equipping  the  mlU-  Countersigned  3l8t:                WM.  LAWRENCE, 

BxpenHesofrecraiting. .  _   ^                                                First  Comptroller, 

Medical  and    hospiuQ    depart-  t$.  W.  S. 

ment,  -    ■     . 

Regular  suppliea  of  the  Quarter-  Registered: 

masters  Department. .  W.  P.  TITCOMB, 

1M3.  Incidental  ex.  Aaa't  Register. 

penses  of  the  Quarter-  ^ 

master's  Department ..  $1, 772  30  ^                              ^                                         ^,               « 

Horses   for   cavalrv  and             f  OffICB  OF  THE  TREASURER  OF  THE  UNITED  STATES. 

iu;?il!k7and  quarter-.:::;::::::     R«<^i^«d  June  lo,  i883. 

1888.    Transportation    of  E.  O.  GRAVES, 

the  Army  and  its  sup-  Aat^t  Treaeurer. 

plies  6,445  84 

Subsistence  of  the  Army 

1883.  Clothing,  oamp,  and  • 

'  inrrison  equipage 60  00 

1888.    Construction     and 
repair  hosp 6,  000  00 

12,268  14 


IN  THE  MATTER  OF  THE  PAYMENT  OF  THE  CONTRACT-PRICE  FOR  A 
SITE  PURCHASED  FOR  A  UNITED  STATES  COURT-HOUSE,  CUSTOM- 
HOUSE, AND  POST-OFFICE  AT  PENSACOLA,  FLORIDA.— SITE  CASE. 


1.  Under  the  act  of  June  10,   1882  (22  Stat.,  99),  the  contract-price  for  a  site  pur- 

chased for  a  United  States  court-house,  custom-house,  and  post-office  at  Pensa- 
cola,  Fla.,  may  be  paid,  before  ''the  consent  of  the  legislature  of  the  State''  of 
Florida,  ''to  such  purchase,  has  been  i^^ven." 

2.  The  proper  construction  of  section  355  of  the  Revised  Statutes  considered. 

3.  The  opinions  of  the  Attorneys-General  of  May  6,  1861  (10  Op.  Att-Gen.,  35),  and 

March  27,  1877  (15  Op.  Att.-Gen.,  212),  referred  to. 

4.  A  construction  of  a  statute  long  acquiesced  in  should  not,  as  a  general  rule,  be 

changed,  unless  manifestly  and  palpably  erroneous. 

The  act  of  June  10, 1882  (22  Stat.,  99),  provides: 

'^Tbat  the  Secretary  of  the  Treasury  be,  and  he  is  hereby,  authorized 
and  directed  to  purchase,  at  private  sale  or  by  condemnation,  in  pur- 
suance of  the  statute  of  the  State  of  Florida,  all  the  land  that  he  may 
deem  necessary  adjacent  to  the  site  lately  occupied  by  the  United 
States  custom-house,  post-office,  and  United  States  court-rooms  in  the 
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city  of  Pensacola,  Florida,  and  to  cause  to  be  erected  thereon  a  suit- 
able brick  or  atone  bnilding:,  with  a  fire-proof  vault  extending  to  each 
story,  for  the  use  aud  accommodation  of  the  United  States  district  and 
circuit  courts,  custom-house,  post-office,  and  other  Government  offices 
in  that  city,  at  a  cost  not  exceeding  two  hundred  thousand  dollars,  in- 
cluding the  purchase  of  land;  and  the  building  hereby  authorized  shall 
be  so  erected  as  to  afford  an  open  space  of  not  less  than  fifty  feet  be- 
tween it  and  any  other  building;  and  the  sum  of  t\yo  hundred  thousand 
dollars  is  hereby  appropriated,  out  of  any  moneys  in  the  Treasury  not 
otherwise  appropriated,  for  the  purpose  herein  mentioned.'' 

Section  355  of  the  Revised  Statutes  provides,  that: 

"S'o  public  money  shall  be  expended  upon  any  site  or  land  purchased 
by  the  United  States  for  the  purposes  of  erecting  thereon  any  armory, 
arsenal,  fort,  fortification,  navy-yard,  custom-house,  light-house,  or 
other  public  building,  of  any  kind  whj^tever,  until  the  written  opinion 
of  the  Attorney-General  shall  be  had  in  favor  of  the  validity  of  the 
title,  nor  until  the  consent  of  the  legislature  of  the  State  in  which  the 
land  or  site  may  be,  to  such  purchase,  has  been  given." 

The  acts  making  appropriations  for  the  purchase  of  sites,  and  for  the 
construction  of  public  buildings  thereon,  usually  provide,  that  no  money 
shall  be  expended  for  either  purpose,  until  jurisdiction  over  the  land  to 
be  purchased  has  been  ceded  by  the  proper  State  to  the  United  States. 
(Acts  of  May  25,  July  12  and  27;  and  August  3,  1882;  22  Stat.,  97, 
161,  177,  217). 

The  statutes  of  the  State  of  Florida  provide  as  follows : 

**Seo.  3.  The  United  States  are  hereby  authorized  and  empowered  to 
purchase,  acquire,  hold,  own,  occupy,  and  possess  such  land  or  lands 
within  the  limits  of  this  State  as  they  shall  adjudge  it  expedient,  and 
shall  seek  to  occupy  and  hold  as  sites  on  which  to  erect  and  maintain 
forts,  magazines,  arsenals,  dockyards,  and  other  needful  buildings,  or 
any  of  them,  as  contemplated  and  provided  in  the  Constitution  of  the 
United  States;  said  purchases  to  be  effected  either  by  contract  with 
the  owner  or  owners  of  said  land  or  lands,  or  in  the  manner  hereinafter 
provided." 

Section  4  provides  for  the  manner  of  condemning  the  land  by  the 
circuit  court,  and  paying  for  the  same,  when  the  agent  of  the  United 
States  and  the  owner  cannot  agree. 

"  Sec.  6.  Whenever  the  United  States  shall  contract  for,  purchase, 
or  acquire  any  land  or  lands  within  the  limits  of  this  State  for  the  pur- 
poses aforesaid,  in  either  of  the  modes  above  mentioned  and  provided, 
and  shall  desire  to  acquire  constitutional  jurisdiction  over  such  land  or 
lauds  for  said  purposes,  it  shall  and  may  be  lawful  for  the  governor  of 
this  State,  upon  application  made  to  him  in  writing  on  behalf  of  the 
United  States  for  that  purpose,  accompanied  by  the  proper  evidence  of 
said  purchase,  contract,  or  acquisition  of  rer^ord,  describing  the  land  or 
lands  sought  to  be  ceded  by  convenient  metes  and  bounds,  and  the  said 
governor  shall  be  and  he  is  hereby  authorized  and  empowered  there- 
upon, in  the  name  and  on  behalf  of  this  State,  to  cede  to  the  United 
States  exclusive  jurisdiction  over  the  land  or  lands  so  purchased  or  ac- 
quired and  sought  to  be  ceded ;  the  United  States  to  hold,  use,  occupy, 
own,  possess  and  exercise  said  jurisdiction  over  the  same  for  the  pur- 
poses aforesaid,  and  none  other  whatsoever,''  &c.  (McClellan's  Digest, 
Laws  of  Florida,  chap.  133,  pp.  686,  687,) 
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The  acooant  of  John  B.  Guttman  against  the  United  States  for 
$18,000  for  the  purchase  price  of  real  estate  poxchased  under  the  act 
of  June  10, 1882  (22  Stat.,  99),  is  presented  to  the  First  Comptroller  in 
its  regular  course  of  settlement,  to  decide  whether  it  may  be  allowed 
and  paid.  It  is  shown  that  the  title  to  the  real  estate  is  valid,  and  is 
approved  by  the  Attorney-Greneral,  as  required  by  section  355  of  the 
Bevised  Statutes. 

Decision  by  William  Lawrence,  First  Comptroller: 

The  sole  question  presented  for  decision  is,  whether  the  contract  price 
for  real  estate  purchased  for  the  United  States  under  the  act  of  Jane  10, 
1882  (22  Stat.,  99),  for  a  site  for  a  court-house,  custom-house,  and  post- 
office  at  Pensacola,  Fla.,  can  lawfully  be  paid,  ^' until  the  consent  of 
the  legislature  of  the  State "  of  Florida,  <'  to  such  purchase,  has  been 
given.''  The  act  of  June  10,  1882  (22  Stat,  99),  unlike  some  other  acts 
of  a  similar  nature,  does  not  require  any  such  consent  as  a  condition  pre- 
cedent to  the  purchase  and  payment  for  the  lands.  If  section  355  of 
the  Eevised  Statutes  is  to  be  construed  literally,  it  does  not  require  that 
^<  the  consent  of  the  legislature  of  the  State"  be  obtained  prior  to  the 
purchase  of  the  land,  but  only  prior  to  the  expenditure  of  any  money 
**  for  the  purposes  of  erecting  thereon  any  •  •  •  public  building." 
This  section,  however,  requires  as  precedent  to  something-— either  to  the 
purchase  of  the  real  estate,  or  to  the  expenditure  of  money  for  the  pur- 
pose of  erecting  public  buildings  thereon-i-two  conditions,  to- wit :  (1) 
that  "  the  written  opinion  of  the  Attorney  General  shall  be  had  in 
favor  of  the  validity  of  the  title,''  and  (2)  that  *'  the  consent  of  the  legis- 
lature of  the  Stale  •  •  •,  to  such  purchase,  has  been  given."  These 
two  conditions  seem  inseparable,  and,  on  the  language  of  the  statute, 
cannot  be  made  conditions  precedent  to  different  purposes. 

The  apparent  intention  of  Congress  was  to  secure  a  valid  title  to  the 
real  estate  before  paying  for  it.  The  intention  is  equally  apparent  to 
require  the  consent  of  the  legislature  of  the  State  to  the  purchase, 
which,  in  practice,  means  the  grant  to  the  United  States  of  a  right  of 
jurisdiction  over  the  land  so  purchased.  There  is  the  same  necessity 
for  procuring  this  prior  to  the  completion  of  the  purchase  of  the  land  as 
for  ascertaining  the  validity  of  the  title.  It  is  not  to  be  supposed  that 
Congress  intended  to  authorize  a  purchase  of  real  estate  without  a  cer- 
tainty that  the  consent  of  the  State  to  such  purchase  would  be  given 
with  a  cession  of  jurisdiction,  for  without  these  the  object  of  the  par- 
chase  would  totally  fail,  and  a  statute  should  be  construed  not  ouly 
ut  res  magis  valeat  quampereatj  but  so  that  its  objects  may  be  effected, 
and  not  so  that  they  may  fail.  A  somewhat  different  construction  has 
been  given  to  the  statute,  in  view,  doubtless,  of  opinions  previously 
given,  and  of  usages  thereunder  of  long  standing. 
Thus,  the  Attorney-General,  in  a  cx)mmunication  of  January  20, 1SS3, 
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to  the  Secretary  of  the  Treasury  relative  to  a  site  for  a  marine  hospital 
at  New  Orleans,  La.,  says: 

"Becnrring  again  to  section  355,  Revised  Statutes,  the  thing  there 
prohibited,  it  would  seem,  is  not  the  payment  of  the  purchase  money 
for  the  land,  but  the  expenditure  of  public  money  thereon  in  erecting 
any  structure  or  building  for  whose  site  it  was  purchased  (10  Op.,  39). 
The  language  of  the  statute  is  that  'no  public  money  shall  be  expended 
upon  any  site  or  land  purchased  by  the  United  States,  &c.,  until  the 
written  opinion  of  the  Attorney-General  shall  be  had  in  favor  of  the 
validity  of  the  title,  nor  until  the  consent  of  the  legislature  of  the  State 
in  which  the  land  or  site  may  be,  to  such  purchase,  has  been  given.' 
This  provision  has  been  construed  by  this  Department  as  not  forbidding 
payment  of  the  purchase  money  for  the  land  before  the  consent  of  the 
State  to  the  purchase  has  been  given,  but  as  prohibiting  the  expendi- 
ture of  public  money  for  structures  or  improvements  upon  the  land  un- 
til such  consent  is  given.''  (MS.  opinion  of  Attorney-General,  March  8, 
1880.    See  also  15  Op.  Att.-Gen.,  212,  and  10  Id.y  35.) 

The  construction  of  a  statute  long  acquiesced  in  should  not,  as  a 
general  rule,  be  changed,  unless  it  is  manifestly  and  palpably  errone- 
ous. 

In  this  case,  the  act  of  June  10, 1882  (22  Stat.,  99),  may  be  construed 
with  reference  to  the  acts  of  May  25,  July  12  and  27,  and  August  3, 
1882  (22  Stat.,  97,  161, 177,  217),  all  passed  at  the  same  session  of  Con- 
gress. In  the  first-named  act  of  June  10  1882,  no  provision  is  made  as 
to  the  cession  of  jurisdiction  by  the  State  of  Florida;  in  all  the  other 
acts  provision  is  made  requiring  a  cession  of  jurisdiction  by  the  States 
in  which  lands  were  thereby  authorized  to  be  purchased  for  public 
buildings.  In  this  case  there  was  a  necessity  for  immediate  action,  as 
may  be  seen  from  the  preamble  to  the  act  of  June  10, 1882  (22  Stat.,  99), 
as  follows : 

^^  Whereas  all  the  public  buildings  of  the  United  States  at  Pensacola, 
Florida,  were  recently  destroyed  by  fire,  and  there  exists  no  suitable 
building  in  said  city  in  which  the  business  of  the  Government  of  the 
United  States  can  be  transacted  or  its  courts  held :  Therefore,  Be  it  en- 
acted by  the  Senate  and  House  of  Representatives  of  the  United  States  of 
America  in  Congress  assembled.^ 

The  statute  of  Florida  makes  a  provision  for  the  cession  of  jurisdic- 
tion. 

In  view  of  all  the  circumstances,  the  account  of  the  claimant  may  be 
allowed  and  paid. 

Treasuby  Depabtment, 

First  Comptroller's  Office^  Ma/y  8, 1883. 
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IN  THE  MATTER  OF  THE  RIGHT  OF  THE  UNITED  STATES,  AFTER  PAY- 
MENT HAS  BEEN  MADE  TO  A  CONTRACTOR  FOR  A  QUARTER'S  SERVICE 
IN  CARRYING  MAILS,  TO  DEDUCT  FROM  COMPENSATION  DUE  HIM  FOR 
SERVICES  THEREAFTER  PERFORMED  [1]  THE  PRICE  OF  TRIPS  SO 
PAID  FOR  AS  PERFORMED  WHEN  IN  FACT  "NOT  PERFORMED;  [2]  NOT 
EXCEEDING  THREE  TIMES  THE  PRICE  IF  THE  FAILURE  "  TO  PERFORM 
SAID  TRIPS  "  BE  OCCASIONED  BY  THE  FAULT  OF  THE  CONTRACTOR 
OR  CARRIER. "—REESIDE'S  APPEAL. 


1.  When  a  contractor  for  carrying  the  mails  fails  to  perform  a  trip,  in  whole  or  in 

part,  in  any  quarter,  or  renders  inferior  service,  the  whole  price  of  snch  trip  may 
be  deducted  from  his  compensation  for  such  quarter,  unless  the  contract  for  ser- 
yice  requires  partial  payment  for  so  much  of  the  trip  as  has  been  performed. 

2.  It  is  a  principle  of  law  applicable  generally  to  Comptrollers  in  the  Treasury  De- 

partment, including  the  Auditor  of  the  Treasury  for  the  Post-Office  Department, 
that  when  a  special  tribunal  is  created  with  limited  power  and  a  particular 
jurisdiction,  and  the  power  is  once  finally  executed,  the  jurisdiction  is  exhausted, 
and  the  tribunal  is  as  to  such  &ct  fuTictus  officio.  This  is  the  legal  principle  on 
which  a  final  settlement  operates  as  a  rea  adjudicata. 

3.  A  Comptroller  may,  at  any  time  before  payment,  recall  and  revise  a  settlement  made 

by  him. 

4.  The  legal  principle,  on  which  a  final  judgment  of  a  judicial  court  operates  as  a  r«« 

adjudioat4if  is  interedt  reipubliocB  ut  sitflnie  litium. 

5.  The  finality  of  the  judgment  of  a  judicial  court  thus  rests  on  a  different  legal  prin- 

ciple from  that  on  which  the  finality  of  the  judgment  of  a  Comptroller  is  based. 

6.  When  the  United  States  acting  by  its  authorized  officers  has  made  a  voluntary 

payment  of  a  balance  finally  certified  by  a  Comptroller,  and  it  subsequently  ap- 
pears that  a  greater  sum  was  certified  and  paid  thau  was  legally  due,  the  only 
remedy  is  by  a  resort  to  the  judicial  courts. 

7.  When  an  account  for  the  services  of  a  contractor  for  carrying  mails  haa  been 

finally  settled  for  a  quarter,  and  payment  has  been  hiade  to  him  of  the  amount 
found  due  by  the  tettlement  without  fraud  on  his  part,  and  it  is  subsequently 
ascei-tained  that  he  failed  to  perform  trips  during  such  quarter,  for  which  do  de- 
duction was  made,  a  deduction  cannot  be  made  in  the  settlement  of  the  account 
for  service  of  a  subsequent  quarter  of  the  price  of  such  trips  not  performed. 

S.  But,  in  the  settlement  of  such  subsequent  account,  deductions  may  be  made  for 
failures  to  perform  trips  during  a  previous  quarter,  when  suck  failures  were  '^ooca- 
siofied  hy  the  fault  of  the  contractor  or  carrier  j"  and  when  the  subject  of  such  deduc- 
tions was  not  previously  considered  and  decided. 

9.  The  opinion  of  the  Attorney-General  of  June  4,  1857  (9  Op.  Att.-Gen.,  33),  is  not 
on  some  points  now  applicable  to  the  settlement  of  accounts. 

July  27,  1880,  J.  B.  Reeside,  with  sureties,  made  a  contract  in  the 
usual  form  with  the  United  States  for  transporting  the  mail  on  route 
Ko.  13095,  from  Elizabeth  City,  N^orth  Carolina,  by  Shiloh,  Edentoa^ 
Avoca,  Plymouth,  and  Janesville,  to  Williamston  and  back  six  times  & 
week,  in  steamboats,  at  $9,750  per  year  for  and  during  the  term  com- 
mencing August  1,  1880,  and  ending  July  31,  1881,  said  contract  price 
to  be  paid  "quarterly  in  the  months  of  May,  August,  November,  and 
February."    Reeside  let  portions  of  the  service  to  a  subcontractor. 
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The  [Sixth]  Auditor  of  the  Treasury  for  the  Post-Office  Department 
made  statements  of  account  and  certitied  balances  due  tlie  contractor 
and  subcontiactor  for  services  for  quarters  as  follow: 
For  fractional  quarter  ended  September  30,  1880;  contract 

price  of  service $1, 616  IT 

October  14, 1880,  balance  certified  as  due  assignee 

of  contractor $1, 412  37 

Due  subcontractor 17  08 

Deduct  [for  failure  to  arrive  and  depart  at  Eliza- 
beth City,  August  2  and  3,  and  for  similar  fail- 
ures, Williamston,  August  3, 4, 6, 6,  7, 9,  10, 11, 
12,  and  13] 186  72 

1,616  17 

For  quarter  ended  December  31, 1880 :  contract  price  of  serv- 
ice      2,437  5a 

January  13, 1881,  balance  certified  due  assignees 

of  contractor 1, 664  16 

Balance  due  subcontractor 734  44 

Deduct  from  contractor  [for  failure  to  arrive  and 

depart  at  Elizabeth  City,  November  22  and  26] . .  23  34 

Deduct  from  subcontractor  [for  similar  failure  at 

Williamston,  November  10] 15  66 

2,437  50 

For  qu»ter  ended  March  31, 1881  v  contract  price 2, 437  50* 

April  15, 1881,  balance  certified  due  assignee  of 

contractor 2,219  66 

Deductions  [for  failure  to  arrive  at  Elizabeth  City 

December  10,  15, 18,  20,  21,  22,  23,  27,  and  30, 

and  January  1,  2,  4,  6,  7,  February  10  and  11; 

foilnre  to  depart  December  9, 19,  20,  21,  22,  24, 

26,  27,  31,  January  24,  26,  27,  February  9  and 

10] 217  84 

2, 437  50 
The  Auditor's  statements  simply  show  the  gross  amounts  of  "deduc- 
tions," or  of  "fines  and  deductions,"  without  specifying  either  the  dates 
or  amounts  in  detail.  The  details  of  failures  (as  inclosed  in  brackets 
above),  for  which  deductions  were  made,  are  taken  from  the  judgments 
of  Thomas  J.  Brady,  Second  Assistant  Postmaster-General,  ordering 
deductions  as  found  on  the  several  "jackets"  inclosing  the  register  of 
arrivals  and  departure's  of  mails  as  reported  by^ocal  postmasters  to  the 
inspection  division  of  the  Post-Office  Department. 

On  the  several  balances  certified,  warrants  of  ^he  same  date  of  cer- 
tificates were  issued,  and  payments  were  made  to  subcontractor  and 
assignees  of  contractor.  June  2,  1881,  the  Auditor,  who  had  cer- 
tified these  balances  and  countersigned  the  warrants  for  payment,  re- 
signed, and  Hon.  J.  H.  Ela  succeeded  him  as  Auditor.  After  these 
payments  were  made,  and  after  Thomas  J.  Brady  ceased  to  be  Second 
Assistant  Postmaster-General,  his  successor  made  an  order  April  30,. 
1881,  charging  additional  deductions  against  the  contractor  to  the 
amount  of  (2,137.96.    This  order  says:  ^  , 
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"There  were  three  trips  missed  each  week  August  1  to  September 
30  (25  in  all),  ou  83  miles,  estimated,  between  Elizabeth  City  aod  Eden- 
ton,  partly  performed  on  route  13154,  $538. 

"There  were  83  trips— August  1, 1880,  to  March  31, 1881— not  per- 
formed by  steamboat  between  Elizabeth  City  and  Edenton,  but  by  land, 
$675.62. 

"  There  was  no  steamboat  service  by  contractor  between  Edenton 
and  Plymouth  (estimated  distance  15  miles)  August  1,  1880,  to  March 
31, 1881,  but  probably  on  route  13097  ($811.37). 

"  There  was  no  steamboat  service  between  Plymouth  and  Williams- 
ton,  22  miles,  January  4  to  March  31, 1881  (87  days),  but  by  land($112.97) 
deduct  $2,137.  96." 

August  6, 1881,  this  order  was  modified  as  follows : 

"  It  having  been  shown  by  the  following  evidence,  to  wit :  official 
report  of  T.  B.  Long,  Post-Office  inspector,  June  24,  1881,  and  upon 
a  re-examination  of  monthly  records  of  arrivals  and  departures^  tjhat  the 
deductions  for  the  third  and  fourth  quarters  of  1880  and  first  quarter  of 
1881,  should  have  been  as  follows : 

Third  quarter,  1880. $815  42  instead  of  $1, 105  35 

Fourth  quarter,  1880 210  52  instead  of        695  74 

First  quarter,  1881 773  93  instead  of        880  33 

Making  in  all $1,  799  87  instead  of  $2, 581  42 

"  But  inasmuch  as  it  clearly  appears  in  evidence  that  the  failure  of 
contractor  to  perform  steamboat  service  was  willful,  it  is  considered 
that  a  line  of  $500  should  now  be  imposed :  Therefore  remit  $281.55  of 
the  deduction  noted  in  report  for  week  ended  May  7, 1881.'' 

December,  14, 1881,  the  following  order  was  made : 

"It  having  been  shown  by  the  following:  The  Assistant  Attorney- 
General  for  the  Post-Office  Department  under  date  of  November  1, 1881, 
gave  an  opinion  that  it  was  not  competent  for  the  Postmaster- General 
to  make  a,  fine,  in  addition  to  a  deduction  for  failures  to  x>erform  trips, 
but  that  the  amount  of  the  deduction  may  now  be  increased  to  two  or 
three  times  the  pay  of  each  trip  because  of  willful  failures — Therefore 
remit  $500,  the  fine  reported  August  6,  1881,  and  increase  the  amount 
of  the  deduction  5-18  pro  rata,  making  the  total  deduction  $2, 299.83.S 

On  the  9th  of  August,  1881,  the  Second  Assistant  Postmaster- Gen- 
eral made  the  following  order : 

"  Service  ordered  to  be  discontinued.  May  30,  1881,  distance  from 
Elizabeth  City  to  Edenton,  60  miles.  There  was  no  steamboat  service 
performed  between  Elizabeth  City  and  Edenton  from  April  1  to  May  30, 
1881  {three  trips  a  week  service  by  land  is  allowed  for  from  Elizabeth  City 
to  Edenton  30  miles,  at  the  rate  oft^GOper  annu7n). 

Deduct r $795  22 

Fine  for  willful  neglect  to  perform  steamboat  service 125  00 

December  14,  1881,  ^his  order  was  modified  as  follows : 

*'  It  having  been  shown  by  the  following  evidence,  to  wit:  The  Assist- 
ant Attoniey-Geueral  for  the  Post-Office  Department  under  date  of 
Kovembor  1,  1881,  gave  an  opinion  that  it  was  not  competent  for  the 
Postmaster-Geueral  to  make  a  ^^^  in  addition  to  a  deduction  for  failures 
to  perform  trips,  t>ut  that  the  amount  of  the  deduction  may  now  be  in- 
creased to  two  or  three  times  the  pay  of  each  trip  because  of  the  willful 
failure:  Therefore  remit  $125  the  tine  noted  in  report  for  week  ended 
August  13,  1881,  and  increase  the  amount  of  the  deduction  reported  the 
same  date  5-32  pro  rata,  making  the  total  deduction  $919.47." 

uigiiizea  oy  ^k^ik-/k^^l\^ 
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The  orders  of  December  14, 1881,  remitting  flues  and  increasing  the 
amoant  of  deductions  were  reported  to  the  Auditor  March  31, 1882. 
October  4, 1881,  the  Auditor  certified  the  sum  of  (494.51  due  subcon- 
tractor  for  service  from  April  to  May  30,  1881,  and  this  sum  was  paid 
him.  April  12, 1872,  the  Auditor  stated  an  account  for  final  settlement 
with  Reeside,  as  follows : 


Dr. 


STATEMENT  OF  ACCOUNT. 
J.  E.Reeside,  contraetoTt  in  acoouni  with  the  United  States. 


Cr. 


KoQteSOBS.  To  suboontractor's  pay 
AprU  1,  to  M»v  80,  1^1. 

To  »inoaiit  of  dednction  or- 
derad  April  30,  1881,  m 
modified  by  orders  of 
Augnst  12,  1881,  and 
Karohdl,  1882 

To  amoimt  of  fines  and  de- 
dnotions  ordered  Angnst 
13,  1881.  as  modified  by 
order  of  March  31,  1882.. 


To    balance    due    United 


$494  51 


1^856  87 


019  47 
8, 210  35 
1, 668  21 


Sonte  18095.  By  transportation  at 
$22,437.50  per  quarter 
from  April  1,  to  Hay  30, 
1881 


By 


balance 
States... 


United 


Aran.  12,  1882. 


$1,607  14 


1,668  21 
3, 270  35 


Mr.  Beeside  ap]>ealed  from  the  action  of  the  Auditor,  the  appeal  was 
sustained  by  the  Acting  First  Comptroller  September  4,  1882,  and  the 
papers  were  returned  to  the  Auditor  for  his  investigation  and  settle- 
memtdenovo. 

The  Auditor  reopened  and  made  a  new  statement  of  the  account,  which 
be  returned  to  the  Comptroller  for  his  action. 

The  statement  submitted  by  the  Auditor  is  as  follows : 


To  amount  paid  subcontractor,  third 
qoart«rl880  

To  warrant.  L.  Johnson  St  Co.,  asslg- 
Dcea  

To  pay  of  subcontractor,  fourth  quar- 
terl880 

To  warrant,  L.  Johnson  &  Co.,  assig- 
nee*  

To  warrant  J.  Locky,  assisnee 

To  Mj  saboontractor,  April  and  May, 

To  value  of  trips  not  run  by  steamboat 
between  Elizabeth  City  and  Edenton 
( from  p.  8) 

To  valoe  of  tripe  not  ran  by  steamboat 
Iwtween  Edenton  and  Plymouth 
(fromp.  0)    

To  value  of  trips  not  run  by  steamboat 
between  Plymouth  and  williamston 
(from  p.  9) 

'Ai  increase  of  deductions  by  5-18, 
M  shown  on  page  8 $50112 

To  increaaeof  deductions  by  6-18, 
aa  shown  on  paffeO 47  60 

To  iocFBase  of  dednctioDS  by  5- 18. 
as  ahown  on  page  9 212  16 

To  value  of  trips  not  run  by  steamboat 
between  £lizab<*th  City  and  Kdentoti 
IS  April  and  May,  1881,  as  shown  on 
P«?«'U 

Add  X3Z  pro  rata  inorease,  page  11 


$203 

1,412 

750 

1.664 
2,219 


1,804 
171 
763 


00 


05 


00 


79 


By  259  steamboat  trips  at  $31.15  each, 
contracted  for  98,067  85 

By  inferior  service  between  Elisabeth 
City  and  Edenton,  from  pagvs  10  and 
11 380  62 

By  inferior  service  between  Williams- 
ton  and  Plymouth,  as  shown  on  page 
10 816  50 

By  remission  ordered  August  12, 1881 .  281  55 

By  deductions  charged  to  subcontrac- 
tor   202  28 

By  deductions  made  upon  the  basis  of 
the  order  for  inorMisiiig  by  5-18  the 
amount  of  the  trips  not  run  previous 
to  March  31,  1881.  and  of  6-32  for  the 
months  of  April  and  May,  1881,  in 
excess  of  the  amount  of  thosc^  deduc- 
tions as  stilted  in  the  order  of  March 
31,  1882....' 272  82 

Balance 1,730  85 


760  78 


Tobslanoe. 


872  10  ! 
136  25 

11, 252  47  j 
1,730  85  i 


11,252  47 
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At  the  time  the  balances  were  certified  for  payment  for  each  of  the 
quarters  ended  September  30,  and  December  31, 1880,  and  March  31, 1881, 
the  "  registers"  of  "  arrivals  and  departures  "  of  mails,  returned  by  local 
postmasters  (Rev.  Stat.,  3841),  and  on  file  in  the  office  of  the  Second 
Assistant  Postmaster  General,  showed  all  the  failures  to  arrive  and 
depart,  and  the  character  of  the  service  rendered — as  land  service  in- 
stead of  steamboat  service — hence,  the  order  of  August  6, 1881,  is  based, 
as  it  says,  "  upon  a  re-examination  of  monthly  records  of  arrivals  and 
departures." 

John  J.  Weed,  in  behalf  of  the  appellant,  made  an  able  oral  argument 
and  submitted  an  elaborate  brief,  making  points  and  citing  authorities 
as  follow : 

1.  After  the  completion  of  the  service,  the  amount  found  to  be  due 
the  contractor  cannot  be  paid  nor  the  indebtedness  satisfied  by  reopen- 
ing the  accounts  which  had  been  settled  and  closed  at  the  end  of  each 
quarter,  thus  by  a  readjustment  of  said  accounts  charging  against  the 
contractor  a  sum  sufficient  to  balance  the  unsettled  account,  unless  it 
appears  by  sufficient  evidence,  that  the  reopening  and  readjustment  of 
the  settled  accounts  is  justified  by  erroneous  computations  made  upon 
facts  which  were  admitted  and  formed  a  basis  of  the  preceding  settle- 
ments. This  proposition  is  based  upon  the  principle,  that  a  mail  con- 
tractor is  not  under  the  jurisdiction  either  of  the  officers  of  the  Post- 
Offlce  Department,  or  of  the  accounting  officers  of  the  Treasury  Depart- 
ment subsequent  to  the  time  when  the  contract  is  performed  or  termi- 
nated by  the  orders  of  the  Post-Office  Department,  and  the  accounts 
relating  to  said  contract  are  adjusted  and  closed. 

2.  When  the  accounts  of  the  contractor  have  been  settled  and  closed 
by  an  Executive  Department,  there  is  no  officer  of  an  Executive  Depart- 
ment who  has  the  authority  to  reopen  said  accounts  so  settled  and  closed, 
unless  it  appears  that  there  have  been  mistakes  in  matters  of  fact  aris- 
ing from  errors  in  calculation,  or  unless  new  and  material  testimony 
has  been  discovered  and  produced  which  would  change  the  result  in 
reference  to  a  rejected  item  of  a  claim  or  account.  (United  States  f. 
Bank  of  the  Metropolis,  15  Pet.,  377,  400,  401 ;  Ex  parte  Randolph,  2 
Brock.,  448j  1  Op.  Att.-Gen.,  621). 

3.  The  Second  Assistant  Postmaster-Oeneral  had  no  lawful  authority 
to  make  the  deductions  from  the  contractor's  pay,  ordered  April  30, 
and  August  12,  1881,  and  March  31, 1882,  because  they  are  in  the  nature 
of  fines  imposed  "for  alleged  willful  failures  to  perform  service."  It 
was  sissumed  that  the  last  deduction  ordered  March  31, 1882,  was  justi- 
fied by  the  following  stipulation  in  the  contract: 

"  It  is  hereby  also  stipulated  and  agreed  by  the  said  contractor  and 
his  sureties,  that  in  all  cases  there  is  to  be  q,  forfeiture  of  the  pay  of  a  trip 
when  the  trip  is  not  run,  and  of  not  more  than  three  times  the  pay  of  a  trip^ 
tchen  the  trip  is  not  run  and  no  sufficient  excuse  for  the  failure  is  furnished; 
a  forfeiture  of  at  least  one-fourth  part  of  it  when  the  running  is  so  far 
behind  time  as  to  lose  connection  with  a  depending  mail,  unless  it  is 
shown  that  the  same  was  not  caused  by  neglect  or  want  of  proper  skill 
or  misconduct;  and  a  forfeiture  of  a  due  proportion  of  it  tchen  a  grade  of 
service  w  rendered  inferior  to  the  mode  of  conveyance  above  stipulated  ;  au& 
that  these  forfeitures  may  be  increased  into  penalties  of  a  higher  amount 
according  to  the  nature  or  frequency  of  the /ai/wrc  and  the  importance 
of  the  mail." 
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The  rea^jnstment  of  March  31, 1882,  was  made  by  the  advice  of  the 
Assistant  AttorDcy-GeDeral  for  the  Post-Office  Department,  and  seems 
to  have  been  based  upon  the  above  provision  of  the  contract  as  well  as 
upon  section  3962  of  the  Revised  Statates.  lieferring  to  the  above 
provision  of  the  contract,  the  Assistant  Attorney-General  said : 

"  It  will  be  observed  that  the  delinquencies  for  which  fines  may  be  im- 
posed are  other  delinqnencies,  i.  «.,  other  than  failures  to  perform  trips, 
A  forfeiture,  therefore, /or  a  failure  to  perform  a  trip  exhausts  the  power 
of  the  Postmaster- General  over  that  particular  delinquency.  If  it  should 
appear^  that  these  delinquencies  were  willful,  it  is  competent  for  the  Post- 
master-General, under  both  the  law  and  the  contract,  to  impose  a  for- 
feiture of  not  more  than  three  times  the  price  of  the  trips  that  were  not  run.^ 

The  contention  of  the  contractor  is,  that  the  Postmaster-General, 
having  exercised  the  power  to  deduct  the  prices  of  the  trips  that  were 
not  run,  and  having  made  the  deductions  upon  that  basis,  and  closed 
the  accounts  of  the  contractor  for  the  third  and  fourth  quart'Crs  of  1880 
and  the  first  quarter  of  1881,  has  no  power  to  reopen  the  account  thus 
settled  for  the  purpose  of  increasing  the  forfeitures  to  three  times  the 
price  of  the  trips  that  were  not  run.  If  he  had  such  power,  the  amount 
of  the  deductions  for  these  quarters  was  hu'gely  in  excess  of  what 
the  record  would*  justify.  The  amount  authorized  to  be  deducted  on 
the  readjustment  was  (2,299.83,  while  the  amount  of  the  deductions 
made  by  the  Postmaster-General  for  those  quarters  was  (443.46,  and 
three  times  that  amount  would  be  only  (1,330.38,  or  an  excess  of  de- 
duction, as  shown  by  the  record,  of  (969.45.  But  the  amount  of  the 
fbrfeiture  cannot  in  the  first  instance  be  increased  to  three  times  the 
price  of  a  trip,  unless  the  failure  to  perform  the  service  was  willful  and 
not  satisfactorily  excused.  There  is  no  evidence  anywhere  that  these 
failures  were  willful,  but,  ou  the  contrary,  the  records  of  arrivals  and 
departures  show  reasonable  and  satisfactory  excuses  for  each  of  the 
failures.  The  subcontractors  have  been  paid  in  full,  and  this  is  a  waiver 
by  the  Post-Office  Department  of  any  right  to  impose  against  the  con- 
tractor three  times  the  price  of  trips  not  run  by  the  subcontractor. 
This  right  to  reopen  and  readjust  the  account  of  a  mail  contractor  and 
charge  for  irregularities  and  delinquencies  of  service  which  occurred 
at  times  and  during  quarters  of  service  for  which  settlements  have 
been  made  and  the  accounts  closed,  is  expressly  denied  by  Judge 
Spence  in  the  opinion  in  Peterson's  case,  in  which  he  said : 

"  The  returns  of  the  postmasters  show  an  irregularity  in  the  per- 
formance of  the  service  which  might  properly  have  deserved  the  im- 
position of  a  fine  by  the  Postmaster-General^  had  he  exercised  his  au- 
thority to  do  so  before  the  returns,  or  a  certificate  of  their  contents, 
were  [was]  sent  to  the  Auditor  for  the  adjustment  of  the  accounts  of 
the  contractor.  It  is  now  too  late  to  do  so.  The  auction  of  the  Depart- 
ment upon  the  returns  of  the  service  is  an  implied  waiver  of  that  irreg- 
ularity in  the  performance  of  service,  which  might  subject  it  [the  con- 
tractor] to  a  fine.'^ 

Although  the  contract  for  mail  service  on  said  route  l^o.  13095,  pro- 
vides that  ^^  there  is  to  be  a  forfeiture  of  not  more  than  three  times  the  pay 
of  a  trip,  when  the  trip  is  not  run,  and  no  sufficient  excuse  for  the  failure 
is  furnished,^  still,  if  the  accounts  of  the  contraetor  have  been  adjusted, 
settled,  and  closed,  without  imposing  said  forieiture,  and  if  the  deduc- 
tions and  forfeitures  have  been  made  "  for  trips  not  run,"  then  the  fail- 
ure to  impose  this  forfeiture,  at  the  time  when  it  might  legally  have 
been  6nforce49  will  be  construed  as  a  waiter  of  that  right  on  the  part 
11  D  83 
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of  the  United  States ;  and  it  is  not  in  the  power  of  the  officers  of  the 
United  States  to  enforce  such  forfeiture,  after  there  has  been  such 
waiver. — (Lester  v.  The  United  States,  1  Ot.  Ols.,  62 ;  Douglas  v.  United 
States,  2  Id.,  347.) 

The  United  States  is  just  as  much  bound  by  a  waiver  as  is  an  indi- 
vidual, and  it  is  not  a  sufficient  defense  to  the  payment  of  a  balance 
admitted  to  be  due  and  payable  to  a  contractor,  to  urge,  that^  in  the 
settlement  of  antecedent  accounts  of  the  contractor,  for  service  ren- 
dered under  the  contracts  from  which  said  balance  arises,  there  has 
been  a  neglect  or  failure  to  charge  the  contractor  with  forfeitures  which 
might  have  been  imposed  at  the  time  the  previous  accounts  were  ad- 
justed and  settled.  The  Postniaster-Oeneral  had  no  right  to  insist  upon 
antecedent  forfeitures^  which  were  waived  by  the  failure  to  impose  them 
in  apt  time,  as  a  means  of  satisfying  a  debt  admitted  to  be  due  and 
payable  for  service  admitted  to  have  been  performed  subsequent  to  the 
%€>aiver  of  said  forfeitures. — ^jester  v.  United  States,  and  Douglas  v. 
United  States,  cited  above ;  Opinion  Fo.  63,  in  case  of  B.  H.  Peterson, 
by  Judge  Spence,  Assistant  Attorney-General  for  the  Post-Office  De- 
partment.) 

The  only  evidence  which  the  statute  and  the  regulations  for  the  gov- 
ernment of  the  Post-Office  Department,  authorize  to  be  used  in  the  ad- 
justment of  the  accounts  of  a  contractor  for  service  performed,  is  the 
record  of  the  arrivals  and  departures  of  the  mail,  kept  by  the  postmas- 
ters at  the  termini  of  the  route ;  and  this  record  evidence  cannot  be 
impeached  by  the  unsworn  statements  of  an  inspector  of  the  Post-Office 
Department,  or  by  any  other  parol  evidence. — (Rev.  Stat,  sec.,  3841 ; 
Postal  Laws  and  Regulations  of  1879,  sees.  658,  660,  661;  Lessee  of 
Brown  v.  Galloway,  Peters,  (J.  Ct.,  291 5  Opinion  of  Judge  Spence  in 
Peterson's  case,  cited  above.) 

The  deduction  of  (919.47  directed  to  be  made  for  the  months  of  April 
and  May,  1881,  being  5-32  pro  rata  for  failures  to  perform  trips  for  those 
months,  is  not  justified  by  the  evidence,  either  record  or  otherwise. 
The  record  of  arrivals  and  departures  of  the  mails  at  the  termini  of  this 
route  does  not  show  a  single  failure  to  carry  the  mails  during  those 
months.  All  that  the  record  does  show  is,  that  the  service  between 
Elizabeth  City  and  Edenton,  a  distance  of  53  miles,  was  performed  by 
land  service  instead  of  by  steamboat.  The  contractor  could  not  be 
charged  with  failures  to  perform  trips  when  the  trips  were  in  fact  per- 
formed. If  they  were  performed  by  an  inferior  grade  of  service,  the 
forfeiture  could  only  be  for  a  due  proportion  of  the  value  of  the  trip 
measured  by  the  inferior  grade  of  the  service  as  compared  with  that 
required  by  the  contract. 

The  contractor  is  entitled  to  $812.80  for  one  month's  extra  paj',  for 
which  the  contract  made  provisions  in  case  of  a  discontinuance  of  the 
service.    The  contract  for  this  service  contained  the  following  provision : 

"  It  is  hereby  stipulated  and  agreed  that  the  Postmaster-General  may 
discontinue  the  service  in  whole  or  in  part,  he  alloxcing  one  month^s  extra 
pay  on  the  amount  dispensed  with.^ 

The  order  for  the  discontinuance  of  the  service  was  couched  under 
the  guise  of  an  order  for  the  annulment  of  the  contract.  There  was  no 
sufficient  excuse  for  the  issuance  of  this  order.  It  was  evidently  issaed 
under  the  authority  contained  in  section  613  of  the  Postal  Laws  and 
Regulations,  but  the  service  in  fact  was  discontinued  contemporane- 
ously with  the  annulment  of  the  contract,  and  was  never  again  resumed 
on  that  route.  The  Regulation,  under  which  the  power  to  annul  this 
contract  was  exercised,  is  aa  follows : 
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^<  The  Postmaster-General  may  anonl  a  ooDtract  for  repeskted  failures 
to  ran  agreeably  to  contract;  for  assigning  the  contract;  for  violating 
the  Post-Office  laws,  or  disobeying  the  instructions  of  the  Department  ^ 
for  refnsing  to  discharge  a  carrier  when  required  by  the  Department  to 
do  so ;  or  for  transporting  persons  or  packages  conveying  mailable  mat- 
ter out  of  the  mail." 

The  record  shows  that  there  were  no  failures  to  carry  the  mails  on 
this  rente  for  the  months  of  April  and  May,  1881;  and,  in  respect  to 
those  failures  which  happened  in  the  third  and  fonrth  quarters  of  1880, 
and  the  first  quarter  of  1881,  the  record  shows  reasonable  and  satisfac- 
tory excuse  for  the  failures,  which  satisfied  the  Postma'Ster-General  that 
he  would  not  be  justified  in  imposing  upon  the  contractor  any  larger  for- 
feiture than  the  price  of  the  trips  not  run. 

In  the  case  of  Beeside  v.  United  States  (8  Wall.,  38),  the  mail-service 
covered  by  the  contract  was  suspended  and  discontinued  by  the  Post- 
master-Greneral  under  the  authority  conferred  by  the  act  of  February 
2S,  1861  (12  Stat,  177),  "until  the  service  can  be  safely  resumed." 
When  the  service  was  discontinued,  the  Postmaster-General  notified 
the  contractor  that  he  would  be  held  responsible  for  a  renewal  of  the 
service  when  the  Postmaster  should  deem  it  safe  to  renew  it.  The 
Court  of  Claims  decided,  that  the  contractor  was  not  entitled  to  recover 
even  the  "month's  extra  pay"  specified  in  the  contract;  the  Supreme 
Court  decided  that  the  power  conferred  by  the  statute  in  respect  to  the 
discontinuance  of  the  service  did  not  annul  or  abrogate  the  rights  of  the 
contractor  under  the  contract,  and  that,  notwithstanding  the  discontinu- 
ance was  in  consequence  of  the  existence  of  the  Rebellion,  the  contractor 
was  still  entitled  to  the  month's  pay,  which  the  contract  provided 
should  be  paid  upon  the  discontinuance  of  the  service.  In  the  case  of 
Garfielde  v.  The  United  States  (93  U.  S.,  242),  the  contractor  made  his 
bid  or  proposal  and  was  notified  of  its  acceptance  by  the  Post-Office 
Department.  Subsequently  the  Department  made  a  contract  for  the 
same  service  with  one  Otis.  Suit  was  brought  by  Garfielde  in  the  Court 
of  Claims  for  a  breach  of  the  contract.  That  court  dismissed  the  peti- 
tion and  the  claimant  appealed.  The  Supreme  Court,  in  deciding  that 
the  contractor  was  entitled  to  a  month's  pay  under  his  contract,  said: 

"There  was  reserved  to  the  Postmaster-General  the  power  to  annul 
the  contract  when  his  judgment  advised  that  it  should  be  done,  and  the 
compensation  to  the  contractor  was  specified.  An  indemnity  agreed 
upon  as  the  amount  to  be  paid  for  eanceling  a  contract,  must,  we  think, 
afford  the  measure  of  damages  for  illegally  refusing  to  award  it." 

It  is  submitted,  therefore,  in  conclusion,  as  follows: 

1st.  That  none  of  the  orders  of  the  Second  Assistant  Postmaster-Gen- 
eral Issued  subsequent  to  the  31st  of  March,  1881,  for  the  purpose  of 
either  fining  or  imposing  upon  the  contractor  additional  deductions  by 
way  of  forfeitures,  for  alleged  failures  or  irregularities  in  the  service 
previous  to  that  date,  can  operate  as  a  satisfaction  and  discharge  of  a 
debt  due  to  the  contractor  from  the  United  States  for  service  rendered 
subsequent  to  the  said  date;  and  the  contractor  is  entitled  to  recover 
the  balance  due  for  service  subsequent  to  that  date,  upon  the  basis  of 
adjustment  to  which  your  attention  was  invited  at  pp.  17,  18,  and  19  of 
this  argument,  which  mode  of  adjustment  entitles  the  contractor  to 
receive  from  the  United  States  for  service  performed  on  said  routes  iCfos. 
13094  and  13095  the  sum  of  nine-hundred  and  twenty-one  dollars  and 
eighty  eight  cenU  ($921.88). 

2d.  That  the  contractor  is  also  entitled  to  recover  the  further  sum  of 
eight  hundred  and  twelve  dollars  and  fifty  cents  ($812.50),  which  is  the 
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amount  of  the  liqaidated  damages  to  which  the  contractor  became  en- 
titled by  reason  of  the  annulment  of  the  contract  and  the  discontinuance 
of  service  on  the  said  route  No.  13095. 

3d.  That  the  amount  due  to  the  contractor  on  account  of  the  two  pre- 
ceding items  of  claim,  is  one  thousand  seven  hundred  and  thirty-four 
dollars  and  thirty-eight  cents  ($1,734.38),  and  for  this  sum  the  contractor 
is  entitled  to  have  an  account  certified  for  payment.- 


Dbcision  by  William  Lawbenge,  First  Comptroller : 

The  Revised  Statutes  contain  the  following  provision : 

^^  Sec.  3962.  The  Postmaster-General  may  make  deductions  from  the 
pay  of  contractors,  for  failures  to  jH^rform  service  according  to  contract, 
and  impose  fines  upon  them  for  other  delinquencies.  He  may  deduct 
the  price  of  the  trip  in  all  cases  where  the  trip  is  not  performed ;  and 
not  exceeding  three  times  the  price  if  the  failure  be  occasioned  by  the 
fault  of  the  contractor  or  carrier.'^ 

This  is  carried  into  the  Postal  Laws  and  Begulatious  of  1879  as  sec- 
tion 665,  and  is  there  followed  by  regulations  as  follow: 

Sbo.  666.  When  postjiastees  must  notify  conteactors  op 
PAU.UBES. — Failures  of  mails  to  arrive  at  the  ends  of  routes  and  other 
points  within  contract  time  cannot  but  be  known  in  all  cases  to  con- 
tractors or  their  agents.  No  notice,  therefore,  is  necessary  to  be  given 
to  contractors  of  failures  to  arrive  at  any  post-office  on  contract  time, 
as  reported  by  postmasters  to  the  Department;  but  when  the  failure  is 
caused  by  the  neglect  of  a  carrier  employed  by  the  contractor^  the  post- 
master will  notify  the  contractor  of  the  failure,  and  require  him  to  take 
measures  to  prevent  its  recurrence. 

Sec.  667.  Conteactors  to  make  speoipic  excuses  for  each 
DELINQUENCY. — ShouId  a  mail  at  any  time  fail  to  arrive  at  the  end  of 
a  route,  or  at  any  intermediate  post-office,  where  the  time  of  arrival  is 
fixed,  within  the  time  specified  in  the  contract  or  schedule,  it  will  be 
expected  of  every  contractor  immediately,  by  himself  or  agent,  to  send 
his  excuse  to  the  Second  Assistant  Postmaster-Geoeral,  Division  of 
Inspection,  setting  forth  particularly  the  cause  of  the  failure.  A  spe- 
cific excuse  is  required  for  each  delinquency  of  a  contractor,  and  gene- 
ral allegations  will  not  be  admitted.  If  bad  roads  be  alleged,  a  specific 
report  must  be  made  of  what  portion  of  the  road  was  so  bad  as  to 
obstruct  the  mails,  and  what  was  its  peculiar  condition;  if  high  waters, 
it  must  be  shown  what  watercourses  were  impassable;  and  so  of  all 
other  excuses.  If  part  of  the  trip  only  was  performed,  the  report  must 
show  what  part,  and  give  the  distance  traveled. 

Sec  66S.  Causes  for  which  porfeitures  must  occur. — In  all 
cases  there  will  be  a  forfeiture  of  the  pay  of  the  trip  when  the  trip  is 
not  run—of  not  more  than  three  times  the  pay  of  the  trip  when  the  trip 
is  not  run  and  no  sufficient  excuse  for  the  failure  is  furnished,  and  a 
forfeiture  of  at  least  one-fourth  part  of  it  when  the  running  or  arrival 
is  so  far  behind  time  as  to  lose  the  connection  with  a  depending  mail. 
These  forfeitures  may  be  increased  into  penalties  of  higher  amount, 
according  to  the  nature  or  frequency  of  the  failures  and  the  importance 
of  the  mail.  Whenever  it  shall  be  satisfactorily  shown  that  the  con- 
tractors, their  carriers  or  agents,  have,  for  the  accommodation  of  pas- 
sengers, left  or  put  aside  the  mail,  or  any  portion  of  it,  or  have  failed 
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to  deliver  a  mail  at  a  post-office  immediately  opon  arrival,  they  shall 
forfeit  not  exceeding  a  quarter's  pay. 

The  Revised  Statutes  also  contain  section  4057,  inserted  in  the  vol- 
ume of  Postal  Laws  and  Eegulations  of  1879  as  section  61,  as  follows : 

Sec.  61.  Suits  to  ebcovbb  wrongful  or  fraudulent  payments. — 
In  all  cases  where  money  has  been  paid  out  of  the  funds  of  the  Post- 
Office  Department  under  the  pretense  that  service  has  been  performed 
therefor,  when,  in  fact,  such  service  has  not  been  performed,  or  as  addi- 
tional allowance  for  increased  service  actually  rendered,  when  the  addi- 
tional allowance  exceeds  the  sum  which,  according  to  law,  might  right- 
fully have  been  allowed  therefor,  and  in  all  other  cases  where  money 
of  the  Department  has  been  paid  to  any  person  in  consequence  of  fraud- 
ulent representations,  or  by  the  mistake,  collusion,  or  misconduct  of  any 
officer  or  other  employ^  in  the  postal  service,  the  Postmaster-General 
shall  cause  suit  to  be  brought  to  recover  such  wrong  or  fraudulent  pay- 
ment or  excess,  with  interest  thereon. 

The  question  arising  in  this  case  on  these  provisions  and  on  the  facts 
presented,  are  now  to  be  decided. 

It  is  urged  by  the  appellant,  that  the  action  of  the  [Sixth]  Auditor 
of  the  Treasury  for  the  Post-Office  Department,  in  settling  the  accounts 
for  the  mail  service  in  question  for  the  quarters  ended  September  30, 
and  December  31, 1880,  and  March  31, 1881,  is  conclusive^  so  conclusive 
that  it  can  (1)  neither  be  opened  up  for  reconsideration,  (2)  nor  changed, 
{3)  nor  can  any  other  charge  be  made  against  the  contractor,  (4)  nor  any 
deduction,  by  reason  of  any  failure  by  ^^fauU^  of  the  contractor  or  carrier 
in  either  of  the  three  quarters  named  to  perform  service  according  to 
contract,  from  the  compensation  due  him  for  the  service  from  April  1, 
to  May  30, 1881.  The  action  of  the  Second  Assistant  Postmaster  Gen- 
eral and  of  the  Auditor  necessarily  assumed  the  negative  of  the  last 
point  stated,  if  not  of  the  others. 

It  may  be  convenient,  (1)  to  ascertain  the  authority  of  the  Postmaster- 
General  and  of  the  Auditor  in  relation  to  the  service  rendered  by  the 
appellant,  and  then  (2)  to  ascertain  ui>on  legal  principles  the  efTect  of 
what  has  been  done. 

First,  as  to  the  authority  of  the  Postmaster-General  and  Auditor. 

The  statute  gives  the  Postmaster-General  authority  to  do  three  dis- 
tinct things : 

1.  To  deduct  "from  the  pay  of  contractors,  •  •  •  the  price  of 
the  trip  in  all  cases  where  the  trip  is  not  performed^  "according  to 
contract"; 

2.  To  deduct  "  from  the  pay  of  contractors,  •  •  •  in  all  cases 
where  the  trip  is  not  performed,  •  •  *  not  exceeding  three  times 
the  price  if  the  failure  be  occasioned  by  the  fault  of  the  contractor  or 
carrier ;  ^  and, 

3.  To  "impose  fines"  upon  contractors  "for  other  delinquencies." 
<Eev.  Stat,  3962.) 

The  statute  does  not  say  that  he  shall  exercise  his  authority  as  to  all 
of  these  at  one  time.    It  gives  three  distinct  powers;  and  the  authority 
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to  exercise  each  reqaires  a  distiiict  species  of  evidence.  It  may  not  be 
possible  to  exercise  authority  as  to  ail  at  the  same  time.  The  facts 
may  not  all  be  known  at  the  same  time,  and,  if  so,  the  requisite  evidence 
may  not  then  be  accessible. 

The  authority  to  "deduct  the  price  of  the  trip'*  exists  "in  all  cases 
where  the  trip  is  nojb  performed  ^  "according  to  contract,**  whether  with, 
or  without,  fault,  on  the  part  of  the  contractor.  It  is  not  doubted, 
that,  when  a  trip  is  only  partly  performed,  or  performed  by  inferior 
service,  as  land-service  instead  of  steamboat-service,  there  may  be  a 
deduction  of  the  whole  price  of  the  entire  trip,  unless,  as  in  this  case, 
the  contract  stipulates  otherwise.  A  trip  cannot  be  said  to  be  per- 
formed " according  to  contract"  when  only  part  of  it  is  made,  or  when 
it  is  not  made  by  the  kind  of  service  required  by  the  contract.  The 
Postmaster-General  may,  in  such  case,  in  his  discretion,  order  a  deduc- 
tion of  the  whole,  or  of  a  proper  proportionate  part,  of  the  price  of  such 
trip  so  performed,  unless  the  contract  otherwise  determines.  In  prac- 
tice, doubtless,  a  partial  failure  without  fault  would  not  be  visited  with 
a  deduction  of  the  whole  price  of  an  entire  trip.  (Slater  v.  Emerson, 
19  How.,  224;  Emerson  r.  Slater,  22  Id.,  42;  Exigency  Case,  3  Law- 
rence, Gompt.  Dec.,  104,  and  cases  cited.)  The  deductions  may  be 
made  from,  and  fines  may  be  %et-off  against,  the  contract-price  of  the^ 
service.  So  far  as  the  statute  authorizes  either  deductions  beyond  the 
contract-price,  or  the  imposition  of  fines,  it  is,  perhaps,  to  be  somewhat 
fltrictly  construed.  If  a  contractor  have  two  or  more  contracts  for  serv- 
ice on  as  many  routes,  and  if  the  deductions  be  ordered  against  him 
for  failures  as  to  one  of  the  contracts  by  reason  of  his  fault,  to  such  an 
amount  that  they  cannot  be  satisfied  from  the  compensation  due  him 
under  that  contract,  the  question  would  arise,  whether  they  could  be 
set  off  against  compensation  due  him  under  one  or  more  of  the  other 
contracts. 

The  power  which  is  given  is  to  "make  ded%ictu>ns.^  The  statute  does 
not  say  in  terms  that  set-offs  may  be  made.  The  authority  to  make 
deductions,  as  for  "the  fault  of  tiie  contractor  or  carrier,"  should  be 
construed  somewhat  strictly,  as  such  deductions  are  penal.  And  it  may 
not  be  certain  that  such  deductions  can  be  made,  except  from  the  com- 
pensation due  under  the  contract  under  which  they  are  made.  But  it 
is  not  necessary  now  to  decide  any  such  question,  and  it  is  not  intended 
to  indicate  any  opinion  thereon. 

The  right  to  make  a  deduction  for  failure  to  perform  a  trip  in  whole 
or  in  part,  or  for  inferior  service,  is  given  in  clear  and  unequivocal 
terms.  If  there  has  been  no  such  failure  or  inferior  service,  there  can 
be  no  deduction.  And  when  there  can  be  no  deduction,  as  for  such 
&ilure  or  inferior  service,  there  can  clearly  be  none,  as  for  such  failure 
'^occasioned  by  the  fault  of  the  contractor  or  carrier."  The  right  to 
make  the  latter  form  of  deduction  is  incident  to  the  right  to  make  the 
former — the  latter  is  accessory  to  the  former — accesaorium  non  ducity  aed 
eequitur  suum  principals. 
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The  action  of  the  Postmaster-Oeneral  in  making  deductions  and  im- 
posing fines  is  to  be  reported  to  the  proper  Auditor  to  state  an  account 
and  certify  a  balance  thereon.  (Rev.  Stat.,  277.)  The  action  of  an 
Assistant  Postmaster-General  within  the  scope  of  the  authority  given 
to  him  is  to  be  regarded  as  the  act  of  the  Postmaster-General.  (Sew- 
ard's Case,  2  Lawrence,  Compt.  Dec,  2d  ed.,  53;  Agency-Delegation 
Case,  3  Lawrence,  Compt.  Dec,  60.)  It  is  not  necessary  now  to  consider 
the  question  whether  the  Auditor  can  reverse  the  action  of  the  Post- 
master-General in  ordering  a  deduction.  (Dorsey's  Appeal,  3  Lawreur*-, 
Compt.  Dec,  12;  Exigency  Case,  Id.,  97;  Seaman-Relief  Case,  J<i.,  IS^; 
York  town- Centennial  Case,  Id.,  141;  1  Lawrence,  Compt.  Dec,  2d  ed., 
App.,  ch.  xii,  609.)  Kor  is  it  necessary  now  to  decide  how  far  the  First 
Comptroller  on  appeal  can  look  into  all  of  the  original  evidence,  or 
receive  new  evidence  to  determine  if  the  previous  action  of  the  Post- 
master-General and  of  the  Auditor  was  correct.  This  jurisdiction  of 
the  First  Comptroller  does  not  arise  upon  a  proceeding  in  the  nature 
of  a  writ  of  error,  but  on  an  appeal  in  the  technical  sense,  which  opens 
up  every  question  for  inquiry. 

Second.  This  leads  to  the  inquiry  as  to  the  effect  as  a  re^  adjudicata  of 
what  has  been  done. 

There  is  a  multitude  of  authorities  which  undertake  to  state  what  the 
law  is,  without  giving  the  reason  or  principle  on  which  it  rests.  Every 
judicial  decision  or  opinion  of  this  character  is  unsatisfactory. 

It  has  been  frequently  said  that  the  successor  of  an  officer  cannot  re- 
verse a  decision  made  by  his  predecessor.  Some  of  the  cases  in  which 
this  is  said  seem  to  place  it  on  the  ground  of  comity,  but,  evidently, 
comity  at  the  expense  of  law  is  not  to  be  tolerated.  Other  cases  place 
it  on  other  grounds  equally  untenable.  (Corson  tj.  United  States,  17 
Ct.  CI.,  348.)  Whatever  conclusive  eflf^3ct  results  from  the  decision  > 
or  action,  or  judgment  of  an  officer,  as  a  general  rule,  remains  the  same, 
whether  there  be  a  change  of  officers  or  not.  Thus,  in  the  case  of  the 
United  States  v.  Bank  of  the  Metropolis  (15  Pet.,  400),  it  appeared  that 
Mr.  Barry,  as  Postmaster-General,  had  made  certain  allowances  in 
favor  of  a  contractor,  and  a  question  was  presented  as  to  the  duty  of 
his  successor  to  disallow  the  same.  The  court  said:  ^^The  successor  of 
Mr.  Barry  had  the  same  power  [as],  and  no  more  than,  his  predecessor, 
and  the  power  of  the  former  did  not  extend  to  the  recall  of  credits  or 
allowances  made  by  Mr.  Barry,  if  he  acted  within  the  scope  of  official 
authority  given  by  law  to  the  head  of  the  Department.^  This  is  as  cer- 
tainly correct,  as  it  is  eminently  unsatisfactory  in  not  stating  the  underly- 
ing legal  principle  which  supports  it.  Ouria  dixit  legem,  sed  non  rationem 
legis.  The  principle  on  which  the  law  rests  is,  that  a  special  power 
once  exercised  is  exhausted.  Thus,  in  JBx  parte  Randolph  (2  Brock.^ 
473),  it  is  said : 

<^ After  the  auditor  shall  once  have  settled  an  account  of  a  public  offi- 
cer, and  closed  it,  as  in  this  case,  is  it  competent /or  him  at  an  after 
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time,  upon  an  allegation  of  error,  or  omission,  or  for  other  cause,  to  open 
it,  restate  it,  and  npon  the  account  thus  restated,  to  institute  proceed- 
ings •  •  •  f  I  think  it  is  not.  •  •  •  I  take  it  to  be  a  sound 
principle,  that  when  a  special  tribunal  is  created,  with  limited  power, 
and  a  particular  jurisdiction,  •  •  •  whenever  the  power  given  is 
once  executed,  the  jurisdiction  is  exhausted  and  at  an  end;  that  the 
person  thus  invested  with  power  is,  in  the  language  (rf  the  law, /ttfk?^i« 
offidoP 

This  is  cited  with  approval  by  the  Attorney-General  in  an  opinion, 
May  19,  1862  (10  Op.  Att.-Gen.,  259).  See  Marbury  v.  Madison,  1 
Cranch,  167  5  Crepp  v.  Durden  et  al.^  2  Cowper,  640 ;  Mills  v.  CoUett,  6 
Bingham,  85  j  s.  c,  19  Eng.  Com.  Law  Itep.,  11-14.  Many  of  the  au- 
thorities on  the  conclusive  eflfect  of  the  action  of  accounting  officers  are 
collected  elsewhere.  (Georgia  Case,  post;  Exigency  Case,  3  Lawrence, 
Compt.  Dec.,  97 ;  Kansas  Case,  2  Id.,  2d  ed.,  301 ;  Murray's  Lessee  et  aL^ 
V.  Hoboken  Land  and  Improvement  Co.,  18  How.,  281 ;  Ballance  v.  For- 
syth et  ai.,  24  How.,  183;  McKee's  Case,  12  Ct.  CI.,  534;  O'Neale  t?. 
Thornton,  6  Cranch,  53;  s.  C,  1  Cranch,  C.  Ct.,  269.) 

It  may  be  that  there  is  authority  to  recall  a  settlement  made  with  a 
balance  certified  in  favor  of  a  creditor  of  the  United  States  before  pay- 
ment thereof.  (3  Lawrence,  Compt.  Dec,  Introduction,  xxxii;  Bidg- 
way's  Case,  18  Ct.  CI.,  708.)  Bender's  Case  (second),  1  Lawrence, 
Compt.  Dec.,  2d  ed.,  406;  Dart's  Case,  10  Op.  Att.-Gen.,  236,  Bates, 
Att-Gen.,  April  25,  1862;  15  Op.  Att-Gen.,  198,  Taft,  AttGen.,  Feb'y 
7, 1877.)  When  a  draft  is  issued  and  indorsed  to  a  bona  fide  holder  on 
such  certified  balance,  it  is  too  late  to  recall  the  settlement. 

The  conclusive  effect  of  the  decision  of  a  Comptroller  rests  upon  the 
principle  stated.  An  examination  of  the  efifect  of  judicial  judgments 
and  decrees,  and  of  the  principle  on  which  their  condusiye  effect  is 
based,  will  aid  in  ascertaining  how  far  a  balance  certified  by  a  Comp- 
troller— his  judgment — is  conclusive. 

It  is  settled  that  in  judicial  courts  ^'a  party  cannot  re-litigate  mat- 
ters which  he  might  have  interposed  but  £edled  to  do  in  a  prior  action 
between  the  same  parties  or  their  privies,  in  reference  to  the  same  sub- 
ject-matter.^  (Wells,  Res  Adjudioata  and  Stare  Decisis^  sec.  261,  citing 
Hackworth,  Guardian,  v.  Zollars,30  Iowa,  433;  Hites  t;.  Irvine^sadm'r., 
13  Ohio  St,  283;  Le  Gnen  v.  Gouvemeur  and  Kemble,  1  Johns.,  Cas., 
436;  Gray  et  al.f>.  Dougherty  et  aly  25  Cal.,  266.)  The  doctrine  haa 
even  been  in  some  cases  carried  so  far,  that  "if  a  party  fails  to  plead  a 
fa<st  he  might  have  pleaded,  *  *  *  or  fails  to  prove  a  fact  he  might 
have  proved,  the  law  can  afford  him  no  relief."  (Wells,  Res  Adjudieata 
and  Stare  Deeisis,  sec.  251;  Bell  v.  McCuUoch,  31  Ohio  St.,  399;  Ewing 
V.  Mci^Iairy  and  Claflflin,  20  Ohio  St.,  322;  Embury  v.  Conner,  3  Comst, 
511;  Pierce  r.  Kneeland  et  al.,  9  Wis.,  23;  Birckhead  v.  Brown,  5  Sandf., 
136;  Le  Guen  v.  Gouverneur  and  Kemble,  1  Johns.,  Cas.,  492;  Coving- 
ton and  Cincinnati  Bridge  Co.  v.  Sargent,  27  Ohio  St.,  237.)  Other 
^    cases  say  that  the  testj  to  determine  whether  a  claim  is  barred  by  a 
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judgment,  is  to  ascertain  whether  it  ^<  might  have  been  litigated"  ander 
the  pleadings.    (Wells,  Bes  Adjudicata  and  Stare  Decisis^  sec.  252;  The 
Golumbns  and  Shelby  Eailroad  Go.  v.  Watson  and  another,  26  Ind.,52 
Dancan  v.  Holcomb,  Id.,  378;  Bon  villain  v.  Bourg,  16  La.  Ann.,  365 
Herman,  Law  of  Estoppel,  sec.  167;  Sheets  v.  Selden,  7  Wall.,  416 
Beloit  V.  Morgan,  Jd.,  619;  Henderson  v.  Henderson,  3  Hare,  ch.  115.) 
But  there  is  no  res  adjudicai^i^  "if  the  claim  was  withdrawn;  or  a  part  of 
it  did  not  then  exist,  or  had  not  accrued,  or  ica^  inadmissible  under  the 
pleadings.^    (Baker  v.  Band,  13  Barb.,  160.)    These  principles  may  not 
always  be  applicable  in  the  adjustment  of  accounts  in  the  Treasury 
Department,  but  so  far  as  they  are,  and  rest  on  principles  and  a  policy 
adapted  to  the  Government  and  its  creditors,  they  should  be  enforced. 
Thus  it  was  said  by  Attorney-General  Black,  June  4, 1857  (9  Op.  Att.- 
Gen.,  34),  in  the  case  of  an  account  settled  by  the  proper  executive 
officers: 

"  If  it  has  been  once  heard  and  determined  by  the  prox)er  officer, 
there  can  be  no  propriety  in  opening  it  anew.  This  rule  is  well  settled, 
and  ought  to  be  strictly  adhered  to.  There  must  be  an  end  at  some 
time  or  another  even  of  a  claim  against  the  Government.  Interest  re- 
ipublicae,  ut  sit  finis  litium,  is  a  maxim  as  applicable  to  public  creditors, 
urging  their  claims  upon  an  executive  department,  as  to  any  other 
cUi^  of  litigants.  It  is  not  only  the  public  interest,  but  a  public  neces- 
dity,  that  one  fair  hearing  and  one  deliberate  judgment  on  a  question  of 
this  kind  should  preclude  all  further  inquiry." 

The  maxim,  interest  reipubluxe,  ut  sit  finis  litium,  may  possibly  be  an 
element  of  the  policy  which  makes  the  judgment  of  a  OomptroUer  final, 
but  it  is  not  the  controlling  reason,  for  that  has  already  been  stated. 
The  finality  of  judicial  judgments  and  decrees  rests  on  the  maxim  just 
quoted.  Thus,  it  has  been  stated  by  Broom  in  his  work  on  Legal 
Maxims  (331),  after  citing  this  maxim,  that  '<  it  is  for  the  public  good 
that  there  be  an  end  to  litigation ;  and  if  there  be  any  one  principle  of 
law  settled  beyond  all  question  it  is  this,  that  whensoever  a  cause  of 
action,  in  the  language  of  the  law^  transit  in  rem  judicatam,  and  the 
judgment  thereupon  remains  in  full  force  and  unreversed,  the  original 
cand^  of  action  is  merged,  and  gone  forever.''  And  again  he  says  (343) : 
<^  We  have  in  the  preceding  remarks  endeavored  to  point  out  the  most 
direct  application  in  civil  proceedings  of  the  rule  that  a  man  shall  not  be 
bisvexattiSj  which  rule  is  in  fact  included  in  the  general  maxim — interest 
reipubliccs  ut  sit  finis  litium.^  Personal  litigation  is  liable  to  result  in 
Iiersonal  and  neighborhood  strife.  The  same  results  do  not  generally 
follow  adjudications  by  accounting  officers.  Hence  there  is  a  difference 
between  the  reasons  for  the  rule  of  res  adjudicata  as  applied  to  each. 
See  Bell  v.  McGuUocb,  31  Ohio  St.,  399^  per  Lawrence,  arguendo.) 

Those  cases  which  hold  that  a  judicial  judgment  bars  all  rights  of 
action  as  to  which  <<  a  party  fails  to  plead  a  fact  he  might  have  pleaded, 
or  makes  a  mistake  in  the  progress  of  an  action  or  fails  to  prove  a 
fact  he  might  have  proved"  (Wells,  Bes  Adjudicata  and  Stare  Decisis, 
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sec.  251),  rest  aUo  on  the  maxim,  and  the  policy  of  requiring  vigilance. 
Thus,  in  Ewing  v.  McNairy  and  Clafflin  (20  Ohio  St.,  322),  it  is  said, 
that  <^  by  refusing  to  relieve  parties  against  the  consequences  of  their 
own  neglect,  it  [the  lawj  seeks  to  make  them  vigilant  and  careful.  On 
any  other  principle  there  would  be  no  end  to  an  action,  and  there  would 
be  an  end  to  all  vigilance  and  care  in  its  preparation  and  trial." 
(Embury  v.  Conner,  3  Oomst.,  611;  Pierce  v.  Kneeland  et  ai.,  9  Wise., 
23  J  Birckhead  v.  Brown,  6  Sandf.,  135 ;  Le  Guen  v.  Gouverneur  and 
Kemble,  1  Johns.,  Gas.,  492.) 

Having  thus  ascertained  the  essentially  different  reasons  on  which 
rests  the  finality  of  the  judgment,  respectively,  of  a  Comptroller  and 
of  a  judicial  court,  it  may  be  proper,  before  making  an  application  of 
these  reasons  in  this  case,  to  state  some  other  principles  affecting  such 
finality. 

The  finality  of  an  ac^justment  by  a  Comptroller  may  be  affected  by 
payment  in  pursuance  thereof  and  in  accordance  with  law.  Thus,  it 
was  said  by  Attorney-General  Bates  April  25,  1862  (10  Op.  Att-Oen., 
234,  235) : 

<^  There  must  be  an  end  of  the  settlement  somewhere,  and  if  it  be  not 
reached  when  the  supposed  balance  is  certified  and  paid,  it  will  be  hard 
to  find.  If  the  account  may  be  increased  by  allowing  new  credits 
after  it  has  passed  the  point  of  payment,  it  may  also  be  opened  for  re- 
duction by  new  charges.  In  this  last  case  the  Government  would  find 
scant  protection,  if,  before  the  re-examination,  the  accounting  offtcers 
had  certified  the  supposed  balance  and  it  had  been  drawn  from  the 
Treasury.  I,  therefore,  assume  it  to  be  a  safe  rule,  that  when  an  ac- 
count purporting?  to  be  complete  has  reached  the  stage  of  payment  it 
ought  to  be  considered  as  finally  adjusted. 

^^If,  however,  the  account  exhibits  on  its  face  the  evidence  of  incom- 
I>]eteness,  as  where  it  shows  items  suspended  for  further  examination 
or  the  like,  it  may  be  proper  to  certify  for  payment  the  amount  ac- 
tually allowed,  leaving  such  suspended  items  for  future  action. 

"  The  rule  above  stated,  applies,  of  course,  only  to  that  class  of  ac- 
counts which  are  capable  of  final  settlement,  such  as  accounts  of  iso- 
lated transactions,  or  of  officers  who  have  retired  from  the  public  serv- 
ice, and  not  to  accounts-current,  or  those  which  necessarily  require 
periodical  rests  or  adjustments."  • 

This  follows  the  analogy  of  doctrines  recognized  by  courts.  After 
a  party  has  made  a  payment  of  a  demand  against  him  without  due  in- 
quiry, though  with  the  means  of  knowing  all  the  facts,  and  when  he  by 
this  conduct  has  led  the  creditor  to  change  his  condition,  there  is  no 
relief  in  case  of  such  payment,  though  made  under  protest.  It  is  a 
negligent  payment,  the  effect  of  which  is  well  Settled.  Thus,  in  Bend 
V.  Hoyt  (13  Pet.,  268),  it  appeared  that  the  plaintiff,  as  consignee,  on 
the  29th  of  March,  1837,  made  an  entry  at  the  custom  house  in  New 
York  of  eight  cases  of  goods  which  he  believed  to  be  cotton  gloves ; 
that  the  duties  were  levied  as  fixed  by  law  for  such  goods ;  that  bond, 
payable  June  27, 1838,  was  given  for  the  payment  of  the  duties,  and 
that  the  goods  were  taken  possession  of  by  Bend.    Early  in  1833  it 
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was  diBcovered  by  Bead  that  one  case  did  not  contain  cotton  gloves^ 
but  other  goods  not  liable  to  duty.  On  the  25th  of  April,  1838,  the 
plaintiff  asked  the  proper  officer  of  the  Treasury  Departmeot  to  re- 
lease him  from  the  payment,  which  was  refused ;  a  similar  request  wa» 
refused  by  the  collector  June  26,  1838 ;  and  the  plaintiff  paid  the  bond 
under  protest.  He  then  brought  an  action  to  recover  the  money.  The 
court  held  that  his  protest  did  not  save  his  right  to  recover  an  illegal 
levy,  because  of  his  negligence  in  not  sooner  discovering  the  error. 
The  court  said : 

"The  consignee  had  his  choice  at  the  time  of  the  entry,  either  to  rely 
on  his  invoice,  or  to  have  the  contents  of  each  package  examined.  He 
chose  the  former;  and  the  latter  is,  on  the  part  of  the  Government,  no* 
longer  practicable — at  least  not  so  far  as  to  be  satisfactory  or  certain 
in  its  results.  The  error,  if  any  there  has  been,  has  arisen,  as  we  have 
already  stated,  from  his  own  culpable  negligence;  and  courts  of  justice 
do  not  sit  for  the  purpose  of  aiding  those  who  seek  redress  for  supposed 
mischiefs  resulting  firom  such  negligence.  Even  courts  of  equity  will 
not  interfere  to  assist  a  party  to  obtain  redress  for  an  iiyury  which  he 
might  by  ordinary  diligence  have  avoided ;  and,  a  fortiori^  a  court  of 
law  ought  not,  where  the  other  party  has,  by  the  very  acts  or  omissions, 
lost  his  own  proper  rights  or  advantages." 

The  legal  prinoipUj  on  which  this  decision  was  made,  though  not  dis- 
tinctly stated,  seems  to  be  estoppel — that  the  claimant,  by  his  negligence 
in  not  sooner  discovering  the  character  of  the  goods,  and  after  taking 
from  the  customs  officers  the  opportunity  of  ascertaining  the  facts  by 
their  inspection  of  them,  could  not  in  good  faith  dispute  his  own  repre- 
sentation, that  the  goods  were  dutiable,  after  the  customs  officers  had 
acted  on  it.  The  effect  of  a  voluntary  payment  is  equally  well  settled^ 
Thus,  in  Elliott  v.  Swartwout  (10  Pet.,  153),  it  appeared,  that  a  voluntary 
payment  of  duties  levied  under  an  erroneous  construction  of  the  law 
was  made  to  a  collector.    The  court  said : 

«<Tbe  manner  in  which  the  question  is  here  put,  presents  the  case  o^ 
a  purely  voluntary  payment,  without  objection  or  notice  not  to  pay  over 
the  money,  or  any  declaration  made  to  the  collector  of  an  intention  to 
prosecute  him  to  recover  back  the  money.  •  •  •.  The  construction  of 
the  law  is  open  to  both  parties,  and  each  presumed  to  know  it.  Any 
instructions  from  the  Treasury  Department  could  not  change  the  law,. 
or  affect  the  rights  of  the  plaintiff.  He  was  not  bound  to  take,  and  adopt 
that  construction.  He  was  at  liberty  to  judge  for  himself,  and  act  ac- 
cordingly.^ 

(Gary  v.  Curtis,  3  How.,  239;  Rankin  et  al.  v.  Hoyt,  4  Id.,  331 ;  City  of 
Philadelphia  v.  The  Collector,  5  Wall.,  732;  Nichols  v.  United  States^ 
7  Id.j  128;  State  Tonnage  Tax  Cases,  12  W.,  209;  Bailey  v.  Railroad 
Co.,  22  Jd.,  639;  Railroad  Co.  t?.  Commissioners,  98  U.  S.,644;  McKee's- 
case,  12  Ct.  CI.,  534;  Hedrick  and  Warden's  cases,  16  Ct.  CL,  88.) 

The  United  States  can,  through  its  authorized  officers,  make  either  a 
negligent  or  a  voluntary  payment,  and  it  is  generally,  though  not  al- 
ways, followed  by  the  same  consequences  as  a  similar  payment  by  a 
private  debtor  to  his  creditor  (Hedrick  and  Warden's  cases,  16  Ct.  Cl.^ 
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SS).  Even  the  GoTernment  may  be  estopped,  when  the  law  has  given 
officers  authority  to  do  acts,  which,  on  legal  principles,  work  an  estop- 
pel. It  remains  to  apply  the  principles  stated,  so  far  as  applicable,  to 
the  settlements  made,  and  the  one  to  be  made,  for  the  mail  services  of 
the  appellant. 

It  is  apparent,  that,  when  the  proper  Auditor  is  about  to  certify  a 
balance  due  for  the  service  of  a  quarter,  the  Postmaster-General  may 
have  ordered  three  classes  of  deductions  to  be  made — (1)  for  the  price, 
or  part  of  the  price,  of  a  trip  (a)  not  performed  at  all,  (b)  only  partly 
performed,  or  (c)  performed  by  inferior  service;  (2)  for  more  than  the 
price  of  a  trip  not  performed  by  the  fault  of  the  contractor  or  carrier ; 
and  (3)  for  fines  for  other  delinquencies.  If  these  questions  are  all  sub- 
mitted for  decision,  and  acted  upon  by  the  Postmaster-General  and  the 
proper  Auditor,  and  the  latter  officer  as  a  Comptroller  certifies  a  bal- 
ance due  to  the  contractor  as  upon  a  final  judgment,  and  the  contractor 
is  not  guilty  of  any  fraud  in  procuring  such  certified  balance,  and  this 
balance  is  paid,  and  there  is  no  mistake  in  matters  of  fact  arising  from 
errors  in  calculation,  the  settlement  cannot,  b^^  any  executive  authority, 
be  opened  up,  nor  the  money  so  paid  reclaimed,  nor  the  contractor  sub- 
sequently charged  with  a  liability  as  to  any  matter  so  adjudged;  the 
action  so  had  is  as  conclusive  upon  all  executive  officers  as  is  the  judg- 
ment of  a  judicial  court  on  matters  which  have  passed  in  remjudioatam. 
This  is  necessarily  so  upon  legal  principle.  The  proper  officers  have 
acted  on  the  whole  «uA/ect— every  question  which  could  be  considered 
has  passed  in  remjudioatam — the  power  of  the  officers  is  exhausted,  and 
they  are  functi  officio.  This  view  is  sustained  by  many  authorities  col- 
lected in  Georgia  Case  (post).  See  Opinions  of  Bates,  Attorney-Gen- 
eral, April  25,  and  May  19, 1862  (10  Op.  Att.-Gen.,  234,  255);  Star-Route 
Case  (2  Lawrence,  Compt  Dec.,  2d  ed.,  454).  If  payment  be  made  of  a 
certified  balance,  which  is  founded  on  mistake,  collusion,  misconduct,  or 
other  error,  the  only  remedy  which  the  United  States  can  have  is  by 
action  in  the  judicial  courts.  If  there  could  be  doubt  about  the  juris- 
diction of  the  courts  to  give  relief  in  such  case,  the  authority  has  been 
given  to  them  to  the  extent  specified  in  section  4057  of  the  Revised 
Statutes.  (Postal  Laws  and  Regulations  of  1879,  sec  61.)  The  fact,  that 
such  jurisdiction  is  given,  carries  with  it  a  strong  inference  of  the  con- 
clusiveness of  the  final  judgments  of  accounting  officers  on  all  matters 
adjudicated  by  them,  so  far  as  they  and  other  executive  officers  are  con- 
cerned. (McKee's  Case,  12  Ct.  CL,  534).  Sound  policy  requires  this  con- 
clusion. If  the  United  States  can  assert  claims  for  additional  deductions 
after  an  account  has  been  adjusted  and  deductions  have  been  made,  the 
contractor  may,  for  equal,  if  not  greater,  reason,  assert  claims  for  addi- 
tional compensation,  and  ask  that  disallowances  made  be  reopened  and 
allowed.  Men  will  be  reluctant  to  enter  into  contracts,  if,  after  they 
have  been  paid,  they  may  be  required  to  refund  the  money  received, 
and  thereby  be  disabled  from  proceeding  with  the  public  service.    This 
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view  is  strongly  sapported  in  principle  by  Attorney-General  Bates 
(April  25,  1862, 10  Op.  Att.-Oen.,  234),  as  shown  by  the  extract  from  his 
opinion  above  qaoted.  And  see  his  opinion  of  May  19, 1862  (10  Op.  Att.- 
Gen.,  255).  If  the  Government  desires  to  reserve  a  right  to  make  sub- 
sequent charges  for  additional  deductions,  this  may  probably  be  done 
by  an  express  reservation  in  the  statement  of  an  account — as  ^<  suspen- 
ded for  further  examination  " — or  by  making  the  payment  ^'  on  account,'^ 
for  services. 

It  is  not  intended  to  decide  any  question  beyond  that  presented  in 
this  case  and  on  the  facts  herein.  That  is,  it  is  only  intended  to  say 
that  the  certified  and  paid  balances  conclude  the  United  States  from 
now  asserting  a  right  to  make  additional  deductions,  which,  if  now  al- 
lowed, must  necessarily  affirm,  that  the  action  of  the  Auditor,  in  certify- 
ing sums  as  due,  was  wrong,  and  that  the  certificates,  which  respectively 
declared  a  sum  as  due  to  the  contractor,  were  untrue.  If  the  contractor 
had  procured  these  certificates  by  fraud,  the  right  to  reopen  them  would 
present  a  different  question.  The  result  now  reached  is  supported  by 
reasons  elsewhere  presented.  (Star-Boute  Case,  2  Lawrence,  Gompt. 
Dec.,  2d  ed.,  454.)  This  result  lis  required  by  positive  statute,  which 
provides,  that,  <*  in  all  cases  of  contracts  for  the  performance  of  any 
service,  •  •  •,  for  the  use  of  the  United  States,  payment  shall  not 
exceed  the  value  of  the  service  rendered."    (Bev.  Stat.,  3648.) 

Another  question  now  arises  for  decision. 

If  a  balance  be  certified  as  due  to  a  contractor  and  paid,  and  the  ques- 
tion of  his  liability  for  a  deduction  of  one  or  more  times  the  price  of  a 
trip,  which  he  failed  to  perform  by  reason  of  his  own  fault  or  that  of 
the  carrier  (Bev.  Stat,  3962),  has  not  been  considered  by  the  Postmaster- 
General  or  the  Auditor,  such  question  may  be  subsequently  considered 
by  them  and  passed  upon,  certainly  before  ^Inal  payment  for  all  services 
under  the  contract  under  which  the  failure  by  fault  occurred.  Such  cer- 
tified and  paid  balance  is  not  conclusive  on  a  question  not  adjudged* 
This  must  be  so  for  several  reasons. 

1.  It  results  from  the  principle^  on  which  the  finality  of  a  certified 
balance  rests,  and  which  is,  as  already  stated,  that  in  certifying  a  bal- 
ance the  Comptroller  exhausts  his  power  and  becomes,  after  payment 
thereof, /une^tM  officio.  But  the  power  is  only  exhausted  on  the  subject- 
matter  which  has  been  considered  and  decided. 

2.  This  is  the  rule  of  necessity,  of  convenience,  and  of  justice.  When  a 
balance  for  the  service  of  a  quarter  is  certified,  it  may  not  be  possible 
to.  know  that  failures  to  perform  any  trip  were  occasioned  by  the  fault 
of  the  contractor  or  carrier.  It  may  be  a  convenience,  if  not  a  necessity, 
to  make  payment  to  the  contractor  to  enable  him  to  carry  on  his  sei*v- 
ice,  and  this  may  generaUy  be  safely  done,  leaving  the  question  of  de- 
duction for  fault  open  for  future  settlement.  It  would  be  a  hardship 
to  withhold  all  payment  to  await  the  delay  incident  to  a  proper  decision 
of  the  question  of  a  deduction  for  fault. 
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3.  If  the  rule  of  fluality  in  judicial  courts  should  be  applied  to  a  cer- 
tified balance,  there  could  be  no  future  consideration  by  accounting 
ofScers  of  the  questions  of  deductions  for  failures  by  fault  In  judicial 
courts  a  final  judgment  bars  all  claims  as  to  which  evidence  might  have 
been  given  under  the  issues.  It  may  be  conceded,  that,  in  this  case,  the 
whole  question  of  failure  by  fault  during  each  quarter  covered  by  a 
settlement  might  have  been  considered  and  decided.  In  the  three  set- 
tlements made  there  were  disallowances  for  ^Hhe  price  of "  several  trips 
not  performed,  but  no  disallowances  exceeded  the  one  price.  There 
might  have  been,  but  was  not,  a  disallowance  for  '^fiailure  •  •  • 
occasioned  by  the  fault  of  the  contractor  or  carrier."  The  papers  on 
file  were  sufficient  to  authorize  a  consideration  of  disallowances  for 
failures  occasioned  by  fault.  Beeside's  pleadings,  which  may  be  re- 
garded as  his  quasi  declaration  OTjpetitionj  consisted  of  his  contract  and 
the  demand  for  payment,  equal  to  an  allegation  of  performance.  The 
pleadings  of  the  United  States,  regarded  as  a  qtnasi  plea  or  answer, 
consisted  of  the  papers  transmitted  to  the  proper  Auditor,  and  includ- 
ing the  <^ registers"  of  **  arrivals  and  departures  of  the  mail,"  returned 
by  local  postmasters  (Bev.  Stat.,  3841),  on  file  in  the  Post-Office  Depart- 
ment, and  showing  (1)  every  failure  to  arrive  or  depart^  and  (2)  tiie  ehar- 
octer  of  the  service^  as  by  steamboat  or  land  service.  On  these  papers,  and 
such  evidence  as  the  parties  choose  to  produce,  every  right  of  the 
claimant,  and  every  defense  which  the  United  States  had  a  right  to 
make,  by  reason  either  (1)  of  failure  to  make  trips,  or  (2)  of  rendering 
service  of  an  inferior  character,  or  (3)  of  failure  occasioned  '^by  the 
fault  of  the  contractor  or  carrier,"  were  all  open  for  the  consideration 
and  decision  of  the  Postmaster-General,  and,  after  him,  of  the  proper 
Auditor.  Three  decisions  were  made,  by  each  of  which  the  Auditor 
certified  ^^  that  there  is  payable  to  the  contractor  the  amounts  specified." 
It  may  be  conceded,  that  the  sums  respectively  ^^  specified"  could  not  be 
due  and  payable  unless  the  United  States  had  no  lawful  right  to  make 
auy  deductions  in  addition  to  those  made  in  the  adjustment  of  the  ac- 
count, that  the  certified  balance  is  a  judgment,  and,  therefore,  that  the 
United  States  had  no  right  to  make  any  further  deduction.  Upon  the 
analogy  of  the  principles  already  stated  as  applicable  to  judicial  judg- 
ments, the  balances  certified  by  the  Auditor  in  this  case  would  conclude 
the  United  States  from  asserting  a  right  to  make  any  other  "deduc- 
tions." The  voluntary  payments  made  on  these  certified  balances,  upon 
the  principles  adopted  in  judicial  courts,  would  estop  the  United  States 
from  making  further  claim  for  deductions.  But  the  rule  of  res  adjudioata 
in  the  judicial  courts  rests  on  principles  already  stated — the  rule  of  res 
adjudieata  as  to  the  judgments  of  Comptrollers  rests  on  a  totally  di£fer- 
ent  principle.  This  difference  in  principle  justifies  an  application  of  the 
doctrine  oires  adjudieata  to  judgments  of  Comptrollers  with  a  different 
effect  from  the  same  doctrine  applied  to  judicial  judgments. 

4.  This  result  is  justified  by  a  usage  so  long  continued  as  to  have 
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become  a  rule  of  right  and  of  property.    It  is  now  too  late  to  depart 
from  it. 

5.  The  same  rale  is  la  principle  sanctioned  by  judicial  recognition. 
Thus,  it  has  been  held,  that,  where  a  claimant  sued  the  United  States, 
and  the  latter  had  an  independent  demand  against  the  claimant,  which 
was  not  set  up  in  the  action,  such  demand  may,  under  the  act  of  March 
3,  1875  (18  Stat.,  481),  be  asserted  as  a  set-off,  even  against  the  judg- 
ment recovered  by  the  claimant.  (Bonnafon  and  Norton's  Oases,  14  Gt. 
Ol.,  484;  Wells,  Res  Adjudieata  and  Stare  Deds-iSj  sec.  250.) 

In  this  respect  the  United  States  is  in  better  condition  than  a  private 
suitor  possibly  may  be;  for  it  seems  that  he  may  in  such  case  lose  all 
claim  against  the  United  States,  if,  when  sued  by  it,  he  neglects  to 
present  his  set-off  as  a  defense.  (Avery  v.  United  States,  12  Wall., 
304.) 

6.  To  avoid  a  misunderstanding  it  may  be  proper  to  state  some  other 
principles. 

A  certified  balance,  even  after  payment,  does  not  bar  the  future  con- 
sideration and  allowance  or  rejection  (1)  of  items  suspended,  or  (2) 
otherwise  shown  by  the  record  to  be  not  finally  passed  upon,  or  (3)  of 
independent  separate  claims  not  mentioned  in  the  account  settled,  or 
(4)  of  claims  in  these  cases  where  payments  were  made  on  account 
(Georgia  Case,  post ;  Hobbs'  Case,  17  Ct  Gl.,  189 ;  Swift  &  Go.  v.  United 
States,  18  Ct.  GL,  43.)  So,  if  the  accounts  of  a  disbursing  ofiicer  be 
settled,  and  a  balance  certified  quarterly,  this  may  not  conclude  the 
right  to  make  a  final  adjustment  at,  or  after,  the  close  of  the  fiscal  year, 
correcting  the  entire  transactions  of  the  year.  On  such  final  settlement 
it  may  then  appear  that  disbursements  have  been  made  for  particular 
items  in  excess  of  the  total  appropriations  for  such  items,  all  of  which 
could  only  be  ascertained  at  the  close  of  the  year.  In  such  case  the 
previous  settlements  are  necessarily  open  to  revision.  Besides  this,  no 
payments  are  made  on  balances  certified  in  the  adjustment  of  disburs- 
ing officers'  accounts,  unless  on  final  settlement  such  officers  have  act- 
ually advanced  money,  which  will  rarely  happen.  (Specific-Appropri- 
ation Case,  ante.)    Heoce,  there  is  in  such  cases  no  final  res  adjudieata. 

7.  An  opinion  has  been  given,  some  points  of  which  seem  to  conflict 
with  the  principle  above  stated,  that  quarterly  settlements  of  the  ac- 
counts of  mail  contractors  are  conclusive  as  to  matters  therein  adjudi- 
cated. Under  the  act  of  March  3, 1847  (9  Stat,  187),  and  in  that  year, 
the  Secretary  of  the  Navy  on  behalf  of  the  Uuited  States  made  a  con- 
tract with  E.  K.  Collins  and  associates  for  the  transportation  of  the 
United  States  mail  between  New  York  and  Liverpool  with  five  steamers 
at  a  compensation  of  $33,000  for  each  round  trip.  (8  Op.  Att.-6en., 
409.)  And  see  acts  of  August  3,  1848  (9  Stat.,  267);  March  3,  1849  (9 
Stat,  375,  378);  Sept.  28,  1850  (9  Stat,  614);  March  3,  1851  (9  Stat, 
623,  625).  On  the  30th  of  June,  1856,  the  Postmaster-General  in  con- 
sequence of  inferior  service  ordered  a  deduction  of  $36,000  from  the 
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mail-pay  of  the  qaarter  ended  on  that  date,  and  the  balance  of  the  con- 
tract price  was  certified  by  tho  proper  Comptroller  as  due  the  contractor^ 
and  paid.  Similar  dedactions  were  made  from  the  pay  of  the  next  two 
quarters,  and  the  balances  of  the  contract-price  were  duly  certified  and 
paid.  The  contractors  protested  against  the  deductions.  On  the  ex- 
piration of  the  quarter  ended  March  31, 1857— the  end  of  the  fiscal 
year^the  contractors  put  in  their  claim  for  the  full  pay  of  that  quarter^ 
and  for  all  that  had  been  deducted  from  the  contract-price  for  the  quar- 
ters ended  on  the  last  days  of  June,  September,  and  December,  l8o6. 
On  the  25th  of  February,  1857,  Attorney-General  Gushing  adrised  that 
the  deductions  to  that  time,  or  those  submitted  to  him,  had  been  made 
^'discreetly  as  well  as  legally."  (8  Op.  Att.-Gen.,  411.)  On  the  4th  of 
June,  1857  (9  Op.  Att.-6en.,  32),  Attorney-General  Black  examined  the 
whole  6ubje<;t  including  the  question  of  the  right  of  the  contractors  to 
be  paid  the  sums  previously  disallowed,  and  he  held,  that  the  dedac- 
tions were  not  justified,  and  that  the  contractors  were  entitled  to  full 
payment  of  the  contract-price  of  the  trips  performed.  After  referring 
to  all  that  had  been  done,  including  the  action  of  the  proper  Ooroptroller 
in  certifying  balances,  he  puts  the  inquiry, — ^'  when  these  things  were 
done,  did  the  matter  pass  in  rem  judicatam^  so  as  to  bind  the  party, 
right  or  wrong  Y"  And  he  concludes,  'Hhat  the  passage  of  the  account 
through  the  offices  of  the  Auditor  and  Oomptroller,  with  a  deduction 
from  the  full  pay,  does  not  prevent  the  Secretary  of  the  Navy  from  do- 
ing justice,  if  he  thinks  the  deduction  was  improper."  He  assigns  for 
his  conclusion  six  reasons^  the  first  three  of  which  have  no  application 
to  the  questions  which  are  hereinabove  considered.  But  it  may  be 
proper  to  notice  them,  as  they  have  some  significance  in  the  accounting 
system,  as  it  now  exists. 

1.  The  first  reason  given  is,  that  the  act  of  March  3, 1817  (3  Stat.,  366), 
which  gave  the  Auditor  and  Oomptroller  jurisdiction,  including  the  au- 
thority of  the  latter  to  certify  the  balance  to  the  Secretary  of  the  Navy, 
^<does  not  say  that  the  decision  of  the  accounting  officers  shall  be  final.'^ 
(9  Op.  Att-Gen.,  35.)  But  other  opinions  hold  that  such  decision  lAjituU 
and  conclusive  on  all  executive  officers.  (1  Lawrence,  Gompt.  Dec,  2d 
ed.,  App.,  ch.  xii,  548;  15  Op.  Att.-Gen.,  140.)  The  act  of  March  30^ 
1868  (15  Stat.,  54),  now  section  191  of  the  Revised  Statutes,  expressly 
so  declares.  And  the  principle  already  stated,  that,  when  a  special 
tribunal  with  a  limited  power  has  exercised  its  jurisdiction,  its  power 
is  exhausted,  necessarily  makes  such  decision  final.  {Ex  parte  Ran- 
dolph, 2  Brock.,  473.) 

2.  The  second  reason  assigned  is,  that  ^<  the  authority  to  make  this 
deduction  arises  out  of,  and  is  incident  to,  the  power  of  enforcing  the 
contract,  and  that  power  rests,  not  with  the  accounting  officers  of  the 
Treasury,  but  with  the  head  of  that  department  by  which  the  contract 
was  made."  Assuming  this  to  be  correct,  it  does  not  in  any  way  affect 
the  questions  now  to  be  decided*    But  it  may  not  be  certain,  that  the 
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action  of  the  Oomptroller  in  certifying  a  balance  was  any  t)^e  less  con- 
closive  on  the  execntive  officers  of  the  Govern  men t,  even  if  the  evidence 
on  which  he  acted  was  not  sufficient  to  justify  his  action.  The  suffi- 
ciency of  the  evidence  on  which  the  Comptroller  acted  in  a  matter  within 
his  jurisdiction  cannot  change  the  effect  of  his  judgment.  (Georgia 
Case,  post;  and  authorities  there  cited.) 

3.  The  third  reason  assigned  is,  that  the  "  Secretary  of  the  Navy,  after 
the  accounts  were  certified  by  the  Auditor  and  Oomptroller,  submitted 
the  question,  as  an  open  one,  to  the  Attorney-General  [Gashing],  who 
gave  his  opinion  [8  Op.  Att.-Geu.,  409],  without  suggesting  a  thought 
that  it  had  been  previously  settled."  Attorney-General  Gushing  held 
that  the  disallowance  had  been  properly  made.  There  was,  therefore, 
no  necessity  for  expressing  an  opinion  as  to  the  effect  of  the  action  of  the 
accounting  officers.  And  an  opinion  thus  given  would  have  settled 
nothing. 

4.  The  fourth  reason  is  assigned  in  these  words : 

"The  services  of  the  contractors  are  continuous.  The  quarterly  ac- 
counts are  all  connected  together,  so  that  the  whole  series  forms,  in  fact, 
but  a  single  account.  No  court  of  law  or  equity  would  pronounce  a 
ftnal  decree  ui>on  a  partial  account.  It  is  the  general  rule  that  when 
accounts  are  periodically  stated  of  the  same  service  or  the  same  trust, 
a  mistake  in  one  may  be  corrected  by  [in]  another.  It  is  the  practice  not 
to  consider  the  accounts  of  a  public  officer  closed  until  he  goes  out  of 
office.  The  same  rule  applies  with  equal  force,  and  for  stronger  reasons, 
to  a  contractor.  If,  therefore,  Messrs.  Collins  &  Go.  have  been  allowed 
either  too  much  or  too  little  tor  any  past  part  of  their  service,  they  may 
now  be  charged  or  credited  with  the  error .'^ 

The  conclusion  arrived  at  in  this  opinion  cannot  be  supported,  in 
view  of  the  authorities  above  cited.  This  conclusion  negatives  the 
principle  above  stated,  that  the  jurisdiction  of  a  special  tribunal  witb 
a  limited  power,  when  once  exercised,  is  exhausted.  The  opinion  says, 
that  ^^  no  court  of  law  or  equity  would  pronounce  a  final  decree  upon  a 
partial  account.^    This  is  undoubtedly  true. 

It  has  been  held  that  the  settlement  by  a  probate  court  of  a  partial 
account  of  an  executor,  administrator,  &c.,  is  final  as  to  the  matters  cov- 
ered by  the  settlement.  Thus,  in  McLellan's  Appeal  (76  Pa.  St.,  232), 
it  is  said : 

^^  A  partial  account  of  an  executor,  administrator,  guardian  or  trustee, 
confirmed  by  the  Orphans'  Gourt,  is  conclusive,  unless  duly  appealed 
from  or  changed  on  bill  of  review:  Irwin's  Appeal,  11  Casey,  297; 
Bhoads's  Appeal,  3  Wright,  186.  But  it  is  only  conclusive  of  what  it 
contains:  Shindel's  Appeal,  7  P.  F.  Smith,  43.  It  is  not  conclusive  of 
any  item  which  the  accountant  had  received,  or  ought  to  have  received, 
and  has  omitted  to  charge  himself  with,  either  through  mistake  or 
fraud,  so  that  it  was  not  settled.  Whatever  has  thus  been  omitted 
from  any  previous  account,  whether  debit  or  credit,  so  that  it  was  not 
considered  or  passed  upon,  can  be  settled  in  the  final  one." 
12D83 
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And  iu  I^slie's  Appeal  (63  Pa.  St.,  363,  364),  it  is  said: 

^^The  term  ^partial'  account  in  the  Orphans'  Court  implies,  ipsofacto^ 

that  nothing  is  settled  by  it  but  those  matters  constituting  the  items 

in  qnestiou  iu  the  statement  itself.     That  was  what  was  meant  in 

^hoads's  Appeal,  3  Wright,  186; — the  case  stands  for  that  and  no  more. 

•  •  •  #  •  •  • 

^^  Items  of  charge  and  discharge  to  the  extent  stated,  had  been  admin- 
istered and  settled,  and  the  account  confirmed.  But  being  a  partial 
account  expressly,  and  so  intended  by  the  executors,  it  did  not  operate 
in  any  way  on  items  of  charge  or  discharge  not  included  in  it,  and  it 
concluded  only  those  that  were.  Subsequently,  in  their  final  account, 
the  executors  claimed  credits  not  claimed  in  the  partial  account.  The«e 
had  mostly  arisen  when  the  test  of  collecting  the  debts  due  the  estate 
was  applied.  In  some  cases,  receipts  of  the  testator  were  in  the  hands 
of  debtors,  without  being  endorsed  on  the  evidences  of  the  debts  due 
in  the  executor's  hands;  and  in  others  the  debts  proved  entirely  uncol- 
•lectable.  These  were  items  of  discharge  against  the  charge  of  t^e  debts 
to  the  executors  in  the  inventory,  which  were  not  known,  stated  or 
passed  upon  iu  the  partial  account.  It  was  insisted,  however,  that  as 
the  executors  had  charged  themselves  with  the  inventory  of  the  debts 
due,  in  their  partial  account,  that  precludes  any  credit  in  their  final 
account  for  partial  payments  of  those  debts,  or  of  those  which  have 
turned  out  desperate.  This  is  not  correct,  according  to  the  principle  of 
Ehoads's  Appeal.  The  charge  of  the  debts  due  the  estate  did  not  pre- 
clude credits.  Those  claimed  now  were  not  passed  upon  then,  and  of 
-course,  th^  case  cited  did  not  bar  them.  Had  the  credits  been  claimed 
and  allowed,  although  erroneously,  they  would  have  stood,  unless  re- 
lieved by  a  bill  of  review. 

"To  prevent  a  result  like  that  claimed,  the  executors  took  the  precau- 
tion in  their  partial  account,  by  way  of  recapitulation,  to  define  exactly 
what  they  charged  themselves  with,  in  dollars  and  cents,  and  the 
credits  they  claimed  for  disbursements."  (4  Southern  Law  Rev.,  Aug.- 
Sept.,  1878,  430:  Negley  v.  Gard,  2q  Ohio,  316;  Shroyer  r.  Kichmond 
and  Staley,  16  Ohio  St.,  455,  Syl.  6-7,  466;  Johnson  Ex'r,  &c.,  ei  al,  v. 
Johnson  et  a/.,  26  Ohio  St.,  357;  Gandolfo  et  al  v.  Walker  et  a/.,  15  Ohio 
St.,  259-271;  Swan's  Manual,  Exe't'rs  and  Admr's,  6th  ed.,  165;  White  v. 
Starr,  13  Pick.,  380;  Paine  v.  Stone,  10  Pick.,  75;  Todd  v,  Lewis,  2 
Handy,  280;  State  of  Ohio,  &c.,  v.  Colerick,  3  Ohio,  487;  Kelly  et  aL  v. 
the  State,  &c.,  25  Ohio  St.,  578-9;  McOrory  v.  Parks,  18  Ohio  St.,  8; 
Ennis  et  al.  v.  Smith  et  aLj  14  Bow.,  400;  Lowry  v.  State,  ex  reU  Hull, 
64  Ind.,  421;  Ohning  et  al  v.  City  of  Evansville,  66  Ind.,  59. 

Many  authorities  are  collected  on  this  subject  in  3  Williams,  Execu- 
tors, 6th  Am.  Ed.,  [2061],  2169,  note. 

To  avoid  this  rule  of  the  common  law,  the  Bevised  Statutes  of  Mas- 
Bachusetts  (ch.  67,  sec.  10 — Gen.  Stats.,  ch.  98,  sec.  12)  expressly-  pro- 
vide, that,  upon  the  settlement  of  any  account  by  an  executor  or  admin- 
istrator, ^'  all  his  former  accounts  may  be  so  far  opened,  as  to  correct 
any  mistake  or  error  therein."  (Blake  and  another  v.  Pegram  and 
others,  101  Mass.,  598.)  It  is  true,  in  Wiggin,  Admr.,  t;.  Swett  (6  Met- 
calf,  Mass.,  198),  the  court  says  that  ''the  law  was  substantially  the 
same  before  the  Bevised  Statutes."  Ohio  and  other  States  have  made 
similar  provision  by  statute.    In  Sherman  and  wife  v.  Ghace,  Admz. 
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(9  R.  I.f  166),  one  point  of  the  syllabas  is,  that  <^  errors  in  a  Probate 
Account  may  be  corrected  by  opening  the  account,  or  by  proper  charges, 
or  credits  in  a  new  account,  where  the  items  have  not  been  specially  adjudi- 
cated uponJ^  It  is  not  doubted,  but  that  an  account  with  a  contractor, 
or  of  an  officer,  may  be  stated  as  a  partial  settlement  on  account^  and 
tD^ith  a  reservation  therein  made^  to  correct  errors  therein  even  as  to  items 
carried  into  the  adjustment.  But  on  principle  and  authority  it  seems, 
that,  when  a  quarterly  account  of  a  mail-contractor  is  settled  as  a  final 
account  for  a  specified  quarter  without  reservations,  and  payment  is 
made  of  the  balance  therein  certified,  with  nothing  to  show  that  pay- 
ment is  made  simply  on  account,  such  quarterly  account  is  to  be  re- 
garded as  final  as  to  all  matters  actually  passed  upon  and  settled. 

5.  The  fifth  reason  assigned  is  thus  stated: 

"  I  consider  your  duty  in  this  matter  entirely  analogous  to  that  which 
the  Postmaster-General  performs  to  the  mail  contractors  under  him.  In 
that  I  department  a  deduction  from  the  pay  of  a  contractor  for  a  failure 
in  the  service  is  never  considered  as  a  conclusive  judgment,  bnt  as  a 
mere  suspension  of  bis  right  to  be  paid  until  the  Postmaster-General 
can  hear  and  decide  upon  the  case." 

The  principles  already  stated  are  equally  api)licable  here. 

6.  The  sixth  and  last  reason  given  is  thus  stated: 

•*  The  certificate  of  the  Postmaster-General  that  the  service  was  in- 
ferior, and  the  consequent  deduction  made  by  the  accounting  officers, 
were  entirely  ex  parte.  Collins  &  Co.  knew  nothing  of  either  until  after 
they  were  both  done.  To  condemn  a  man  without  notice  or  hearing — to 
take  his  property  or  earnings  from  him  by  a  decision  made  behind  his 
back,  upon  evidence  which  he  had  no  opportunity  to  answer,  is  a  kind 
of  injustice  that  all  men  revolt  from.  These  contractors  are  entitled  of 
common  right — ex  debito  justitice — to  be  heard  by  some  one  who  will 
listen  to  the  defense  as  well  as  the  accusation;  and  how  shall  they  get 
such  a  hearing  if  the  one-sided  action  already  had  is  conclusive  upon 
them  Y  If  the  Postmaster-General,  the  Auditor,  and  the  Comptroller 
had  thought  that  they  were  passing  finally  upon  a  right  to  more  than  a 
hundred  thousand  dollars,  they  would  not  have  moved  a  step  without 
giving  full  and  timely  warning  to  the  parties  who  were  to  be  so  seriously 
affected." 

This  proceeds  on  the  idea  that  the  Comptroller  had  full  authority  to 
hear  and  decide  on  all  the  evidence.  It  is  assumed  that  he  decided 
without  giving  an  opportunity  to  be  heard.  What  evidence  there  was 
on  this  subject  does  not  appear.  It  is  the  right  of  every  claimant  to 
be  heard  before  the  Comptroller.  His  gi*€wi  judicial  tribunal  is  always 
oi>en  for  this  purpose— as  much  so  as  a  judicial  court.  The  whole  world 
has  notice  of  his  jurisdiction,  and  of  the  time  when  and  place  where  he 
will  exercise  it.  (Hambleton  v.  Dempsey  &  Co.,  20  Ohio,  173;  Georgia 
case,  po^t;  and  authorities  there  cited.)  When  this  jurisdiction  is  ex- 
ercised, it  is  conclusive  on  claimants,  and  the  end  of  all  inquiry  so  far 
as  the  executive  branch  of  the  Grovemment  is  concerned.  If  this  were 
not  so,  every  balance  certified  by  a  Comptroller  against  a  claimant,  who 
neglected  to  appear  and  be  heard,  would  be  liable  to  be  opened  up,  and 
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nothing  would  ever  be  settled.*  The  decision  of  a  OomptroUer,  when 
once  made,  '^is  final  and  binding.'^  The  Supreme  Court  has  determined 
this  question  in  Murray's  Lessee  et  aL  v.  Hoboken  Land  and  Improve- 
ment Company  (18  How.,  280).  In  that  case  it  appeared  that,  under  the 
act  of  May  15, 1820  (3  Stat.,  692),  the  First  Comptroller  stated  an  ac- 
count against  a  defaulting  collector,  and  certified  the  same  to  the  agent 
of  the  Treasury  who  issued  a  warrant  of  distress  against  the  delinquent 
officer,  and  that  under  this  his  real  estate  was  sold.  The  court  held 
that  the  certificate  of  the  Comptroller,  the  warrant,  and  the  sale  there- 
on, were  valid  as  executive  acts,  and  constituted  "  due  process  of  law." 
The  court  said: 

**That  the  auditing  of  the  accounts  of  a  receiver  of  public  moneys 
may  be,  in  an  enlarg^  sense,  a  judicial  act,  must  be  admitted.  So  are 
all  those  administrative  duties  the  performance  of  which  involves  an 
inquiry  into  the  existence  of  facts  and  the  application  to  them  of  rules 
of  law.  In  this  sense  the  act  of  the  President  in  calling  out  the  militia 
under  the  act  of  1795, 12  Wheat.,  19,  or  of  a  commissioner  who  makes  a 
certificate  for  the  extradition  of  a  criminal,  under  a  treaty,  is  judicial. 


*  The  following  psperH  refer  to  tlie  Biibject-matter  of  this  opinion : 

Treasury  Department,  Fourth  Auditor's  Office, 

May  8,  1883. 
Hon.  William  Lawrence,  /Vr«<  Comptroller : 

Sir:  In  answer  to  your  letter  of  the  3d  inst.,  yon  are  reepectfuUy  informed  that 
it  does  .not  appear  from  the  files  and  records  of  this  office  that  the  opinion  of  Hon. 
Jeremiah  S.  Black,  U.  S.  Attorney-General,  of  the  4th  of  June,  1857  (9  Opinions,  33), 
was  ever  followed  by  the  Fourth  Auditor,  nor  that  the  allowance  of  the  |36,000,  re- 
ferred to  in  that  opinion,  was  ever  made  until  the  passage  by  Congress  of  Post- Office 
bill  of  June  25,  1860,  which  specially  appropriated  the  sum  of  $80,282.72,  which,  it 
is  beUeved,  iuclnded  that  and  other  deductions  made  subsequent  to  the  rendering  of 
the  opinion,  and  which  amount  was  paid  to  £.  K.  ColUtis  and  associates,  in  accord- 
ance with  the  provisions  of  said  act. 

I  am,  very  respectfully,  your  obedient  servant, 

CHA8.  BEARDSLEY, 

Auditor. 

Post-Officb  Department, 
^Vaakingtan^  January  2,  1857. 
Sir:  The  certificates  on  the  files  of  this  Department  show  that  the  Collins  line  of 
steamers  have  performed  twelve  trips  between  New  York  and  Liverpool,  conveying 
the  United  States  mail  (six  trips  outward  from  New  York  and  six  trips  inward)  from 
the  30th  of  September  to  the  31st  of  December,  1866,  inclusive. 

Four  of  these  trips  (two  outward  and  two  inward)  having  bi-en  performed  by  the 
**  Ericsson,"  an  irregular  steamer,  and  not  of  the  class  stipulated  for  in  the  contract, 
I  again  advise,  on  account  of  the  inferior  service  rendered,  that  there  be  allowed 
fifteen  thousand  dollars  per  round  <rtp,  or  thirty  thousand  dollars  for  the  four  trips 
-performed  by  said  steamer. 

I  th«*refore  recommend  that  the  sum  of  thirty-six  thousand  dollars  ($36,000)  be  de- 
ducted from  the  mail  pay  of  the  quarter  ended  3l8t  December,  1856. 
I  am,  very  respectfully,  your  obedient  servant, 

JAMES  CAMPBELL. 
Hon.  J.  C.  Dobbin, 

Secretary  of  the  Nary. 

^  Post-Officb  Department, 

Waahingtony  April  11,  1857. 
Sir  :  The  certificates  on  the  files  of  this  Department  show  that  the  Collins  line  of 
steamers  have  performed  eight  trips  (three  outward  and  five  inward)  between  New 
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But  it  is  not  sufficient  to  bring  such  matters  ander  the  jadiciai  power, 
that  they  involve  the  exercise  of  judgment  upon  law  and  fact.  TTnited 
States  V.  Ferreira,  13  How.,  40.  It  is  necessary  to  go  further,  and  show 
not  only  that  the  adjustment  of  the  balances  due  fit)m  accounting  offi- 
cers may  be,  but  from  their  nature  must  be,  controversies  to  which  the 
United  States  is  a  party,  within  the  meaning  of  the  second  section  of 
the  third  article  of  the  Constitution.  We  do  not  doubt  the  power  of 
Congress  to  provide  by  law  that  such  a  question  shall  form  the  subject- 
matter  of  a  suit  in  which  the  judicial  power  can  be  exerted.  The  act  of 
1820  makes  sach  a  provision  for  reviewing  the  decision  of  the  account- 
ing officers  of  the  Treasury.  But,  until  reviewed,  it  is  final  and  binding; 
and  the  question  is,  whether  its  subject-matter  is  necesiiarily,  and  with- 
out regard  to  the  consent  of  Congress,  a  judical  controversy.  And  we 
are  of  opinion  it  is  not." 

And  see  Ex  parte  Randolph  (2  Brock.,  447). 

The  q  uestions  herein  considered  are  of  so  much  importance  in  practice, 
that  it  has  been  deemed  proper  to  devote  more  time  and  space  to  them 
than  is  done  in  ordinary  cases. 

The  result  thus  far  is : 

1.  That  the  balances  certified  as  due  to  Beeside  for  the  quarters  ended 
respectively  September  30,  and  December  31, 1880,  and  March  31, 1881, 
and  which  were  paid,  cannot  now  be  opened  up  nor  changed. 

York  and  Liverpool,  from  the  Ut  of  January  to  the  20th  of  Febraary,  1857,  inclasiTe, 
and  one  outward  trip  subsequent  to  the  20tb  of  February,  1857,  making  in  aU  nine 
trips  (four  outward  and  five  inward)  conveying  the  United  States  mail. 

Four  of  these  trips  (two  outward  and  two  inward)  were  performed  by  the  steam- 
ship *'  Ericsson,^  which  was  substituted  on  the  line  in  place  of  the  missing  steamer 
^'Pacific."    Any  question  of  reduction  is  referred  to  your  Department. 
I  am,  very  respectfully,  your  obedient  servant, 

AARON  V.  BROWN. 
The  Hon.  the  Secrbtart  of  the  Navy. 

Navy  Department,  July  6,  1857. 
Sir:  I  inclose  herewith  the  copy  of  a  communication  from  the  Post-Offlce  Depart- 
ment certifying  to  the  mail  service  performed  by  the  Collins  line  of  steamships  be- 
tween New  York  and  Liverpool  during  the  months  of  January,  Fel>mary,  and  March 
of  the  pn-seut  year.  You  will  be  pleased  to  state  the  account  for  this  service,  mak- 
ing the  same  deductions  for  the  inferior  service  performed  by  the  *'£ricss(m"  that 
have  been  heretofore  recommended  by  the  Post-Office  Department  for  similar  inferior 
service  during  any  qnarter  previous. 

In  compliance  with  tbe  provisions  contained  in  the  act  of  Congress,  approved  Au- 
gust 18,  1856,  directing  the  Secretary  of  the  Navy  to  give  the  notice  contemplated  in 
the  act  approved  July  21,  1852,  to  terminate  the  arrangement  for  the  additional  al- 
lowance provided  for  in  the  act,  notice  was  given  on  the  20th  of  August,  1856,  to 
Messrs.  E.  K.  Collins  &.  associates  that  the  additional  allowance  referred  to  would 
terminate  in  six  months  from  that  date. 

Very  respectfnlly,  your  obedient  servant, 

I.  TOUCEY. 
A.  O.  Dayton,  Esq., 

Fourth  Auditor, 

Navy  Department,  July  29,  1857. 
Sir:  The  attention  of  the  Department  has  been  called  to  the  settlement  with  E.  E. 
Collins  and  associates  for  mail  service  for  the  quarter  ending  30th  June,  1857,  be- 
tween New  York  and  Liverpool,  performed  by  the  steamers  of  the  Collins  line.  It 
was  the  intention  of  the  Department  that  the  service  of  the  Ericsson  should  be  paid 
for  at  the  rate  of  915,000  per  round  trip,  and  you  will  be  pleased  to  restate  the  ac- 
count for  that  quarter,  allowing  for  the  Ericsson  that  rate  of  compensation. 
Verv  resiMJctfully,  your  obedient  servant, 

ISAiLC  TOUCEY. 
A.  O.  Dayton,  Esq., 

Fourth  Auditor, 
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2.  That  such  certified  and  paid  balances  do  not  interfere  with  the  right 
.  of  the  Postmaster-General  to  order,  and  of  the  proper  Auditor  to  certify, 

against  the  contractor  disallowances  for  failures  to  perform  trips  '*  oc- 
casioned by  the  fault  of  the  contractor  or  carrier." 

3.  The  settlement  for  the  quarter  ended  September  30, 1880,  charged 
the  contractor  with  12  failures  to  arrive  and  depart  at  Elizabeth  City  and 
Williamston.  The  order  of  April  30, 1881,  charged  the  contractor  with 
25  additional  deductions  for  failures  on  83  miles  to  September  30,  $538. 
This  order  of  April  30,  1881,  was  unauthorized  and  void.  The  same 
order  makes  additional  deductions  for  additional  failures  for  the  quar- 
ter ended  March  31,  1881,  which  additional  deductions  are  equally  un- 
authorized and  void. 

4.  The  order  of  August  6,  1881,  reversed  the  former  order,  and  made 
the  total  deductions  for  failures  to  perform  trips  $1,799.87,  in  all,  instead 
of  $2,581.42,  as  in  the  previous  order.  This  was  unauthorized  and  void. 
The  same  order  imposed  a  fine  of  $500  for  miliful  failure  of  contractor  to 
perform  steamboat  service.  This  tine  was  also  unauthorized  and.  void. 
There  is  no  authority  to  impose  a  fine  in  such  case. 

6.  The  order  of  December  14,  1881,  remitted  the  fine  of  $500,  and 
increased  the  total  deductions  to  $2,299.83.  The  difference  between  this 
latter  sum  and  $1,799.87,  being  $499.96,  was  evidently  designed  as  the 
sum  to  be  charged  against  the  contractor  for  penal  deductions  for  fail- 
ures to  perform  trips  '*  occasioned  by  the  fault  of  the  contractor  or  car- 
rier"— that  is,  this  sum  of  $499.96  was  the  amount  charged  against  the 
contractor  for  penal  deductions,  besides  $1,799.87  for  the  single  prices 
of  trips  not  performed.  This  order  was  the  first  in  which  the  authority 
of  the  Postmaster-General  was  exercised  on  the  subject  of  such  addi- 
tional penal  deductions,  and,  as  to  this  sum  of  $499.96,  it  was  author- 
ized, and  is  supported  by  the  evidence.  The  latter  amount  of  $499.96 
may  lawfully  be  deducted  from  the  sum  of  $1,607.14  stated  as  due  for 
service  from  April  1,  to  May  30,  1881.  The  account  will  therefore  now 
stand  thus: 

Dr.  ./.  /i\  Reenide^  contractor^  in  account  with  the  United  States.  Cr. 


RoateNo.  130d5.  To  subcontractor's  pa v, 
April  1,  to  May  30, 
1881 $494  51 

To  amount  of  ponal  <1e- 
dnctions  to  March  31, 
1881 490  96  j 

To  deductions  for  price  | 

of  tripA  performed  in 
part,  by  "inferior" 
[land]  serrice,  from 
April  1,  to  May  30, 
1881 *795  22 

To  penal  deductions  for 
the  same  trips *124  25 


Route  No.  13095.  By  transportation  at 
$2,487.50  per  quarter 
from  April  1,  to  May 

30,1881 $l,e07  li 

By    balance    duo    the 

UnitedStatea 306^ 


1,913  94 


1,913  &4 


*  These  Items  of  $795.22  and  $124.25  are  ascertained  as  follows :  The  sum  of  $795.22  is  indnded  in  the 
order  of  August  9,  1881 ;  the  sum  of  $124.25  is  ascertained  by  the  5-32  pro  rata  on  $795^22,  under  order 
of  December  14,  1881.  in  Hen  of  fine  of  $125  imposed  by  order  of  August  9,  1881. 
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The  contract  was  lawfully  aunuiled  for  '^  repeated  failures  to  ruQ 
agreeably  to  contract."  The  appellant  is  not  entitled  to  one  month's- 
extra  pay.  The  question,  whether  the  balance  of  (306.80  found  due  to 
the  United  States  can  be  deducted  from  any  sum  which  has  been,  or 
may  be,  found  due  to  the  contractor  for  mail  service  under  other  con* 
tracts,  does  not  now  arise.  Such  question  can  only  be  decided  by  the 
First  Comptroller  in  case  it  is  presented  on  appeal  from  the  action  which 
may  be  taken  by  the  proper  Auditor  under  such  other  contract.  The 
question,  whether  such  balance  of  $306.80  can  be  recovered  by  judicial 
action  against  the  contractor,  is  one  which  is  not  to  be  decided  by  the 
First  Comptroller. 

The  following  order  is  made : 

In  the  matter  of  the  appeal  to  the  First  Comptroller  taken  by  J.  E» 
Reeside  from  the  action  of  the  Auditor  of  the  Treasury  for  the  Post- 
Office  Department  in  relation  to  the  claims  of  said  Reeside  for  com- 
pensation, &c.,  for  service  performed  under  contract  of  July  27,  1880,, 
for  transporting  the  mail  on  route  No.  13095  from  Elizabeth  City, 
North  Carolina,  to  Williamston,  &c. 

This  appeal  came  on  to  be  heard  on  the  papers  and  evidence  trans- 
mitted to  the  First  Comptroller  by  the  Auditor  of  the  Treasury  for  Ihe 
Post-Oftice  Department,  and  on  other  evidence  introduced  by  the  appel- 
lant, J.  B.  Reeside,  and  said  Reeside  having  appeared  in  person  and  by 
his  counsel,  Hon.  John  J.  Weed,  and  having  argued  said  appeal  before 
the  First  Comptroller,  who  being  fully  advisetl  in  the  premises: 

It  is  by  the  said  First  Comptroller  in  the  Department  of  the  Treasury 
of  the  United  States  considered,  ordered,  and  adjudged,  that  the  ac- 
tion of  said  Auditor  in  certifying  a  balance  due  for  services  rendered 
on  said  mail-route  No.  13095  for  the  several  quarters  ended  September 
30,  and  December  31,  1880,  and  March  31,  1881,  is  ratified,  approved, 
and  confirmed ;  and  that  the  action  of  said  Auditor  in  stating  an  ac- 
count April  12,  1882,  and  finding  a  balance  due  from  said  Reeside  to 
the  United  States  ol  $1,063.21  is  reversed  and  set  aside. 

And  said  First  Comptroller  does  now  find  that  the  United  States  is 
indebted  to  said  Reeside  in  the  sum  of  (1,607.14  for  service  under  said 
contract  on  said  route  No.  13095  from  April  1,  to  May  30, 1881,  inclu- 
sive ;  that  the  United  States  has  paid  thereon  to  a  subcontractor  en- 
titled thereto  $494.51 ;  that  the  Postmaster  General  has  duly  found  and 
ordered  that  $499.96  should  be  deducted  from  the  pay  of  said  Reeside 
as  contractor  for  failures  occasioned  by  the  fault  of  said  contractor  or 
carrier  to  perform  service  according  to  contract  on  said  route,  over 
and  above  all  deductions  for  the  price  of  trips  not  performed,  without 
reference  to  such  fault,  for  the  period  prior  to  April  1,  1881 ;  and  that 
said  Postmaster-General  has  duly  found  and  ordered  that  $795.22 
should  be  deducted  from  the  pay  of  said  Reeside  as  contractor  on  said 
route  for  the  price  of  trips  not  performed  according  to  said  contract 
between  April  1,  and  May  30,  1881,  and  that  a  deduction  of  $124.25 
should  be  made  for  failures  occasioned  by  the  fault  of  said  contractor 
or  carrier  to  perform  service  according  to  said  contract  within  said  pe- 
riod last  named  ;  all  of  which  findings  and  orders  to  the  extent  men- 
tioned, and  the  action  of  said  Auditor  in  stating  an  account  on  the 
basis  of  said  findings  and  orders  to  the  extent  stated,  are  approved, 
ratified,  and  confirmed. 
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And  it  is  farther  considered,  ordered,  and  adjudged  that  the  United 
States  does  not  owe,  and  is  not  indebted  to,  said  Beeside  in  any  snm 
whatever  on  account  of  said  contract,  or  for  service  rendered  b3'  rea- 
son thereof,  bat  that,  if,  upon  the  facts  stated  and  found  as  aforesaid, 
there  may  lawfully  be  due  from  said  Eeeside  to  the  United  States  any 
sum,  then  there  should  be  and  is  due  from  him  to  the  United  States 
the  sum  of  $306.80,  and  it  is  now  so  adjudged  accordingly. 

And,  so  far  as  the  United  States  can,  upon  said  facts  and  judgment, 
lawfully  retain  from  said  Beeside  said  sum  on  account  of  any  sum  or 
sums  djae,  or  to  become  due,  from  the  United  States  to  said  Bieeside,  it 
is  adjudged  that  the  United  States  shall  have  such  right,  and  the  right 
also,  if  any  can  lawfully  exist,  to  maintain  an  action  in  any  court  of 
competent  jurisdiction  to  recover  said  sum.  And  it  is  adjudged,  that, 
in  ca«e  the  law  does  not  authorize  the  United  States  to  retain  such  sum 
or  maintain  any  such  action  so  mentioned,  the  rights  of  said  Beeside 
shall  not  be  prejudiced  by  the  premises.* 

'Tbbasurt  Department, 

First  Comptroller's  Office^  May  9, 1883. 

Note  bt  First  Comptrollbr. 

*  In  this  connection  the  following  is  presented  for  information : 

Department  of  Justice, 

Washington,  Iforember  17,  18S1. 
Hon.  C.  J.  Foloer, 

Secrttarjf  of  the  Treasury. 

Sir  :  I  have  conBidered  the  case  presented  in  the  accompanying  letter  of  the  An> 
ditor  of  the  Treasury  for  the  Post-Office  Department,  dated  the  Ist  instant,  which 
was  referred  to  the  Attomey-GeDeral  by  the  Hon.  H.  F.  French,  Acting  Secretary  of 
the  Treasury,  on  the  3d  instant,  with  a  request  for  an  opinion  upon  the  question 
suggested  therein.    The  letter  states : 

**  In  a  case  pending  in  this  office  [i.  e.,  office  of  the  Auditor],  the  pay  of  a  con- 
tractor is  held  to  be  applied  to  indebtedness  incurred  by  reaHon  of  fines,  forfeituTes, 
and  penalties,  certified  to  the  Auditor  by  the  Postmaster-General,  in  accordance  with 
the  taw  and  a  contract  entered  into  with  J.  E.  Reeside,  for  the  transportation  of 
the  mails,  for  the  proper  performance  of  which  contract  Edwin  Reeside  was  one  of 
the  sureties.  Edwin  Keeside  is  also  a  contractor  for  the  transportation  of  the  mails, 
and  there  not  being  enongh  due  J.  E.  Reeside  to  cover  the  indebtedness,  the  pay  of 
Edwin  Reeside,  surety,  has  also  been  withheld,  with  the  view  to  protecting  the  Gov> 
em  moot  from  loss  on  account  of  the  principal. 

^*  Before  the  service  was  perfoniied  by  Edwin  Reeside,  for  which  payment  is  withheld, 
he  gave  a  pay  draft  to  Joseph  Lockey,  for  money  had  and  received  by  Reeside  to  his 
nse,  as  has  long  been  a  custom  and  usage  with  contractors  for  the  transportation  of 
the  mails ;  and  Mr.  Lockey  feels  aggrieved,  and  protests  against  the  action  of  the 
Auditor  in  withholding  the  payment  of  this  draft,  with  a  view  to  meeting  Edwin 
Reeside's  liability  to  the  Government  as  the  surety  of  J.  E.  Reeside.  As  no  appeal 
from  the  action  of  the  Auditor  can  be  taken  to  the  Comptroller  in  this  case.  I  desire 
that  you  obtain  the  opinion  of  the  Attorney-General  upon  the  right  of  the  Auditor  to 
withhold  payment  to  a  surety,  to  protect  thn  Government  from  loss,  and  the  rights  of 
the  parties  interested,  upon  the  facts  as  herewith  submitted." 

The  draft  given  by  Edwin  Reeside,  contractor,  is  dated  February  17,  1881.  It  is  drawn 
upon  the  Audi  tor  in  favor  of  Joseph  Lockey  or  order,  atid  calls  for  the  payment  of  $!^7.50 
out  of  any  moneys  due  the  drawer  on  route  11093  *'for  the  quarter  ending  June  30, 
1881/'  By  the  regulations  of  the  Auditor's  Office,  drafts  of  mail  contractors  on  their 
quarterly  pay  are  not  **  accepted^'  but  are  simply  received  and  placed  on  file,  and  they 
are  moreover  filed  *' subject  to  fines,  dednctious,  collections,  the  amount  due  the  sub- 
contractor, in  accordance  with  the  act  of  Congn'.88  approved  May  17,  1878,  and  any 
claim  or  demand  the  Post-Office  Department  may  have  against  the  contractor."  These 
regulations  are  printed  on  the  blank  form  of  draft  furnished  by  the  Auditor,  which 
was  made  U8e  of  in  preparing  thH  draft  above  mentioned ;  so  that  Mr.  Lockey  must  be 
presuuied  to  have  had  notice  of  their  purport  when  h«  took  the  draft. 

At  the  time  said  draft  was  drawn  by  Edwin  Ri^eside,  he  was  a  surety  on  the  con- 
tract of  J.  E.  Reeside,  for  transporting  the  mnil  on  route  13095.  In  a^jiisting  the 
account  of  J.  E.  Keeside  for  service  performed  under  th<*t  contract  for  the  quarter 
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ending  March  31, 1881,  the  Auditor  has  found  a  Ualance  of  |1,750.64  due  the  United 
States,  arising  from  iines,  penaltiee,  and  forfeitures  incurred  by  the  contractor  under 
the  same  contract  and  certified  to  the  Auditor  by  the  Postmaster-General.  For  this 
balance,  assuming  it  to  be  a  valid  claim  against  the  contractor,  Edwin  Ree*dde  is  liable 
as  his  surety. 

I  am  of  opinion  that  the  Auditor  may  lawfully  withhold  payment  of  an  amount  due 
Edwin  Reeside  under  his  contract,  sufficient  to  meet  his  liability  for  indebtedness  to 
the  Government  as  surety  on  the  contract  of  J.  E.  Reeside.  (See  McKnieht  v.  United 
States,  98  U.  S.  Rep.,  179),  and  that  the  draft  given  by  the  former  upon  his  quarterly 
pay  confers  upon  the  holder  thereof  no  right  which  prevents  such  pay  being  thus 
withheld.  In  the  first  place,  the  draft  is  void  as  an  assignment  of  the  fund  upon 
which  it  was  drawn  (Spoiford  v.  Kirk,  97  U.  S.  Rep.,  484);  and,  secondly,  the  regula- 
tions of  the  Auditor's  Office,  under  which  the  draft  was  received  and  placed  on  file 
there,  and  of  which  the  holder  had  notice  preclude  any  obligation  thence  arising  that 
would  bind  the  Government  to  apply  the  fund  to  the  payment  thereof,  in  preference 
to  retaining  the  same,  as  a  measure  for  its  own  protection,  to  offset  a  liabilitv  of  the 
drawer.  There  was  not  only  no  acoeplance  of  tne  draft  by  the  Auditor,  but  it  was 
received  and  filed  by  him  subject  to  **  any  claim  or  demand''  of  the  Post-Office  Depart- 
ment against  the  drawer. 

I  am,  sir,  very  respectfully, 

S.  F.  PHILLIPS, 

Acting  Attorney- Gmeral, 

Trkasurt  Department,  N^^anher  :^,  1881, 
Respectfully  referred  to  the  Auditor  of  the  Treasury  for  the  Post-Office  Department. 

H.  F.  FRENCH, 
Aa9i9tani  Secreiarjf. 


IN  THE  MATTER  OF  THE  AUTHORITY  OF  ACCOUNTING  OFFICERS  TO  AD- 
JUST ACCOUNTS  FOR  EXPENSES  INCURRED  FOR  THE  LAST  SICKNESS 
AND  BURIAL  OF  DECEASED  PENSIONERS,  UNDER  SECTION  4718  OF  THE 
REVISED  STATUTES.— PENSIONERS'  BURIAL  EXPENSE  CASE. 


1.  The  decision  of  the  Commissioner  of  Pensions  placing  a  person  on  the  pension  roll 

and  fixing  the  amount  of  his  pension,  is  oonclui^ive  upon  the  accoanting  officers, 
who,  consequently,  in  settling  the  accounts  of  pension  agents,  have  no  authority 
to  go  behind  the  pensioners'  certificate. 

2.  The  general  intention  of  Congress,  in  the  statutes  regulating  the  adjustment  of 

public  accounts,  is  that  all  unliquidated  demands  against  the  Grovernment  shall 
be  adjusted  by  the  accounting  officers. 

3.  Section  4718  of  the  Revised  Statutes  was  not  intended  to  restrict  or  qualify  the 

declaration  contained  in  section  236,  that  all  demands  and  accounts  whatever 
against  the  Government  shall  be  audited  and  adjusted  in  the  Treasury.* 

*  Section  2:36  of  the  Revised  Slatutes  declares  that  '^alZ  claims  and  demands  tr^at- 
ever"  against  the  United  States  **  shall  be  settled  and  adjusted  in  the  Department  of 
the  Treasury."  The  same  section  declares  that  **  all  accounts  whatever  in  which  the 
United  States  are  concerned  ss  debtors  shall  be  adjusted"  in  the  same  Department. 
Thus,  *' claims  and  demands"  are  nsed  to  comprehend  more  than  '*  accounts."  The 
foregoing  opinion  of  the  Attorney-General  seems  to  favor  the  conclusion  that  account- 
ing officers  have  jurisdiction  of  unliquidated  demands.  The  same  conclusion  seems  to 
be  supported  by  Baird  v.  United  States,  96  U.S.,  430;  s.  c.  13  Court  CI.,  561.  Itwasheld 
in  Printers'  Case  (2  Lawrence,  Compt.  Dec,  522),  that  accounting  officers  have  juris- 
diction of  unliquidated  doniands  not  sounding  in  tort.  But  see  Power's  case,  18  Court 
CI.,  274,  citing  Carmack's  case,  2  Court  CI.,  140;  McKee's  case,  12  Court  CI.,  556  ;  4  Op. 
Att.-Gen.,  327,  627;  6  /d.,  524;  14  /d.,  24.  The  weight  of  authority  is  that  accounting 
officers  have  Jurisdiction  of  all  claims  of  whatever  nature  which  may  be  lawfully  made 
against  the  United  States.  When  accounting  officers  have  allowed  part  of  an  entire 
indivisible  demand,  and  the  claimant  has  received  pa^^ment  thereof  without  objection, 
he  is  estopped  from  bringing  an  action  for  another  part  of  the  same  demand.  Baird 
r.  United  States,  96  U.  S.,  430. 
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4.  The  Commissioner  of  PenBions  bas  no  authority  to  audit  and  adjucit  accounts  pre- 

sented by  persons  who  have  borne  the  expenses  of  'Hhe  last  sickness  and  burial'' 
of  deceased  pensioners  under  section  47 lo  uf  the  Revised  Statutes. 

5.  Such  accounts  must  be  audited  and  adjusted  by  the  accountlDg  officers  in  the 

Treasury  Department. 

6.  Accounting  officers  have  Jurisdiction  of  demands  for  unliquidated  damages  in  those 

cases  in  which  claims  therefor  lawfully  exist  against  the  United  States.* 

The  following  opinion  is  published,  not  only  for  its  compact  and 
clear  statement  of  the  law  applicable  to  the  questions  therein  directly 
considered,  but  because  in  principle  it  applies  to  the  adjustment  of  many 
aexK>unts. 

Department  op  Justice, 
Washington^  3d  August^  1882. 

Sir  :  The  question  presented  by  the  letter  of  the  Second  Comptroller, 
referred  to  in  and  accompanying  your  communication  of  the  8th  of  July 
ultimo,  requesting  my  opinion,  is,  whether  the  accounts  presented  by 
persons  who  have  borne  the  expenses  of  *'tlie  last  sickness  and  burial'^ 
of  deceased  pensioners,  under  section  4718  of  the  Revised  Statutes,  must 
be  audited  and  adjusted  in  the  Treasury  by  the  accounting  officers  after 
an  examination  of  the  original  vouchers  and  papers,  or  whether  the 
Commissioner  of  Pensions  may  determine  finally  the  amount  properly 
due  for  such  exi)en8e8,  and,  bj'  withholding  the  original  vouchers  from 
the  accounting  officers,  comi)el  them  to  audit  and  allow  such  claims  upon 
the  mere  certificate  of  tliat  officer. 

It  is  conceded  by  the  Comptroller,  in  his  letter,  that  the  Commissioner 
of  Pensions  is  authorized  to  decide  who  are  entitled  to  be  pensioners 
and  the  amounts  to  be  paid  to  them,  respectively,  as  such,  and  that  his 
decision  is,  to  that  extent,  conclusive  as  to  the  accounting  officers;  but 
he  insists  that  claimants  for  reimbursement  of  expenses  of  the  last  sick- 
ness and  burial  of  pensioners  are  not  in  any  sense  on  the  footing  of  pen- 
sioners, and  that  the  ascertainment  and  allowance  of  the  different  items 
of  such  expenses  belongs  exclusively  to  the  accounting  officers  of  the 
Treasurj'. 

Section  4718  of  the  Revised  Statutes  provides  that  when  a  pensioner 
or  a  person  entitled  to  a  pension  and  "having  an  application  therefor 
pending,''  shall  die,  not  leaving  a  widow  or  child  surviving  him,  "no 
payment  whatsoever  of  the  accrued  pension  shall  be  made  or  allowed, 
except  so  much  as  may  be  necessary  to  reimburse  the  person  who  bore 
the  expenses  of  the  last  sickness  and  burial  of  the  decedent  in  cases 
where  he  did  not  leave  sufficient  assets  to  meet  such  expenses." 

It  may  be  assumed  as  established  that  the  decision  of  the  Commis- 
sioner  of  Pensions  placing  a  person  on  the  pension  roll  and  fixing  the 
amount  ot  his  pension  is  conclusive,  and,  consequently,  that  in  settling 
the  accounts  of  pension  agents  the  accounting  officers  have  no  authority 
to  go  behind  the  pensioner's  certificate. 

It  must  be  taken  as  equally  clear,  that  as  the  pension  law  determines 
the  amounts  to  be  paid  the  various  pensioners,  the  actioji  of  the  Commis- 
sioner of  Pensions  in  allowing  or  directing  payment  of  a  pension  cannot 
be  said  ever  to  involve  an  accounting,  in  any  proper  sense  of  that  term. 

*  The  foregoing  syllabus  of  the  opinion  of  the  Attorney-General  aud  of  the  foot-note 
was  prepared  by  the  First  Con^ptroUer.  The  able  opinion  of  the  learned  Attorney- 
General  is  taken  from  the  Annual  Report  of  the  Commissioner  of  Pensions  for  thd 
fiscal  year  1882. 

As  to  opinions  of  Attorney -General  to  aid  an  auditor,  see  10  Op.  Att.-Gen.,  48;  11 
Op.  Att.-Gen. ,  5,  (5;  3  Lawrence,  Compt.  Dec,  Introduction,  xvi. 
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An  examination  of  the  various  provisions  under  the  title  *^  Peusious'' 
in  the  Revised  Statutes  will  show  that,  with  the  exception  of  said  sec- 
tion 4718,  there  is  not  one  that  calls  for  the  auditing  and  settling  of  ac- 
counts, and  that  there  is  an  entire  absence  of  any  direct  or  express  in- 
tention that  the  Commissioner  of  Pensions  should  have  the  power  to 
audit  accounts. 

So  far  from  it,  indeed,  the  law  withholds  from  him  the  power  to  ad- 
minister oaths,  which  is  expressly  conferred  on  the  Auditors  of  the  Treas- 
ury, that  they  may  take  testimony  "in  any  case  in  which  they  may  deem 
it  necessary  for  the  due  examination  of  the  accounts  with  which  they 
shall  be  charged.^    (§  297  R.  S.) 

Congress  has  provided  an  admirable  system  for  the  adjustments  of 
public  accounts  (chapters  3  and  4  R.  S.),  and  has  declared  that "  all  claims 
and  demands  whatever  by  the  United  States  or  against  them,  and  all 
accounts  tehatever  in  which  the  United  States  are  concerned,  either  as 
debtv>rs  or  as  creditors,  shall  be  settled  and  adjusted  in  the  Department 
of  the  Treasury."  (§  236  R.  8.)  This  system  has  been  in  operation  from 
tbe  foundation  of  the  Government,  and  there  can  be  no  doubt  as  to  the 
general  intention  of  Congress  that  all  unliquidated  demands  against  the 
Government  shall  be  adjusted  by  the  accounting  officers  forming  the 
system. 

Whether  we  regard  sections  4718  and  236  as  holding  the  same  relation 
to  one  another  as  when  the  former  was  section  25  of  the  act  of  3d  March, 
1873,  and  the  latter  section  3  of  tbe  act  of  3d  March,  1817,  or  since  the 
enactment  of  the  Revised  Statutes  as  parts  of  one  and  the  same  statute, 
I  perceive  no  ground  whatever  for  holding  that  section  4718  was  in- 
tended to  restrict  or  qualify  the  declaration  contained  in  section  236 
that  all  demands  and  accounts  whatever  against  tbe  Government  shall 
be  audited  and  adjusted  in  the  Treasury. 

It  is  the  first  duty  of  the  expounder  of  several  cognate  statutes,  or  of 
several  provisions  of  the  same  statute,  to  give  them  all  a  harmonious 
interpretation,  and  nothing  short  of  some  irreconcilable  repugnancy  can 
justify  him  in  imputing  to  the  legislature  confused  or  inconsistent  in- 
tentions. 

From  the  time  of  the  pa'^sage  of  the  act  of  1873  until  a  very  recent 
date,  according  to  the  Comptroller's  letter,  these  two  provisions  have 
been  treated  as  in  perfect  harmony,  and  accounts  under  section  4718 
have  been  audited  and  adjusted  by  the  accounting  officers  after  an  ex- 
amination of  the  original  vouchers  and  papers,  in  the  accustomed  way, 
and  it  is  only  by  a  strained  construction  of  this  section  that  any  collision 
between  it  and  section  236  is  now  produced. 

It  follows,  therefore,  that  the  Commissioner  of  Pensions  has  no  author- 
ity to  audit  and  adjust  accounts  under  said  section  4718  R.  S. 

It  is  proper  to  add  that  my  opinion  of  the  28th  April,  1882,  which, 
the  Comptroller  says,  has  been  invoked  as  an  authority  for  the  new 
interpretation  of  section  4718,  does  not  conflict  with  this  opinion.  In 
the  fonner  it  was  held  that  Congress  intended  that  a  decision  of  the 
Commissioner  of  Pensions  as  to  the  amount  demandable  by  a  pen- 
sioner should  be  conclusive,  while  this  opinion  holds  that  Congress  had 
no  intention  to  invest  that  officer  with  the  power  to  audit  and  adjust 
accounts  under  section  4718. 

The  language  of  each  opinion  must  be  taken  in  connection  with  its 
subject-matter. 

Very  respectfully,  your  obedient  servant, 

BENJAMIN  HARRIS  BREWSTER, 

Attorney- Oeneral. 

The  Secbetaby  of  the  Tbeasuby. 
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IN  THE  MATTER  OF  THE  RIGHT  OP  THE  UTAH  AND  NORTHERN  RAIL- 
WAY COMPANY  TO  PAYMENT  FOR  SERVICES  IN  CARRYING  MAILS  FOR 
THE  UNITED  STATES.— RAILWAY-COMPENSATION  CASE. 


1.  The  act  of  March  3,  1873  (17  Stat.,  508,  sec.  2),  as  carried  into  section  5260  of  the 
Revised  Statates,  gives  no  right  to  any  officer  of  the  Gorernment,  to  withhold 
from  a  railway  company,  which  did  not  receive  aid  in  subsidy  bonds  of  the 
United  States,  the  payment  of  compensation  earned  by  it  in  carrying  mails,  even 
thongh  snch  company  is  ''controlled''  by  a  bond-snbsidized  railway  company. 

H,  Neither  the  so-caUed  "Thurman-act"  of  May  7,  1878  (20  Stat.,  56),  nor  the  act  of 
March  3, 1879  (20  Stat.,  420),  gives  any  authority  to  withhold  such  compensation 
from  a  railway  company  which  received  no  aid  in  subsidy  bonds  of  the  United 
States. 

3.  The  statutes  relating  to  the  bond-subsidized  Pacidc  railway  companies  do  not  re- 

peal, nor  in  any  manner  interfere  with,  the  statutes  giving  jurisdiction  to  ac- 
counting officers  of  the  Treasury  Department. 

4.  The  Utah  and  Northern  Railway  Company  is  entitled  to  payment  from  the  United 

States  for  its  services  in  carrying  the  mails  of  the  United  Stat-es  in  pursuance  of 
the  regulations  of  the  Post-Office  Department. 

Under  the  acts  of  July  1,  1862  (12  Stat.,  489),  and  July  2,  1864  (13 
Stat,  356),  subsidy  bonds  were  issued  by  the  United  States  to  six  Pa- 
cific railroad  companies,  in  various  amounts  Iknd  dates,  from  January 
16, 1866,  until  the  roads  were  completed.  In  January,  1870,  accounts 
were  opened  in  the  Treasury  Department  against  these  companies,  re- 
spectively, charging  each  for  interest  paid  by  the  United  States  on  the 
bonds.  In  September,  1870,  the  First  Comptroller  transmitted  to  the 
treasurer  of  each  company  a  statement  of  account,  showing  the  balance 
alleged  to  be  due  to  the  United  States,  and  requesting  payment.  At 
October  term,  1875,  the  Supreme  Court  decided,  that  the  interest  paid 
by  the  United  States  on  the  bonds  was  not,  and  would  not  be,  due  uutU 
the  maturity  of  the  bonds  thirty  years  after  their  date.  (United  States 
«.  Union  Pacific  Railroad  Co.,  91  U.  S.,  72.) 

The  acts  of  March  3,  1873  (17  Stat.,  608,  sec.  2),  and  June  22,  1874, 
(18  Stat.,  200),  as  carried  into  the  Revised  Statutes,  provide  as  follow ; 

"Sec.  5260.  The  Secretary  of  the  Treasury  is  directed  to  withhold  all 
payments  to  any  railroad  company  and  its  assigns,  on  account  of  freights 
or  transportation  over  their  respective  roads  of  any  kind,  to  the  amount 
of  payments  made  by  the  United  States  for  interest  upon  bonds  of  the 
United  States  issued  to  any  such  company,  and  which  shall  not  have 
been  re-imbursed,  together  with  the  five  per  centum  of  net  earnings  due 
and  unapplied,  as  provided  by  law. 

"  Seo.  5261.  Any  such  company  may  bring  suit  in  the  Court  of  Claims 
to  recover  the  price  of  such  freight  and  transportation,  and  in  such  suit 
the  right  of  such  company  to  recover  the  same  upon  the  law  and  the 
facts  of  the  case  shall  be  determined,  and  also  the  rights  of  the  United 
States  upon  the  merits  of  all  the  points  presented  by  it  in  answer  thereto 
by  them;  and  either  party  to  such  suit  may  appeal  to  the  Supreme 
Court;  and  both  said  courts  shall  give  such  cause  or  causes  preccSdence 
of  all  other  business." 
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Subsequently  to  the  pasRage  of  the  act  of  March  3, 1873  (17  Stat.,  508, 
sec.  2),  the  balances  accruing  for  transportation  of  the  mails  of  the 
United  States  over  the  several  subsidized  roads  were  certified  quar- 
terly to  the  Postmaster-General  as  payable  to  the  Secretary  of  the 
Treasury,  as  assignee,  and  post-office  warrants  on  the  Treasurer  of  the 
United  States  were  issued  in  accordance  therewith.  The  act  of  May  7, 
1878  (20  Stat.,  58,  sec.  2),  provides,  "that  the  whole  amount  of  compen- 
sation which  may,  from  time  to  time,  be  due  to  said  several  [subsidized] 
railroad  companies  respectively  for  services  rendered  for  the  Govern- 
ment shall  be  retained  by  the  United  States,"  to  be  applied,  in  the  mode 
therein  authorized,  to  the  payment  of  the  interest  and  principal  of  the 
subsidy  bonds.  Under  the  act  of  March  3,  1879  (20  Stat.,  420),  the 
Poet(>ffice  Department  declined  to  issue  warrants  to  pay  comx)ensation 
for  services  of  such  companies.* 

April  21,  1879,  the  Secretary  of  the  Treasury  requested  the  Auditor 
of  the  Treasury  for  the  Post-Office  Department  to  report  to  him,  "under 
the  proper  claasification  as  to  fiscal  years,  the  amounts  that  have  already 
been  certified  to  be  due  to  the  various  Pacific  railroad  companies  for 
transportation  services  performed  for  the  Post-Office  Department,  in 
order  that  the  proper  credits  may  be  entered  on  the  books  of  the  [Treas- 
ary]  Department  as  contemplated  by  the  •  •  •  act  [of  March  3, 
1879,  20  Stat., 420] ''^  also  to  "report  from  time  to  time  such  amounts 
as  may  hereafter  be  certified  to  be  due  to  those  companies  for  like  serv- 
ices." 

As  a  farther  part  of  the  history  of  these  railroads  the  following  may 
be  of  some  value: 

February  17, 1879,  the  Postmaster-General  addressed  a  letter  to  the 


*The  foUowing  wUl  explain  the  practice: 

By  act  of  March  3,  1S79  (20  Stat.,  420),  the  Secretary  of  the  Treasury  is  authorized 
to  make  sach  entries  upon  the  books  of  the  Department  as  will  carry  to  the  credit  of 
the  Union  Pacific,  Central  Pacific,  Kansas  Pacific,  Western  Pacific,  and  Sioux  City 
and  Pacific  Railroad  Companies,  respectively,  the  amounts  earned  by  them  for  trans- 
portation of  the  mails. 

In  order  to  carry  out  this  provision  in  conformity  to  the  Treasury  system  of  book- 
keeping, a  permanent  indefinite  appropriation,  entitled  ''Mail  Transportation,  Pacific 
Rauroad,''  was  created.  It  is  an  appropriation  only  in  name ;  no  payments  of  money 
are  made  from  it. 

On  the  adjustment  of  an  account  in  favor  of  one  of  the  above-named  companies 
for  transportation  of  the  mail,  the  balance  found  due  to  the  company  is  certined  by 
the  Sixth  Auditor  to  the  Secretary  of  the  Treasury,  who,  upon  receipt  of  a  copy  of 
the  aoditor'a  report,  or  certificate,  issues  his  warrant  in  favor  of  the  company,  making 
the  amount  thereof  chargeable  to  the  appropriation  for  "  Mail  Transportation,  Pacific 
Hailroads.''  The  Secretary  at  the  same  time  issues  two  counter-warrants  covering, 
or  transferring,  the  amount  to  the  credit  of  the  company.  One  of  these  connter- 
wamnt«  is  for  the  amount  which  is  carried  to  the  sinking  fund  of  the  company,  the 
other  goes  to  the  account  for  the  reimbursement  of  interest. 

AccountA  of  said  companies  for  Gk>vernm6nt  transportation,  other  than  transporta- 
tion of  the  mails,  are  adjusted  by  the  proper  auditors  and  made  chargeable  to  the 
appropriations  provided  for  the  branches  or  the  public  service,  respectively,  to  which 
the  transportation  appertained.  Counter- warrants  are  issued  for  the  sums  which  are 
to  be  withheld  from  the  amounts  allowed,  and  the  amounts  of  these  counter- warrants 
are  credited  to  the  companies  on  the  books  of  the  Treasury  by  the  Register  of  the 
Treasury  as  in  the  case  of  mail  transportation. 
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Secretary  of  the  Treasury  relative  to  compensation  claimed  by  the  Sioux 
City  and  Pacific  Railroad  Company  for  transportation  of  mails  on  a 
branch  road  from  Fremont  to  Wisner  operated  by  said  company  under 
a  lease.  This  was  I'eferred  to  the  Secretary  of  the  Interior  for  his  views, 
who,  in  answer,  April  12, 1879,  expressed  the  opinion  to  the  Secretary 
of  the  Treasury,  that  section  2  of  the  act  of  March  3, 1873  (17  Stat.,  508), 
did  not  authorize  the  retention  of  the  amount  earned  by  the  transporta- 
tion of  mails  over  railroads  constructed  by  private  enterprise  and  with 
no  grant  of  lands,  bonds,  or  other  aid,  from  the  Government,  although 
such  roads  were  operated  underlease  by  another  corporation  which  had 
received  such  lands  or  bonds. 

April  21, 1879,  the  Secretary  of  the  Treasury  in  a  letter  to  the  Post- 
master-General concurred  in  this  view.* 


*A  circular  was  issued,  as  follows: 

(circular.) 

TRANSPORTATION  OVER  PACIFIC  RAILROADS. 

(1879.— Department  No.  168.    Seorot^ry's  office.) 

Treasury  Dkpartment, 

Secretary's  Office, 
WaBhingtony  D.  C,  JS'ovember  29,  1879. 

The  attention  of  all  persons  coDcemed  is  invited  to  the  provisions  of  section  5d60 
of  the  Revised  Statutes,  concerning  compensation  to  certain  Pacific  Railroads,  below 

enumerated,  as  follows : 

•  •  «  «  •  4^  • 

**  Sbc.  5260.  The  Secretary  of  the  Treasury  is  directed  to  withhold  all  payments  to 
any  railroad  company  and  its  assigns,  on  account  of  freights  or  transportation  over 
their  respective  roads  of  any  kind,  to  the  amount  of  payments  made  by  the  United 
States  for  interest  upon  bonds  of  the  United  States  issued  to  any  such  company,  and 
which  shall  not  have  been  reimbursed,  together  with  the  five  per  centum  of  net  earn- 
ings due  and  unapplied,  as  provided  by  law." 

In  accordance  with  the  above  provision  of  law,  no  payments  will  hereafter  be  made, 
directly  or  indirectly,  in  favor  of  any  of  the  railroads  in  question.  No  person  entitled 
to  trunsportatiou  at  the  public  expense  will  incur  expenditure  therefor  over  any  of 
these  roads  with  a  view  of  being  reimbursed  for  the  amount,  but  should  secure  from 
the  proper  authority  an  order  for  such  transportation  ;  and  the  Accounting  OflScers  of 
this  Department  will  allow  any  road  presenting  such  order,  duly  receipted,  credit  for 
the  amount  found  due,  to  be  applied  as  required  by  law. 

lu  case  the  expense  of  such  transportation  is  properly  payable  from  any  appropri- 
ation under  the  control  of  the  Treasury  Department,  the  necessary  order  will  be 
furnished  only  by  direction  of  the  Secretary  of  the  Treasury. 

Union  Pacific  Railroad :  From  Council  Bluffs.  Iowa,  to  Ogden,  Utah ;  1^033.46  miles. 

Central  Pacific  Railroad:  From  Ogden,  Utah,  to  Son  Jos6,  California,  via  Niles; 
665.66  miles. 

Kansas  Pacific  Railway :  From  Kansas  City,  Missouri,  to  Denver,  Colorado;  638.6 
miles. 

Central  Branch  Union  Pacific  Railroad:  From  Atchison  to  Waterville,  Kansas; 
100  miles. 

Sioux  City  and  Pacific  Railroad:  From  Sioux  City,  Iowa,  to  Fremont,  Nebraska, 
via  California  Junction  ;  101.77  miles. 

JOHN  SHERMAN, 
Secretary. 

See  the  cases  of  the  United  States  v.  Union  Pacific  Railroad  Co.,  91 U.  S.,  73 ;  United 
States  D.  Kansas  Pacific  Railway  Co.,  99  U.  S.,  455;  Union  Pacific  Railroad  Co.  v. 
United  States.  16  Ct.  CI..  353. 
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Jane  18,  1880,  the  Attorney-General,  by  letter  to  the  Secretary  of  the 
Treasury  on  a  similar  question,  expressed  a  different  opinion.  (1  Law- 
rence, Goinpt.,  Dec,  2d  ed.,  App.,  ch.  1,  439.) 

August  28, 1880,  the  Secretary  of  the  Treasury  by  letter  advised  the 
Auditor  of  the  Treasury  for  the  Post-Office  Department  of  this  opinion 
of  the  Attorney  General,  and  said  that  this  letter  superseded  that  of 
April  21,  1879. 

By  articles  of  consolidation  entered  into  January  24,  1880,  between 
the  Union  Pacific  Railroad  Company,  the  Kansas  Pacific  Railway  Com- 
pany, and  the  Denver  Pacific  Railway  and  Telegraph  Company,  these 
corporations  became  the  Union  Pacific  Railway  Company.  (See  Annual 
Report  of  the  Auditor  of  Railroad  Accounts,  1880,  page  221 ;  act  of  July 
2, 1864,  13  Stat.,  362,  sec.  16.) 

The  act  of  March  3,  1873  (17  Stat.,  612),  gives  a  right  of  way  without 
land-graut  or  subsidy  bonds  to  the  Utah  and  Northern  Railroad  Com- 
pany. This  company  was  reorganized  after  a  foreclosure  sale,  and  the 
act  of  June  20,  1878  (20  Stat.,  241),  gives  to  the  reorganized  Utah  and 
Northern  Railway  Company,  the  claimant  herein,  a  right  of  way,  but 
no  land-grant  or  bond-subsidy. 

The  Union  Pacific  Railway  Company  through  trustees  owns  a  majority 
of  the  stock  of  the  Utah  and  Northern  Railway  Company,  and  thus  con- 
trols it;  but  this  latter  company  is  an  independent  corporation  with 
stock  and  outstanding  mortgage  indebtedness. 

In  the  circular  of  December  1, 1880,  issued  by  the  Auditor  of  Railroad 
Accounts,  approved  by  the  Secretary  of  the  Interior,  and  showing  the 
**list  of  railroads  owned,  leased,  controlled,  and  operated  by  the  Union 
Pacific  Railway  Company,"  &c.,  the  Utah  and  Northern  Railway  is  in- 
cluded in  a  table  of  roads  as  "controlled"  by  the  Union  Pacific  Railway 
Company. 

The  compensation  for  carrying  mails  on  the  Utah  and  Northern  Rail- 
way was  fixed  as  prescribed  by  law.  (Rev.  Stat.,  4002;  act  of  June 
11, 1880, 21  Stat.,  177.)  See  Union  Pacific  Railroad  Co.  v.  United  States, 
104  U.  S.,  662;  Lake  Superior  and  Mississippi  Railroad  Co.  v.  United 
States,  93  U.  8.,  443.  The  sum  of  $2,016.28,  as  stated  by  the  Auditor 
for  the  service  from  October  1  to  December  31,  1881,  is  the  correct 
amount. 

"The  compensation  for  mail  service  of  the  Utah  [and]  Northern  Rail- 
road [Railway]  Company  for  the  first  three  quarters  of  1881,  has  been 
certified  to  the  Register  of  the  Treasury  on  a  form  furnished  by  the 
Secretary,  the  sum  so  certified  to  be  retained  by  the  United  States  un- 
der the  act  of  March  3, 1879  [20  Stat.,  420]." 

February  13,  1882,  the  account  for  the  fourth  quarter  of  1881,  was 
stated  by  the  Auditor  and  the  compensation  certified  to  the  Register 
on  the  same  form,  as  follows: 
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Office  of  the  Sixth  Auditor  of  the  Treasury,  Pay  Division. 

[Form  645.] 
REPORT  FOR  PAYMENT  OF  RAILWAY  MAIL  SERVICE. 

The  United  States,  Dr.,  to  Utah  [and]  Northern  R.  R.  Co.,  [Railioay  Com- 
pany] for  carrying  the  mails  in  Utah  Territory  on  route  — 

No.  41,003.     $2,016.28. 

Per  qr.  per  Rec.  service  from  October  1,  to  December  31, 1881, 

per  order  No.  10,277 $2, 016  28 

(2,  016  28 
12,016.28. 
Adjusted  and  stated  by — 

ISAAC  W.  NICHOLLS, 

Pay  Clerk. 

No.  9,081.  Office  of  the  Auditor  of  the  Treasury, 

FOR  THE  Post-Office  Department. 
February  13,  1882. 

To  the  Chief  of  the  Book-keeping  Division  : 

For  certification  to  the  Register  of  the  Treasury  under  act  of  March 
3,  1879,  and  decision  [opinion]  of  the  Attorney-General  dated  June  18, 
1880  [1  Lawrence,  Com  pt.  Dec.,2  ed.,  App.,  ch.  1, 439],  as  beiugthe  amount 
due  on  the  above  account,  agreeably  to  contracts,  books,  and  other 
vouchers  filed  in  this  office,  and  herewith  as  far  as  may  be,  exhibited. 

J.  H,  ELA, 
Auditor. 
—  Series,  Warrant  No,  — . 

Before  the  papers  were  transmitted  to  the  Register,  July  13, 1882,  said 
railway  company  filed  a  notice  with  the  Auditor,  saying,  that  said  com- 
pany ''is  dissatisfied  with  the  said  decision  and  settlement,  and  desires 
to  take,  and  hereby  takes,  an  appeal  therefrom  to  the  First  Comptroller 
of  the  Treasury,  and  asks  that  the  said  case  and  the  papers  relating 
thereto  may  be  duly  certified  to  said  Comptroller  for  his  action.''  The 
appeal  was  perfected. 

January  25,  1882,  the  Solicitor  of  the  Treasury,  by  letter  to  the  Sec- 
retary of  the  Treasury,  said: 

"I  would  invite  your  attention  to  section  5261  of  the  Revised  Statutes, 
which  clearly  intends  that  each  suit  brought  under  its  provisions  in  the 
Court  of  Claims,  must  be  determined  upon  the  law  and  the  facts  peculiar 
to  it,  and  it  is  not  contemplated  that  a  general  principle  should  be 
evolved,  from  the  adjudication  of  any  particular  suit  for  the  government 
of  other  cases.  And  certainly  it  cannot  be  maintained,  that  the  princi- 
ple laid  down  in  anj'  special  case  determined  under  this  section,  in  the 
prescribed  tribunal,  may  govern  the  action  of  the  accounting  officers  of 
the  Treasury  Department,  in  the  settlement  of  other  claims  however 
similar,  for  this  would  be  to  give  the  Treasury  Department  the  jurisdic- 
tion which  the  statute  has  vested  in  the  Court  of  Claims  alone." 
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February  6, 1883,  tlie  Attorney-General  expressed  a  different  opinion.* 
July  20,  18S2,  the  First  Comptroller  advised  the  Secretary  of  the 
Treasury  of  the  aj^peal  taken  in  tliis  case,  called  his  attention  to  section 
ISO  of  the  T?evised  Statutes,  and  suj»'gested  '^whether  this  is  not  a  ease 
in  which  it  might  be  desirable  for  the  Department  of  Justice  to  be  repre- 
sented before"  the  (I'omptroller. 

July  28,  1882,  the  Secretary  of  tlie  Treasury,  by  letter  to  the  Attor- 
ney-General, called  his  attention  to  the  matter.  August  1,  1882,  the 
Attorney-General  called  the  attention  of  the  Postmaster-General  to  the 
subject.  August  3,  1882,  the  Postmaster-General  by  letter  advised  the 
Attorney-General  that  "this  [Post-Oflice]  Department  does  not  wish  to 
participate  in  the  argument  before  the  Comptroller."  August  7,  1882, 
the  Attorncy-(ieneral  advised  the  Secretary  of  the  Treasury  of  the  letter 
of  the  Postmaster  (leneral. 

The  foregoing  statement  embraces  facts  not  essential  to  a  decision  of 
tiie  (inestions  ma<le  by  the  appeal, but  may  be  proper  in  order  to  present  a 
hrief  history  of  the  legislation  and  action  on  the  subject-matter  of  this 
decision.  The  First  Comptroller,  at  the  request  of  the  appellant,  de- 
layed the  examination  of  the  questions  presented  by  the  appeal  until 
May  IS,  1883,  when  the  appeal  was  argued. 

Hon.  John  F,  Dillon  for  the  railway  company  argued : — That  no  act  of 
( 'ongress  authorizes  the  withholding  of  compensation  from  the  company. 
That  the  acts  of  March  3,  1873  (17  Stat.,  508,  sec.  2;  Rev.  Stat.,  52G(), 
.VJ<>1),  and  June  22,  1874  (18  Stat.,  200),  do  not  apply  to  any  but  com- 
]»anies  which  received  subsidies  in  bonds.  That  the  act  of  April  30, 
1S78  (20  Stat.,  44),  does  not  change  any  previously  existing  law.  That 
tiie  cases  of  United  States  v,  Kansas  Pacific  Railway  Co.  (99  U.  S.,  45.">), 
and  United  States  r.  Denver  I'acitic  Railway  (^o.  (99  U.  S.,  400),  hold, 
that  the  United  States  has  alien  only  on  such  part  of  the  Pacific  railroads 
as  has  been  aided  by  a  subsidy  in  bondvS,  and  is  entitled  to  net  savings 
onlj'  in  respect  of  such  subsidized  portion.  That  the  [Thurman]  act  of 
.May  7,  1878  (20  Stat.,  o8,  sec.  2),  only  refers  to  the  regular  original 
Pacific  roads — as  to  the  Union  Pacific — only  that  part  from  Omaha  to 
Ogden.  That  the  act  of  March  3,  1879  (20  Stat.,  420),  does  not  change 
the  riglits  of  the  company  under  previously  existing  laws.  (Union 
Pacific  Railway  Co.  r.  United  States,  IG  Ct.  CL,  353.) 

Hods.  Samuel  Shellabarger  and  Jeremiah  M.  WiUon  for  the  claimant 
cfited  Union  Pacific  Railroad  Co.  v.  United  States  (104  U.  S.,  062). 

Decision  by  William  Lawrence,  Mrst  Comptrollm\ 

The  question  in  this  case  briefly  stated  is  this:  Is  the  Utah  and 
Northern  Railway  Company,  which  never  received  any  land-grant  or 
subsidy  in  Government  bonds,  but  which  is  "controlled,'' and  a  majority 
of  the  stock  in  which  is  owned  through  trustees,  by  the  Union  Pacific 
Kailway  Company — a  land-grant  and  bond-subsidized  road — entitled  to 

•  See  til  in  opinion  of  the  Attorney-General  in  note  at  the  end  of  this  case. 
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be  paid  compeusation  for  carrying  the  mails?  This  question  is  iuipor- 
taut,  not  only  as  it  relates  to  compensation  for  mail-service  on  the  Utah 
and  Northern  Railway,  but  as  in  principle  it  affects  compensation  for 
all  other  service  for  the  United  States  on  this  road  and  for  all  service 
for  the  United  States  on  other  lines  of  unsubsidized  non-land  grant 
roads  leased,  controlled,  or  possibly  owned  by  boud-subsidize<l  land- 
grant  railway  comi)anies.  The  real  question  i) resented  does  not  st^eni 
to  be  one  of  great  ditliculty,  in  view  of  decisions  heretofore  made  by 
the  Supreme  Court,  which  are  so  explicit  as  to  leave  nothing  for  the 
<letermiuation  of  the  First  Comptroller,  whose  only  duty  now  is  to  state 
and  apply  principles  already  settled  by  the  courts.  The  principles  so 
determined  are  conclusive  without  reference  to  what  might  or  might  not 
otherwise  have  been  the  opinion  of  the  Comptroller,  or  of  any  other 
otticer  of  the  (Government. 

The  Union  Pacific  Railway  Company  is  a  land-grant  bond-subsidized 
corporation  under  the  acts  of  July  1,1802  (12  Stat.,  4S1)),  and  July  2, 
1864  (13  Stat.,  350).  Under  these  acts  it  became,  and  is,  liable  to  pay 
at  maturity  the  subsidy  bonds  issued  to  it  by  the  United  States,  and 
under  the  act  of  July  2,  1804,  it  was  entitled  to  receive  only  one-half  o( 
the  com])ensation  for  services  rendered  by  it  for  the  United  States. 
The  subsidy  bonds  have  not  yet  matured,  and  the  Supreme  Court  has 
decided,  that,  under  the  acts  mentioned,  the  companies  therein  named 
are  not  l)ound  to  pay  the  interest  on  such  bimds  until  their  maturity, 
except  as  payments  may  be  made  from  "one-half  of  the  compensation 
for  services"  for  the  United  States  to  be  withheld  under  the  act  of  July 
2, 1804,  and  by  live  per  centum  of  the  net  earnings  of  the  road  to  be 
annually  so  apj)lied.  (United  States  r.  Union  Pacific  Railroad  Gom- 
l)any,  1)1  U.  S.,  72.)  It  has  also  been  determined  by  the  Supreine  Court, 
under  the  acts  mentioned,  that  the  United  States  has  a  lien  to  se- 
cure tlie  payment  of  the  subsidy  bonds  only  on  so  much  of  the  line  of  any 
roud  in  ,s(iid  nets  namrd  as  teas  aided  Inj  subsidy  bonds;  that  only  live  jter 
cent,  of  the  annual  lU't  earnings  on  the  ro<(d  so  aided  is  to  be  jjaid  to  the 
United  States;  and  that  the  Crovernment  is  entitled  to  retain  one-half 
of  the  com])ensation  for  services  rendered  for  the  United  States  by  a 
comi)any  named  in  s;iid  acts,  only  on  that  part  of  the  road  so  aided,  and 
not  on  a  part  of  the  road  owned  by  such  i'0)npany  but  not  so  aided. 
(United  States  /;.  Kansiis  Pacific  Railway  (^o.,  IM)  U.  S.,  455;  United 
States  r.  Denver  Pacitic  Paihvay  Co.,  7</.,  KiO;  s.  (\,  12  Ct.  CI.,  237;  s. 
C,  13.  Id.,  382.)  Thus  in  I'nited  States  r.  Kansas  Pacilic  Railway  Vo. 
(91)  U.  S.  458),  the  Supreme  Court  said  '*  that  the  sul)sidy  bonds  grante*! 
to  the  company,  being  granted  only  in  respect  of  the  original  road,  termi- 
nating at  the  one  hundredtlx  meridian,  are  a  lien  on  that  portion  only: 
and  that  the  five  ])er  cent,  of  the  net  earnings  is  only  demandable  on 
the  net  earnings  of  said  portion,"''  and  not  of  another  portion  of  road 
at'tnally  owned  by  said  company  but  not  aided  by  subsidy  bonds. 

And  in  the  United  States  v,  Denver  Pacific  Railway  Co.  (Mi)  U.  S., 
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402),  the  court  said,  that  the  right  of  the  United  States  to  retain  com- 
pensation for  services  rendered  by  such  company  does  not  exist,  be- 
cause said  company  '*  received  no  such  [subsidy]  bonds,  and  •  •  • 
that  neither  the  company,  nor  its  railroad  property,  is  liable  in  any 
way  for  the  payment  of  any  debt  incurred  for  such  bonds,"  although 
such  comi3any  became,  and  was,  by  law  "  entitled  to  all  the  benefits, 
and  •  *  •  subject  to  all  the  conditions  and  restrictions,  of"  the  act 
of  July  2,  1864,  except  as  to  subsidy  bonds.  These  cases  were  decided 
under  the  acts  of  July  1,  18()2,  and  July  2, 1804,  above  cited,  and 
rest  in  part  on  expressions  found  in  said  acts,  which  show  that  Con- 
fess, in  giving  to  the  United  States  a  lien^  had  in  view  only  the  roads 
<iided  by  subsidy  bondSj  and,  in  giving  to  the  United  States  a  right  to  five 
percent,  of  net  earnings  vnid  to  retain  one-half  of  the  compensation  for 
services  for  the  United  States,  had  reference  only  to  earnings  and  services 
on  the  aided  portions  of  said  roads.  These  were  the  roads  as  to  which 
Congress  was  legislating,  to  which  land  and  bonds  were  given,  and 
from  which  alone  earnings  were  to  be  paid  and  compensation  retained. 
And,  on  general  principles,  the  rights  reserved  to  the  United  States  by 
these  acts  apply  only  to  the  companies  created  or  recognized  and  to 
roads  authorized  and  aided  thereby.  This  results  by  analoj?^'  from  the 
principle,  *'  that  statutes  referring  to  or  affecting  persons,  places,  and 
things,  are  [generally]  limited  in  their  ax^plication  to  persons,  places,  and 
things  as  they  existed  for  were  i)rovided  for]  at  the  time  the  statute  was 
passed,"  (Hall  v.  The  State  of  Ohio,  20  Ohio,  13 ;  United  States  r.  Paul, 
0  Pet.,  141;  Kendall  v.  United  States,  12  Id.,  525;  The  City  of  Mobile 
r.  Eslava,  16  Id.,  234;  Tlie  City  of  Mobile  v.  Hallett,  W  Id.,  201;  Union 
Pacific  Kailroad  Co.  v.  United  States,  104  U.  S.,  602;  Union  Pacific 
Pvailway  Co.  v.  United  States,  10  Ct.  CI.,  358.)  If  the  rights  of  the 
United  States  as  to  the  compensation  for  mail-service  now  in  ques- 
tion are  to  be  decided  on  the  acts  and  decisions  referred  to,  it  is  clear 
that  the  claimant  must  be  paid.  For,  certainly,  if,  as  decided  by  the 
Supreme  Court,  tlie  United  States  is  not  entitled  to  payment  of  5  per 
<-entum  of  the  net  earnings  made  on  a  non-land-graut  and  non-subsi- 
ilized  road  "o?rnf?^"  by  a  land-grant  and  subsidized  railway  company, 
and  is  not  entitled  to  retain  one-half,  or  any  i)art,  of  the  compensation 
for  services  for  the  United  States  on  such  non  land-grant  and  non-sub- 
sidized road,  then  it  cannot  retain  such  compensation  earned  by  an  in- 
dependent railway  company  on  a  road  nverely  "controlled,"  as  in  this 
<*ase,  but  not  owned,  by  a  land  grant  and  subsidized  c()mi)any.  The 
greater  includes  tlie  less.  Oynne  majus  continet  in  se  minus  (Broom, 
Leg.  Max.,  174). 

The  Supreme  Court  has  thus  settled  principles  ^hich  deny  the  right 
of  the  United  States  to  retain  the  compensation  now  in  question,  unless 
such  right  has  been  given  by  some  act  not  passed  upon,  and  not  affect- 
ing the  question  decided,  by  the  court.  There  are  three  acts  which  do 
not  appear  to  have  been  so  i)assed  upon  in  the  cases  cited,  to  wit,  the 
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act  of  March  3,  1873  (17  Stat.,  508,  sec.  2),  now  sections  5200  and  52(51 
of  the  Re.vised  Statutes  \  the  act  of  May  7,  1878  (20  Stat.,  58),  and  the 
act  of  March  3,  1879  (20  Stat,  420). 

These  acts,  however,  have  either  directly,  or  hi  principle,  received  a 
Judicial  construction  which  leaves  nothing'  open  for  any  opinion  of  the 
Comptroller.  It  only  remains  for  him  to  state  and  apply  the  principle 
settled. 

The  act  of  March  3,  1873,  as  carried  into  section  5200  of  the  Revised 
Statutes,  directs  the  Secretary  of  the  Treasury : 

"To  withhohl  aU  payments  to  any  railroad  company  and  its  assi^^ns, 
o:i  account  of  freights  or  transportation  over  M^'/r  respective  7'o«/?«  of 
any  kind,  to  the  amount  of  ])ayments  made,  by  the  United  States /or 
iniercHt  upon  bonds  of  the  fruited  States  issued  to  anif  such  company^  and 
which  shall  not  have  boon  reimbursed,  to;>etlier  with  the  tive  per  centum 
of  net  earnings  due  and  unapplied,  as  provided  hy  laic,'*' 

This  is  to  be  read  espeeinUy  in  connection  with  section  5261  of  the 
Revised  Statutes,  taken  from  the  same  act,  as  ft)llows: 

'*Si<:c.  5201.  Any  such  com])any  may  brin<>  suit  in  the  Court  of  Chiims 
to  recover  the  price  of  such  frei«i;ht  and  transportation,  and  in  such 
suit  the  rlj;'ht  of  such  company  to  recover  the  same  upon  the  law  and 
the  facts  of  the  case  shall  be' determined,  and  also  the  rights  of  the 
United  States  upon  the  merits  of  all  the  points  ])resented  by  it  in 
answer  thereto  by  them;  and  either  party  to  such  suit  may  appeal  to 
the  Sui)reme  Court;  and  both  said  courts  shall  ^ive  such  cause  or 
causes  ]uecedence  ot  all  other  business." 

1.  The  United  States,  according  to  the  reccnds  in  the  Bureau  of  the 
Commissioner  of  Railroads  (act  of  June  19,  1878,  20  Stat.,  160;  act  of 
March  3,  1S81,  21  Stat.,  K)0),  has  made  lar|i:e  payments,  which  have 
not  been  reimbursed,  for  interest  upon  the  subsidy  bonds  of  the  Uni- 
ted States  issTu^d  to  the  Union  Pacific  Railroad  Company,  now  the 
Union  Pacific  Railway  Comi)any.*  It  is  dear,  upon  the  authority  of 
the  courts,  that  section  5260  of  the  Revised  Statutes  gives  no  right  t<> 
withhold  the  compensation  in  question,  or  any  compensation,  from  tlie 
Utah  and  Xorthe:n  Railway  Company;  and  for  several  reasons: 

1.  This  section  only  authorizes  payments  to  be  withheld  from  "  any 
railroad  company  and  its  assigns,  *  »  ♦^  to  the  aujount  of  payments, 
made  by  the  United  States  for  interest  upon  [subsidy]  bonds  oftj^  Uni- 
ted States  issued  to  any  such  company P  The  right  to  withhold^ayment 
is  thus  expressly  limited  to  companies  to  which  subsidy  bonds  were  issued^ 
and  none  were  issued  to  the  Utah  and  Northern  Railway  Company. 

2.S  The  right  to  withhold  compensation  can  only  exist  by  an  express,  or 
clearly  implied,  grant  of  authority.  When  compensation  is  earned,  it 
should,  in  justice,  reason,  and  law,  be  paid,  unless  there  be  clear  author- 
ity of  law  to  withhold  it.  And  Congress  never  has  taken,  and,  under 
the  Constitution  never  can  talce,  away,  without  the  consent  of  the  claim- 

*  See  Annual  Keport  of  the  ComDiissiouer  of  Bailroacls  for^the  year  ended  Juue  30, 
1882,  pa^'«'  10. 
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ant,  the  right  to  ])aymeiit  of  compensation  lawfully  earned,  except  in 
those  cases  in  which  tlie  power  to  do  so  has  for  some  le^^itimate  purpose 
been  previously  reserved,  or  unless  [)reviou.s  authority  has  been  reserved 
to  provide  by  law  for  witliholdin^  such  payment.  (Sinking-Fund  Cases, 
00  U.  S.,  700:  CTnion  Pacific  Kailroad  Co.  r.  United  States,  104  TT,  S., 
602 ;  Chicago,  Milwaukee,  and  St.  Paul  Railway  Co.  r.  T'^nited  States, 
7^?.,  G87.) 

No  such  power  or  authority  has  been  reserved  as  to  the  compensation 
<»f  claimant.  It  has  no  liability  to  the  United  States  to  be  paid  by  any 
reservation,  and,  as  said  in  United  States  i\  Denver  Pacific  Railway  Co. 
^'00  C  S.,  402),  ''consequently  there  is  no  room  for  the  application  of 
the  right  of  retention  in  this  case/'  And  see  Pacific  Railroad  Cases,  IG 
Ct.  CI.,  300. 

3.  And,  in  addition  to  this,  tbe  act  of  March  3,  1S73,  as  carried  into 
the  Revised  Statntcs,  section  ."iiHiO,  directs  the  Secretary  of  the  Treasury 
'•  to  withhold  all  payments"  from  **  any  such  [subsidized]  company 
*  *  *  i\i^  provided  by  laic,-''  Tlic  *'law"  referred  to,  an  determined  by 
the  Supreme  Court,  is  found  solely  in  the  acts  of  July  1,  1802,  and  July 

2,  1804.  This  was  di^cided  at  October  term,  1S75,  in  the  United  States 
r.  Union  Pacific  Railroad  (.^o.  (01  U.  S.  78;  s.  c,  11  Ct.  CI.  1).  The  Sec- 
rotary  of  the  Treasury  had  withheld  all  payments  on  ac(;ount  ot  trans- 
]>ortatiou,  claiming  the  right  to  do  so  under  the  act  of  March  3,  1873. 
Tlie  suit  was  brought  under  said  act  to  recover  one-half  of  the  sum  so 
withheld,  the  company  conceding  the  right  of  the  Secretary  to  withhold 
onehalf  nuiler  the  charter-eontraet  in  the  act  of  July  2,  18()4  (13  Stat., 
.►v.),  sec.  3),  but  denying  his  right  to  withhold  all  under  the  act  of  March 

3.  1S73.  It  was  said  in  the  argument  in  this  case — "The  ])urpose  of  the 
iurt  of  1873  [Rev.  Stat.,  52()(),  r>LM)l]  was  not  to  repeal  the  charter  facts  of 
July  1,  1802,  and  July  2,  ISGl],  or  any  part  of  it^  since  it  [the  act  of 
March  3, 1^731  authorized  the  suit  to  be  brought  by  the  company  against 
the  United  Stat<»s  to  recover  the  ])rice  of  freight  and  transportation  due 
under  existing  lairs  [the  acts  of  July  1, 1802,  and  July  2, 18G4].  If  Con- 
gi-ess  meant  to  repeal  the  provision  for  the  i)ayment  of  one-half  of  the 
transportation  [in  the  act  of  July  2,  18G4J,  it  would  have  been  an  empty 
mockery  to  authorize  a  suit  to  recover  for  that  very  transi>ortation.'' 
firnited  States  v.  Union  Pacific^  Railroad  Co.,  01  U.  S.,  78.)  And  the 
court jjaid  as  to  the  act  of  March  3,  1873,  now  sections  .1200  and  .^2G1 
of  th^ievise4l  Statutes: 

••  It  is  contended  that  this  act  re])eals  that  ])ortion  of  the  cliarter  of  the 
company  which  contains  the  {)rovisions  we  have  discussed  [as  to  retain- 
ing only  one-half  of  the  compensation];  but,  manifestly,  its  purpose 
was  very  diOerent.  Although  it  directs  the  Secretary  of  the  Treasury 
to  withhold  all  paynu^nts  to  the  companies  on  account  of  freights  and 
transportation,  it  at  the  same  time  authorizes  any  company  thus  affected 
to  bring  suit  in  the  Court  of  Claims  for  '  such  freight  and  transportation' ; 
and  in  such  suit  *the  right  of  such  company  to  recover  the  same  upon 
the  law  and  the  facts  shall  be  determined,  and  also  the  rights  of  the 
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United  States  upon  the  merits  of  all  the  points  presented  by  it  in  answer 
thereto  by  them.'  This  means  nothing  more  or  less  than  the  remission 
to  the  judicial  tribunals  of  the  question,  whether  this  company,  and 
others  similarly  situated,  have  the  rig:ht  to  recover  from  the  Grovern- 
ment  one-half  of  what  they  earned  by  transportation ;  and  this  question 
is  to  be  determined  upon  its  merits. 

'*  The  merits  of  such  a  question  are  determined  token  the  effect  of  the 
charter  [act  of  July  2,  18G4]  is  ascertained  and  declared.  It  is  hardly 
necessary  to  say  that  it  would  have  been  idle  to  authorize  a  suit,  had 
Congress  intended  to  repeal  the  provision  on  which  alone  it  could  be 
maintained."    (United  States  v.  Union  Pacific  Railroad  Co.,  91 U.  S.,  91.) 

And  judgment  was  rendered  in  favor  of  the  company  for  the  amount 
claimed.  Thus,  it  is  settled  by  the  highest  authority,  that  section  52G(> 
of  the  Revised  Statutes  does  not  authorize  the  Secretary  of  the  Treas- 
ury to  withhold  all  compensation  from  any  company,  but  only  one-half 
from  the  bond-subsidized  companies.  In  fact  all  that  part  of  said  sec- 
tion 52G0,  which  directs  the  Secretary  "  to  withhold  all  payments,"  is  thus 
declared  inoperative.  It  is  a  matter  of  history,  that,  when  the  act  «>f 
March  3,  1873,  was  passed,  Congress  was  evidently  of  the  opinion  that 
the  railroad  companies  were  bound  by  the  acts  of  July  1, 18G2,  and  July 
2,  1864,  or  might  by  law  be  required  to  reimburse  the  United  States 
for  all  interest  paid  by  it  on  subsidy  bonds  as  such  interest  fell  due» 
and  before  the  maturity  of  the  bonds.  This  opinion  was  held  by  the 
Attorney-General.    (Akerman,  Dec.  15,  1870,  13  Op.  Att.Gen.,-361.) 

The  act  of  March  3,  1873,  was  passed,  not  to  make  new  law,  but  to 
secure  a  judicial  settlement  of  the  rights  of  the  United  States  and  of  the 
railroad  companies.  Congress,  by  this  act,  as  the  courts  have  decided, 
simply  intended  to  authorize  the  Secretary  of  the  Treasury  to  retain  all 
compensation,  if  the  courts  should  decide  that,  by  the  terms  of  the  charter- 
contract  in  the  acts  of  July  1,  1862,  and  July  2,  1864,  all  the  interest  as 
paid  by  the  United  States,  was  to  be  re-imbursed  to  it  before  the  ma- 
turity of  the  subsidy  bonds. 

In  other  words,  section  5260  of  the  Revised  Statutes  was  a  direction 
to  the  Secretary  of  the  Treasury  to  retain  all  compensation,  if  it,  should 
be  determined  by  the  court  that,  under  the  charter-contract  in  the  acts 
of  July  1, 1862,  and  July  2, 1864,  the  United  States  had  a  right  to  be  re- 
imbursed so  soon  as  it  made  payment  of  interest  on  subsidy  bonds,  and 
before  their  maturity.  But  the  Supreme  Court,  at  October  term,  187  J 
(United  States  r.  Union  Pacific  Railroad  Co.,  91  U.  S.,  72),  decided,  that 
the  United  States  was  not  entitled  to  be  so  reimbursed  by  the  railroad 
companies  until  the  maturity  of  the  subsidy  bonds,  except  as  re  im- 
bursed  by  one-half  of  the  compensation  for  services  rendered  for  the 
Government  and  by  five  per  cent,  of  the  net  earnings.  This  decision 
overruled  the  opinion  of  Attorney-General  Akerman  of  December  15, 
1870  (13  Op.  Att.-Gen.,  361),  and  had  the  effect  to  settle  the  question,  that, 
under  the  act  of  March  3,  1873  (Rev.  Stat,,  5260),  the  Secretary  of  the 
Treasury  could  not  retain  all  compensation.    Thus  it  was  (letermine<l 
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that  the  chart&r-contraist  was  not  as  Congress,  by  the  act  of  March  3^ 
1873,  claimed  it  to  be,  and  hence,  that  this  act  was  inoperative  so  far  as^ 
it  purported  to  give  a  right  to  retain  all  comi^ensation  for  services  for  the 
United  States  earned  on  the  roads  authorized  by  the  acts  of  July  1^ 
1MC2,  and  July  2,  18C4.  Accordingly,  the  Supreme  Court  in  principle 
decided  at  October  term,  1881,  in  Union  Pacific  Railroad  Co.  v.  United 
States  (104  U.  S.,  602),  that  only  one-half  of  the  compensation  for 
transportation  could  be  retained ;  and  this  was  in  a  case  to  which  the 
act  of  March  3, 1873,  clearly  applied,  if  it  was  to  be  regarded  as  opera- 
tive as  to  the  bond-subsidized  roads  covered  by  the  acts  of  July  1^ 
18C2  (12  Stat.,  489),  and  July  2,  1864  (13  Stat,  356).  The  principle 
settlecl  by  this  case  was,  that  the  provisions  of  the  acts  of  July  1, 1862, 
and  July  i,  1864,  as  to  compensation  for  transportation  services  rendered 
for  the  Government  "constitute  a  contract  between  the  United  States 
and  the"  companies,  which  cannot  be  changed  by  a  subsequent  statute, 
and  so  is  not  affected  by  section  5260  of  the  Revised  Statutes.  This 
decision  at  October  term,  1881,  is  later  than  the  opinions  of  Attorney- 
General  Williams,  of  May  8,  1873,  and  February  24,  1874  (14  Op.  Att. 
Gen.,  233,  375),  and  than  the  opinion  of  Attorney-General  Devens  of 
June  11,  1880(16  Op.  Att.-Gen.,  516;  1  Lawrence,  Compt.,  Dec.  2d, 
ed. ;  App.,  Ch.  I,  430),  and  overrules  themsofaras  the  principles  therein 
stated  apply  to  said  bond  subsidized  roads.  (See  wofe,  13  Op.  Att.-Gen., 
369).  The  opinion  of  Attorney-General  Devens  of  June  11, 1880,  makes 
no  reference  to  the  above-named  decisions  of  the  Supreme  Court  at 
October  term,  1875.  Certainly  the  opinions  of  two  Attorneys-General 
are  entitled  to  great  weight,  but  these  and  the  opinions  of  Comptrollers 
must  ^ield  to  those  of  the  Supreme  Court. 

The  principle  settled  by  the  Supreme  Court,  which  is,  that  the  right  to 
retain  compensation  is  to  be  determined  by  "  the  effect  of  the  charter'^  con- 
tract, as  prescribed  in  the  acts  of  July  1, 1862,  and  July  2, 1864,  equally 
denies  the  right  of  the  United  States  to  retain  compensation  from  an 
independent  company  like  the  claimant  in  this  case.  This  charter-contract 
does  not  extend  to  an  independent  company.  And  the  Supreme  Court 
lias  decided  in  principle  that  it  does  not  even  extend  to  2i>  portion  of  the 
roiid,  owned  by  a  bond  subsidized  company,  but  not  aided  by  bonds, 
(United  States  v.  Kansas  Pacific  Railway  Co.,  00  U.  S-,  455.) 

The  point  decided  in  this  case  is,  that  "the  bonds  granted  by  the 
United  States  to  the  Kansas  Pacific  Railway  Company  are  not  a  lien 
on,  nor  is  the  company  liable  for  5  per  cent,  of  the  net  earnings  of,  tliat 
portion  of  its  road''''  not  aided  by  subsidy  bonds.  In  other  words,  the 
United  States  had  no  right  to  the  payment  of  5  per  centum  of  the  net 
earnings  of  the  unaided  portion  of  the  road.  The  principle  of  this  de- 
cision applies  as  well  to  the  compensation  for  transportation  as  to  the  5 1  er 
centum  of  net  earnings.  The  rights,  to  retain  compensation,  and  to  pay- 
ment oib  per  centum  of  the  net  earnings,  are  given  in  the  same  section  of 
the  a<5t  of  July  1, 1862  (12  Stat,  403,  sec.  6),  and  for  the  same  purpose— to 
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pay  the  sulKsidy  bonds  and  interest.  Section  5  of  this  act  j^avc  a  lien 
to  secure  the  payment  of  the  bonds  and  interest  only  on  the  aidetl 
portion  of  the  road;  and  Iience,  as  the  court  said,  5  per  centum  of  net 
earuinfrs  on  snch  portion  only  could  be  retained.  (United  States  r. 
Kansas  l*acilic  Kailway  Co.,  09  U.  S.,  458.)  The  lien  is  for  the  i)aynient 
of  the  whole  debt — the  principal  and  intenist  of  the  bonds.  Tlie  same 
necessity  applies  to  obtaining  5  per  centum  of  the  net  earnings  on  the 
nnaided  portion  of  a  road  as  to  retaining  compensation  for  services 
thereon — no  greater,  no  less.  It  may  fairly  be  inferred,  that  both  are  on 
the  same  footing.  And  the  Court  of  Claims  so  decided  in  The  Pacific 
Kail  road  Cases  (16  Ct.  CI.,  3."53). 

Section  r>l*GO  of  the  Kevised  Statutes  must  be  construed  in  confoi'mity 
with  tlie  principk\s  settled  by  these  decisions  of  the  courts.  In  view  <if 
these  (Illusions  and  principles  the  opinion  of  Attorney  (leneral  Akerman, 
of  December  9, 1870  (K5  Op.  Att.-Cen.,  l^o] ),  has  been  overruUMl.  Thus, 
to(),  tlu*  oj)inion  of  Attorney  (ieneral  Williams,  of  February  LM,  1S74  .1  I 
Up.  Att.-(ien.,  375),  was  overruled.  And  it  was,  perhaps,  upon  tlie  same 
principles,  that  the  Court  of  Claimsdecided,  in  TheCentral  Branch  UnicMi 
Paiitic  IJailroad  Co.  r.  The  United  States  (10  Ct.  CI.,  ;500),  ilmt  there 
wa.N  no  riglit  to  retain  compensation  from  said  company  for  seivi<-cs  on 
one  of  its  lafsid  lines.  The  Central  Branch  Union  Pacitic  Railroad  Com- 
pany was  aided  by  subsidy  bonds.  (Annual  Kei)ort  of  the  Conunis- 
siouer  of  Bailroads,  18S2,  ])ag(^  10.) 

t.  There  are  authorities,  which,  at  one  time,  were  suppos<*(l  to  jiLNtify 
th(^-  view,  that  Congress  can  so  change  the  clmrtercoiitrai^t  of  the  boiid- 
subsidized  companies  as  to  authorize  the  Secretary  of  the  Treasury  to 
retiiin  all  comiuMisation  lor  their  services  to  be  presently  applied  in  re- 
imbiiising  the  Unit«'d  States  for  inti  rest  ])aid  on  subsidy  bonds,  (llcuise 
]Slis.  Doc.  Xo.  10,  3d  sess.,  list  Cong.,  January  4,  1871  ;  House  Peport, 
Xo.  i  to,  1st  session,  44th  Congress,  from  Judiciary  Committee,  April  23, 
1870:  sjieech,  June  U,  187(;,  vol.  -4,  Part  4,  Cong.  Hecord,  3799.)  Put 
the  Supreme  Court  has  denied  the  right  to  amend  the  acts  of  July  1, 
18(;2,  and  July  2,  18(;i,so  as  to  thus  change  the  <harter-contract  rclaiin*j 
to  the  ('ompcnsatuni  for  trHnxpartnllon^  as  a  nuums  of  re-ind)ursing  the 
United  States  for  interest  paid  l)y  it  on  subsidy  bonds.  (United  States 
r.  Cnion  Paciiic  Pailroad  Co.,  98  U.  S.,  oOt>,  013;  Sinking-fund  Cases, 
99  U.  S.,  700;  Union  Paciiic  Pailroad  (■<).  r.  United  Slates,  104  U.  S., 
602.)  The  act  of  July  1,  1802  (12  Stat.  493,  sec.  0),  re(iuired  that  "aU 
compensation  for  services  rendered  Ibr  the  CJovernment  shall  be  api)lie<l 
to  the  i)ayment  of  said  [subsidy]  bonds  and  interest  until  tiie  whole 
amount  is  fully  pai<l."  The  act  of  July  2,  18(;i  (13  Stat.,  3o9,  sec.  5  , 
provided,  ''that  only  one-half  of  the  compensation  for  ser\ices  ren  tiered 
for  the  Government  •  *  *  shall  be  required  to  be  applied  to  the 
payment  of  the  bonds."'  In  United  States  r.  Union  l^acitic  Jiailroad 
Co.  (91  U.  S.  72),  decided  at  October  term,  1875,  the  Supreme  Court 
held,  that,  under  thesi*  acts,  the  railroad  comj)anies  were  not  required 
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to  i>ay  to  tlio  Uiiitrd  States  the  interest  on  the  bonds  "before  the 
maturity  of  the  principal  of  the  bonds,"  which  will  be  about  the  year 
1S07,  excei)t  as  such  interest  may  be  paid  by  live  ]»er  cent,  of  the  net 
earninjrs  and  by  one-half  of  the  comi)ensati()n,  as  aforesaid.  This  view- 
was  taken  by  the  Senate  Judiciary  Committee  in  a  report  (Xo.  375, 
.'id  session,  41st  Ccmj^ress)  made  to  the  Senate  February  24,  1871.  In 
UnitiHl  States  r.  Union  I^acilic  Railroad  Co.  (08  U.  S.,  013)  the  court  re- 
ferred to  the  power  of  (lonpess,  reserved  in  the  acts  of  July  1,  18(>U, 
and  July  li,  1804,  to  *'add  to,  alter,  anuMid,  or  repeal,''  and  said  that  ''the 
irovcrnment,  however,  holds  another  very  important  relation,  namely, 
that  or  contract:^  In  the  Sinkin^-Fnnd  ("ases  (00  V,  S.,  7UM,  the  court 
.said,  tliat  the  United  States  cannot  *M)y  ]e;::is]ation  eomi)el  the  corpora- 
tion to  discharge  its  obliuatioiis  in  respect  to  tlu'  subsidy  bonds  other- 
trise  than  according  to  thr  (crrns  of  the  contract  alrradi/  made  in  that  con- 
nectioD."  And,  a^ain  (iki.i:"s  7lM,  7lM),  tliat  Uon<;ress  ^'cannot  unmake 
dmtracfs  that  hare  already  been  made,  *  *  *  Neither  can  •  *  * 
[Mie  United  States],  as  soverei.cfu  or  creditors,  require  tlie  comi)any  to 
pay  the  other  debts  it  owes  before  they  mature/'  And  see  Union  I*acitic 
IJailroad  (Jo.  r.  Tnited  States  (101  U.  S.,  (iOL*).  Section  .VJOO  of  the 
Kevised  Statutes,  in  terms  an<l  standinii*  alone,  nnpiires  the  Secretary 
of  the  Treasury  to  withhold  all  compensation,  *'  to  the  amount  of  pay- 
ments made  by  the  United  States  for  interest  upon  [the]  bonds."  If  this 
should  be  done,  it  mii^lit,  as  it  s(H'nis,  secure  paynuMit  i)rior  to  the  ma- 
turity of  the  Ixmds.  and  would,  at  all  events,  change  the  charter  contract  of 
the  aet  of  July  2,  lS(i4,  as  to  retainin^i:  only  one-half  of  tlu*  compensa- 
tion, and  so  would,  in  the  lan^ua^e  of  tlie  Supren^e  Court,  ''conq>el  the 
corporation  to  dis(;harc:e  its  oblifrations  in  respecft  to  the  subsidy  bonds 
otlicrwis*^  than  according  to  the  terms  of  the  (contract."  (Sinkinjj:-fund 
<ase.s,  90  U.  S.,  710.) 

The  acts  of  July  1.  ISiV^  (1L>  Stat.,  407,  sec.  IS),  and  July  L',  18(14  (13 
Stat.,  3ii^>»  sec.  22),  res<M've  to  Conjrress  the  ri^dit,  "at  any  time,  havin^i' 
due  re^niinl  for  the  riirhts  of  said  (»ompanies  named"  therein,  to  "add 
to.  alter,  amend,  or  reju'al "  said  acts,  respectively.  From  the  decisions 
of  the  <M>urts  it  seems,  that  the  charter-contract^  makin^^  a  loan  of  snltsidy 
bondft.mul  providin<^  for  the  retention  of  eoni2)ensationfor  transportation 
as  a  uieaus  of  leimbursin^U*  the  United  States  for  its  jKiynuMit  of  interest 
Thereon,  is  entirely  distinct  from  the  other  charter  i)ow<»rs,  and  not 
within  the  reserved  i)Ower,  to  "add  to,  alter,  amend,  or  repeal."  There 
is  not  in  the  Constitution  any  exi)r(;ss  limitation  on  the  ]»ower  of  Con- 
.j^res.s  to  pa.ss  a  "  Law  impairinp:  the  Obligation  of  Contracts,"  as  there  is 
upon  the  power  of  States  (Const.  U.  S.,  Art.  1,  se(!.  10).  Ir  would  seem, 
therefore,  that  the  above  limitation  on  the  power  of  Con.irnvss  as  to  al- 
tering or  rei)ealin<2r  the  charter-contract,  is  a  "constltntional  limitation," 
inherent  in  legislative  power,  any  attempt  to  violate  which  is  ultra 
rircft  and  voi<l.  (Cooley,  C(mst.  Lim.,  4th  ed.,  ir)3,  333).  See  Senate  J  ndi- 
c'iary  Coramittee  Report,  Xo,  375,  3d  session,  list  Conp-ess,  February  21, 
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1871 ;  Wilkinson  v.  Leland  et  aL,  2  Pet.,  657 ;  Terrett  and  others  r.  Taylor 
and  others,  9  Cranch,  43 ;  Calder  and  wife  i\  Bull  and  wife,  3  Dallas, 
388-'9 ;  Hepburn  v.  Griswold,  8  Wall.,  623 ;  Fletcher  v.  Peck,  6  Crauch, 
135;  Sturges  v.  Crowninshield,  4  Wheat.,  206;  Osborn  t\  Nicholson,  l'^ 
Wall.,  662;  Ogdeu  v.  Saunders,  12  Wheat.,  213-354, 355;  Cooley  Const. 
Lim.,  4th  ed.,  449,  450,  note  5). 

5.  The  fact,  that  the  Union  Pacific  Railway  Company  owns  a  majority 
of  the  shares  of  stock  in,  and  thus  ^'controls,"  the  Utah  and  Northern 
Railway  Company,  cannot  affect  the  result  stated.  The  rights  of  a  cor- 
poration are  not  determined  by  the  question,  what  natural  or  corporate 
persons  are  its  stockholders,  unless  some  law  has  so  declared.  Xo  stat- 
ute has  said,  in  t^rms,  or  by  any  fair  inference,  that  the  Secretary  of  the 
Treasury  may  retain  compensation  for  services  rendered  by  a  company 
"controlled"  or  "leased"  by  a  bond-subsidized  company,  or  on  a  non- 
subsidized  road  leased  or  even  owned  by  such  subsidized  company. 
Any  subsidized  compan3'  may  sell  its  stock  in  another  company  "con- 
trolled" by  such  subsidized  company  and  buy  such  stock  back  again,  at 
irregular  intervals  every  month,  as  interest  or  policy  may  require,  or 
may  sell  out  its  lease  on,  or  ovvuership  of,  other  roads  in  the  same  man- 
ner. The  statute  might  have  denied  to  such  subsidized  companies  the 
right  to  own  stock  in  a  non-subsidized,  or  in  any  other  company;  but 
it  has  not.  So  the  statute  might,  in  advcmce  of  such  ownership,  and  as 
})art  of  the  act  of  incorporation  of  such  non-subsidized  company,  have 
I)rovided,  that  ownership  of  its  stock  by  a  subsidized  company  should 
subject  the  non-subsidized  company  to  a  liability,  to  have  the  compensa- 
tion for  its  services  for  the  United  States  retained  to  me^et  obligations 
of  the  corponition  having  such  ownership;  but  it  has  not  done  so.  The 
claimant  corporation  has  a  right  to  make  transportation  contracts  and 
to  receive  the  agreed  compensation  therefor.  And  corporate  property 
and  rights,  created  and  existing  by  law.  cannot  be  divested  by  subse- 
quent law.  The  right  of  stockholders  to  buy  and  sell  stock  is  an  inci- 
dent of  property'  which  cannot  be  divested.  And  as  control  and  owner- 
ship of  stock,  and  leases,  may  frequently  change,  it  would  be  difficult, 
if  not  impossible,  for  the  United  States  to  follow  the  changes  and  assert 
its  rights  accordingly-.  It  seems  improbable  that  Congress  could  have 
intendi^d  to  place  any  such  difficulty  in  the  way  of  the  policy  and  system 
of  accounting,  as  affecting  the  right  of  the  United  States  to  withhold 
compensation.  Certainly,  no  statute  has  given  any  indication  of  any 
such  intention. 

The  right  of  the  Union  Pacific  Railway  Company  to  own  stock  in  the 
Utah  and  Northern  Railway  Company,  of  course,  can  only  exist  by  law. 
Whether  such  right  exists,  does  not  now  seem  material.  The  former 
company  is  estopped  from  denying  its  ownership;  and,  if  the  United 
States  should  deny  it,  this  would  amount  to  a  denial  of  the  legality  ot 
the  "control"  given  by  such  ownership,  and  would  not  in  any  degree 
impair,  if  it  would  not  strengthen,  the  right  of  the  Utah  and  North- 
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ern  Railway  Company  as  aa  iadepeiideut  corporation  to  payment  for 
its  services.  It  is  not  probable  that  the  subsidized  companies  could 
lease  or  control  all  other  railways  in  the  United  States,  yet  the  possi- 
bility of  such  an  event  may  be  a  test  of  what  was  intended  by  Congress 
on  the  subject  now  under  consideration.  And  it  is  utterly  incredible 
that  Congress  intended  to  give  authority  to  withhold  payment  for  all 
services  for  the  United  States  on  all  the  roads  that  might  be  so  leased 
or  controlled,  or,  possibl}',  even  owned  by  a  subsidized  company. 

If  it  be  urged  that  the  subsidized  companies  may  build  or  control 
rival  roads  to  the  prejudice  of  business  on  the  subsidized  lines,  and  so 
impair  the  security  of  the  United  States,  it  is  a  sufficient  answer  to  say 
that  it  is  not  probable  that  a  company  will  destroy  its  own  business  f 
and,  if  a  policy  of  this  sort  should  be  attempted,  whatever  power  to 
control  it  has  been  reserved  to  Congress  can  then  be  exercised.  (See 
House  Ex,  Doc.  Xo.  87,  third  session,  4:6th  Cong.)  Anticipated  but 
improbable  or  even  actual  danger  cannot  change  the  effect  of  statutes 
as  thej"  are  found  to  exist  in  clear  and  unambiguous  terms. 

6.  The  Court  of  Claims  in  Union  Pacific  Railway  Co.  v.  United  States 
(16  Gt.  CI.,  353)  and  in  Central  Branch  Union  Pacitic  Railroad  Co.  i\ 
United  States  (W.,  361)  held  that  comi)ensation  should  be  paid  to  a  sub- 
sidizes! company  for  services  ov  a  part  of  its  road  not  aided  by  subsidy 
bonds  and  for  services  on  a  leased  line,  and  this  was  regarded  as  so  clearly 
correct  that,  although  the  cases  were  appealed  to  the  Supreme  Court, 
the  appeals  were  dismissed  without  a  hearing  by  direction  of  the  Attor- 
ney-General. And  it  may  be  that  in  principle  these  questions  had 
already  been  decided  by  the  Supreme  Court.  (United  States  v.  Kansas 
Pacific  Railway  Co.,  99  U.  S.,  45u;  United  States  i\  Denver  Pacific  Rail- 
way Co.,  Jdf.,  460 ;  United  States  v.  Union  Pacific  Railroad  Co.,  91  U.  S., 
7S;  Union  Pacific  Railroad  Co.  v.  United  States,  104  U.  S.,  602.)  Hence 
there  was  no  necessity  for  the  Court  of  Claims  to  refer  to  section  ."i^OO 
of  the  Re\ised  Statutes,  which  had  already  been  declared  inoperative. 
If  there  be  no  authority  to  withhold  compensation  from  a  leased  linCj  or 
from  an  unaided  portion  of  road  opened  by  a  subsidized  comjjany,  it  is 
difficult  to  perceive  how  such  compensation  can  be  withheld  from  an  in- 
dependent company  ^^ controlled^  by  a  bond-subsidized  company. 

7.  There  may  be  some  ground  for  holding  that  section  2  of  the  act  of 
3Iay  7,  1878  (20  Stat.,  58),  was  regarded  as  a  revision  of  the  whole  sub- 
ject (except  the  provision  as  to  "five  per  centum  of  net  earnings-'  which 
is  required  by  the  act  of  July  1,  1862,  and  recognized  in  sec.  4  of  said 
act  of  May  7, 1878)  of  section  5260  of  the  Revised  Statutes,  and  so  was 
a  substitute  for  the  matter  so  revised.  (Bishop,  Written  Laws,  158- 
174;  Sedgwick,  Construction  Stat,  and  Const.  L.,  365.)  This  view  may 
receive  some  support  from  the  fact  that,  the  aet  of  May  7,  1878,  creates 
a  sinking  fund  of  one-half  of  "the  whole  amount  of  compensation 
which  ma^',  from  time  to  time,  be  due  to  said  several  railroad  companies, 
respectively."    The  act  of  March  3, 1879  (20  Stat.,  420),  refers  to  section 
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r>2(K)  of  tlie  Revised  Statutes,  but  this  may  be  by  reason  of  the  provi- 
siou  tlierein  as  to  "five  per  eentum  of  net  earnings,"  which  undoubtedly 
remained  in  force.  But  it  is  not  intended  now  to  express  any  opinion 
on  the  question  of  repeal.  As  repeals  by  implication  are  not  favored, 
it  seiMUS  perhaps  m(UO  consonant  with  principle  to  hold  that  thi.^  section 
.riLMJO)  is  not  rei»ealed.  In  fact,  after  the  decision  in  the  United  States 
i\  Union  Pacilic  Railroad  Co.  (91  U.  S.,  78),  there  was  no  ne(;essity  tor 
such  repeal. 

8.  Rut,  if  section  5'J()()  of  the  Revised  Statutes  stood  alone  as  a  valid 
provision  desioncd  to  rcijuire  the  Secretary  of  tlie  Treasury  as  to  the  bond- 
subsidized  companies  "to  ^^ithhold  r/// l)ayments  *  ♦  •  on  account 
of  freiiiiits  or  transj)ortation  over  their  resj)ective  roads  of  any  kind,** 
it  could  not  include  the  Utali  and  Xortliern  Railway  Company,  for  said 
company  is  not  one  of  "their  resi)e(*tive  roads  of  any  kind."  The  punc- 
tuation of  SvV.iion  oLMiO  is  different  from  that  of  the  act  of  !M arch  3,  IST.'i 
li'om  which  said  section  wa.s  taken.     This  act  says: 

''Tliat  the  Secretary  of  the  Treasury  is  diuM'ted  to  withlu)ld  all  \y<\\- 
ments  to  any  railroad  company  and  its  assi;c»«,  ou  account  of  frei.^hrs 
or  transportation,  ov(»r  their  res})ective  roads,  of  any  kind,  to  the  amount, 
of  payments  made,"  vS:c. 

In  strict  ;;Tamm:jti('al  construction,  in  attconlanct*  with  this  punctua- 
tion, the  wonls  ^M)f  any  kind,""  would  refer  to  "  frei<>hts  or  transporta- 
tion" as  well  a.s  to  ^Moads."  The  act  of  June  15,  ISdO  (U  Stat.,  (>!>),  as 
carri(Ml  into  section  r>ur>S  of  the  Revised  Statutes,  is  as  follows: 

"  Si:(.\  .■>i\")S.  ICvery  nuhoad  company  in  the  United  Slates,  wliose  road 
is  DjieratCil  by  steam,  its  successors  and  assigns,  is  hereby  anthorizerl 
to  earry  u)K)n  and  over  its  roads,  bonts,  brid^^es,  and  ferries,  all  passen- 
.'^ci's,  troops,  (rorvrnmcnt  HH)tpJi('.s^  mniJs^  frcHfht,  and  pntpvrtiion  thrh"wi\y 
h'om  any  State  to  anotlier  State,  and  to  reeeive  compttriMition  iherefor, 
and  to  conneel  with  loads  ol"  other  States  so  as  to  form  eontinuotis  lines 
lor  lh(»  transportation  nf  the  same  to  the  phice  of  destination.  Rut  this 
section  sliall  not  alVect  any  stipulation  between  the  (rovernment  of  the 
Uniied  States  and  any  raili*oad  company  tor  transportation  or  fares 
without  com]>cnsation,  ncu- impair  or  chaufje  the  conditions  imjmstMl  by 
the  terms  of  any  act  ^rantinji  lands  to  any  such  comj)any  to  aid  in  the 
construction  of  its  I'oad,  mu-  shall  it  be  construed  to  authorize  any  rail- 
load  company  to  build  any  new  road  or  <M>nn(*etion  with  any  other  road 
Mitliout  authority  fron^  the  Stat(^  in  which  such  railroad  or  connection 
may  l>e  proposed.  And  Coni»ress  nuiy  at  any  tinie  alter,  amend,  or  re- 
l)eal  this  section." 

Section  oL'Otl  of  the  RevistMl  Statutes,  which  follows  section  o2oS,  with 
but  one  section  nitervenin<»',  com])reliends  the  expression — "all  ]»a.sseu- 
;;ers,  trooi)s,  (lovernment  supplies,  mails,  freij»ht,  and  property'- — of  the 
latter  section  l>y  nsinj;  the  words  'Mreijiiits  or  transportation  •  •  • 
of  ani/  kind'*  Wheiiier  the  words,  "of  any  kind,"  apply  to  rttilroada, 
may  not  be  so  <M*rtain.  The  bond-subsidized  companies  have  but  one  lind 
of  r<nni,  and  the  expression  "of  any  kind,"  as  applied  to  the  roads,  would 
seem  to  be  unnecessary  and  inapplicable,  in  any  event.  (See  Opiuioii  of 
Att\v-Genn  Williams,  of  May  8, 187.S,  14  Op.  Att.  Gen.,  1240;  and  eouipaie 
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sees.  5260  and  5258,  Rev.  Stat.)  The  words,  *'of  any  kind,"  clearly  do 
not  iu  t^rms  apply  to  any  kind  of  ownerahip^  as  to  "leased"  roads.  The 
<*-haract«r  of  the  oicnerahip  is  fixed  by  the  expression,  '•^  their  respective 
roads,"  i Tiplying  absolute  ownership.  There  is  no  absolute  ownership 
of  tL  ^TJ'  %h  and  Northern  Railway  by  any  bond-subsidized  company.  It 
i.s  an  independent  corporation;  the  •ontract  for  mail  service  was  made 
withitin  theauthorized  mode(Union  PacificRailroadCo. v.  UnitedStates 
104  U.  S.,  602) ;  the  proper  auditor  has  certified  an  account  for  services 
rendered  by  it ;  the  legal  title  and  right  of  action  in  the  claim  for  serv- 
ices are  in  it;  in  an  action  in  the  Court  of  Claims  for  such  services  it 
would  be  the  proper  jdaintitf ;  no  statute  has  transferred  its  rifi:ht  of 
action  to  any  other  corporation ;  and,  as  it  claims  in  its  own  right  and 
under  its  own  charter  authority,  it  is  difficult  to  perceive  how  any  stat- 
ute could  divest  it  of  its  lawful  right. 

The  sinking-fund  act  of  May  7, 1878  (20  Stat.,  56, 57, 58),  known  as  the 
*'  Thurman  act,"  contains  a  preamble  reciting  bond  subsidized  companic-^ 
by  name,  and  then,  in  section  1,  declares  what  shall  be  net  earnings  pr(»- 
vided  for  in  the  acts  of  July  1, 1862,  and  July  2, 1864,  and  amends  the  lat- 
ter acts  in  respect  of  what  shall  be  deemed  net  earnings.  It  then  pro- 
vides: 

*'  Sec.  2.  That  the  whole  amount  of  compensation  whicli  may,  from  timi* 
to  time,  be  due  to  said  several  railroad  companies  respectively  for  serv- 
ices rendered  for  the  Government  shall  be  retained  by  the  United  Httites^ 
one-half  thereof  to  be  presently  applied  to  the  liquidation  of  the  interest 
})aid  and  to  be  paid  by  the  United  States  upon  the  bonds  so  issued  by 
it  as  aforesaid,  to  each  of  said  corporations  severally,  and  the  other  half 
thereof  to  be  turned  into  the  sinking-fund  hereinafter  provided,  for  the 
uses  therein  mentioned." 

The  Supreme  Court  has  sustained  the  vnlidity  of  this  act  of  May  7, 
1878  (Sinking- Fund  cases,  99  U.  S.,  700;  United  States  v.  Denver  Pa- 
cific Railway  Co.,  Id.,  462 ;  Union  Pacific  Railroad  Co.  v.  United  States, 
104  U.  S.,  662). 

The  "several  railroad  companies"  mentioned  in  this  section  (2)  are 
most  clearly  the  subsidized  companies  mentioned  in  the  preamble. 
They  alone  are  the  companies  to  which  these  acts  apply.  The  prior 
provisions  of  the  net  of  May  7,1878,  relate  exclusively  to  such  companies, 
and  this  section  (2)  is  to  be  construed  by  its  own  terms,  and  upon  the 
m-dxiin J  noscitur  ^  sociis. 

In  Union  Pacific  Railway  Co.  v.  the  United  States  (16  Ct.  CI.,  359), 
the  Court  of  Claims,  referring  to  dection  2  of  the  act  of  May  7, 1878  (20 
Stat.,  58),  s^d  that  "the  *  several  [railroad]  companies'  referred  to  in 
that  section  cannot  be  considered  to  be  any  other  than  the  companies 
to  which  the  act,  in  its  terms,  applies."  It  is  certainly  safe  to  say  that 
the  "several  railroad  companies"  can  only  be  those  to  which  the  act  in 
terms,  or  by  reasonable  inference,  must  necessarily  apply.  The  Utah 
and  Korthem  Railway  Company  is  not  named  in  this  act,  nor  is  it 
included  therein  by  any  reasonable  inference,  and,  hence,  the  act  does 
not  apply  to  said  company. 
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The  Supreme  Court  lias  decided  that  the  contract  in  the  acts  of  July 
1,  1862,  and  July  2, 18G4,  as  to  compemation  for  transportation  and  5  per 
cent,  of  net  earnings,  did  not  extend  to  any  portion  of  road  not  aided 
with  subsidy  bonds.  Wliether  an  act  requiring  earnings  on  such  un- 
aided portion,  or  on  leased  or  controlled  lines,  to  be  invested  in  a  sinking- 
fund  would  be  valid,  has  not  been  in  terms  directly  decided.  There  are 
cases  which  perhaps  might  seem  to  tavor  the  view,  that  Congress  may 
even  change  the  contract  arising  under  the  acts  of  July  1,  18r>2,  and 
July  2,  1S04,  so  as  to  require  payment  of  interest  on  subsidy  bonds 
before  the  time  for  payment  recjuired  by  said  acts — the  final  maturity  of 
the  bonds.  (House  Mis.  Doc.  No.  16,* 3d  sess.,  41st  Cong.,  January  4, 
1S71 ;  House  Kei).  No.  440,  1st  seSvS.,  44th  Congress,  from  Judiciary 
Committee,  Ai)ril  25,  1876.)  lUit  the  Supreme  Court  has  determined 
I  otherwise.  As  to  the  companies  and  roads  covered  bj'  the  act  of  May 
7,  1878  (20  Stat.,  oi])^  the  constitutional  validity  of  which  act  has  been 
aflirmed  by  the  Supreme  Court,  the  right  does  exist  to  retain  all  com- 
pensation, and  this  right  will  be  exercised  accordingly.  But  it  is  clear 
that  none  of  the  acts  apply  to  earnings  due  to  independent  railway  com- 
panies, in  no  way  aided  by  subsidy  bonds,  and  not  owned  by  a  subsi- 
ilized  company. 

The  act  of  March  3,  1879  (20  Stat.,  420),  provides : 

"That  for  the  proper  adjustment  of  the  accounts  of  the  Union  Pa<5ific, 
Central  Pacific,  Kansas  Pacific,  West^^rn  l*acific,  and  Sioux  City  and 
Pacific  Railroad  Com])anies,  respectively,  for  services  which  have  been 
or  may  be  hereafter  performed  for  the  government  for  transportation  of 
the  Army  and  transportation  oi*  tlie  mails,  the  St.'cretary  of  the  Treasury 
is  hereby  authorized  to  make  such  entries  upon  the  books  of  the  de- 
]>iirtmeut  as  will  carry  to  the  credit  of  said  companies  the  anuiunts  so 
earned  or  to  be  earned  by  them  during  eacli  fiscal  year  and  withheld 
under  the  provisions  of  section  fifty-two  hundred  and  sixty  of  the  Re- 
vised Statutes  and  ot*  tlie  act  of  Congress  approved  May  seventh,  eighteen 
hundred  and  seventy-eight:  Frovidid,  That  this  shall  not  authorize  the 
expenditure  of  any  money  from  the  Treasury  nor  change  the  method- 
now  i)rovided  by  law  for  the  auditing  of  such  claims  against  ihe  Gov- 
ernment: Provided  further,  That  this  ])aragraph  shall  not  be  so  con- 
strued as  to  be  a  disposition  ol  any  moneys  due  or  to  become  due  to  or 
from  said  companies,  respectively,  or  to,  in  jmy  way,  aifect  their  rights 
or  duties  or  the  rights  of  tlie  United  States,  under  existing  laws,  it  biding 
only  nitended  hereby  to  enable  the  pro])(T  accounting  ofticers  to  state 
on  the  books  of  the  Treasury  the  accounts  between  the  Government  and 
sulci  ccmipanies  respectively." 

This  inaugurates  a  system  of  book-keeping  for  the  purpowse  therein 
mentioned,  and  clearly  ai)plies  only  to  the  companies  named  therein. 
It  cannot  by  any  ccmstruction  be  applied  to  the  Utah  and  Northern 
Itailway  Comivany.  It  expressly  refers  to  compensation  "withheld 
under  the  provisions  of  section  fifty  two  hundred  and  sixty  of  the 
Eevisod  Statutes  and  of  the  act  of  Congress  approved  May  seventh, 
eighteen  hundred  and  seventy-eight-'  and  to  the  "rights  [of  the  com- 
panies therein  named]     •     *    *     under  existing  laws."   It  thus  adopts 
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tliese  prior  statutes  according  to  their  joint  effect  and  the  construction 
already  placed  upon  them.  It  is  a  legislative  construction  of  all  the 
prior  acts,  and  treats  them  as  only  applying  to  roads  aided  by  subsidy 
bonds. 

Some  of  the  acts  mentioned  impose  duties  on,  or  give  authority  to, 
tho  Secretary  of  the  Treasury  to  withhold  payments,  and  to  make  en- 
tries upon  the  books  of  the  Department  to  carry  to  the  credit  of  railway 
companies  amounts  earned  and  withheld.  But  these  do  not,  nor  does 
any  other  act,  repeal  any  law  giving  authority  to  accounting  officers  in 
relation  to  accounts  for  services  of  railway  companies.  This  is  clear 
upon  the  principle  that  repeals  by  implication  are  not  favored.  (McCool 
r.  Smith,  1  Black,  459;  United  States  v.  Taylor,  104  U.  S.,  210.) 

It  is  not  intended  to  decide  any  question  beyond  that  presented  by 
the  facts  of  this  case.  See  opinion  of  Attorney- General  Devens,  of 
June  11,  1880  (16  Op.  Att.-Gen.,  516;  1  Lawrence  Compt.  Dec,  2d.  ed., 
Appendix,  cli,  I,  439). 

The  claimant  is  entitled  to  payment.  The  Auditor  of  the  Treasury 
for  the  Post-Office  Department  erred  in  refusing  to  certift^  a  balance 
as  due  and  payable  to  the  claimant. 

It  is  accordingly  ordered^  adjudged^  and  considered,  that  the  action  of 
said  Auditor  is  affirmed  so  far  as  said  Auditor  found  to  be  due  to  the 
claimant  the  sum  of  $2,016.28;  and  that  his  action  in  certifying  the 
same  to  the  Register  of  the  Treasury  under  the  act  of  ]\Iarch  3,  1879, 
is  reversed. 

And  it  is  further  ord^red^  adjudged,  and  certified,  that  there  is  due 
to  the  claimant  from  the  United  States  said  sum  of  $2,016.28,  for  whicli 
sum  said  Auditor  is  directed  to  certify  a  balance  due,  to  be  paid  by  the 
proper  warrant  of  the  Postmaster-General  in  pursuance  of  law.* 

Treasury  Department, 

First  Comptroller'^ H  Office,  May  24, 18S3. 


•  The  Ibllowiug  was  furnishetl  by  the  Secretary  of  the  lutoiior: 
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The  first  effort  to  secure  to  the  United  States  indenmity  agaiust  loss  by  reason  of 
the  issue  of  subsidy  bonds  in  aid  of  the  Union  Pacific  and  Central  Pacific  Railroad 
Companies  was  made  by  Mr.  Lawrence,  who,  in  the  House  of  Representatives  on  the 
5th  of  January,  1876,  introduced  a  resolution  as  follows : 

"i?e«oZt?erZ,  That  the  Judiciary  Committee  be,  and  are  hereby,  instructed  to  inquire 
what  le^slation,  if  any,  may  be  necessary,  just,  and  proper  to  secure  indemnity  to 
the  United  Stat45s  for  advanct'S  of  interest  paid  and  to  be  paid  by  the  Treasury  De- 
partment on  account  of  subsidy  bonds  issued  to  the  several  so-called  Pacific  Railroad 
Companies,  and  to  secure  indemnity  against  liability  to  pay  the  principal  of  such 
bondjB,  either  by  requiring  the  creation  of  •linking  funds  or  otnerwise,  as  may  be  proper ; 
and  the  Committee  report  by  bill  or  otherwise." 

This  resolution  was  supported  in  a  brief  speech  by  Mr.  Lawrence,  and  was  adopted 
(Congressional  Record,  vol.  4,  part  1,  pp.  263,  264,  Ist  session  44th  Congress,  and  vol. 
4,  part  5,  pp.  4452-4465.  And  see  House  proceedings  July  25,  18f76,  Cong.  Record, 
vol.  4,  part  5,  p.  4871). 

In  pursuance  of  this  resolution  Mr.  Lawrence,  from  the  Judiciary  Committee,  re- 
ported House  bill  No.  3672  to  secure  indemnity  to  the  United  States,  on  which  he 
made  an  elaborate  report  April  25,  1876  (No.  440,  1st  session  Forty -fourth  Congress), 
and  on  the  bill  Hon.  Eppa  Hunton,  Hon,  Frank  H.  Hurd,  Mr.  Lawrence,  and  others 
made  speeches  in  the  House  June  14,  July  6,  and  July  7, 1876.  (Congressional  Record, 
vol.  4,  part  5,  pp.  3799-3811,  4432-4434,  4452-4456,  4459-4465.)  Eminent  counsel— 
Hon.  William  M.  Evarts,  Hon.  Lyman  Trumbull,  and  others,  who  submitted  able  ar- 
guments before  the  Judiciary  Committee  in  opx>osition  to  the  bill — were  employed  for 
the  railroad  companies,  and  it  was  in  part  in  answer  to  these  on  questions  of  constl- 
tntional  law  that  the  report  aforesaid  was  made.  The  bill  finally  passed  the  House 
of  Representatives  with  only  nine  negative  votes,  but  so  late  in  the  session  that  the 
Senate  could  not  consider  it ;  and  the  last  session  of  the  Forty-fourth  Congress  was 
80  much  occupied  with  the  controverted  questions  growing  out  of  the  Presidential 
election,  and  so  much  Interrupted  by  the  Electoral  Commission,  which  finally  decided 
the  result  of  the  election,  that  no  action  was  taken  on  the  bill.  The  aot  of  May  7, 
1878  (20  Stat.,  56),  subsequently  became  a  law,  and,  it  is  presumed,  grew  out  of  the 
measure  previously  introduced  and  the  discussion  thereon.  The  bill,  which  in  sub- 
stance became  this  act,  was  introduced  in  the  Senate  by  Hon.  Allen  G.  Thurman,  July 
12,  1876,  and  was  accompanied  by  a  report  (No.  459,  1st  session  Forty-fourth  Con- 
gress) under  instructions  of  a  resolution  of  the  Senate  adopted  January  6,  1876,  which 
report,  after  presenting  authorities  in  support  of  the  constitutionality  of  the  measure, 
says : 

*'Many  decisions  of  the  State  courts  might  be  referred  to,  to  the  same  effect,  but  it 
is  unnecessary  to  cite  them  here.  A  number  of  them  are  cited  in  Report  No.  440  [by 
Mr.  Lawrence]  of  the  Committee  on  the  Judiciary  of  the  House  of  Representatives  at 
the  present  session.  Your  committee  would  also  refer  to  that  report  for  many  im- 
portant and  valuable  facts  and  tables  relating  to  the  subject  under  consideration." 

Assuming  that  the  "sinking-fund"  is  adequate  to  secure  the  object  for  which  it 
was  intended,  it  is  estimated  that  it  will  indemnify  the  United  States  against  a  lia- 
bility of  $150,000,000,  and  save  this  sum  to  the  public  at  large.  (See  House  Ex.  Doc. 
No.  87,  3d  session  46th  Congress,  February  15,  1881.) 

The  bill  originally  introduced  by  Senator  Thurman  was  much  more  comprehensive 
than  the  one  which  finally  became  a  law.  The  provisions  of  the  original  bill  are  de- 
scribed in  Senate  Report  No.  459,  July  12, 1876, 1st  session,  44th  Congress.  The  efficienoy 
of  thU,  as  compared  with  the  bill  introduced  by  Mr.  Lawrence  (see  Cong.  Record,  vol. 
4,  part  4,  p.  3799),  and  with  the  bill  as  passed  in  the  act  of  May  7, 1878  (20  Stat.,  56), 
may  be  worthy  of  consideration.  It  would  seem  that  the  act,  which  became  a  law 
May  7, 1878,  is  less  comprehensive  than  either  of  tbe  original  bills.  And  in  view  of 
existing  conditions  the  expediency  of  more  efficient  provisions  to  indemnify  the 
United  States  may  perhaps  be  deemed  worthy  of  consideration  by  Cougress.     See  let- 
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ter  of  the  Secretary  of  the  Interior  to  the  Speaker  of  the  Hoase  of  Representatives 
(Honse  Ex.  Doc.  No.  87,  3d  session  Forty-sixth  Congress),  in  which  it  is  said— 

"That,  while  the  amount  of  the  5  per  cent,  of  net  earnings  of  the  Union  Pacific  has 
steadily  increased  since  1874,  that  of  the  Central  Pacific  has  nearly  as  steadily  decreased. 
This  is  owing  partly  to  the  fact  that  the  average  nuuiher  of  miles  of  road  operated  by 
the  Central  Pacific  has  heen  increased  from  year  to  year,  while  that  of  the  Union 
Pacific  has  not  been  increased,  bnt  more  particularly  by  diversion  of  business  from 
the  subsidized  road  to  leased  lines,  which  leased  lines  are  principally  owned  by  the 
owners  of  the  Central  Pacific,  who  are  paid  high  rentals  therefor,  and  by  a  consequent 
reduction  of  the  percentage  of  subsidized  miles  of  road  to  the  mileage  of  all  roads 
operated,  upon  which  percentage  a  pro  rata  division  of  local  business  has  chiefly  to  be 
based." 

All  these  measures  were  preceded  by  a  report  made  to  the  House  of  Representatives 
by  Mr.  Lawrence,  from  the  Committee  on  Appropriations,  January  4, 1871,  and  being 
House  Miscellaneous  Document  No.  16,  3d  session  Forty-first  Congress,  to  accom- 
pany House  bill  No.  2437.  This  contains  some  information  w  hich  may  be  of  interest, 
as  constituting  a  part  of  the  history  of  Congressional  action  and  legislation  upon 
these  snbjects. 

The  following  is  inserted  for  information : 

Department  of  Justice, 
Wa^Mngton^  February  6, 1883. 
The  Secretary  of  the  Treasury: 

Sir:  After  considering  the  papers  inclosed  in  yours  of  the  3d  instant,  I  understand 
them  to  present  the  question  whether  sections  5260  and  5261  of  the  Revised  Statutes 
mean  that  previously  to  any  jpaymont  of  the  accounts  therein  mentioned  they  must 
be  sanctioned  by  judgments  in  the  Court  of  Claims,  &c.,  totles  (juoties  they  arise,  or 
'  only  that  previous  to  such  payment  the  rul«j  of  right  thereabouts  iiinst  have  been  as- 
certained by  such  judgment. 

The  claim  which  the  above  legislation  instructed  the  ofticers  of  the  Unit-etl  States  to 
assert,  and  invited  the  companies  to  resist  by  snit,  was,  that  money  due  by  the  United 
States  for  freight  and  transportation  over  the  railroads  of  companies  to'  which  they 
had  issued  bonds  should  be  withheld  and  ap])lied  to  che  satisfaction  of  interest,  <&c.\ 
instead  of  being  paid  over.  What  the  courts  could  do  under  the  circumstances  was  to 
ascertain  the  law  arising  under  such  facts  as  might  be  submitted  to  them  for  considera- 
tion. When  that  law  should  be  once  ascertained,  it  would  in  the  usual  course  of  things 
become  the  rule  for  all  such  facts,  whenever  they  might  arise;  meaning  by  **  such  facts," 
facts  of  the  same  character— facts  es-sentially  the  same.  In  ordinary  cases  litigants 
acquiesce  in  one  such  solemn  decision.  In  exceptional  cases,  however,  they  litigate  the 
question  again.  But  it  is  exceedingly  improbable  that  the  legislature  intended  by  the 
words  of  this  provision  to  convey  a  doubt  whether  the  courts  and  the  Treasury  Depart- 
ment, respectively,  could  in  this  matter  sufficiently  perform  their  ordinary  functions — 
the  former  in  laying  down  and  the  latter  in  applying  a  working-rule  for  the  a<ljust- 
ment  and  satisfactiim  of  these  accounts. 

Upon  the  contrary  it  is  to  be  presumed  that  they  intended  to  direct  litigation  nnder 
the  ordinary  conditions,  and  with  the  ordinary  results,  so  that  when  the  law  should 
be  made  plain  by  a  solemn  judgment  it  should  for  all  facts  identical  in  character  1>6- 
come  a  rule  of  action  for  the  United  States  to  the  same  extent  that  it  would  have 
been  for  a  private  citizen. 

The  direction  therefore  to  the  Secretary  is  to  pay  no  such  money  until  he  shall  have 
ascertained  the  mind  of  the  Court  of  Claims  and  Supreme  Court  in  the  way  that 
othfer  x)rudent  litigants  <lo.  There  is  no  appearance  of  an  intention  to  substitute 
the  courts  of  tlie  Treasury  as  a  machinery  for  ascertaining  and  paying  debts,  the 
law  about  which  fihall  have  already  been  established  by  judgment  obtained,  in  the  way 
directed,  since  the  passage  of  the  statute. 

If  the  Secretary  of  the  Treasury  were  dissatisfied  with  the  rule  laid  down  by  the 
court  upon  one  trial  he  might,  no  doubt,  have  another  case  made  up  and  reargued, 
but  it  is  not  intended  that  money  shall  never  be  paid  except  the  courts  shall  again 
have  laid  down  the  law  upon  a  certain  statement  of  facts,  no  matter  how  often  they 
may  have  done  so  before. 

Whether  in  a  new  case  the  circumstances  are  essentially  the  same  as  in  one  already 
satisfactorily  determined  will  be  for  the  Secretary  to  say.  If  he  find  that  they  are,  he 
will  proceed  to  execute  the  previous  acljndiction;  if  he  is  not  satisfied  as  to  this  he 
will  be  governed  by  the  direction  in  the  statute,  and  require  the  matter  to  be  deter- 
mined. 

I  therefore  undei'stand  the  expression  **  is  directed  to  withhold  all  payments''  in 
section  5260,  to  refer,  in  the  first  place,  to  the  payments  due  to  such  companies  at  the 
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tim'e  of  the  paasa/y^e  of  the  act,  but,  no  doubt,  to  inolnde  also,  equitably,  all  payments 
thereafter  of  like  sort,  the  principles  governing  which  shall  not  previously  nave  been 
ascertained  by  the  Court  of  Claims,  or  upon  appeal  by  the  Supreme  Court. 
Very  respectfully,  your  obedient  servant, 

S.  F.  PHILLIPS, 


I  concur  in  the  above  opinion. 


Solxdior-General. 

BREWSTER, 
A  ttorney-  General. 


After  the  foregoing  decision  of  the  First  Comptroller  was  rendered,  the  Secretary  of 
the  Treasury  issued  the  following  : 

[Circular.] 

TRANSPORTATION   SERVICES  PERFORMED   BY  PACIFIC  RAILROAD   COM- 
PANIES. 
1883.  )  Treasury  Department, 

^""^r^^^OfiJ^-  \  Washington,  D.  C,  June  27, 1883. 

The  following  decision  of  the  First  Comptroller  of  the  Treasury-,  in  relation  to  with- 
holding payments  from  the  Pacific  Railroad  CompaiiieH  for  transportation  services 
performed  for  the  Government,  is  published  for  the  information  and  guidance  of  all 
concerned. 

[Then  follows  the  decision  of  the  First  Comptroller  as  originally  prepared,  and 
which  is  found  somewhat  revised  in  the  text  above.  ] 

In  accordance  with  the  above  decision,  the  provisions  of  Circular  No.  168  of  1879 
and  Circular  No.  55  of  1880  are  moditied  so  as  to  permit  payments  to  be  made  for  trans- 
portation services  performed  for  any  Department  of  the  Government  over  such  por- 
tions of  the  several  Pacific  Railroads' as  have  not  be«^n  built  by  the  aid  of  Government 
bonds ;  and  no  payments  shall  be  withheld  from  either  of  said  railroads,  except  for 
services  performed"  for  the  Government  over  the  subsidized  or  aided  portions  thereof. 

Whenever  practicable  and  more  economical  to  do  90,  it  is  desirable  that  shipments  of  Gov- 
ernment freight  he  made  over  railroads  which  have  received  aid  in  bonds  or  lands  from  the 
United  States;  and  to  that  end  all  officers  shipping  such  freight  should  specify  the  particular 
route  by  which  the  same  is  to  be  transported. 

To  InMure  uniformity  in  the  settlement  of  accounts  for  services  so  rendered,  the  fol- 
lowing table,  compiled  from  the  piihUsh«Hl  report  of  the  United  States  Commissioner 
of  Railroads,  showing  the  number  of  miles  of  each  Pacific  Railroad  which  has  been 
&ided  by  the  issue  of  United  States  bonds,  is  published  for  the  guidance  of  the  ac- 
counting officers : 

Union  Pacific  Railway  Company : 

Council  Blulfs,  Iowa,  to  Ogden,  Utah  ( main  liue) 1 ,  033. 3480  miles. 

Kansas  City,  Missouri,  to  394th  mile-post  (Kansas  division)..  394  **     , 

Central  Pacific  Railroad  Company : 

Ogdon  Station,  Utah,  to  Sacramento,  California  (main  line) ..  742.61  " 

Brighton,  California,  to  Lathrop,  California  (Western  Pacific.  51.21  ** 

Lathrop,  California,  to  Tracy,  California                '^            "       .  11.09  " 

Tracy,  California,  to  Niles,<Jalifomia                      "            **       .  41.53  ** 

Niles,  California,  to  Sau  Josd,  California                 •'             "       .  17.54  " 

Sinnx  City  and  Pacific  Railroad  Company: 

Sioiix  City,  Iowa,  to  California  Junction,  Iowa 69.  75  " 

California  Junction,  Iowa,  to  Fremont,  Nebraska 32. 02  " 

Central  Branch  Union  Pacific  Railroad  Company: 

Atchison,  Kansas,  to  Watervi  lie,  Kansas 100.  " 

CHAS.  J.  FOLGER, 

Stcrttary. 
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IN  THE  MATTER  OF  THE  RIGHTS  OF  THE  PACIFIC  RAILROAD  COMPANIES 
IN  RELATION  TO  COMPENSATION  FOR  TRANSPORTATION-SERVICES 
RENDERED  FOR  THE  GOVERNMENT. —PACIFIC  RAILROAD  CASE. 


I.  Upon  a  consideration  of  the  acts  of  Conjrreas  relating  to  the  bond-subsidized  Pacific 
railroad  companies  and  of  the  Judicial  decisions  pertaining  thereto,  the  follow- 
ing points  may  be  regarded  as  decided,  viz  : 

1.  The  act  of  March  3.  1H7U  (17  Stat,,  508,  sec.  2),  as  caiTied  into  sections  5260  and 

5261  of  the  Revised  Statutes  was  not  intended  to  repeal  either(l)  thoije  provisions 
of  the  acts  of  July  1,  1862  (12  Stat.,  492,  493,  sees.  5  and  6),  and  July  2,  l5i>4 
(13  Stat.,  359,  sec.  5),  which  declare  *'that  only  one-half  of  the  compensation 
for  services  rendered  for  the  Government  [on  the  railroads  mentionedin  saidacts 
which  were  aided  by  subsidy  bonds]  *  •  *  shall  be  required  to  be  applied  to 
the  payment  of  the  bonds,"  and  to  the  re-imbursement  of  the  interest  paid 
thereon  by  the  United  States,  or  (2)  those  provisions  which  give  to  said  companies 
the  right  to  payment  of  the  other  half  of  such  compensation. 

2.  The  United  States  cannot  by  legislation  compel  any  of  said  bond-subsidized  com- 

panies to  discharge  its  obligations  in  respect  of  the  subsidy  bonds  otherwise 
than  according  to  the  terms  of  the  contract  created  by  said  acts  of  July  1,  ISj^'J, 
and  July  2,  1864,  between  the  United  States  and  said  corporations  respectively. 
3*  Congress  did  not  intend  by  the  act  of  March  3,  1873  (17  Stat.,  508,  sec.  2),  to  im- 
pose any  restriction  on  the  power  of  the  proper  executive  officers  to  pay  said 
railroad  companies  the  compensation  due  to  them  for  transportation-services 
rendered  for  the  Government,  after  the  right  to  payment  thereof  had  been  dijj- 
tinctly  determined  by  judicial  decision,  and  when  the  proper  appropriation  ex- 
isted from  which  payment  could  be  made. 

4.  The  United  States  cannot  by  legislation  impose  any  valid  prohibition  on  such  pay- 

ments from  appropriations  applicable  thereto,  if  no  other  mode  of  payment  l>e 
provided. 

5.  The  Constitution  is  a  law,  the  obligation  of  which  is  to  be  regarded  by  executive 

officers  as  well  as  by  the  courts. 

6.  The  act  of  March  3,  1873  (17  Stat.,  508,  sec.  2),  was  not  designed  to  require  tbo 

withholding  from  any  bond-subsidized  company  of  payment  for  transportation- 
services  rendered  for  the  Gk)vemment  on  any  road  not  aided  by  subsidy  boudt», 
though  owned,  leased,  or  operated  by  such  bond-subsidized  company. 

7.  Neither  was  the  sinking  fund  act  of  May  7,  1878  (20  Stat.,  58)  designed  for  this 

purpose,  nor  does  it  require  this  to  be  done. 
II.  On  other  questions  arising  in  this  case  the  First  Comptroller  holds  as  follows : 

1.  Contracts  made  on  behalf  of  the  United  States  under  the  sole  atithorlty  of  appro- 

priation acts  arc  void  when  in  excess  of  the  appropriations,  but  only  so  far  as 
they  may  be  so  in  excess. 

2.  Section  3732  of  the  Revised  Statutes  authorizes  contracts  and  purchases  "on  bo- 

half  of  the  United  States"  *Mn  the  War  and  Navy  Departments,  for  clothing, 
subsistence,  forage,  fuel,  quarters,  or  transportation,  which  *  ♦  •  »ha\] 
not  exceed  the  nece.ssities  of  »  *  *  [any]  current  [fiscal]  year/' although 
there  may  be  no  existing  appropriation  adequate  to  the  fulfillment  of  any  such 
contract  or  purchase. 

3.  When  a  contract  on  behalf  of  the  United  States  is  specifically  authorized  by  stat- 

ute, such  contract  may  be  made  so  as  to  create  a  valid  liability  without  reft*r- 
ence  to  the  existence  of  any  appropriation. 
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4.  A  special  power  Kiven  by  one  statute  is  not  taken  away  by  the  general  words  of 

aoother  statute. 

5.  When  the  Second  Comptroller  has  certiiied  a  balance  for  trauHportation-Mcrvicos 

rendered  for  the  Government  by  one  of  the  b<md-Hubsidized  Pacific  Railroad 
Companies^  the  amount  so  certified  is  conolmive  upon  the  ex.ecutive  branch  of 
the  Government ;  but  the  party  entitled  by  law  to  payment  is  to  be  determined 
by  the  authorities,  respectively,  who  grant  and  connterHign  the  warrant  for  pay- 
Dient. 

August  18, 188:3,  the  Chief  Clerk  of  the  War  Department  addressed 
a  letter  to  the  Secretary  of  the  Treasury,  calling  attention  to  statements 
of  the  Qaartermaater-General  in  a  letter  of  August  8, 1883,  to  the  Secre- 
tary of  War,  and  showing,  that: — 

•*The  War  Department  and  its  accounting  officers  (the  Third  Auditor 
au(]  the  Second  Conii)t roller  of  the  Treasury)  have  been  guided  by  the 
opinions  of  the  Attorneys-General  of  February  1^4, 1874  [14  Op.  Att.  Gv*n., 
37.)],  and  June  18  [11],  1880  [1  Lawrence,  Compt.  Dec,  2d  ed.,  App.  Ch.  1, 
439;  16  Op.  Att.-Gen.,  517  J,  in  settling  the  accounts  of  these  [bonded  Pacific 
Railroads];  and  these  opinions  conflict  with  those  of  the  First  Comp- 
troller and  Secretary  of  the  Treasury  above  referred  to  [being  decision 
of  the  First  Comptroller  of  May  24,  1883,  in  the  Railway-Compensation 
case,  ante;  and  Treasury  Circular  based  thereon,  and  issued  by  the 
Secretary  of  the  Treasury,  June  27,  Deparrmeiit  No.  8:5,  188:5,  a  copy  of 
which  is  appended  to  said  decision]." 

The  letter  of  the  Chief  Clerk  then  states : 

^'hi  view  of  this  fact  and  others  presented  by  the  Quartermaster-Gen- 
eral, he  requests  instructions  lor  his  guidance  upon  certain  questions 
specifically  submitted,  and  I  have  the  honor,  therefore,  to  request  that 
the  Second  Comptroller,  who  is  charged  with  the  final  settlement  of 
army  accounts,  be  consulted,  and  that  this  Department  be  advised  of 
the  views  that  may  be  reached  touching  the  several  questions  submitted 
by  tlie  Quartermaster-General." 

The  letter  of  the  Quartermaster-General  of  August  8,  1883,  to  the 
Secretary  of  War  says : 

**The  decision  of  the  Comptroller  is,  that  the  Utah  and  Northern  Rail- 
way Company,  whose  line  of  road  is  controlled  and  operated  by  the  Union 
Pacific  Railway  Co.,  shall  be  paid  in  cash  for  carrying  the  United 
States  mails.  The  [Circular]  instructions  of  the  Honorable  Secretary 
of  the  Treasury  enlarge  the  scope  of  the  decision  to  apply  to  all  Departments 
of  the  Government  and  to  all  portions  of  the  several  bonded  Pacific 

railroads  not  built  by  the  aid  of  (rovernment  bonds. 

*  •'^*  •  •  •  • 

Since  the  i)assage  of  the  act  of  March  3,  1879(20  Stat.,  420),  the  War 
Department  has  not  asked  Congress  to  appropriate  money  to  pay  for 
army  transportation  over  the  bonded  Pacific  Railways,  their  leased  lines 
ami  branches.  The  earnings  of  these  railroads  by  army  transportation 
amount  to  about  $1,000,000  per  annum.  Of  this  amount  about  one-half 
(l.'i^KI^OOO)  represents  the  earnings  of  the  Ihies  leased,  owned  and  controlled 
or  operateti  by  the  bonded  railroads,  which  lines,  however,  were  not  con- 
structed with  the  aid  of  subsidies  from  the  (rovernment. 

lu  view  of  these  fact**,  the  instructions  of  the  Honorable  the  Secretary 
of  War,  are  requested  upon  the  following  questions: 

8hall  the  orders  and  regulations  of  the  War  Department  be  altered 
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to  conform  to  the  instructions  of  the  Honorable  the  Secretary  of  the 
Treasury  f 

What  effect,  if  any,  have  these  instructions  upon  the  appropriation 
'  Transportation  of  the  Army'!  Can  that  appropriation  for  the  present 
and  pafit  fiscal  years  be  used  to  pay  the  accounts  of  the  unsubsidized 
portions  of  bonded  railroads  for  army  transportation  f 

August  21,  1883,  these  papers  were,  by  the  Secretary  of  the  Treasury' 
"referred  to  the  Hon.  Second  Comptroller  for  an  expression  of  his  views 
on  the  questions  herein  submitted.'' 

August  24,  1883,  the  Hon.  W.  W.  Upton,  Second  Comptroller,  ad- 
dressed a  letter  to  the  Hon.  Secretary  of  the  Treasury,  in  which,  after 
referring  to  the  acts  of  July  1,  1862  (12  Stat.,  489),  and  July  2,  1864  (13 
Stat.,  356),  the  Comptroller  says : 

"The  act  of  March  3,  1873  (17  Stat.,  508),  and  section  5260,  Revised 
Statutes,  direct  the  Secretary  of  the  Treasury — ^to  withhold  all  pay- 
ments to  any  railroad  company  and  its  assigns,  on  account  of  freights 
or  transportation  [,]  over  their  respective  roads  [,]  of  any  kind,  to  the 
amount  of  payments  made  by  the  United  States  for  interest  upon  liouds 
of  the  United  States  issued  to  any  such  company,  and  which  shall  not 
have  been  reimbursed,  together  with  the  five  x)er  centum  of  net  earnings, 
due  and  unapplied,  as  provided  by  law.' 

The  letter  of  this  direction  is  explicit  and  comprehensive  enough  to 
include  all  kinds  of  roads  o])erated  by  the  companies  referred  to ;  and  it 
is  certainly  a  reasonable,  if  not  an  unavoidable,  construction  of  the  act^ 
to  hold  that  its  purpose  was  to  include  lines  of  road  that  were  not  within 
the  scope  of  the  acts  of  1862  and  1864,  as  well  as  to  include  the  whole 
instead  of  the  half  of  the  compensation. 

When  the  Secretary  is  directed  to  withhold  all  the  payment  for  trans- 
portation done  by  one  of  the  bonded  companies  over  its  roads  of  any 
hind^  certainly  some  roads  are  referred  to  besides  the  one  original 
mortgaged  line.'- 

He  then  refers  to  the  oi)inionsof  Attorney-General  Williams  of  Feb- 
ruary 24,  1874  (14  Op.  Att.  (Jen.,  375),  and  of  Attorney-General  Devens 
of  June  11,  1880  (16  Op.  Atty.-Gen.,  517),  and  says: 

**  Any  change  of  coustruction  of  the  act  of  1873  at  this  time  will 
cause  great  embarrassment  to  the  Quartermaster-General  and  no  doubt 
to  other  branches  of  the  Executive  Departments. 

"  I  therefore  respectfully  advise,  that  the  opinions  of  the  Attorneys- 
General  and  the  i)ractice  of  many  years  be  still  followed  until  a  difi'er- 
ent  construction  of  the  act  of  1873  shall  be  made  by  the  courts ;  or,  at 
least,  until  Congress  shall  provide  sufficient  appropriations  to  me«t  the 
necessities  of  the  public  service  under  the  construction  now  proi)osed. 

''  I  cannot  see  that  the  question  has  ever  been  considered  by  the  Su- 
preme Court  or  Court  of  Claims ;  certainly  the  cases  of  the  Kansas 
Pacific  and  Denver  Pacific  in  99  U.  S.  Keps.  [pp.  455,460]  were  decided 
on  entirely  different  questions ;  and  in  the  case  of  the  Union  Pacific 
Bailroad  [Railway]  Co.  t\  The  United  States,  in  16  Court  of  Claims, 
[p.  353],  the  act  of  1873  is  not  construed  nor  referred  to.  It  does  not 
appear  from  the  statement  of  the  facts  in  that  case  whether  any  con- 
struction of  the  act  of  1873  was  required.  Certainly  the  act  was  not 
mentioned." 
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August  31, 1883,  the  Acting  Secretary  of  the  Treasury  referred  this 
and  the  other  papers  specified  to  the  First  Comptroller  "  for  his  con- 
sideration." 

lions.  Samuel  Shellabarger  and  Jeremiah  ilf.  Wilson  submitted  an  argu- 
ment in  behalf  of  the  Union  Pacific  and  Central  Pacific  Railway  Compa- 
nies a8  follows : 

The  Second  Comptroller  holds  in  substance,  that  sections  5260  and 
5261  of  the  Revised  Statutes  have  the  legal  eifect  of  requiring  the  Ex- 
ecutive Department  to  withhold  all  earnings  for  transportation  by  the 
companies  described  in  said  sections. 

He  refers  to  the  Opinions  of  the  Attorneys-General,  to  wit:  of  the 
24th  of  February,  1874,  by  Attorney-General  Williams  (14  Opinions, 
875),  and  of  the  Uth  of  June,  1880,  by  Attorney-General  Devens  (16 
Opinions,  517).     He  then  proceeds : 

"I  cannot  see  that  the  question  ha^  ever  been  considered  by  the  Supreme 
Court  or  Court  of  Claims.  Certainly  the  cases  of  the  Kansas  'Pacific 
and  Denvt^r  Pacific,  in  09  United  States  Reports  [pp.  455,  460J,  were 
decided  on  entirely  dift'erenc  questions;  and  in  the  case  of  the  Union 
I'acific  Railroad  [Railway]  Co.  v.  The  United  States,  in  16  Court  of 
Claini8[p.  353J,theactof  1873i8  not  construed  or  referred  to.  It  does 
not  appear  from  the  statement  of  the  facts  in  that  case  whether  any 
construction  of  the  act  of  1873  was  required.  Certainly  the  act  was 
not  mentioned." 

It  will  be  shown  that  the  exact  question  here  stated  not  to  have  "ever 
been  considerd  by  the  Supreme  Court,"  regarding  the  effect  of  this  act  of 
1873,hadl)een  "considered"  by  thatcourt;  had  been ehiborately  argued ; 
had  been  unanimously  decided  by  that  court  in  a  way  exactly  opposite 
to  tlie  opinion  of  the  Second  Comptroller;  and  had  been  repeated  in 
subsequent  decisions;  and  that  the  Attorney -General  had^  solemnly 
admitted  and  declared  that  it  was  settled  by  the  case  of  United  States  v. 
rnion  Pacific  Railroad  Co.  (91  U.  S.,  72-01),  that  the  act  of  1873  had 
no  such  effect  as  the  Second  Comptroller  gives  to  it. 

What  we  have  to  say  regarding  this  opinion  of  the  Second  Comp- 
troller we  will  submit  in  the  shape  of  i)ropositions : 

I.  In  regard  to  the  practice  of  the  Department  having  been  to  retain 
all  the  earnings  for  transportation,  tlie  reply  is,  that  during  all  the  con- 
tinuance ef  this  practice  these  companies  have,  in  every  form  possible, 
protested  against  it.  The  appeals  of  these  companies  have  been  made, 
in  resistance  of  this  retention,  to  Congress  and  to  the  courts,  parts  of 
which  appeals  to  the  courts  will  api>ear  in  our  statement  below. 

The  cases  below  cited  in  the  16th  Court  of  Claims,  and  now  become  final 
by  the  Attorney-General's  abandonment  of  the  appeal  to  the  Supreme 
Court,  w^ere  prosecuted  with  the  sole  purpose  of  testing  the  rightful- 
ness of  this  practice^  which  has  been  pronounced  by  the  courts  illegal, 
and  the  continuance  of  this  "practice"  has  been  formally,  solemnly,  and 
repeatedly  condemned  by  the  Supreme  Court  and  Court  of  Claims,  in 
their  ord^riug;  judgments  for  the  recovery  of  the  moneys  retained  under 
this  unlawful  "practice." 

To  rely  upon  and  cite  as  a  ground  for  its  continuance  this  wrongful 
retention  is,  to  say  the  least,  most  extraordinary.  It  is  not  only  rely- 
ing upon  the  Government's  own  wrong  as  an  authority  for  continuing 
that  wrong,  but  it  is  relying  upon  the  wrong  after  it  has  been  pro- 
nounced a  wrong  by  the  courts  of  last  resort  of  the  country.  To  s£^y, 
as  the  Second  Comptroller  in  substance  does,  that  it  will  work  "great 
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embarrassment "  to  pay  what  the  Supreme  Court  has  pronounced  to  be 
due  to  U8,  is  a  thing  which  may  be  said  by  every  debtor  when  required 
to  pay  his  debts. 

II.  The  next  point  is  in  regard  to  what  roads  the  Second  Comptroller 
makes  section  52(K)  cover,  in  its  requirement  to  retain  all  eariiings.  He 
makes  section  52(50  read  as  expressed  in  the  following  sentence : 

When  the  Secretary  is  directed  to  withhohi  all  the  payments  for 
transportation  done  by  one  of  the  bonded  companies  over  its  roads  of 
any  kind^  certainly  some  roads  are  referred  to  besides  the  one  origiual 
mortgnged  line." 

lie  makes  this  section  to  require  the  retention  "  of  all  payments  for 
transpor  tation  done  by  one  of  the  bonded  companies  over  its  roads  of 
any  Icind,^  Thus  he  makes  the  words,  *'  of  any  kind,"  refer  to  "  roads," 
whilst  the  section  contains  no  such  language^  and  is  incapable  of  any 
such  torture,  when  read  as  it  stands  iii  the  act  of  March  3,  1873  (17 
Stats.,  508). 

The^ection  as  found  in  the  origiual  statutes  (17  Statutes,  508)  reads, 
and  is  punctuated,  as  follows : 

"  That  the  Secretary  of  the  Treasury  is  directed  to  withhold  all  pay- 
ments to  any  railroad  company  and  its  assigns,  on  account  of  freights 
or  transportation,  over  their  respective  roads,  of  any  kind,  to  the  amount 
of  payments  made  by  the  (Tnited  States  for  interest  upon  bonds  of  the 
United  States  issued  to  any  such  company,  and  which  shall  not  have 
been  reimbursed  together  with  the  tive  j/er  cent,  of  net  earnings  due 
and  unapplied  as  provided  by  law." 

Sections  5260  and  5261  of  the  Kevised  Statutes  are  embodied  in  om 
section,  which  is  section  2  of  the  act  of  the  3d  of  March,  1873  (17  Stat- 
utes, 508). 

This  reading  of  the  original  statute  makes  it  simply  self-evident  that 
the  words,  '*  of  any  kind,"  here  qualify  the  words, ''  freights  or  transpor- 
tations," and  do  not  qualify  the  words,  ''  their  respective  roads."  In 
other  words,  the  statute  re(jnires  the  retention  of  freights  or  transpor- 
tation, "  of  any  kind,"  over  their  resi)ectives  roads,  to  be  withheld ;  and 
does  not  enact  that  the  withholding  shall  apply  to  "  roads  of  any  kiud.'* 
Independent  of  the  punctuation  in  the  original  act,  it  seems  absurd 
to  make  the  words, ''  of  any  kind,"  a  qualification  of  the  word,  "  roads^ 
instead  of  the  words,  *' freight  or  transportation;"  and  this  will  be 
made  still  more  apparent  when  we  come  to  consider  the  decisions  of 
the  courts  in  respect  of  the  meaning  and  design  of  this  section  2  of  the 
act  of  1873,  where  they  declared  this  act  as  meant  to  change  no  exist- 
ing contract-right  over  any  road  whatecer^  but  as  ^^  meaning  nothing 
more  or  less  tlian  the  remission  to  the  judicial  tribunals  of  the  question, 
whether  this  company,  and  others  similarly  situated,  have  the  right  to 
recover  from  tlie  Government  one-half  of  what  they  earned,  by  transpor- 
tation ;  and  this  question  is  to  be  determined  upon  its  merits."  (ITuited 
States  V.  Union  Pacific  Railroad  Co.,  91  U.  S.,  91.) 

III.  In  regard  to  the  opinion  of  Attorney-General  Williams,  as  found 
in  14  Opinions,  x)age  375,  it  is  enough  to  say,  that  opinion  is  dated  tlie^ 
24th  of  February,  1874,  and  was  therefore  given  before  the  purpose*s  of 
this  act  of  1873  were  authoritatively  laid  down  and  defined  in  Unitai 
States  V.  Union  Pacific  Railroad  Company  (01  U.  S.,  72-91),  which  wiis 
decided  at  the  October  term  of  the  Supreme  Court,  1875. 

In  regard  to  the  opinion  of  the  Attorney-General  Devens  (16  Opiii- 
page  517),  he  expressly  bases  his  recommendation,  as  contained  in  his 
answer  to  the  second  question,  asking  whether  all  payments  should  be 
withheld  for  transportation  over  roads  leased^  controlled^  or  operated  hji 
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the  Union  and  Central  Peunfic  roads,  upon  the  ground  that  he  wanted 
the  qneation  to  be  decide<l  by  the  courts.  This  he  expresses  in  these 
words: 

^'  In  this  state  of  the  decisions  1  advise  the  retention  of  all  compensa- 
tions to  these  roads  for  services  upon  such  branches,  so  that  the  ques- 
tion can  be  judicially  determined.'' 

In  other  words,  at  the  time  of  this  opinion  by  Attorney-General  De- 
vens,  the  decisions  reached  afterward  by  the  courts,  as  reported  in  16 
Court  of  Claims,  p.  353,  had  not  been  rendered.  These  ca^es  were 
brought  expressly  on  the  invitation  contained  in  this  opinion  of  the 
Attomey-Generaf,  and  to  test  the  identical  question  he  there  answers. 

In  so  far  as  this  opinion  of  Attorney-General  Devens  falls  to  apply 
the  law  as  laid  down  in  United  States  v.  Union  Pacific  Railroad  Co. 
(91  U.  S.,  72),  regarding  the  objects  of  sections  5260  and  5261  Rev.  Stat., 
we  are  not  called  upon  to  explain.  It  is  sufficient  for  our  purpose  that 
the  Supreme  Court  has  authoritatively  and  finally  decided  what  the  ob- 
ject of  section  2  of  the  act  of  the  3d  of  March,  1873,  wa«,  and  has  held 
that  it  was  not  a  statute  intended  to  change,  or  which  does  change,  our 
[charter]  confracf  rights,  but  simply  one  intended  to  furnish  the  means  of 
testing  in  the  courts  what  those  rights  are.  See  United  States  v.  Union 
Pacific  Railroad  Co.  (91  U.  S.,  91). 

IV.  The  Second  Comptroller  says,  "I  cannot  see  that  the  question 
has  ever  been  considered  by  theBupreme  Court  or  the  Court  of  Claims,'' 
as  to  what  the  effect  of  the  act  of  1873  (sections  5260  and  5261  Revised 
Statutes)  is  ni)Ou  our  [charter]  contract  rights. 

He  has  overlooked  the  decision  already  cited  in  United  States  v.  Union 
Pacific  Railroad  Co.  (91  U.  S.,  72-91).  He  has  also  overlooked  the  di- 
rect, explicit,  and  necessary  effect  of  the  various  judgments  quoted  be- 
low, allowing  recoveries,  by  the  Union  Pacific,  for  these  Government 
transportations,  upon,  and  according  to,  the  unchanged  contract  rights 
created  by  the  charter,  as  embodied  in  the  acts  of  1862  and  1864. 

Keep  in  mind  the  history  of  this  matter  as  it  existed  at  the  date  of  the 
decision  in  United  States  v.  Union  Pacific  Railroad  Co.  (91  U.  S.  72). 
An  opinion  existed  in  Congress,  as  will  appear  by  the  debates  at  the 
date  of  the  act  of  1873,  that  the  debt  owing  by  the  Union  and  Central 
Pacific  to  the  United  States  on  acc>ount  of  interest  on  bonds  theretofore 
paid  by  the  United  States,  and  not  reimbursed,  was  actiially  due.  Secre- 
tary Bout  well  ru  led  that  he  w  ould  not  pay  for  this  transportation,  but  would 
set  it  off  against  interest  theretofore  paid  on  these  bonds.  The  roads 
resisted  this  action  of  the  Secretary  and  this  view  in  Congress,  and 
thereupon,  and  then,  in  view  of  that  state  of  the  matter  and  controversy, 
the  act  of  1873  was  passed,  not  for  the  purpose  of  changing  cmitra^jt 
rights  as  secured  in  the  charters  of  1862  and  1864,  but  for  the  purposes 
expressed  in  the  below-cited  language  of  the  Supreme  Court  United 
States  V.  Union  Pacific  Railroad  Co.  (91  U.  S.,  91).  In  giving  effect  to 
this  decision  of  the  Supreme  Court,  please  note  that  the  question,  ''what 
was  the  design  of  this  act  of  the  3d  of  March,  1873,"  was  expressly  made, 
argued,  and  relied  on  by  counsel  on  both  sides.  On  page  78  (91  U.  S.), 
Mr.  Bartlett,  for  the  company,  says: 

"The  purpose  of  the  act  [of  the  3d  of  March,  1873]  was  to  remit  to 
judicial  determination  the  question  whether,  upon  the  trae  construction 
of  the  charter,  the  Government  was  legally  bound  to  pay  the  company 
for  one-half  of  the  transportation,  or  whether  it  might  retain  that  half, 
and  apply  it  towards  interest  on  the  bonds." 

The  following  language  of  the  A ttornev- General  appears  on  pages  75 
and  76(91  U.S.): 

"In  1873,  Congress  passed  the  act  of  March  3. 
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It  is  submitted,  First,  The  question  before  the  court  is,  whether  the 
United  Statues  are  entitled  to  letain  the  whole  value  of  the  service  which 
they  have  received  from  the  company,  and  apply  the  same  towards  pay- 
ment of  the  interest  advanced  from  time  to  time  by  the  Grovernment 
upon  the  bonds  loaned  to  the  company, — ^a  question  not  embarrassed  by 
the  acts  of  1864  and  1871,  as  they  were  repealed  by  the  act  of  1873. 

The  whole  question  of  the  liability  of  the  company  to  pay  the  interest 
on  the  Government  bonds  before  their  maturity  is  raised  by  the  counter- 
claim set  up  by  the  United  States,  and  is  before  the  court." 

It  will  be  observed  that  the  Attorney-General  here  made  the  point 
directly  that  the  act  of  1873  repealed  the  act  of  1864,  securing  us  one- 
half  of  the  Government  earnings. 

Then  again,  on  page  91  (91  U.  S.),  when  the  court  comes  to  this  point, 
it  will  be  seen  that  it  expressly  declares  as  follows : 

'^Another  act  was  subsequently  passed,  by  virtue  of  which  this  suit 
was  instituted  by  the  appellee.  Act  of  March  3,  1873,  17  Stat.,  p.  5f^, 
&ei^t,  2.  It  is  contended  that  this  act  repeals  that  portion  of  the  charter  o/tht 
company  which  contains  the  provisions  we  have  discussedJ^ 

Thus  again  it  is  expressly  declared,  hy  the  court  itself ^  that  the  point 
made  by  the  Second  Comptroller,  in  his  opinion,  was  made  in  the  case, 
and  was  decided  by  the  court. 

There  is,  therefore,  left  no  possible  escape.  This  ca«e  is  one  where 
the  court  was  required  to  decide^  and  did  decide  unanimously,  what  the 
effect  of  this  act  of  1873  was,  and  that  it  does  not  change  our  [charter] 
contract  rights  to  be  paid  for  Government  transportation,  according  to 
the  act  of  1864.    The  language  of  the  court  is  as  follows: 

*'lt  is  contended  that  this  act  [3d  of  March,  1873)  repeals  that  por- 
tion of  the. charter  of  the  company  which  contains  the  provisions  we 
•have  discussed.  But,  inanifeHtly,  its  purpose  was  very  different.  Al- 
though it  directs  the  Secretary  of  the  Treasury  to  withhold  all  i)ayments 
to  the  c()mi)anies  on  account  of  freights  and  transportation,  it  at  the 
same  time  authorizes  any  company  thus"  affected  to  bring  suit  in  the 
Court  of  Claims  for  *such  freight  and  transportation;'  and  in  such  suit 
'the  right  of  such  company  to  recover  the  same  upon  the  law  and  the 
facts  shall  be  determined,  and  also  the  rights  of  the  United  States  upon 
the  merits  of  all  the  points  presented  by  it  in  answer  thereto  by  them.' 

ThiJi  means  nothing  more  or  less  than  the  remission  to  the  judi<nal  tribti- 
nals  of  the  question^  whether  this  company^  and  others  similarly  situated^ 
have  the  right  to  recover  from  tJw  Government  one- half  of  what  they  earned 
by  transportation  ;  and  this  question  is  to  he  determined  upon  its  meritrS, 

The  m€7'its  of  such  a  question  are  determined  when  the  effect  of  the 
charter  is  ascertained  and  declared.  It  is  hardly  necessary  to  say  that 
it  would  have  been  idle  to  authorize  a  suit  ha<l  Congress  intended  to 
repeal  the  provision  on  which  alone  it  could  be  maintained.'' 

It  is  impossible  to  make  plainer  what  is  here  pronounced  by  the  court. 
The  Second  Com])troller  holds  that  the  act  of  1873  was  intended  to  take 
away  our  [charter]  contract  rights  and  to  authorize  the  retention  of  all 
earnings  for  Government  transportation.  This  case  holds  that  such 
was  not  its  purpose,  ^'hut,  manifestly,  its  purpose  was  very  different.^ 

We  will  refer  below  to  other  decisions  leading  to  the  same  result 

Y.  In  this  oi)inion  of  the  Second  Comptroller  he  refers  to  an  act  of 
Congress  of  the  3d'  of  March,  ^879  (20  Stats.,  420),  as  if  that  act  were 
one  meant  to  change  the  contract  rights  regarding  this  transportation, 
as  secured  bv  the  acts  of  1862  and  1864.  He  says  that  since  the  passage 
of  this  act  of  March  3,  1879  (20  Stats.,  420),  tlie  War  Department  has 
not  asked  Congress  to  appropriate  money  to  pay  for  army  transporta- 
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tioo  over  the  bonded  Pacific  railroads  or  their  leased  lines  and  branches. 
A  simple  reading  of  that  act  (20  Stats.,  420)  will  show  not  only  that  the 
act  was  not  designed  to  change  any  of  these  contract  rights,  but  that 
its  design  was  precisely  the  opposite;  and  this  act  unmistakably  and  ex- 
pressly shows  the  same  thing  as  is  held  by  the  Supreme  Court  United 
States  V,  Union  Pacific  Bailroad  Co.  (91  U.  S.,  72),  to  wit,  that  the  legis- 
lation of  Congress  was  never  intended  to  impair  or  change  these  contract 
rights.  *  This  is  expressed  as  follows:  After  providing  that  the  Secre- 
tary is  authorized  to  make  entries  upon  the  books  of  the  Department, 
such  as  will  carry  to  the  credit  of  the  Union  Pacific,  Central  Pacific, 
Kansas  Pacific,  Western  Pacific,  and  Sioux  City  companies  the  amounts 
earned  during  each  year,  and  withheld  under  sections  5260  and  5261, 
the  section  provides  in  these  words : 

'*  Provided  further  J  That  this  paragraph  shall  not  be  so  construed  as 
to  be  a  disposition  of  any  moneys  due  or  to  l)ecome  due  to  or  from  said 
companies  respectively,  or  to  in  any  way  affect  their  rights  or  duties  or 
the  rights  of  the  United  States,  under  existing  lawSj  it  being  only  intend- 
ed hereby  to  enable  the  proper  accounting  offi'ers  to  state  on  the  books  of  the 
Treasury  the  accounts  between  the  Government  and  said  companies  respect- 
ively.^ 

So  thathere  again,  in  1879,  Congress  expressly  reserves  the  contract 
rights  of  the  companies  as  then  existing  laws  secured  them. 

VI.  We  now  come  to  the  cases  of  the  Union  Pacific  Railway  v.  The 
United  States,  and  the  Central  Branch  of  the  Union  Pacific  Bailroad 
Company  v.  The  United  States,  16  Court  of  Claims,  353,  as  to  which  the 
Second  Comptroller  speaks  as  follows : 

"  In  the  case  of  the  Union  Pacific  Bailroad  [Railway]  Company  v. 
The  Unit^  States,  in  16  Court  of  Claims  [pp.  353-361], 'the  aet  of  1873 
is  not  construed  nor  referred  to.'' 

Regarding  this  statement,  the  following  suggestions  are  to  be  care- 
fully noted: 

That  it  is  simply  self-evident  that  it  was  impossible  for  the  Court  of 
Claims  to  render  a  judgment  in  these  ciises  in  favor  of  the  plaintiffs, 
if  the  eftect  of  the  act  of  1873  is  such  as  the  Second  Comptroller  holds 
it  to  be,  to  wit:  to  authorize  and  require  the  withholding  and  non-pay- 
ment of  all  compensation.  In  other  words,  if  this  act  of  1873  changes 
the  contract  rights  of  the  companies  as  secured  by  the  acts  of  1862  and 
1804,  and  abolishes  all  right  to  this  one-half  compensation,  then  no  such 
judgment  wap  possible  in  these  cases  as  the  courts  reach.  Hence  the 
only  way  that  the  Second  Comptroller  could  esc*ipe  the  authority  of 
these  decisions  would  be  to  say  regarding  them  that  the  court  either 
ignored  the  act  of  1873  or  knew  not  of  its  existence. 

It  80  happens  that  we  were  counsel  in  these  cases  for  the  plaintiff, 
and  brought  these  suits  as  test  cases  to  try  the  questions  suggested  by 
Attorney- General  Devens  in  the  sentence  we  have  quoted  from  him 
above,  when  he  says  (16  Opinions,  517-18):  "In  this  state  of  the  decis- 
ions, I  advise  the  retention  of  all  compensation  to  these  roads  for  serv- 
ices upon  such  branches,  so  that  the  question  can  be  judicially  deter- 
mined." 

We  brought  those  two  cases  so  that  the  question  could  be  ^^ judicially 
determined.^  For  the  Second  Comptroller  to  assume  that  the  court  either 
ignored  or  knew  not  of  this  act  of  1873  is  not  permissible,  especially  in 
view  of  the  fact  that  this  act  of  1873  is  expressly  referred  to  in  the  opin- 
ion of  Attorney-General  Devens,  which  brought  about  the  bringing  of 
these  suita. 

But  more  than  this,  the  files  of  the  Court  of  Claims  contain  the  briefs 
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of  the  attorneys  in  these  cases.  On  the  point  whether  this  act  of  1873 
(sections  5200  and  52G1  of  the  Eevised  Statutes)  was  brought  to  the  at- 
tention of  the  court,  we  refer  to  the  following  extract  from  the  printed 
brief  (found  in  said  files),  page  9  : 

'*  The  only  other  statutes  relied  on  by  the  defetidant^s  briefs  not  above 
notic^d^  are  sectiotis  52G0  and  5201  of  the  Revised  (Statutes  and  the  Thurman 
act  (20  Statute,  58). 

These  sections  5260  and  5261  simply  require  the  Secretary  of  the 
Treasury  to  withhold  payment  as  against  companies  and  their  assignees, 
which  owed  the  Government  for  bonds  and  interest,  both  the  Govern- 
ment earnings  and  the  five  per  cent,  of  net  earnings,  and  authorized 
the  companies  to  sue  therefor  in  the  Court  of  Claims. 

Defendants  admit  that  the  case  of  the  United  States  v.  Union  Pacific 
Railroad  Company  (91  U.  S.j  91)  has  settled  the  point  that  these  sections 
5260  and  5261  have  not  repealed  or  affected  the  statutes  theretofore  regulat- 
ing the  rights  of  the  Oovernment  to  retain  compensation.  ^Ve  need  not 
therefo7*e  disctiss  what  is  so  settled  by  the  Supreme  Court^^ 

This  extract  from  our  brief  shows  not  only  that  the  court  knew  about 
this  act  of  1873,  and  that  it  was  brought  to  the  attention  of  the  court, 
but  also  shows  that  the  Attorney-Oeneral  expressly  admitted  that  what 
is  held  by  the  Second  Comptroller  is  not  lavCj  and  that  it  is  settled  as  not 
being  the  law  by  the  case  of  United  States  v.  Union  Pacific  Kailroad 
Company  ( 91  U.  S.,  72).  It  further  shows  why  it  is  that,  in  the  opinion 
of  the  court,  nothing  is  said  about  the  effect  of  the  act  of  1873.  The 
reason  the  court  is  silent  about  that  act  is  that  the  Attorney-Oeneral 
expressly  declared  to  the  court  that  that  act  had  no  effect  in  changing  our 
rights  or  defeating  our  recovery  ;  and  hence  it  was  useless  for  the  court 
to  comment  upon  that  act; — this,  because  the  Government  declared 
to  the  court  that  the  act  of  1873  had  no  effect  on  the  right  of  recov- 
ery in  the  case. 

VII.  Let  it  be  carefully  remembered  that  these  cases  were  brought  on 
purpose  to  accomplish  the  result  invited  by  Attorney-General  Devens 
(16  Opinions,  517  and  518),  to  wit, "  that  the  question  should  be  judicially 
determined."  It  teas  "judicially  determined"  by  these  two  cases,  they 
holding,  as  to  subsidized  portions  of  these  lineSj  that  the  right  of  reten- 
tion applied  to  only  one-half  of  the  earnings  made  on  the  subsidised  part 
of  the  line,  and  they  further  holding  that,  as  to  leased  lines  and  the  por- 
tions of  the  line  not  subsidized,  there  was  no  right  of  retention  of  any 
part  of  the  transportation  earnings.  Such  being  the  very  important 
object  of  these  suits  as  test  suits,  meant,  for  all  time,  to  settle  law  re- 
garding these  immensely  important  rights,  and  they  being  so  known  and 
regarded  by  the  United  States  and  the  Attorney-General,  he  at  first 
decided  to  carry  them  by  appeal  to  the  Supreme  Court  of  the  United 
States ;  but,  after  further  consideration  of  the  matter,  the  Attorney- 
General  decided  that  the  decision  of  the  Court  of  Claims  was  so  clearly 
right  and  so  comi)letely  covered  by  the  decisions  of  the  Supreme  Court 
as  laid  down  in  U.  S.  r.  Union  Pacific  (91 U.  S.,  72),  U.  S.  v.  Kansas  Pacific 
(99  U.  S.,  465),  and  U.  S.  v.  Denver  Pacific  (99  U.  S.,  460),  that  he  aban- 
doned the  appeal.  The  transcript  from  the  Court  of  Claims  showing  this 
abandonment  of  the  appeal  was  filed  in  the  Treasury  Department,  and 
is  still  there  in  the  case  decided  by  the  First  Comptroller  and  approved 
by  the  Secretary. 

Thus  in  all  the  ways  possible,  and  ways  of  the  most  solemn  and  delib- 
erate character,  have  all  the  courts  of  the  country,  including  the  Court  of 
Claims  and  the  Supreme  Court  of  the  United  States,  and  also  the  De- 
partment of  Justice,  settled  this  question,  to  wit:  that  all  these  roads 
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described  iu  section  5260,  Kevised  Statutes,  are  entitled  to  the  compen- 
sations provided  for  in  the  acts  of  1862  and  1864;  and  that  they  cannot 
be  lawfully  retained  under  any  existing  law,  with  the  exception  of  what 
may  be  retained  under  the  "Thurraan  act"  of  May  7,1878  (20  Stats.,  66). 

VIII.  The  next  point  to  which  we  direct  attention,  in  part  covered 
by  what  is  stated  above,  is,  that  earnings  upon  lines  leased  or  con- 
trolled by  the  companies  named  in  the  acts  o/1862  and  1864,  and  upon 
branch  lines^  not  being  the  main  or  mortgaged  lines  subsidized  by  bonds 
under  said  acts  of  1862  and  1864,  can  in  no  part  be  retained  under  any 
existing  act  of  Congress. 

The  case  in  16  (jourt  of  Claims,  which  was  brought  to  test  the  question 
whether  the  earnings  upon  a  non  subsidized  part  of  a  line  which  was 
embraced  within  the  act  of  1864  could  be  retained  under  the  aet  of  1873, 
or  any  other  act,  is  the  case  of  the  Union  Pacific  Railway  tJorapany 
against  the  United  States  (16  Court  of  Claims,  353). 

The  way  in  which  that  case  tests  that  question  is  this:  394  miles  of 
the  Kansas  Pacific  line,  on  the  east  end,  were  subsidized  with  bonds^ 
244,  at  the  west  end,  were  not  subsidized,  and  the  court  held,  as  to  the 
subsidized  part,  that  our  right  was  to  recover  for  one  half  and  as  to  the 
residue,  for  the  whole.  So  this  case  is  expressly  and  flatly  a  decision 
that  earnings  upon  non-subsidized  parts  of  a  main  line  can  in  no  part 
be  retained. 

The  case  brought  to  test  the  question  whether  earnings  upon  leased 
lines  could  be  retained  is  The  Central  Branch  of  the  Union  Pacific  v. 
United  States  (16  Court  of  Claims,  353-361).  On  the  latter  page  the 
court  says  of  this  case: 

"This  case  differs  from  that  of  the  Union  Pacific  Railway  Company, 
just  decnded,  in  only  one  particular,  namely,  that  the  compensation 
demanded  is  for  mail  transportation,  not  over  the  road  of  the  Central 
Branch  Company,  but  over  other  lines  of  railroad  which  that  company 
had  leased.  There  is  no  ground  whatever  for  the  Government's  with- 
holding payment  of  any  part  of  that  compensation.^ 

Thus  it  is  that,  in  these  cases  in  the  16th  Court  of  Claims,  not  only 
was  it  impossible  for  the  court  to  render  any  judgment  against  the 
Government,  if  the  act  of  1873  has  the  eftect  which  the  Second  Comp- 
troller gives  to  it,  of  repealing  our  contract  rights  and  authorizing  the 
United  States  to  retain  all  earnings  for  transportation,  but  the  ques- 
tion whether  that  a<5t  of  1873  had  such  effect  was  expressly  presented  to 
the  courts  and  this  not  only  as  to  the  main  lines  of  the  road  embraced  in 
the  act  of  1864,  but  also  as  to  the  non-subsidized  parts  of  these  main  Unes^ 
and  also  as  to  their  branches  and  leased  lines. 

IX.  The  foregoing  authorities  ought  to  be  sufficient  to  settle  the  ques- 
tion of  our  right  to  receive  our  pay  for  transportation  called  for  by  the 
acts  of  1862  and  1864,  but  the  authority  for  such  recovery  does  not  stop 
even  here.  The  case  of  Union  Pacific  v.  United  States  (104  U.  S.,  662), 
is  another  case  where  the  Supreme  Court  rea^;hed  a  judgment  which  is 
in  law  literally  and  utterly  impossible  if  the  law  be  as  laid  down  in  this 
opinion  of  the  Second  Comptroller.  As  we  have  already  remarked,  if 
the  act  of  1873  takes  away  our  right  of  recovery  and  makes  la  wful  the  reten- 
tion o/ALL  compensation  for  transportation  on  roads  such  as  are  described 
in  section  5260,  then  such  roads  can  netfer  recover  a  judgment  in  any 
case  for  sueh  transportation.  In  this  case  just  cited  (104  U.  S.  662),  as 
in  the  cases  in  16  Court  of  Claims,  the  Attorney-General  had  not  the 
courage  in  view  of  the  decision  in  91  U.  S.,  72,  to  claim  anything  such 
3»  is  held  by  the  Second  Comptroller.  He  did  not  claim  in  that  case, 
80  fer  as  appears,  that  the  act  of  1873  had  any  effect  in  defeating  the 
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right  of  recovery;  but  he  did  claim,  as  appears  on  page  664  (104  U.  S.)y 
that  sectioDS  397*',  3997,  and  4006  of  the  Ee vised  Statutes  had  changed 
the  ra^  of  comi)ensation  fixed  by  the  6th  section  of  the  act  of  1862  (12 
Stats.,  493),  so  that  the  companies  were  no  longer  entitled  to  that  '*'  fair  and 
reasonable  rate  of  compensation,  not  to  exceed  the  amounts  paid  by 
private  parties  for  the  same  kind  of  service,"  which  is  given  by  said  6th 
section  (12  Stats.,  493) ;  and  the  Supreme  Court  unanimously  reached 
the  conclusion  that  there  was  no  statute  in  existence  which  deprived  the 
companies  of  the  right  of  recovery  secured  by  section  6,  and  they  re- 
versed  the  judgment  of  the  Court  of  Claims  fl6  Ct.  CI.,  669],  and  or- 
dered the  case  back  for  the  taking  of  testimony  to  recover  judgment 
according  to  the  rule  of  damages  laid  down  in  the  opinion  of  the  court, 
and  which  rule  is  the  same  as  that  established  by  the  charter  actiS  of 
1862  and.  1864.  This  case  is  now  pending  in  the  Court  of  Claims,  and 
testimony  in  it  is  about  to  be  taken.  This  decision,  therefore,  is  another 
authoritative  and  conclusive  adjudication  of  the  question  which  Attor- 
ney-General Deveus  (16  Opinions,  517  and  518)  invites  to  be  sent  to  the 
courts  for  judicial  determination.  It  is  such  because,  did  the  act  of  1873 
have  the  effect  attributed  to  it  b>  the  Second  Comptroller,  then  the 
court  could  have  given  us  no  snch  judgment. 

It  must  be  remembered  that  the  reason  why  this  case  does  not  com- 
ment ui)on  this  act  of  1873  is  that  nobody  has  had  the  courage  to  sug- 
gest to  the  court,  since  the  decision  in  United  States  v.  Union  Pacific 
Eailroad  Company,  (91  U.  S.  72,)  that  this  act  has  any  effect  on  the 
charter  rights  of  recovery  as  secured  in,said  sedition  0  of  a<;t  of  1862 
(12  Stats.,  493). 

X.  In  the  cases  rei)orted  in»  16  Court  of  Claims,  already  cited,  the 
question  was  laised,  what  is  the  effect  of  the  Thurman  act  (20  Stats.,  58) 
upon  the  right  of  recovery!  On  page  9  of  the  printed  brief,  already 
cited,  this  fact  appears.  The  same  thing  appears  (page  359,  16  Court 
of  Claims)  in  the  oj)!nion  of  the  court.  The  court,  on  that  point,  uses 
this  language : 

''But  another  position  is  found  in  the  brief  of  the  Assistant  Attorney- 
General,  which  has  not  before  been  taken,  so  far  as  we  are  advised,  and 
which  should  be  con.sidered. 

It  is  claimed  that  because  the  Union  Pacific,  the  Kansas  Pacific,  and 
the  Denver  Pacific  companies  have  been  consolidated,  and  so  the  Kan- 
sas Pacific  Conjpany  and  its  road  have  become  a  part  of  the  consoli- 
dated <;ompany,  therefore  the  compensation  earned  on  the  former  road 
of  the  Kansas  Pacific  Company  became,  after  the  consolidation,  subject 
to  section  2  of  the  act  May  6  [7],  1878  (20  Stats.,  56,  ch.  96),  which  is  as 
follows : 

'That  the  whole  amount  of  comx)en8ation  which  may,  from  time  to 
time,  be  due  to  said  several  railroad  companies  respectively  for  services 
rendered  for  the  Government,  shall  be  retained  by  the  United  States, 
one-half  thereof  to  be  presently  applied  to  the  liquidation  of  the  interest 
paid  and  to  be  paid  by  the  United  States  upon  the  bonds  so  issued  by 
it  as  aforesaid,  to  each  of  said  corporations  severally,  and  the  other  half 
thereof  to  be  turned  into  the  sinking  fund  hereinafter  provided,  for  the 
uses  therein  mentioned."' 

The  court  then  proceeds,  in  regard  to  this  claim  of  the  Attorney- 
General,  to  hold  in  the  following  words: 

"We  are  unable  to  perceive  how  this  section  can  have  any  bearing 
on  this  case  for  the  following  reasons :  1,  That  act  nowhere  refers  in  any 
way  to  the  Kansas  Pacific  Railway ;  2,  The  'several  companies'  referred 
to  in  that  section  cannot  be  considered  to  be  any  other  than  the  com- 
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panies  to  which  the  act,  in  its  terms,  applies;  3,  The  only  companies  in- 
tended to  be  affected  by  the  act,  were  manifestly  the  Union  Pacific  and 
the  Central  Pacific.^ 

The  act  so  commented  on  by  the  conrt  is  the  Thurman  act,  and  that 
act  is  here  by  the  conrt  expressly  held  to  not  embrace  any  other  com- 
panies or  lines  of  road  than  the  mortgaged  lines  of  the  Union  and  Cen- 
tral Pacific. 

XL  The  same  conclnsion  is  irresistibly  reached  by  the  very  letter  of 
the  Thnrman  act.  Section  1  of  the  act  (20  Stats.,  68)  expressly  refers 
to  the  "net  earnings  mentioned  in  the  act  of  1862,^  as  the  "  net  earn- 
ings" which  are  to  be  ascertained,  and  dealt  with,  under  the  Thurman 
act.  And  the  net  earnings  "  mentioned"  in  said  act  of  1862,  section  6, 
(12  Stats.,  493,)  are  the  "net  earnings," tio*  upon  branches  or  leased  lineSj 
or  any  otJier  lines  than  main  lines  subsidized  by  bonds^  and  covered  by  tJ^ 
li^n  of  the  United  States. 

In  the  Union  Pacific  Railroad  Company  v.  The  United  States,  (99  U. 
S.,  402,)  the  Supreme  Court  of  the  United  States  was  called  upon  to 
define  what  "net  earnings"  meant  in  this  sixth  section  of  the  act  of 
1862;  also  to  determine  when  the  road  was  completed;  this,  because  the 
last  clause  of  said  section  6  provides:  "And  after  said  road  is  completed, 
until  said  bonds  and  interest  are  paid,  at  least  five  per  centum  of  the 
net  earnings  of  said  road  shall  also  be  annually  applied  to  the  payment 
thereof." 

In  that  case  and  in  others  it  expressly  appears  that  the  only  line  or 
lines  of  road  coming  within  the  provisions  of  the  acts  of  1862  and  1864 
are  the  lines  mentioned  in  said  acts,  and  do  not  include  leased  lines  or 
branches.  When  the  Thurman  act,  therefore,  mentions,  in  section  1, 
the  "net  earnings  mentioned  in  the  act  of  1862,"  it  means  "net  earn- 
ings" upon  the  m^iin  or  subsidized  lines,  and  no  other f. 

It  is  therefore  demonstrated  that  section  1  in  the  Thurman  act  has 
reference  to  earnings  npon  the  subsidized  lines,  and  no  other — neither 
leased  lines  nor  branches. 

Then  the  succeeding  sections  of  that  aet  provide  for  the  retention 
and  covering  into  the  sinking  fund  of  the  "  net  earnings,"  as  defined  in 
section  1.  It  does  not  contemplate  nor  provide  for  covering  into  the 
sinking  fund  any  other  net  earnings  than  the  net  earnings  "mentioned" 
in  section  1.  Hence  the  face  of  the  Thurman  act  demonstrates,  as  we 
have  said,  that  it  has  no  application,  except  as  to  the  Central  and 
Union  Pacific,  and  only  to  the  main  or  subsidized  lines  of  these  roads, 
as  laid  down  by  the  Court  of  Claims,  (16  Ct.  CL,  359.)  This  construc- 
tion and  the  opinion  of  the  Court  of  Claims  are  strengthened  by  refer- 
ence to  the  title  of  the  Thurman  act,  by  which  it  will  be  seen  it  only 
professes  to  be  an  act  to  alter  and  amend  the  act  of  1862  and  the  act  of 
1864,  and  also  by  the  preamble  to  the  said  Thurman  act,  which  deals 
with  the  companies  mentioned  in  said  acts  of  1862  and  1864. 

XII.  An  equally  conclusive  view,  with  that  based  upon  United  States 
V.  Union  Pacific  Kailroad  Co.  (91  U.  S.,  72),  showing  that  our  right  of 
recovery,  according  to  the  terms  secured  by  section  6  of  the  act  of  1862 
(12  Stat.,  493),  has  not  been  taken  away,  modified,  or  impaired  by  the 
act  of  1873,  as  held  by  the  Second  Comptroller,  or  by  any  other  legis- 
lation, is  found  in  the  following  considerations : 

(1st.)  The  Second  Comptroller  does  not  pretend,  nor  can  any  one  pre- 
tend, that  the  act  of  1873  is  in  the  nature  of  a  "  sinking-fund  act,"  or  is 
an  attempt  at  exercising  the  powers  asserted  by  the  Supreme  Court  in 
the  Sinking-fund  Cases  (99  U.  S.,  700),  which  was  a  power,  as  the  court 
explains,  of  simply  securing  and  not  of  collecting  a  debt.  It  (the  Thur- 
15  D  83  r-  1 
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man  act)  the  court  made  to  be  a  power  reserved  under  the  i>ower  to 
^'  alter,  amend,"  &c.  ]  and  waa  not  an  attempt  to  change  the  terms  of 
the  contract  ofloan^  or  to  collect,  and  malce  to  he  the  money  of  the  United 
States  this  interest,  which  did  not  become  due  to  the  Government  nntU 
the  maturity  of  the  principal  (CTnited  States  v.  Union  Pacific  Eailroad 
Co.,  91  U.  S.,  72). 

(2d.)  On  the  contrary,  the  opinion  of  the  Second  Comptroller  is  one 
which,  in  effect,  holds  that  the  effect  of  the  act  of  1873  is  to  repeal  our 
contract  rights  as  secured  by  said  section  6  (12  Stat.,  493). 

(3d.)  But  this  is  what  the  Supreme  Court  has  held,  that,  had  the 
act  of  1873  attempted  to  do,  it  would  have  been  impossible  to  do,  because 
unconstitutional. 

In  the  United  States  v.  Union  Pacific  E.  E.  Co.  (98  U.  8.,  pp.  618, 
619),  the  Supreme  Court  expressly  hold  that  this  contract  loaning  money 
is  totally  distinct  from  the  charter  contract^  and  that  the  loan  contract  is 
not  within  the  reserved  power  to  "alter,  amend,  or  repeal." 

(4th.)  Then,  again,  in  the  Sinking-fund  Cases  (99  U.  S.,  718),  the 
Supreme  Court  expressly  decide  that  Congress  cannot  "  by  legislation 
compel  the  corporation  to  discharge  its  obligations  in  respect  to  the 
subsidy  bonds  othertjoise  than  according  to  the  terms  of  the  contract  already 
made  in  that  connection.^  We  beg  especial  attention  to  the  language  of 
the  court  on  this  point,  as  follows : 

"  The  United  States  cannot  any  more  than  a  State  interfere  with  pri- 
vate rights,  except  for  legitimate  Governmental  purposes.  They  are  not 
included  within  the  constitutional  prohibition  which  prevent'S  States 
from  passing  laws  imparing  the  obligations  of  contracts,  but  equally  with 
the  States  they  are  prohibited  from  depriving  persons  or  corporations  of 
property  without  due  process  of  law.  They  cannot  legislate  back  to  them- 
selves, without  making  compensation,  the  lands  they  have  given  this 
corporation  to  aid  in  the  construction  of  its  railroad.  Neith&r  can  they 
by  legislation  compel  the  corporation  to  discharge  its  obligations  in  respect 
to  the  subsidy  bonds  otherwise  than  a>€cording  to  the  terms  of  the  contract 
already  made  in  that  connection.  The  Unit^  States  are  as  much  bound 
by  their  contracts  as  are  individuals.  If  they  repudiate  their  obligations 
it  is  as  much  repudiation^  with  all  the  wrong  and  reproach  that  term  im- 
plies^ as  it  would  be  if  the  repndiator  had  been  a  State  or  a  miinicipality 
or  a  citizen.  No  change  can  be  made  in  the  title  created  by  the  grant  of  the 
lands^  or  in  the  contract  for  the  subsidy  bonds,  without  the  consent  of 
the  corporation.    All  this  is  indisputable." 

If,  therefore,  the  act  of  1873  had  been,  as  the  Second  Comptroller 
holds  it  to  be,  one  designed  to  collect  the  interest  on  the  bonds  before 
the  interest  was  due,  under  the  contract  of  loan,  then  the  Constitution 
itself  would  wholly  frustrate  such  design  and  render  the  act  void. 

This  view,  therefore,  presents  another  insurmountable  objection  to 
attempting  to  enforce  the  opinion  of  the  Second  Comptroller. 

October  1,  1883,  the  Second  Comptroller  addressed  a  letter  to  the 
Secretary  of  the  Treasury,  in  which,  after  referring  to  his  previous  let- 
ter of  August  24, 1883,  and  saying  that  the  last  paragraph  thereof  ^<  does 
not,  in  terms,  set  forth  the  question  there  mentioned,  and  that,  to  avoid 
uncertainty  on  that  point,  it  may  be  proper  to  restate  what  I  then  de- 
signed to  present,"  the  Comptroller  proceeds  to  state  his  position  in  the 
following  words : 

The  question  referred  to  in  that  paragraph  is  the  one  which  I  deem 
the  essential  point  iuvolved  in  the  preceding  papers,  namely  : 

If  the  courts  decide  one  or  more  of  the  claims  referred  to  in  favor  of 
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the  claimants,  will  the  fact  of  snch  decision  being  made  remove  the 
restriction  contained  in  section  5260,  and  authorize  the  officers  of  the 
Treasury  Department  at  tJieir  discretion  to  andit  and  pay  all  other 
claims  which  they  may  deem  to  be  of  the  same  class  with  those  in  which 
judgments  have  been  rendered  in  favor  of  the  claimants  f  This  is  the 
question  I  desire  to  refer  to,  as  not  having  been  considered  or  decided 
by  the  Supreme  Court  or  by  the  Court  of  Claims ;  the  real  question  in* 
volved  in  this  correspondence  being,  as  I  understand,  whether  the  limi- 
tation placed  on  the  powers  of  the  officers  of  the  Treasury  Department, 
by  the  act  of  March  3, 1873,  should  be  considered  at  an  end  as  soon  as. 
a  single  claim  is  adjudicated. 

The  reason  for  the  passage  of  the  act  was,  that  Congress  differed  with 
[from]  the  claimants  as  to  the  legal  rights  of  the  lattery  and,  in  place 
of  attempting  to  change  the  law  as  to  the  claimants'  rights,  Congress- 
took  away  one  of  the  then  existing  remedies,  virtually  prohibiting  pay- 
ment  by  the  ordinary  modes  pertaining  to  the  Treasury  Department, 
and,  for  a  time,  at  least,  left  to  the  claimants  no  other  remedy  than  that 
of  a  suit  in  the  Court  of  Claims. 

The  mode  resorted  to  was,  in  terms,  a  direct  and  unlimited  prohibition. 
The  act  contains  no  provision  that  the  restriction  shall  cease  as  soon  as 
a  single  case  shall  be  decided  by  the  courts  in  favor  of  a  claimant,  or  as 
soon  as  the  law  question  shall  be  determined.  Had  the  courts  decided 
that  a  claimant  is  entitled  to  full  pay  for  all  transportation  over  any  and 
all  its  roads,  there  would  have  been  no  further  point  to  litigate  concern- 
ing the  legal  rights  of  the  claimants,  but  we  should  still  have  the  ques- 
tion whether  the  restriction  on  the  executive  branch  remained. 

For  many  years  prior  to  the  passage  of  the  act  of  1873,  payments  had 
been  withheld  for  transpoiiation  over  leased  and  purchased  roads,  and 
the  act  was  passed  with  full  knowledge  of  the  practice. 

By  the  operation  of  the  act,  this  question,  with  the  others  involved^ 
was  unavoidably  remitted  to  the  courts,  and  it  would  seem  that  a  deter- 
mination of  the  law  on  this  point  by  the  decision  of  one  or  more  cases 
would  no  more  terminate  the  restriction  than  would  the  decision  in  a  sin- 
gle case  of  other  controverted  questions. 

The  acts  of  June  16, 1874,  and  March  3, 1875  (18  Stat.,  74  and  453)^ 
containing  similar  restrictions  and  similar  authority  for  resorting  to  the 
Court  of  Claims,  have  been  construed  to  impose  a  continuing  restriction 
on  the  accounting  officers  which  still  remains  notwithstanding  judgments 
have  been  rendered  in  favgr  of  such  of  the  claimants  as  brought  suit^ 
and  several  years  after  the  rendition  of  those  judgments  Congress,  by 
the  act  of  March  3, 1879  (20  Stat.,  390),  recognized  the  continuance  of 
the  restriction  by  conferring  special  authority  on  tiie  accounting  officers 
to  allow  on  unpaid  claims  of  the  same  class,  an  amount  not  exceeding 
fifty  per  cent,  of  the  balances  recommended  by  the  Quartermaster-Gen- 
eral. 

As  the  statutes,  that  imposed  these  several  restrictions  in  order  to  force 
parties  to  resort  to  the  courts,  did  not  purport  to  change  the  legal  rights 
of  the  parties  or  even  to  decide  upon  or  define  them,  but  dealt  exclu- 
sively with  remedies  and  in  terms  absolutely  took  away  the  power  of  the 
executive  branch  to  make  payments  except  atler  judgment,  it  is  equally 
true  that  the  Secretary  of  the  Treasury  does  not  pass  upon  the  legality 
of  the  claims  by  withholding  payment  in  pursuance  of  the  statute  ^  and 
should  he  continue  the  practice  which  has  heretofore  prevailed,  until 
Congress  shall  remove  the  restriction,  he  will  not  thereby  make  a  decis; 
ion  in  regard  to  the  validity  of  the  claims. 

An  additional  question  should  be  mentioned.    If  there  were  no  sucl^ 
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restriction,  and  if  it  should  be  held  that  the  transportation  done  over 
the  leased  or  purchased  lines  was  not  done  in  pursuance  of  the  contracts 
or  authorizations  contained  in  the  several  acts  making  grants  to  railroad 
companies,  it  would  be  a  very  serious  question,  whether  the  contracts, 
expressed  or  implied,  assumed  to  have  been  made  in  prior  years,  on 
which  these  claims  are  predicated,  are  not  void  because  in  excess  of  ap- 
propriation and  in  violation  of  section  3679  of  the  Revised  Statutes,  and 
whether  the  claimants  can  have  any  legal  standing  until  their  claims 
shall  be  recognized  and  legalized  by  act  of  Congress. 

October  12, 1883,  this  was  by  the  Secretary  of  the  Treasury  inform- 
ally referred  to  the  First  Comptroller. 

October  18, 1883,  Hons.  John  F.  Dillon,  Samuel  Shellabarger,  and 
Jeremiah  M.  Wilson  submitted  an  additional  argument  in  behalf  of  the 
railway  companies,  as  follows : 

The  Second  Comptroller  argues,  that,  although  the  courts  had  de- 
cided '^  that  the  claimant  was  entitled  to  full  pay  for  all  transportation 
over  auy  and  all  roads,"  yet  the  restrictions  contained  in  sections  5260 
and  5261  upon  the  executive  branch  of  the  Government  to  withhold  pay- 
ment, still  remain,  notwithstanding  such  decision. 

This  position,  we  submit,  is  a  most  extraordinary  one  and  cannot  be 
sustained. 

The  opinion  of  the  Attorney-General  upon  precisely  the  same  ques- 
tion, dated  the  6th  of  February,  1883,  is  full  and  complete.* 

We  will,  however,  add  a  few  suggestions: 

The  position  taken  by  Judge  Upton  amounts  to  this  :  That  section 
5260  shall  be  read  as  if  it  directed  the  Secretary  to  withhold  "all  pay- 
ments," to  any  railroad  company  or  its  assigns,  on  account  of  freight  or 
transportation  over  their  respective  roads  "  of  any  kind,"  even  after  the 
courts  shall  have  determined,  by  a  final  decision,  in  cases  precisely  identical, 
that  such  withholding.is  unlawful;  and  that  hereafter  the  courts  shall 
be  substituted  for  the  Executive  Department,  in  all  such  cases,  for  the 
auditing  and  allowing  of  these  classes  of  claims. 

His  position  is,  that,  in  all  the  future  history  of  these  transportations 
and  roads,  the  contract-rights  of  such  roads,  as  established  by  the  Su- 
preme Court,  shall  be  by  the  Executive  Department  of  the  Government 
disregarded;  and  that,  although  such  contract-rights  shall  remain  un- 
changed, and  although  Congress  shall  continue  to  appropriate  money 
for  the  payment  of  transportation  under  such  contract-rights,  and  al- 
though such  service  shall  be  continued  to  be  rendered,  yet  such  con- 
tract-rights shall  have  no  force  as  against  the  United  States  in  its  Exec- 
utive Departments ;  but,  on  the  contrary,  all  auditing  hereafter,  of  these 
contracts,  shall  be  done  in  the  courts. 

Our  replies  to  this  position  are,  that  section  2  of  the  act  of  the  3d  oi 
March,  1873  (17  Stats.,  508),  admits  of  no  such  interpretation.  That 
section  2,  on  the  contrary,  interpreted  in  the  light  of  all  its  parts,  is 
one  directing  the  Secretary  to  withhold  tJiese  moneys  until  the  question  of 
the  right  to  withhold  shall  be  determined  by  the  courts. 

An  examination  of  this  section  (2)  leads  inevitably  to  this  conclusion. 

Observe : 

That  this  retention  was  to  be  limited  to  the  amount  of  payments,  made 
by  the  United  States,  for  interest  upon  the  bonds  of  the  United  States 

•  This  opinion  of  the  Attorney-General  is  appended  to  the  Kail  way-Compensation 
Case,  ante. 
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issued  to  any  such  company,  and  which  shall  not  have  been  reimbursed, 
together  with  five  per  cent,  of  the  net  earnings  due  and  imposed  as  pro- 
vided by  law.  The  withholding  was  limited  to  the  amount  of  interest  dvs 
to  the  United  States  and  not  reimbursed^  plus  the  five  per  cent,  of  net 
earnings  due.  It  is  perfectly  palpable  that  this  withholding  was  by 
Congress  made  to  be  in  the  nature  of  an  ofi'set  against  matured  interest. 

Now,  as  the  Supreme  Court,  after  this  law  was  passed,  held  (United 
States  V.  Union  Pacific  Eailroad  Co.,  91  U.  S.,  72)  that  no  interest  teas 
du€j  therefore  no  withholding  within  the  design  of  the  statute  was 
proper. 

Again,  that  the  withholding  was  designed  to  continue  no  longer  than 
would  be  requisite  to  get  a  speedy  and  final  decision  by  the  courts,  is 
further  made  plain  by  the  fact,  that  the  causes  testing  the  question, 
which  the  section  required  to  be  brought  in  the  coorte,  are,  by  such 
section,  imperatively  required  to  be,  in  both  of  the  said  courts,  given 
the  precedence  of  all  other  business.  This  is  the  universal  provision  of 
statutes  designed  to  secure /or  the  guidance  of  the  Uxecutive  Departments 
in  the  administration  of  their  affairs^  the  final  decision  of  the  courts. 
Whenever  such  is  the  design  of  such  statutes,  they,  as  a  rule,  require 
the  case  to  have  precedence  on  the  docket.  But  if,  in  this  case,  the 
withholding  was  to  continue  precisely  the  same  after  the  court's  decis- 
ion as  before,  why  this  provision  on  the  part  of  Congress,  to  have  the 
cases  speedily  decided? 

It  is  utterly  plain  that  it  was  not  the  design  of  Congress  here  to  trans- 
fer the  management  of  these  enormous  accounts,  running  through  pos- 
sibly centuries,  from  the  Executive  Department  to  the  courts  of  the 
country,  or  to  fix  in  the  Legislation  of  Congress  a  precedent  in  which  it 
should  be  said  that  the  statutes  of  the  United  States,  and  all  contracts 
arising  under  such  statutes,  and  the  duties  and  powers  of  the  Execu- 
tive Department  thereabouts,  should  cease  to  find  their  final  interpre- 
tation in  the  courts  of  last  resort  in  this  country. 

Judge  Upton's  position  is.  that  here  Congress  meant  to  say,  that,  no 
matter  what  the  Supreme  Court  of  the  United  States  may  pronounce 
the  contract-rights  of  the  Union  Pacific  companies  to  be,  and  no  matter 
how  unchanged  such  contracts  may  remain,  and  no  matter  how  faith- 
fully these  contracts  may  be  performed,  and  no  matter  how  Congress 
may  make  appropriations  to  meet  these  contracts,  according  to  the 
rights  defined  by  the  courts,  yet  I  wish  it  understood  that  these  con- 
tracts, so  defined  by  the  courts,  shall  be  hereafter  repudiated  in  the 
Treasury  Department,  and  their  interpretation,  as  derived  from  such 
courts,  shall  be  disregarded  and  trampled  upon,  or  at  least  totally  ignored 
by  the  executive. 

This  position  of  Judge  Upton,  as  indicated  by  the  language  we  have 
quoted,  must  be  one  or  the  other  of  two  things;  either. 

First.  That  he  holds  that  the  eJffect  of  this  section  2  is  one  which 
abolishes  all  power  in  the  Executive  Department  to  pass  upon  these 
claims  for  transportation,  and  thus  puts  an  end  to  the  remedy  of  col- 
lection, through  allowance  of  the  accounting  oflftcers,  and  sends  the 
accounts,  permanently  and  for  all  time,  until  the  Legislation  is  changed, 
to  the  courts  of  the  country :  Or  else. 

Second.  He  means  to  say  that  these  accounts  may  be  still  presented, 
by  the  railroads,  to  the  accounting  oflBcers,  and  the  accounting  officers 
may  sit  in  judgment  upon  the  meaning  of  this  section  2,  before  and  after 
the  final  decision  by  the  courts,  and,  so  sitting  in  judgment,  are  at 
liberty  to  disregard  the  construction  of  the  statutes,  as  finally  settled  by 
the  Supreme  Court. 
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We  think  it  fair  to  the  Second  Comptroller  to  say,  that  he  intimates 
that  he  would  yield  to  the  decision  of  the  Supreme  Court;  for  he  says, 
"This  is  the  question  I  desire  to  refer  to,  as  not  having  been  considered 
or  decided  by  the  Supreme  Court  or  by  the  Court  of  Claims/^ 

And  he  states: 

"As  the  statutes,  that  imposed  these  several  restrictions  in  order  to 
force  parties  to  resort  to  the  courts,  did  not  purport  to  change  the  legal 
rights  of  the  parties,  or  even  to  decide  upon  or  define  them,  but  d^t 
exclusively  with  remedies,  and  in  terms  absolutely  took  away  the  power 
of  the  executive  branch  to  make  payments,  except  after  judgment,  it  is 
equally  true  that  the  Secretary  of  the  Treasury  does  not  pass  upon  the 
legality  of  the  claims,  by  withholding  payment  in  pursuance  of  the  stat- 
ute." 

It  is,  then, plain  that  Judge  Upton  does  not  mean  to  say  that  the  Sec- 
retary and  accounting  officers  may  still  sit  in  judgment  on  the  rightful- 
ness of  these  claims,  or  pass  upon  their  merits  at  all,  and  decide  them 
contrary  to  the  rights  established  by  the  final  decision  of  the  Supreme 
Court.  He  therefore  must  mean,  that  this  section  2  of  the  act  of  March 
3,  1873  (now  sections  5260  and  5261  of  the  Eevised  Statutes),  has  simply 
and '  in  terms  absolutely',  taken  away  the  power  of  the  executive  branch 
to  make  payments,  although  the  right  to  the  payments  shall  have  been 
finally  established  by  the  Supreme  Court.  The  necessary  result  of  this 
position  is  just  what  is  attributed  to  it  by  the  opinion  of  the  Attorney- 
General  above  quoted,  to  wit:  to  permanently  transfer  the  business  of 
auditing  claims,  of  this  character,  from  the  Executive  Department  to 
the  courts. 

We  have,  therefore,  as  the  result  of  this  position,  this  spectacle: 
Congress  appropriates  money  for  carrying  these  mails,  of  course,  at  the 
rates  specified  by  the  agreement  of  the  Government,  which  agreement 
the  Supreme  Court  has  just  decided  to  be  in  full  force  in  Union  Pacific 
Eailroad  Co.  v.  United  States  (104  U.  S.,  662). 

Then  the  executive  orders  these  mails  to  be  carried  under  the  con- 
tract. Then  they  are  carried.  Then  the  proper  Auditor  receives  an 
application  for  payment,  according  to  the  contract,  and  decides  that  he 
will  not  pay  for  carrying,  say.  upon  the  Union  Pacific,  from  Omaha  to 
Ogden,  for  the  first  quarter  or  1880.  Then  suit  is  brought  in  the  Court 
of  Claims  for  that  quarter.  The  Court  of  Claims  renders  a  judgment 
(as  it  has  done)  for  the  amount  due  as  per  contract.  It  is  then  carried 
to  the  Supreme  Court  of  the  United  States  and  the  judgment  is  affirmed 
and  paid.  Then  an  account  is  presented  for  the  second  quarter  under 
the  same  contract.  It  is  rejected ;  carried  to  the  Court  of  Claims ;  judg- 
ment rendered;  carried  to  the  Supreme  Court;  and  judgment  affirmed 
and  amount  paid.  Then  for  the  third  quarter  upon  identically  the  same 
facts;  claim  rejected;  carried  to  the  Court  of  Claims;  to  the  Supreme 
Court;  judgment  affirmed ;  money  paid;  and  this  process  goes  on  in  the 
courts,  as  an  auditing  bureau,  repeating  the  same  judgment,  throughout 
the  years  in  which  these  sections  5260  and  5261  stand  upon  the  statute. 
Observe  that  the  mere  fact  that  Congress  appropriates  money  sufficient 
to  pay,  as  per  contract,  would  not  operate,  of  its  own  vigor,  as  a  repeal 
of  sections  5260  and  5261. 

Can  it  be  possible  that  any  such  thing  as  this  was  meant  by  section 
2  of  the  act  of  the  3d  of  March,  1873  ?  If  this  illustration  does  not  pre- 
sent a  case  of  reduction  to  the  absurd  it  seems  difficult  to  conceive  of  a 
case  that  would.  And  yet  it  is  precisely  this  that  Judge  Upton  rules 
shall  be  done.  An  interpretation  of  this  act  of  3d  March,  1873,  which 
would  give  it  such  an  operation  as  this,  is  not  merely  absurd,  but  is  pal* 
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pably  making  the  act  have  an  nnconstitational  operation.  Congress  can 
no  more  assign  to  the  courts  the  mere  auditing  of  railroad  accounts, 
where  the  law  and  facts  are  undisputed,  than  it  can  the  power  of  grant^ 
ing  pardons. 

Again,  there  is  something  stated  in  this  opinion  about  the  acts  of 
June  16,  1874,  and  March  3,  1875  (18  Stats.,  74  and  453,  containing 
similar  restrictions  and  similiar  authority  for  resorting  to  the  Gourt  of 
Claims),  having  been  construed  '<  to  impose  a  continuing  restriction  on 
the  accounting  officers  which  still  remains,  notwithstanding  judgments 
have  been  rendered  in  favor  of  such  of  the  claimants  as  brought  suit." 

We  do  not  know  what  holding  is  referred  to  unless  it  be  the  opinion 
of  Attorney-General  Williams  (14th  Opinions,  375,  rendered  24th  Feb- 
ruary, 1874),  and  the  opinion  of  Attorney-General  Devens  (16  Opinions, 
517).  If  so,  then  we  refer  to  what  is  said  in  the  argument  heretofore 
filed  in  this  case.  [Ante,  p.  218.]  The  opinion  of  Attorney-General  Will- 
iams was  delivered  before  the  Sapreme  Court  of  the  United  States  had 
decided,  in  United  States  t?.  Union  Pacific  Eailroad  Co.  (91  U.  S.,  91), 
that  the  act  of  1873  does  not  change  the  charter-rights  of  these  com- 
panies, and  that  no  interest  is  due  the  United  States,  and  hence  it  lost 
its  force  in  virtue  of  this  decision.  Regai-ding  the  opinion  of  Attorney- 
General  Devens,  it  is  sufficient  to  say  that  that  oj^inion,  on  its  very  face, 
shows  that  the  Attorney-General  was  not  of  opinion,  that,  after  the 
judgment  of  the  Supreme  Court  was  obtained,  the  withholding  of  the 
money  should  still  go  on  as  held  by  the  First  Comptroller,  because  in 
that  opinion  he  uses  this  expression: 

"  In  this  state  of  the  decisions,  I  advise  the  retention  of  all  compen- 
sation to  these  roads  for  services  upon  such  branches,  so  that  the 
question  can  be  judicially  determined." 

This  is  precisely  equivalent  to  saying  that  when  so  determined,  if  the 
right  was  held  against  the  withholding,  then  the  withholding  would 
cease. 

Then  this  opinion  of  the  Second  Comptroller,  of  the  1st  of  October, 
1883,  goes  on  to  say,  that.  *<  Several  years  after  the  rendition  of  these 
judgments  Congress,  by  tne  act  of  March  3, 1879  (20  Stats.,  390),  recog- 
nized the  continuance  of  the  restriction"  contained  in  the  acts  of  June 
16,  1874,  and  March  3, 1875  (18  Stats.,  74,  453),  "by  conferring  special 
authority  on  the  accounting  officers  to  allow,  on  unpaid  claims  of  the 
same  class,  an  amount  not  exceeding  fifty  per  cent,  of  the  balances 
recommended  by  the  Quartermaster-General." 

This  is  a  statement  by  the  Second  Comptroller,  in  substance,  that 
the  act  of  the  3d  of  March,  1879  (20  Stats.,  390),  is  one  which,  in  terms, 
recognized  or  required  the  continuance  of  this  "withholding''  after  final 
judgment  by  the  courts :  and  that  this  retention,  or  direction  to  continue 
the  withholding,  is  to  oe  found  in  the  fact,  that  this  act  of  March  3, 
1879,  only  permitted  the  accounting  officers  to  "allow,  on  unpaid  claims 
of  the  same  class,  an  amount  not  exceeding  fifty  per  cent,  of  the  balances 
recommended  by  the  Quartermaster-General.'  In  other  words,  he  says, 
the  efifect  of  this  act  is  to  allow  no  pa^onents  on  claims  like  those  de- 
scribed in  section  5260,  even  after  judgment,  except  to  the  extent  of 
oO  per  cent. 

Now,  had  the  Second  Comptroller  not  stopped,  in  his  reference  here 
to  this  act  of  1879,  just  where  he  did,  he  would  have  found  that  this 
act  of  1879,  in  its  logical  bearing  upon  this  point,  is  exactly  the  reverse 
of  what  he  states  it.  Instead  of  this  act  reading  as  he  makes  it  read, 
to  wit :  as  one  ''conferring  sx>ecial  authority  on  the  accounting  officers 
to  allow,  on  unpaid  claims  of  the  same  class,  an  amoimt  not  exceeding 
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fifty  per  cent,  of  the  balances  recommended  by  the  Quartermaster-Gen- 
eral," absolutely  and  independently  of  the  decision  of  the  courts,  it  reads 
just  the  reverse  of  this.    It  is  in  these  words: 

''For  the  payment  of  arrears  of  Army  transportation  due  such  land 
grant  railroads  as  have  not  received  aid  in  the  Government  bonds  as  com- 
pensation was  withheld  from,  under  the  acts  of  June  16  and  22, 1874, 
and  March  3, 1875,  to  be  adjusted  by  the  proper  accounting  officers  in 
accordance  with  the  decision  of  the  Supreme  Court  in  cases  decided 
under  the  said  acts,  to  be  paid  as  other  Army  transportation,  but  in  no 
event  shall  more  than  fifty  per  cent,  of  the  full  amount  allowed  by  the 
Quartermaster-General  be  paid  until  the  decision  of  the  Court  of  Claims 
be  had  in  each  ca^sCj  three  hundred  thotisand  dollars  or  so  much  thereof  as 
may  be  necessary  J 

What  is  omitted  by  the  Second  Comptroller  is  the  words,  "until  the 
decision  of  the  Court  of  Claims  be  had  in  each  case." 

Two  things  are  perfectly  obvious  in  this  statute:  one,  that  it  required 
the  accounting  officers  to  be  governed  by  the  decision  of  the  Court  of 
Claims  and  the  Supreme  Court,  in  the  cases  identical  with  those  de- 
cided. Yet  the  Second  Comptroller  says  that  he  will  not  be  governed 
by  the  decision  of  the  Supreme  Court.  The  other  thing  apparent  is  that 
the  restriction  to  fifty  per  cent,  is,  by  the  statute,  put  an  end  to  the 
moment  a  decision  is  obtained  in  the  court ;  whereas  Judge  Upton's  posi- 
tion is  that  he  will  not  regard  any  decision  of  any  court,  but  will  con- 
tinue to  withhold  the  money,  and  all  of  it,  in  all  cases  coming  witliin  the 
provisions  of  the  2d  section  of  the  act  of  the  3d  of  March,  1873. 


Opinion  by  William  Lawrence,  First  Comptroller. 

By  the  acts  of  July  1, 1862  (12  Stat.,  489),  and  July  2, 1864  (13  Stat, 
356),  Congress  made  a  land-grant  to  the  respective  railroad  companies 
therein  named,  including  "The  Union  Pacific  Bailroad  Company"  and 
"  The  Central  Pacific  Eailroad  Company,"  and  authorized  the  issue  to 
each  of  them  of  subsidy  bonds  of  the  United  States  "  payable  in  thirty 
years  after  date,  [and]  bearing  six  per  centum  per  annum  interest,  (said 
interest  payable  semi-annually),"  on  condition  that  the  respective  com- 
panies receiving  such  bonds  should  pay  them  at  maturity,  and  should 
at  the  same  time,  re-imburse  the  United  States  for  annual  interest  paid 
by  it,  so  far  as  it  was  not  previously  re-imbursed  by  retaining  one-half 
of  the  compensation  for  transportation  services  rendered  for  the  gov- 
ernment, and  by  being  paid  five  per  cent,  of  the  net  earnings  of  the 
respective  roads  after  their  completion.  These  acts  reserved  to  Con- 
gress the  right  to  "  add  to,  alter,  amend,  or  repeal "  the  same.  The  act 
of  March  3,  1873  (17  Stat.,  608,  sec.  2),  as  carried  into  the  Bevised 
Statutes,  is  as  follows: 

"Sec.  5260.  The  Secretary  of  the  Treasury  is  directed  to  withhold 
all  payments  to  any  railroad  company  and  its  assigns,  on  account  of 
freights  or  transportation  [,]  over  their  respective  roads  [,]  of  any  kind, 
to  the  amount  of  payments  made  by  the  United  States  for  interest  upon 
bonds  of  the  United  States  issued  to  any  such  company,  and  which 
shall  not  have  been  reimbursed,  together  with  the  five  per  centum  of 
net  earnings  due  and  unapplied,  as  provided  by  law. 
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<*  Sec.  5261.  Any  such  company  may  bring  suit  in  the  Court  of  Claims 
to  recover  the  price  of  such  freight  and  transportation,  and  in  such 
suit  the  right  of  such  company  to  recover  the  same  upon  the  law  and 
the  facts  of  the  case  shall  be  determined,  and  also  the  rights  of  the 
United  States  upon  the  merits  of  all  the  points  presented  by  it  in  an- 
swer thereto  by  them ;  and  either  party  to  such  suit  may  appeal  to  the 
Supreme  Court ;  and  both  said  courts  shall  give  such  cause  or  causes 
precedence  of  all  other  business.'^ 

The  act  of  May  7, 1878  (20  Stats.,  56),  known  as  the  "Thurman  Act,^^ 
contains  a  preamble,  reciting  certain  bond-subsidized  companies  by  name, 
and  then,  in  Section  1,  declares  what  shall  be  net  earnings  provided  for 
in  the  Acts  of  July  1, 1862,  and  July  2, 1864,  and  amends  the  latter  acts 
in  respect  of  what  shall  be  deemed  net  earnings.    It  then  provides : 

"  Seo.  2.  That  the  whole  amount  of  compensation  which  may,  from 
time  to  time,  be  due  to  said  several  railroad  companies  respectively  for 
services  rendered  for  the  Government  shall  be  retained  by  the  United 
States,  one-half  thereof  to  be  presently  applied  to  the  liquidation  of  the 
interest  paid  and  to  be  paid  by  the  United  States  upon  the  bonds  so 
issued  by  it  as  aforesaid,  to  each  of  said  corporations  severally,  and  the 
other  half  thereof  to  be  turned  into  the  sinking-fund  hereinafter  pro* 
vided,  for  the  uses  therein  mentioned." 

The  Act  of  March  3, 1879  (20  Stats.,  420),  provides: 

"That  for  the  proper  adjustment  of  the  accounts  of  the  Union  Pacific, 
Central  Pacific,  Kansas  Pacific,  Western  Pacific,  and  Sioux  City  and 
Pacific  Railroad  Companies,  respectively,  for  services  which  have  been 
or  may  be  hereafter  performed  for  the  government  for  transportation  of 
the  Army  and  transportation  of  the  mails,  the  Secretary  of  the  Treasury 
is  hereby  authorized  to  make  such  entries  upon  the  books  of  the  depart- 
ment as  will  carry  to  the  credit  of  said  companies  the  amounts  so  earned 
or  to  be  earned  by  them  during  each  fiscal  year  and  withheld  under  the 
provisions  of  section  fifty-two  hundred  and  sixty  of  the  Ee vised  Statutes 
and  of  the  act  of  Congress  approved  May  seventh,  eighteen  hundred 
and  seventy-eight :  Provided^  That  this  shall  not  authorize  the  expen- 
diture of  any  money  from  the  Treasury  nor  change  the  method  now 
provided  by  law  for  the  auditing  of  such  claims  against  the  govern- 
ment :  Provid-ed  further  J  That  this  paragraph  shall  not  be  so  construed 
as  to  be  a  disposition  of  any  moneys  due  or  to  become  due  to  or  from 
said  companies  respectively,  or  to,  in  any  way,  affect  their  rights  or 
duties  or  the  rights  of  the  United  States,  under  existing  laws,  it  being 
only  intended  hereby  to  enable  the  proper  accounting  officers  to  state 
on  the  books  of  the  Treasury  the  accounts  between  the  government  and 
said  companies  respectively." 

The  Hon.  Second  Comptroller  presents  questions  for  consideration, 
which,  according  to  the  understanding  now  had  of  them,  have  been 
settled  by  judicial  decisions,  which  leave  nothing  to  be  decided  by  the 
First  Comptroller.  Any  opinion  by  him,  as  an  original  question  irre- 
spective of  judicial  decisions  already  made,  is  now  immaterial  (see  House 
Rep.,  Ko.  440, 1  session,  44th  Congress,  April  25, 1876).  The  duty  only 
remains  of  stating  what  has  been  decided  in  a  form  to  be  regarded  as 
authoritative.  And  some  reasons  may  be  added  in  support  of  the  de- 
cisions: 
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1.  The  first  question  which  should  perhaps  be  considered  is  whether 
the  act  of  March  3,  1873  (17  Stat.,  508,  sec.  2),  now  sections  5260  and 
5261  of  the  Revised  Statute,  requires  the  Secretary  of  the  Treasury 
<^to  withhold  all  payments  to  any  raihroad  company  and  its  assignjs,  on 
account  of  freights  or  transportation  [,]  over  their  respective  roads  [,] 
of  any  kind,  to  the  amount  of  payments  made  by  the  United  States  for 
interest  upon  [subsidy]  bonds  of  the  United  States  issued  to  any  such 
company,''  or  "only  one-half '^^  of  such  payments  as  provided  by  the  act 
of  July  2, 1864  (13  Stat.,  359,  sec.  5).  This  question  will  now  be  con- 
sidered  with  reference  to  the  bond-subsidized  companies. 

It  has  been  determined  by  the  Supreme  Court,  that  the  act  of  July  2, 
1864,  constituted  a  contract  between  the  United  States  and  the  respec- 
tive railroad  companies,  by  which  the  former  could  only  retain  one-half 
of  the  compensation  for  transportation  services  performed  by  the  latter; 
and  that  this  contract^  unlike  other  provisions  of  said  acts  of  July  1, 
1862,  and  July  2, 1864,  either  could  not  he^  or  was  not  intended  to  be, 
and  so  was  not,  changed  by  the  act  of  March  3, 1873.  Thus,  in  Union 
Pacific  Railroad  Co.  v.  United  States  (10  Ct,  CI.  548),  decided  at  De- 
cember term,  1874,  the  effect  of  the  act  of  March  3, 1873,  on  the  right 
to  payment  of  compensation,  a^s  prescribed  by  the  act  of  July  2, 1864 
(13  Stat.,  359,  sec.  5),  was  directly  presented  and  decided.  It  was  said 
in  the  argument  in  this  case,  that  the  act  of  March  3, 1873,  "  did  not  at- 
tempt to  define  what  those  rights  [of  the  railroad  company]  were,  nor  [,J 
in  any  respect  [,]  to  modify  or  change  them,  nor  had  Congress  power 
so  to  do."  (p.  554.)  The  court  said  that  the  act  of  March  3, 1873,  "did 
not  infringe  any  right  vested  in  the  company,"  but  "left  the  original 
compact  entirely  untouched,  as  it  stood  declared  by  the  statutes  of 
[July  1, 1 1862  and  [July  2,]  1864."  (p.  579.)  And  the  court  rendered 
judgment  in  favor  of  the  company  for  one-half  of  the  amount  of  trans- 
portation-services rendered  by  it  for  the  United  States,  including  serv- 
ices after  March  3,  1873,  and  up  to  March  1, 1874.  It  was  thus  dis- 
tinctly decided,  that  the  act  of  March  3, 1873,  either  could  not^  consti- 
tutionally^ or  was  not  intended  to,  change  the  act  of  July  2, 1864,  as  to 
the  amount  of  compensation  which  the  United  States  was  entitled  to 
retain.  The  case  was  taken  by  appeal  to  the  Supreme  Court,  and  the 
judgment  of  the  court  below  was  affirmed  in  an  opinion  sufficiently 
quoted  in  the  argument  in  this  case,  the  Supreme  Court  holding,  in 
effect,  that  it  was  not  the  intention  of  the  act  of  March  3, 1873,  to  re- 
peal the  contract  created  by  the  act  of  July  2, 1864  (United  States  v. 
Union  Pacific  Raiboad  Co.,  91  U.  S.,  91).  The  Supreme  Court  said 
that  "it  would  have  been  idle  to  authorize  a  suit,  [as  the  act  of  March 
3, 1873,  now  section  5261  of  the  Revised  Statutes,  did,]  had  Congress 
intended  to  repeal  the  provision  [of  the  act  of  July  2, 1864,]  on  which 
alone  it  could  be  maintained."  [Id.),  It  is  sufficiently  shown  that  this 
ruling  was  followed  by  the  Court  of  Claims  in  the  Union  Pacific  Railway 
Company  v.  United  States  (16  Ct  CI.,  353-361).    And  the  Attorney- 
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General  evidently  concurred  in  the  conclusions  of  the  Court  of  Claims 
in  the  latter  case  by  abandoning  the  appeal. 

In  the  sinking-fund  cases  (99  IT.  S.,  719),  the  Supreme  Court  goes  even 
further,  and  declares  that  the  United  States  cannot  '^by  legislation  com- 
pel the  corporation  [the  Union  Pacific,  or  the  Central  Pacific,  Bailroad 
Company]  to  discharge  its  obligations  in  respect  to  the  subsidy  bonds 
otherwise  tha^  according  to  the  terms  of  the  contra^  already  made  in  that 
connection."  And,  s^  United  States  v.  Union  Pacific  Bailroad  Co, 
(98  U.  S.,  569).  It  thus  seems  that  the  contract  created  by  the  acts 
of  July  1,  1862,  and  July  2, 1864,  between  the  United  States  and  the 
railroad  companies  as  to  the  mode  of  paying  interest  on  the  subsidy  bonds  by 
'*  one-half  of  the  compensation  for  services  rendered  for  the  government" 
and  by  five  per  cent,  of  net  earnings,  cannot  be  changed  under  the  re- 
served power  to  "add  to,  alter,  amend,  or  repeal"  said  acts,  and,  in 
this  respect,  differs  from  other  provisions  of  said  acts.  And  it  is 
thus  finally  settled,  that  the  act  of  March  3,  1873  (Rev.  Stat.,  5260, 
52C1),  does  not  give  any  authority  to  withhold  anymore  than  '*o?i^- 
half  of  the  compensation  for  services  rendered  for  the  government  by 
said  companies  "  (act  of  July  2, 1864,  13  Stat.,  369,  sec.  5),  besides  the 
five  per  cent,  of  net  earnings. 

II.  The  inquiry  is  presented  by  the  Hon.  Second  Comptroller: 

"If  the  courts  decide  one  or  more  of  the  claims  referred  to  in  favor  of 
the  claimants,  will  the  fact  of  such  decision  being  made  remove  the  re- 
striction contained  in  section  5260,  and  authorize  the  officers  of  the 
Treasury  Department  at  their  discretion  to  audit  and  pay  all  other 
claims  which  they  may  deem  to  be  of  the  same  class  with  those  in 
which  judgments  have  been  rendered  in  favor  of  the  claimants  f  •  •  • 
The  act  [of  March  3, 1873 — sec.  5260,  Bev.  Stat.]  contains  no  provision 
that  the  restriction  shall  cease  as  soon  as  a  single  case  shall  be  decided 
by  the  courts  in  favor  of  a  claimant 

1.  It  is  sufficient  to  say  that  repeated  decisions  have  been  made  by  the 
courts  which  have  been  acquiesced  in  by  the  Attorney-General,  all  hold- 
ing that  the  act  of  March  3, 1873,  never  made  any  valid  restriction.  The 
construction  placed  on  a  statute  by  the  highest  court  is  as  much  a  part 
of  the  statute  as  the  words  employed  by  Congress  in  making  it.  Such 
construction  is  the  supreme  evidence  of  what  the  law  is.  The  real  ef- 
fect of  the  question  presented  by  the  Second  Comptroller  is,  whether 
the  executive  officers  of  the  government  will  execute  the  law  as  it  is 
laid  down  by  the  highest  court,  or  will  execute  a  different  construction 
of  it  which  the  court  has  said  is  not  the  law.  The  utility  of  refusing  to 
recognize  the  correctness  of  the  judicial  construction  is  not  perceived, 
when,  in  such  case,  the  railroad  companies  can  in  the  courts  pursue  a 
remedy  by  action  in  each  particular  case,  simply  to  again  obtain  a  de- 
cision of  what  has  already  been  determined.  Congress  can,  within  the 
limits  of  the  Constitution,  change  the  statute,  or,  even  as  a  question  of 
physical  power  withhold  appropriations  for  payments  in  accordance 
with  the  decisions  of  the    courts,  or  properly  increase  the  sinking- 
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fund  beyond  the  amount  now  required  by  the  act  of  May  7, 1878,  and 
thus  control  the  action  of  the  executive  officers.  The  necessity  for  ac- 
tion in  any  of  these  respects  is  to  be  judged  of  by  Congress.  But,  as  the 
decisions  of  the  courts  have  been  known  to  Congress,  and  no  action  by 
that  body  has  been  taken  to  counteract  their  effect,  it  can  scarcely  be 
expected  that  executive  officers  will  nullify  or  disregard  the  decision 
of  the  highest  judicial  tribunal  of  the  country.  The  appropriations 
made  by  Congress  "for  transportation  of  the  Army'^  and  other  like 
services  have  been  general.  (Act  of  June  30, 1882,  22  Stat.,  120 ;  act 
of  March  3, 1883,  Id.,  458.)  So  of  those  made  "for  transportation  on 
railroad  routes'^  (act  of  May  4,  1882,  22  Stat.,  53;  act  of  March  3, 
1883,  Id.,  454).  These  appropriations  were  made  afber  the  decisions 
referred  to. 

2.  The  acts  of  July  1, 1862,  and  July  2, 1864,  when  supplemented  by  the 
prox>er  appropriation  acts  give  the  railroad  companies  a  right  to  pay- 
ment. Payment  must,  therefore,  be  made  unless  this  right  has  in  souie 
mode  been  taken  away.  It  has  not  been  taken  away  by  the  act  of 
March  3, 1873  (Rev.  Stat.,  5260,  5261),  for  two  reasons :  The  first  reason 
is,  that  the  Supreme  Court  has  decided  that  this  act  ^^  means  nothing 
more  or  less  than  the  remission  to  the  judicial  tribunals  of  the  question, 
whether  this  company,  and  others  similarly  situated,  have  the  right  to 
recover  from  the  government  one-half  of  what  they  earned  by  trans- 
portation ;  and  this  question  is  to  be  determined  upon  its  merits.  The 
merits  of  such  a  question  are  determined  when  the  effect  of  the  charter 
[acta  of  July  1, 1862,  and  July  2, 1864]  is  ascertained  and  declared.'^ 
(United  States  v.  Union  Pacific  Railroad  Co.,  91  U.  S.,  91.)  And  the 
court  has  "  ascertained  and  declared  ^  that  the  right  to  compensation 
as  prescribed  in  the  acts  of  July  1, 1862,  and  July  2,  1864,  could  not 
be  changed.  The  contingency  contemplated  by  the  act  of  March  3, 1873, 
to  wit,  the  decision  of  the  proper  courts,  has  thus  occurred,  on  which  it 
becomes  the  duty  of  executive  officers  to  execute  the  law  as  settled  by 
the  decisions  of  the  courts. 

The  second  reason  is,  that  the  courts  have  decided  that  any  statute, 
which  would  attempt  to  deny  the  right  to  payment,  as  prescribed  by 
the  acts  of  July  1, 1862,  and  July  2, 1864,  would  be  unconstitutional 
and  void.  The  Constitution  is  as  much  a  law  regulating  the  duties  of 
executive  officers  as  an  act  of  Congress.  (Bishop,  Written  Laws,  11a, 
12, 16,  89;  Railroad  Company  v.  McClure,  10  Wall.,  511;  Pacific  Rail- 
road Co.  V.  Maguire,  20  Id.,  36.)  And  it  has  been  said  that  the  execu- 
tive departments  "  being  bound  equally  with  the  judicial  to  obey  the 
Constitution,  are  under  equal  obligations  to  interpret  it  for  themselves." 
(Bishop,  Written  Laws,  35, 104 ;  Bishop,  First  Book  of  the  Law,  114- 
123  5  United  States  v.  Lytle  et  al.,  5  McLean,  9, 18 ;  Mathews  v.  Shores, 
24  III.,  27.)  However  this  may  be,  Congress  has  required  a  judicial 
exx>osition  of  the  act  of  March  3,  1873,  to  determine  what  the  law  is. 
This  exposition  has  been  made,  and  it  is  the  law  which  executive  offi- 
cers are  bound  to  execute. 
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3.  For  other  reasons,  the  act  of  March  3, 1873,  is  not  to  be  construed 
as  directing  thAt  payments  be  toithheld,  after  a  judicial  decision  declar- 
ing that  the  right  to  payment  exists  has  been  made. 

A  statute  is  not  to  be  so  construed  as  to  work  injustice,  or  be  absurd 
in  its  consequences,  if  its  words  will  fairly  admit  of  any  other  construc- 
tion. (Bishop,  Written  Laws,  82,  90,  93,  200).  A  law,  which  would 
enact  that  payments  should  not  be  made  after  the  courts  had  in  obe- 
dience to  such  law  decided  that  payments  should  be  made,  would  seem  to 
be  unjust.  It  would  seem  equally  absurd  that  Congress  should  solemnly 
legislate  that  a  judicial  question  should  be  determined  by  the  courts  for 
the  guidance  of  executive  officers,  and  then  should  require  such  officers 
to  disregard  the  decision  when  made.  It  would  indeed  be  a  strange 
statute  that  would  solemnly  enact  a  contempt  and  disregard  of  judicial 
decisions  which  such  statute  required  to  be  made.  The  act  of  March  3, 
1873,  can  be  reasonably  construed  to  avoid  as  well  injustice  and  ab- 
surdity, as  legislative  contempt  of  judicial  decisions. 

4.  If  the  act  of  March  3,  1873,  is  an  absolute  prohibition  against  aU 
payments,  it  will  apply  to  judgments  in  the  Oourt  of  Claims,  as  well  as 
to  claims  adjusted  by  accounting  officers.  Thus,  there  would  be  pre- 
sented a  large  class  of  claims  solemnly  acyudged  to  be  owing  and  pay- 
able, with  all  remedy  withdrawn  by  which  payment  could  be  made.  It 
has  been  said  by  a  high  authority,  that  '^  a  law  which  deprives  a  party 
of  all  legal  remedy  must  necessarily  be  void.^'  (Cooley,  Const,  Lim.,  4th 
ed.,  354  [289]).  And  it  has  been  further  said,  that,  <<if  the  legislature 
of  the  State  were  to  undertake  to  make  a  law  preventing  the  [all]  legal 
remedy  upon  a  contract  lawfully  made,  and  binding  on  the  party  to  it, 
there  is  no  question  that  such  legislature  would,  by  such  act,  exceed 
its  legitimate  powers.    {Id.^  citing  authorities). 

6.  "Eveiy  word  and  clause  [of  a  statute]  should,  if  possible,  have 
assigned  to  it  a  meaning,  leaving  no  useless  words"  (Bishop,  Written 
Laws,  82).  That  provision  of  the  act  of  March  3, 1873  (Rev.  Stat.,  6261), 
authorizing  suit  to  be  brought,  by  which  "the  right  of  such  [bond- 
subsidized]  company  to  recover  the  same  [compensation  for  transporta- 
tion services]  upon  the  law  and  the  facts  of  the  case  shall  be  deter- 
mined," will  be  without  any  purpose  or  effect,  if,  when  the  right  has  been 
determined^  no  payment  can  be  made.  By  its  very  words  the  object  of 
the  statute  was,  to  secure  a  determination  of  the  right  to  payment.  A 
judicial  decision  giving  construction  to  a  statute  is  a  part  of  the  statute 
itself. 

It  thus  seems  clear,  that,  upon  the  statute,  as  construed  by  the  courts, 
when  the  right  to  payment  has  been  settled,  the  duty  and  i)ower  to 
make  it  revive  and  exist  in  all  their  original  force  as  if  no  provision 
had  been  made  for  delay  in  order  to  obtain  a  judicial  decision. 

III.  The  next  question  which  may  now  be  considered,  is,  whether  pay- 
ment is  to  be  withheld  of  the  half  or  of  the  whole  of  the  compensation 
on  account  of  freights  or  transportation  over  roads,  which  received  no 
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subsidy  in  bonds,  bat  which  are  owned,  leased,  controlled,  or  operated  by 
the  bond-subsidized  companies  f 

This  question  will  be  examined,  first,  with  reference  to  the  act  of 
March  3, 1873  (Eev.  Stat.,  5260, 5261).  The  Supreme  Court  and  Court  of 
Claims  have  decided,  in  principle,  against  the  right  of  the  government 
to  withhold  the  whole  or  any  part  of  stick  compensation.  This  whole  sub- 
ject has  been  elsewhere  discussed,  and  it  is  not  necessary  to  repeat  the 
reasoning  there  presented.  (Bailway-Compensation  case,  ante.)  A 
brief  reference  to  some  of  the  reasons  will  be  mada 

(1.)  It  is  sufficiently  shown,  that  this  precise  question  was  decided 
by  the  Court  of  Claims,  and  that  the  Attorney-General  at  least  ac- 
quiesced in  the  decision  by  declining  to  prosecute  an  appeal  in  the 
Supreme  Court.  (Union  Pacific  Bailway  v.  United  States,  and  Central 
Branch  Union  Pacific  Bailroad  Co.  v.  United  States,  16  Ct.  CI.,  353.) 
Before  executive  officers  should  disregard  the  effect  of  a  decision  made 
under  such  circumstances,  they  should  be  able  to  show  that  it  is  clearly 
wrong. 

(2.)  The  Supreme  Court  has,  in  principle,  decided  the  same  question 
in  the  same  way.  In  United  States  v.  Ejinsas  Pacific  Bailway  Co.  (99 
U.  S.,  458),  the  Supreme  Court  decided,  that,  to  secure  the  repayment 
to  the  United  States  of  the  subsidy  bonds  and  interest,  their  issue  and 
delivery  to  the  company  constitute  a  Hen  or  mortgage  only  on  that  por- 
tion of  the  road  of  such  company  aided  by  such  bonds,  and  not  on 
another  portion  owned  by  sv>ch  company  but  not  so  aided,  <^and  that  the  5 
five  per  cent,  of  the  net  earnings  is  only  demandable  [by  the  United  States] 
on  the  net  earnings  of  said  portion''  so  aided.  And  the  court  said,  that, 
"  as  the  lien  only  applies  to  this  portion,  the  stipulation  for  payment  out  of 
the  net  earnings  cannot  reasonably  be  applied  to  any  other  portion  of  the 
line."  This  is  the  necessary  effect  of  sections  5  and  6  of  the  act  of  July 
1, 1862.  The  same  sections  place  the  ^^  Jive  per  centum  of  the  net  earnings^ 
and  the  ^<  compensation  for  services  rendered  for  the  government"  on  the 
same  footing  as  to  lien  and  source  of  payment.  (See  Sinking-Fund  cases, 
99  U.  S.,  700;  United  States  v.  Union  Pacific  Baikoad  Co.,  91  U.  S.,  72.) 
The  effect  of  the  principle  of  the  decision  of  the  Supreme  Court  is,  that 
the  stipulations  of  the  acts  of  July  1, 1862,  and  July  2, 1864,  both  as  to  net 
earnings  and  compensation  apply  to  such  earnings  and  compensation  only 
on  the  aided  portions  of  a  road,  and  not  on  other  portions  not  so  aided,  but 
ovmed  by  such  bond-subsidized  company.  This  then  was  the  original 
contract  between  the  United  States  and  the  bond-subsidized  companies. 
And  the  Supreme  Court  has  decided,  that  this  contract  can  not  be  changed 
by  subsequent  legislation  so  as  to  require  the  payment  of  more  than  halfoj 
the  compensation.  (Sinking- Fund  cases,  99  U.  S.,  719;  Union  Pacific 
Bailroad  Co.  v.  United  States,  104  U.  S.,  662).  And  in  Union  Pacific 
Bailroad  Co.  v.  United  States  (99  U.  S.,  402),  the  court  held,  in  effect, 
that  the  acts  of  July  1, 1862,  and  July  2, 1864,  as  to  net  earnings,  applied 
only  to  bond-subsidized  lines,  and  not  to  their  non-subsidized  leased 
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lines.  The  act  of  March  3, 1873  (Bev.  Stat,  5260, 5261),  mast  therefore 
be  construed  as  having  no  reference  to  any  bat  roads  aided  by  subsidy 
bonds. 

The  argument  submitted  as  to  the  construction  of  this  act  based  on 
its  lunguage  is  worthy  of  attention,  but  is  not  essential  to  a  decision  of 
the  question  involved. 

TV.  The  Sinking-Fund  act  of  May  7,  1878  (20  Stat.,  58),  does  not 
authorize  payments  to  be  withheld  of  any  part  of  the  compensation  on 
account  of  freights  or  transportation  over  roads,  which  received  no  sub- 
sidy in  bonds,  but  which  are  owned,  leased,  controlled,  or  operated  by 
the  bond-subsidized  companies.    This  must  be  so  for  several  reasons: 

1.  If  this  act  had  attempted  to  require  one-half  of  such  compensation 
to  be  retained  and  applied  in  re-imbursing  the  United  States  for  interest 
paid,  it  would  have  been,  according  to  the  decision  of  the  Supreme  Court, 
unconstitutional,  as  a  change  of  the  contract  made  by  the  acts  of  July  1, 
1862,  and  July  2, 1864.  So  far  as  compensation  may  be  earned  by  a 
bond-subsidized  company  over  a  non-subsidized  road,  owned,  leased,  or 
operated  by  it.  Congress  may  have  constitutional  authority  to  require 
such  compensation  to  be  retained  by  the  government  and  invested  as  a 
sinking-fund.  The  power  of  Congress  to  create  a  sinking-fund  was  con- 
sidered in  the  Sinking-Fund  cases  (99  IT.  S.,  700). 

2.  The  Sinking-fund  act  does  not,  by  its  terms  or  in  its  purpose,  apply 
to  such  non-subsidized  roads  so  owned,  leased,  or  operated. 

It  is  sufficiently  shown  that  this  precise  question  has  been  decided  by 
the  Court  of  Claims,  and  that  the  Attorney-General  at  least  acquiesced 
in  the  decision  by  declining  to  prosecute  an  apx)eal  in  the  Supreme  Court. 
(Pacific  Bailroad  cases,  16  Ct.  CI.  359.)  And  this  conclusion  is  fortified 
by  the  fact  that  the  bill  for  the  creation  of  the  sinking-fund,  as  origi- 
nally introduced,  named  all  the  bond-subsidized  companies,  but  in  its  pro- 
gress through  Congress  most  of  these  were  omitted,  and  the  mode  of 
creating  the  sinking-fund  was  changed .  (Senate  Eeport,  Ko.  459, 1  sess., 
44  Congress,  July  15, 1876.)  Executive  officers  would  not  be  justified 
in  disregarding  the  effect  of  a  decision  made  under  such  circumstances^ 
unless  they  can  show  that  it  is  clearly  wrong,  which  is  by  no  means  the 
case  here.  (Union  Pacific  Bail  way  Co.  v.  United  States,  16  Ct.  CI.,  359 ; 
Central  Branch  Union  Pacific  Bailroad  Co.  v.  United  States,  Id.,  360.) 

3.  This  act  (of  May  7, 1878,  20  Stat.,  58),  referring  to  the  Pacific 
bond-subsidized  companies  therein  named,  provides: 

"Sec.  2.  That  the  whole  amount  of  compensation  which  may,  from 
time  to  time,  be  due  to  said  several  railroad  companies  respectively  for 
services  rendered  for  the  Government  shall  be  retained  by  the  United 
States,  one-half  tiiereof  to  be  presently  applied  to  the  liquidation  of  the 
mterest  paid  and  to  be  paid  by  the  United  States  upon  the  bonds  so 
issued  by  it  as  aforesaid,  to  each  of  said  corporations  severally,  and 
the  other  half  thereof  to  be  turned  into  the  sinking-fund  hereinafter 
provided,  for  the  uses  therein  mentioned." 

If  it  be  assumed,  that  this  section  is  ambiguous  in  its  terms,  and  re- 
quires coi\strucUon  to  determine  whether  it  applies  to  compensation 
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earned  by  said  bond-subsidized  companies  on  non-bond-subsidized  lines 
owned,  leased,  or  operated  by  sach  bond-subsidized  companies,  it  must, 
by  a  well-settled  rule,  be  held  that  it  does  not  so  apply.  So  £a>r  as  it 
requires  ^^  one-half^  of  the  compensation  earned  on  the  bond-subsidized 
roads  therein  named  to  be  retained,  <<to  be  presently  applied  to  the 
liquidation  of  the  interest  paid  and  to  be  paid,"  it  is  a  re-enactment,  in 
effect,  of  the  acts  of  July  1, 1862,  and  July  2, 1864,  and  makes  no  new 
law.  So  far  as  it  requires  ^Hhe  other  half^  of  such  compensation  to  be 
retained,  "to  be  turned  into  the  sinking-fund''  provided  by  said  act^  it 
is  new  legislation.  The  first  ^^  one-half^  and  "*Ae  other  half^  were  parts 
of  only  one,  and  the  same^  fund  constituting  "the  whole  amount  of  com- 
pensation'' to  "be  retained." 

It  has  been  sufficiently  shown  that  Congress  cannot  change  the  con- 
tract made  by  the  acts  of  July  1,  1862,  and  July  2,  1864,  as  to  the 
amount  or  rate  of  ^^ compensation^  to  be  retained,  "  to  he  presently  ap- 
plied to  the  liquidation  of  the  interest  paid  and  to  be  paid  by  the  United 
States  upon  the  bonds  •  •  •  issued  by  it*  •  *  to  each  of  said  corpor- 
ations severally^^^  or  as  to  the  sources  from  which  such  compensation  so 
to  be  retained  and  applied  is  to  be  derived.  The  acts  of  July  1, 1862, 
and  July  2, 1864,  only  apply  to  the  bond-subsidized  Pacific  Railroad 
companies.  The  retention  of  compensation  from  the  other  roads  for  the 
present  liquidation  of  interest  would  be  a  change  of  the  contract.  It  is 
a  well  established  rule,  that,  "if  there  are  two  possible  constructions  of 
the  statute,  the  one  harmonious  with  the  Constitution  and  the  other  op- 
posed, the  harmonious  must  be  adopted."  (Bishop,  Written  Laws,  90; 
United  States  v.  Coombs,  12  Pet.,  72 ;  Parsons  v.  Bedford  et  al.^  3  Id.. 
433.)  It  follows,  that  the  Sinking-fund  act,  or  so  called  "Thurman  act/ 
does  not  extend,  as  to  either  half  of  the  compensation  to  be  retained,  to 
any  road  not  aided  by  subsidy-bonds. 

4.  The  language  employed  in  the  act  of  May  7,  1878,  sufficiently 
shows,  that  this  act  was  not  intended  to  apply  to  "  such  portions  of  the 
several  Pacific  Railroads  as  have  not  been  built  by  the  aid  of  Govern- 
ment bonds."  It  is  therefore  submitted,  as  the  opinion  of  the  First 
Comptroller,  that  judicial  decisions  fully  sustain  the  Department  Circu- 
lar, No.  63,  issued  by  the  Hon.  Secretary  of  the  Treasury,  and  declaring 
that:— 

"The  provisions  of  Circular  No.  168  of  1879  and  Circular  STo.  55  of 
1880  are  modified  so  a«  to  permit  payments  to  be  made  for  transi)orta- 
tion  services  pertbrraed  for  any  Department  of  the  Government  over 
such  portions  of  the  several  Pacific  Kailroads  as  have  not  been  built  by 
the  aid  of  Government  bonds;  and  no  payments  shall  be  withheld  from 
either  of  said  railroads,  except  for  services  performed  for  the  Govern- 
ment over  the  subsidized  or  aided  portions  thereof." 

V.  An  additional  question  is  presented — "  whether  the  contracts,  ex- 
pressed or  implied,  assumed  to  have  been  made  •  •  •  on  which 
these  claims  [of  the  railroad  companies  for  compensation  for  transpor- 
tation-services for  the  Quartermaster's  Department]  are  predicated,  are 
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not  void  because  in  excess  of  appropriations  and  in  violation  of  section 
3679  of  the  Bevised  Statutes,  and  whether  the  claimants  can  have  any 
legal  standing  until  their  claims  shall  be  recognized  and.  legalized  by 
act  of  Congress.^ 

No  payment  can  be  made  of  such  claims,  except  when  there  is  an  un- 
expended appropriation  from  which  to  make  it.  (Beeside  v.  Walker, 
11  How.,  272.)  Appropriations  made  in  the  usual  general  terms  "for 
transportation  of  the  Army"  are  applicable  to  such  payments.  If  Con- 
gress should  pass  a  deficiency  appropriation  act  to  pay  for  transporta- 
tion services  previously  rendered,  that  would  leave  no  question  as  to 
the  validity  of  the  contracts  for  such  services.  The  question  of  the 
validity  of  such  contracts  would  only  seem  material  as  affecting  the 
authority  or  duty  to  report  claims  "to  the  Speaker  of  the  House  of 
Representatives,  •  •  •  for  consideration,"  so  far  as  authorized  by 
the  act  of  June  14, 1878  (20  Stat.,  130). 

The  Bevised  Statutes  provide : — 

"Sec.  3679.  No  Department  of  the  Government  shall  expend,  in  any 
one  fiscal  year,  any  sum  in  excess  of  appropriations  made  by  Congress 
for  that  fiscal  year,  or  involve  the  Government  in  any  contract  for  the 
future  payment  of  money  in  excess  of  such  appropriations." 

It  seems  to  be  supposed  that  this  section  renders  contracts /or  Army 
transportation  void,  when  they  "involve  the  Government  •  •  •  for 
the  future  payment  of  money  in  excess  of  •  •  •  appropriations." 
If  this  section  stood  alone,  contracts  would  only  be  void  so  far  as  they 
attempted  to  create  a  liability  "in  excess  of  such  appropriations."  But 
it  is  to  be  construed  with  reference  to  another  section  of  the  Bevised 
Statutes,  as  follows : 

"  Sec.  3732.  No  contractor  purchase  on  behalf  of  the  United  States  shall 
be  made,  unless  the  same  is  authorized  by  law  or  is  under  an  appropri- 
ation adequate  to  its  fulfillment,  except  in  the  War  and  Navy  Depart- 
mentSyfar  clothing,  subsistence,  forage,  fuel,  quarters,  or  transportation^ 
which,  however,  shall  not  exceed  the  necessities  of  the  current  year." 

The  latter  section  expressly  authorizes  contracts  for  transportation 
in  the  War  Department,  even  when  there  is  no  "appropriation adequate 
to    •    •  .•    [their]  fulfiUment." 

Then,  again,  the  inference  Arom  this  section  seems  clear,  that,  when 
any  "contract  •  •  •  on  behalf  of  the  United  States  •  •  •  is 
authorized  by  lawj^  it  may  be  made  so  as  to  create  a  valid  liability  with- 
out reference  to  the  existence  of  an  appropriation.  (Exigency  case,  3 
Lawrence,  Compt.  Dec.,  99 ;  Availability- Appropriation  case,  antCj  132.) 
The  act  of  March  3, 1875  (18  Stat.,  450,  sec.  6),  is  a  legislative  con- 
struction to  the  same  effect,  by  providing,  that  "  no  expenditure  shall  be 
made  or  liability  incurred  on  the  part  of  the  Government  on  account  of 
the  Indian  service  for  any  fiscal  year  (unless  in  compliance  with  exist- 
ing law)  beyond  the  amount  of  money  previously  appropriated  for  said 
service  during  such  year."  This  clearly  recognizes  the  validity  of  con- 
tracts when  authorized  by  statute^  although  there  may  be  no  appropria- 
tion applicable  to  their  fulfillment. 
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The  general  loards  of  section  3679  of  the  Bevised  Statates^  standing 
alone,  and  oonstraed  as  a  restraint  or  limitation  npon  all  statutes  giving 
authority  to  n;Lake  contracts  on  behalf  of  the  United  States,  would  render 
all  such  contracts  void  whenever  made  without  any  appropriation,  or  so 
tax  as  in  excess  of  an  appropriation.  But  general  words  in  a  statute 
may  be  restrained  according  to  the  subject-matter,  upon  the  maxim, 
verba  generalia  reatringuntur  ad  hdbilitatem  rei  vel  personam.  (Broom, 
Leg.  Max.,  646.)  And  where,  as  in  this  case,  there  are  two  sections  of 
the  Bevised  Statutes  applicable  to  a  subject — 3679  and  3732 — a  rule  of 
construction  determines  the  effect  to  be  given  to  each.  This  rule  is, 
that  <'  a  thing  which  is  given  in  particular  shall  not  be  taken  away  by 
general  words."  Oeneralibus  specialia  deroganU  OeneraXia  specialibus 
non  deroganU  Oeneralis  clausula  nonporrigitur  ad  ea  qum  antea  epeeialiter 
eunt  oomprehensa.  (Huidekoper's  Gase,  second,  3  Lawrence,  Gompt.  Dec., 
161.)  The  result  is,  that  the  authority  to  make  contracts,  '^  given  in 
particular"  by  statute,  is  not  limited  or  controlled  by  the  general  words 
of  section  3679.  This  construction  has  been  recognized  by  usage.  The 
respective  heads  of  Departments  have  a  particular  authority  to  appoint 
a  sx>ecified  number  of  clerks,  and  the  law  gives  to  such  clerks  a  right  to 
fixed  salaiies.  The  power  of  appointment  and  the  right  to  payment 
are  not  limited  by  the  want  of  an  appropriation  to  make  payment 
(Wallace's  Gase,  2  Lawrence,  Gompt.  Dec,  2d  ed.,  378;  Gushing,  Attor- 
ney-Genl.,  Opinion,  October  9, 1854, 7  Op.  Att.  Gen.,  1 ;  The  Freedman's 
Bank  Gase,  16  Gt.  Gl.,  26.)  It  follows,  that,  when  express  authority  is 
given  by  statute  to  an  officer  of  the  Government  to  make  a  contract  on 
behalf  of  the  United  States,  the  absence  of  an  appropriation  does  not 
defeat  the  exercise  of  the  power  so  given.  And  it  seems  equally  clear, 
that  army-transportation-contracts  are  expressly  "authorized  [by  lawj'' 
by  sections  of  the  Eevised  Statutes  as  follow : 

"Sec.  219.  The  Secretary  of  War  shall  from  time  to  time  define  and 
prescribe  the  kinds  as  well  as  the  amount  of  supplies  to  be  purchased 
by  the  Subsistence  and  Quartermaster  Departments  of  the  Army,  and 
the  duties  and  powers  thereof  respecting  such  purchases;  and  shall 
prehcribe  general  regulations  for  the  transportation  of  the  articles  of 
supply  from  the  places  of  purchase  to  the  several  armies,  garrisons, 
posts,  and  recrniting  places,  for  the  safe-keeping  of  such  articles,  and 
for  the  distribution  of  an  adequate  and  timely  supply  of  the  same  to  the 
regimental  quartermasters,  and  to  such  other  officers  as  may  by  virtue 
of  such  regulations  be  intrusted  with  the  same;  and  shall  fix  and  make 
reasonable  allowances  for  the  store-rent  and  storage  necessary  for  the 
safe-keeping  of  all  military  stores  and  supplies. 

"Sbo.  220.  The  transportation  of  troops,  munitions  of  war,  equip- 
ments, militaiy  property,  and  stores,  throughout  the  United  States,  shall 
be  under  the  immediate  control  and  supervision  of  the  Secretary  of  War 

and  such  agents  as  he  may  appoint." 

•  •••••• 

"  Sec.  1133.  It  shall  be  the  duty  of  the  officers  of  the  Quartermaster's 
Department,  under  the  direction  of  the  Secretary  of  War,  to  purchase 
and  distribute  to  the  Army  all  military  stores  and  supplies,  requisite 
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tov  its  use,  which  other  corps  are  not  directed  by  law  to  provide;  to  far- 
nish  means  of  transportation  for  the  Army,  its  military  stores  and  snp- 
plies,  and  to  provide  for  and  pay  all  incidental  expenses  of  the  military 
service  which  other  corps  are  not  directed  to  provide  for  and  pay.** 

Other  sections  of  the  Bevised  Statutes  give  authority  to  make  con- 
tracts for  carrying  mails.    (Rev.  Stat.,  3942,  3997-4005.) 

VI.  Under  the  statutes  and  according  to  the  practice  of  the  Treas- 
ury Department,  payments  can  be  made  in  accordance  with  the  Depart- 
ment Circular,  No.  83,  of  June  27, 1883. 

The  Hon.  Second  Comptroller  will,  of  course,  certify  balances  lor 
compensation  earned  by  railway  companies,  as  authorized  by  statute 
(Bev.  Stat.,  273).  The  amount  of  compensation  so  certified  will  be 
"  conclusive  upon  the  executive  branch  of  the  Governments^  (Bev.  Stat., 
191).  He  may,  of  course,  certify  his  judgment  as  to  the  disposition  of 
the  money  so  certified  to  have  been  earned.* 

But  the  question  of  law  will  remain  as  to  the  proper  party  entitled  to 
receive  payment.  This  is  to  be  determiued  by  the  Treasury  warrant, 
which  is  to  be  granted  by  the  Secretary  of  the  Treasury  (Eev.  Stat., 
248),  and  countersigned  by  the  First  Comptroller  when  in  his  judgment 
it  "shall  be  warranted  by  law.^^  (Rev.  Stat.,  269;  1  Lawrence,  Compt* 
Dec,  2d  ed.,  App.,  ch.  XII,  549.)  The  Second  Comptroller  has  no  juris- 
diction over,  nor  duty  in  relation  to,  Treasury  warrants.  (Bender's  Case, 
1  Lawrence,  Compt.  Dec,  2d  ed,  318,  350.)  Hence,  it  follows,  that,  on 
balances  certified  by  the  Second  Comptroller,  payments  can  be  made 
by  Treasury  warrant  in  accordance  with  the  law  and  circular  above 
mentioned.  In  other  words,  for  the  payments  of  compensation  for 
transportation  on  hou-boud-subisidized  roads  owned,  leased,  or  operated 
by  bond- subsidized  compauies,  the  warrants  will  be  for  full  payments 
in  favor  of  the  claimants  authorized  by  law  to  receive  them.  For  the 
payments  of  compensation  for  transiK>rtation  on  the  bond-subsidized 
roads  covered  by,  and  since,  the  act  of  May  7, 1878,  the  warrants  will  be, 

*  The  forms  of  certificates  heretofore  adopted  appear  from  the  foUowing : 
"No. 2632.]  Trkasury  Department,  Third  Auditor's  Office, 

October  8, 1878. 

I  certify  that  there  is  dne  from  the  United  States  to  the  Union  Pacific  Railroad 
Company  for  transportation  services  rendered  the  Qaarterm aster's  Department  durins 
the  mouth  of  Jnly,  187b,  the  snm  of  ten  thousand  four  hundred  and  fifty-one  dollars  ana 
seventy-three  cents  ($10,451.73) — averace  date  of  maturity,  August  1, 1878 — allowed 
on  the  papers  filed  in  the  claim  herewith,  and  in  accordance  with  the  accompanying 
report  thereon  of  the  Quartermaster-Qeueral,  dated  September  26,  1878 :  Appropria- 
tion :  Array  transportation,  1879,  payable  to  the  Secretary  of  the  Treasury,  assignee. 
for  the  credit  of  the  company,  in  accordance  with  provisions  of  section  5'i60,  Revised 
Statutes,  as  appears  from  the  statements  and  Touchers  herewith  transmitted  for  the 
decision  of  the  Second  Comptroller  of  the  Treasury  thereon. 

A.  M.  GANGEWER, 

Aotg.  Auditor. 

To  the  Hon.  Second  Cobcptroller  of  the  Treasury. 

Second  Comptroller's  Office. 
I  ftdmit  and  oertliy  the  above  balance  this  tenth  day  of  October,  1878. 

W.  W.  UPTON, 

Second  Comptroller.'' 
See  also  Sinking-Fund  Cases  (d9  U.  S.,  701). 
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not  to  make  paymeots  to  sach  roads,  bat  thus  two  warrants  will  issae 
for  each  claim,  one  for  one-half,  to  make  payment  ''on  account  of  reim- 
bursement of  interest,"  and  the  other,  for  the  other  half,  to  make  pay- 
ment ''on  account  of  Sinkings  Fund."* 

The  effect  of  the  decision  of  the  Court  of  Claims  in  the  Pacific  Railroad 
cases  (16  Ct.  CL,  353-^61),  is,  that  the  Sinking-Fund  act  of  May  7, 1878, 
does  not  apply  to  all  the  bond-subsidized  roads  under  the  acts  of  Jaly 
1, 1862,  and  July  2, 1864,  but  only  to  a  portion  of  them — "the  companies 
to  which  the  act,  in  its  termsj  applies" — being  the  "said  several  railroad 
companies"  named  therein.  (16  Ct.  CL,  359.)  As  to  the  bond-subsidized 
lines  to  which  this  act  does  not  apply,  payment  is  to  be  made  to  the 
proper  claimant  of  one-half  of  the  compensation  for  transportation- 
services,  and  the  other  half  is  to  be  carried  to  the  credit  of  the  "  account 
of  reimbursement  of  interest." 

The  Secretary  of  the  Treasury  will  be  advised  accordingly. 


*  The  forms  of  the  warrant  are  as  follow : 


"Okpicb  op  thbSbcbs- 

TART   OP   TIIK  TbBAB- 
UBT. 

Diritiofu  of  Warronte, 
Ettimatet,  and  Appro- 
ptiatums. 

Form  17  A. 

MI8CBLLAMB0UB      RKVB- 
MUBK. 

[Cut.] 

Krvbnub  Gouktbr 

Wakkant. 

No.—. 

quarter,  188-. 

Officb  of  thb  Sbcbe- 

TABT    OP  tub  TBBAS- 
URT. 

IHvUUm  of  Fiarrantf, 
EwUmaAf^  anA  Appro- 
priatiom. 

Form  17  B. 

MIACBLLANBOUS       RBTB- 

NUBS. 

(Cut] 

Bbvbhub   Goumtbb 

Wabrant. 

No.-. 
■    quarter,  18-. 


Treasury  Departtaent. 
Pact/lc  Bailroad  Company : 


To- 

Pay  to  the  Treasurer  of  the  United  States,  or  order,- 

on  accoant  of  reimbursement  of  Interest  paid  on  bonds  issued 

to Pacific  Railroad  Company,  being  one-half  compensa- 
tion found  due  for  transportation  services  rendered  for 

Dep*t, and  withheld  under  section  2,  act  May  7,  1878,  to 

be  credited  under  date  of , ,  pursuant  to  certificate 

of ,  No.  — ,  dated  the day  of ,  188—,  recorded 

by  t^e  Register. 

For  so  doing  this  shall  be  your  warrant. 


To 


Treasury  Department. 
Pacific  Railroa^d  Company : 


Pay  to  the  Treasurer  of  the  United  States,  or  order, 

•  on  account  of  sinking  fund, Pacific  Railroad  Com- 


pany, being  one-half  compensation  fonnd  dae  for  transportation 

services  rendered  for Dep*t, and  withheld  under 

section  2,  act  May  7,  1878,  to  be  credited  under  section  4,  same 
act ,  pursuant  to  certificate  of ,  No.  — ,  datedtbe  • 


day  of 


,  188 — ,  recorded  by  the  Register. 


For  so  doing  this  shall  be  yoar  warrant." 


From  the  date  of  the  act  of  March  3,  1873  (Rev.  Stat.,  5260,  5261),  to  the  date  of  the 
sinking-fand  act  of  May  7,  1878  (20  Stat.,  58),  all  payments  for  Government  trans- 
portation were  withheld,  not  only  from  bond-subsidized  lines,  but  from  lines  which 
were  not  aided  by  subsidy  bonds,  but  owned,  leased,  or  operated  by  bond-sabsidised 
companies.  (See  Annual  Report  of  the  First  Comptroller  for  the  fiscal  year  1683.) 
The  warrants  for  payments  in  such  cases  were  of  the  following  form: 


"  Officb  of  thb  Sbcbe- 

TABT   OF  THB   TRBAS- 
UBT. 

ZHvUion  of   WarrantM, 
JBtUmaUi,    and     Ap- 
propriationt. 
Form  17. 

MISCBLLAMBOUS      BBVB- 
NUBS. 

LCut] 

Bbvbnub  Countbb- 

Wabbakt. 

No.—. 

qosrter,  188—. 

$ . 


Treasury  Department. 


To- 


Pacific  Bail  ■ 


•  Company: 


Pay  to  the  Treasurer  of  the  United  States,  or  order, • 

on   account  of  moneys  received   fix)m  Pacific 

Rail  Company,  being compensation  fonnd  due 


for  transportation  services  rendered  for 


DepH, 


and  withheld  under  sec.  5260,  Revised  Statutes,  to  be  credited 

under  date  of , ,  pursuant  to  certificate  of ^ 

No.  — ,  dated  the day  of ,  188 — ,  recorded  by  the 

Register. 

For  so  doing  this  shall  be  your  warrant." 
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In  condasioi],  the  questions  arising  in  this  case  and  in  Railway-Com- 
pensation Case  (ante)  having  already  been  settled  by  the  decisions  of  the 
courts,  nothing,  as  stated,  has  been  left  for  the  Comptroller  bat  to  ap* 
ply  to  these  questions  the  rulings  of  the  courts  as  found  in  the  cases 
cited — which  rulings,  briefly  summed  up,  are  as  follow: 

First.  As  to  the  compensation  for  transportation-services  rendered 
for  the  Government  on  bond-subsidized  roads — 

(1)  Only  <' one-half  thereof  can  be  retained  ^^  to  be  presently  applied 
to  the  liquidation  of  the  interest  paid  and  to  be  paid  •  •  •  upon 
the  [subsidy]  bonds,"  unless  such  bond-subsidized  roads  are  among  those 
named  in  the  act  of  May  7, 1878: 

(2)  Then,  and  in  that  case,  ^<  the  whole  amount "  thereof  can  be  retained, 
(a)  one-half  *^to  be  presently  applied  to  the  liquidation  of  the  interest 
paid  and  to  be  paid  •  •  •  upon  the  [subsidy]  bonds,"  and  (b)  the 
other  half  *^to  be  turned  into  the  sinking-fund"  created  by  said  act  of 
May  7, 1878: 

(3)  And,  while  Congress  cannot  change  the  charter-contract  entered 
into  under  the  acts  of  July  1, 1862,  and  July  2, 1864,  either  (a)  as  to  the 
amount  to  be  retained  ^*to  be  presently  applied  to  the  liquidation  of  the 
interest  paid  and  to  be  paid  •  •  •  upon  the  [subsidy]  bonds,"  or 
(Jb)  as  to  the  sources  from  which  such  amount  so  to  be  retained  and  applied 
is  to  be  derived : 

(4)  Yet  it  may  by  legislation  on  the  subject  apply  the  provisions  of 
the  sinking-fund  act  of  May  7, 1878,  as  to  retention,  in  the  mode  above 
set  forth,  to  all  the  bond-subsidized  roads  alike — as  well  to  those  named, 
as  to  those  not  now  named,  therein :  (See  Annual  Report  of  the  First 
Comptroller  for  the  fiscal  year  1883.) 

Second.  As  to  the  comx)en8ation  for  transportation  services  rendered 
for  the  Government  on  non-bond-subsidized  roads  owned,  leased,  con- 
trolled, or  operated  by  bond-subsidized  roads — 

(1)  Kone,  neither  the  whole  nor  the  half  thereof,  can  be  retained, 
(a)  either  ^^  to  be  presently  applied  to  the  liquidation  of  the  interest  paid 
and  to  be  paid  •  •  •  upon  the  [subsidy]  bonds"  or  (ft)  "to  be  turned 
into  the  sinking-fund"  created  by  the  act  of  May  7, 1878. 

(2)  Yet,  as  to  these  roads  so  owned,  leased,  controlled,  or  operated, 
it  is  an  open  question  whether  Congress  may,  subject  to  the  restrictiona 
as  to  changing  the  charter-contract  above  mentioned,  adopt  such  legis- 
lation as  seems  most  suitable  and  proper,  looking  to  an  extension  of  the 
provisions  of  the  sinking-fund  act.  (See  Annual  Report  of  the  First 
Comptroller  for  the  fiscal  year  1883.) 

Third.  As  to  contracts  for  transportation  services  rendered  for  the 
Government — 

(1)  Such  contracts,  (a)  when  "authorized  by  law,"  or  {b)  when  made 
^^  in  the  War"  Department  (Rev.  Stat.,  3732),  are  valid,  though  there  may 
be  no  appropriations  adequate  to  their  fulfillment. 
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Fourth.  As  to  a  balance  certified  by  the  Second  OomptroUer  for 
transportation-services  rendered  for  the  Oovernment — 

(1)  The  amount  so  certified  is  ^^  conclusive  npon  the  Executive  branch 
of  the  Government"; 

(2)  But  tbe  party  entitled  by  law  to  payment  is  to  be  determined  by 
the  authorities,  respectively,  who  (a)  grant  and(fr)  countersign  the  war- 
rant for  payment.* 

Tbeabubt  Dbpabtment, 

First  Comptroller's  Office^  October  20, 1883. 


*The  following  is  appended  for  information : 

Department  of  the  Intbuior, 

Office  of  Commissioner  of  Railroads, 
Hon.  H.  M.  Teller,  WaMngUm^  October  23,  1883. 

Secretary  of  the  Interior  : 
Sir  :  In  reply  to  the  communication  of  the  First  Comptroller  of  the  Treasury,  dated 
the  12th  iuBtant»  and  referred  to  this  oflioe  for  report  on  the  13th,  I  have  the  honor  to 
submit  the  following,  relative  to  certain  railroads  embraced  in  the  act  of  Congress 
approved  May  7,  ltt78. 

The  Comptroller  particularly  desires  to  be  informed  as  to  <^  what  railroad  compa- 
nies have  been  merged  in  and  consolidated  with  said  Ceutral  Pacific  Railroad  Com- 
pany" as  recited  in  tbe  preamble  of  the  act  above  alluded  to,  **  also  the  miles  of  road 
of  each,  and  the  miles  of  road  of  the  Central  Pacific  proper." 

The  Ceutral  Pacific  Railroad  Company,  as  at  present  constituted,  is  a  consolidation 

of  the  following  roods,  viz: 

Caufornla  and  Oregon  R.  R.  Co. 

and 

Marysvillk  R.  R.Co. 

California  and  Okboon  R.  R.  Co. 

and 

Yuba  R.  R.  Co. 

San  Francisco  and  Alameda  R.  R. 

Co. 

and 

8an  Francisco,  Alameda  and  Stock- 


[Consolidated  Jan.  16,  1868,  under  the  name  of 
*' California  and  Oregon  R.R.Co." 

[Consolidated  Dec.  18, 1861),  under  the  name  of 
**  California  and  Oregon  R.  R.  Co. " 


TON  R.  R.  Co. 

Western  Pacific  R.  R.  Co. 

and 

San  Francisco  Bay  R.  R.  Co. 

Central  Pacific  R.  Jl.  Co. 

and 

Western  Pacific  R.  R.  Co. 

San  Francisco  and  Oakland  R.  R.  Y 

Co. 

and 

San  Francisco  and  Alameda  R.  R. 

Co. 
Central  Pacific  R.  R.  Co.,  San 
Francisco,     Oakland    and 

Alameda  Railroad  Co 906. 71 

California  and  Oregon  R.  R. 

Co 151.60 

San  Joaquin  Valley  R.  R.  Co    14(5. 08 


(  Consolidated  Oct.  15, 1868,  under  the  name  of 
I      ''  San  Francisco  and  Alameda  R.  R.  Co." 


f  Consolidated  Nov.  2,  1869,  under  the  name  of 
C     <  *  Western  Pacific  R.  R.  Co." 

(Consolidated  June  23, 1870,  under  the  name  of 
^     "  Central  Pacific  R.  R.  Co." 

Consolidated  June  29,  1870,  under  the  name  of 
'*  San  Francisco,  Oakland  and  Alameda  R. 
R.Co." 


Consolidated  Aug.  22, 1870,  under  the  name  of 
*' Central  Paoific  Railroad  Company." 


Aggregate  miles 1, 204. 39  ^ 

The  following  portions  of  the  road  have  received  a  subsidy  in  bonds,  Slo.  : 


Termlnnaof  UnionPaolflotoSaoramento 

Tannin  as  of  Union  Paoifio  to  O^den,  UUh  (leased  from  Union  Padflo) 

Offden  Station.  Utah,  to  Crossinff  of  Utah  Sonthern  RaUr'd 

Brlicliton  to  Nlles.  Cal 

Kile«to8anJo«6,  Cal 


Milea.    Sabaidiaed  with- 


787.50 

6.00 

.11 

103.83 

17.54 


Bonds  and  landa 
Bonds  and  landi. 
Bonda  and  lands. 
Bonds  and  lands. 
Bonds  and  lands. 
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Under  the  acts  of  1862  and  1864,  the  Central  Pacific  received  bonds  on  737.50  miles, 
and  the  Western  Pacific  on  123.16  miles,  but  owing  to  the  abandonment  of  a  certain 
portion  of  the  track  of  the  latter  road  near  Brighton,  the  aided  mileage  at  present  is 
only  121.37  miles. 

On  Janaary  24, 1880,  the  Union  Pacific  Railroad  CompaDy,  the  Denver  Pacific  Rail- 
way and  Tel^raph  Company,  aod  the  Elansas  Pacific  Railway  Company,  formerly 
the  ''Union  Pacific  Railroad  Company,  Eastern  Division,"  which  was  the  successor 
of  the  Leavenworth;  Pawnee  and  Western  Railroad  Company,  were  consolidated 
under  the  name  and  title  of  the  "  Union  Pacific  Railway  Company"  The  mileage  of 
each  road,  separately,  is  as  follows: 

HUM. 

Union  Pacific 1,042.4130 

Denver  Pacific 106.0000 

Kansas  Pacific 671.1000 

Total  owned 1,819.5130 

The  following  portions  of  the  road  have  received  a  subsidy  in  bonds : 


Miles.       SabsidUed  with- 


Bridge  Jnnotion.  Omaha,  Nebr.,  to  Ogden  StationJItah '  1029. 4840 

Ogden  Station,  Utah,  to  Janotlon  with  Central  Faclflc  (leased  and 

operated  by  Central  Pacific  Railroad  Company)  5. 0000 

Kanme  City,  Kanaas,  to  a  point  between  Monument  and  Gopher 


893.9425 


Bonds  and  lands. 
Bonds  and  lands. 
Bonds  and  lands. 


The  Sionz  City  and  Pacific  Railroad  Company  received  a  subsidy  in  bonds  on  101.77 
miles  of  road,  extending  from  Sioiix  Cit^,  Iowa,  to  California  Junction,  Iowa,  a  dis- 
tance of  69.75  miles,  and  from  California  Junction,  Iowa,  to  Fremont,  Nebr.,  32.02 
miles. 

The  Central  Branch  Union  Pacific  Railroad  Company  was  originally  chartered  as 
the  Atchison  and  Pike's  Pealc  Railroad  Company,  but  by  a  vote  of  the  majority  of  the 
stockholders  the  title  was  changed  as  above,  to  take  effect  January  1,  1867.  It  is 
now  operated  as  a  division  of  the  Missouri  Pacific  Railroad.  A  subsidy  in  bonds  was 
granted  on  100  miles  of  road,  extending  from  Atchison,  Kans.,  to  Waterville,  Kans. 
I  have  the  honor  to  be,  sir,  very  respectfully, 

W.  H.  ARMSTRONG, 

CommisBwner, 


IN  THE  MATTER  OF  THE  RIGHT  OF  THE  STATE  OF  NEBRASKA  TO  RE- 
CEIVE FIVE  PER  CENT.  ON  THE  VALUE  AT  ONE  DOLLAR  AND  TWENTY- 
FIVE  CENTS  PER  ACRE  OF  THE  ESTIMATED  QUANTITY  OF  INDIAN 
RESERVATIONS  IN  THAT  STATE  PRIOR  TO  THE  EXTINCTION  OF  THE 
INDIAN  OCCUPANCY,  AND  SALE  BY  AUTHORITY  OF  LAW.— NEBRASKA 
FIVE  PER  CENT.  CASE.* 

1.  Quaere.  Whether  the  Secretary  of  the  Interior  has  any  supervisory  authority  over 

the  Commissioner  of  the  General  Land  Office  in  auditing  and  settling  public 
accounts  relative  to  the  public  lands?    (Rev.  Stat.  436.) 

2.  If  80,  the  decision  of  the  Secretary  cannot  serve  to  direct  the  action  or  decision  of 

the  First  Comptroller  relative  to  such  accounts. 

3.  The  permanent  Indian  reservations  in  Nebraska  are  not  "public  lands''  within  the 

meaning  of  the  12th  section  of  the  act  of  April  19,  1864  (13  Stat.,  49). 

4.  In  construing  a  statute,  words  loosely  and  unnecessarily  used  cannot  change  the 

true  nature  of  a  transaction,  nor  alter  the  meaning  of  other  words  properly  used. 

5.  The  effect  of  "  reference  statutes"  considered. 


*This  case  is  now  published  because  an  application  was  made  during  the  current 
year  by  Hon.  R.  P.  Lowe  witb  Sanborn  &  King,  agents  of  the  State  of  Minnesota  for 
the  payment  of  five  per  cent,  on  the  value  at  $1.25  an  acre  of  the  permanent  Indian 
eservationsin  that  State.    The  application  was  denied. 
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6.  That  proYiaion  of  the  act  of  April  9,  1864  (13  Stat.,  49,  sec.  13),  which  providea 

"that  the  laws  of  the  United  States  not  locally  inapplicable  shall  have  the  same 
force  and  effect  within  said  State  [of  Nebraska]  as  elsewhere  within  the  United 
States,"  was  intended  to  provide  simply  that  "  within  the  said  State  "  the  rig^hts 
of  persons  and  the  rights  of  property,  as  also  the  forms  of  judicial  procednre 
should  be  preserved  and  followed  in  the  State  as  prescribed  by  the  laws  of  the 
United  States.  It  was  not  designed  to  increase  grants  of  lands  to  the  State  con- 
tained in  the  section  immediately  preceding,  nor  to  oblige  the  Government  o^ 
the  United  States  to  pay  money  from  the  Treasury  in  excess  of  the  specific  and 
limited  sums  granted  by  said  act. 

7.  The  permanent  Indian  reservations  in  Nebraska  do  not  constitute  any  portion  of 

the  territory  legally  within  the  boundaries  of  the  State. 

8.  The  State  of  Nebraska  is  not  entitled  to  five  per  centum  on  the  estimated  valoe  of 

$1.35  per  acre  of  the  permanent  Indian  reservations  in  the  State. 

NOYEMBEB  4,  1875. 

I  have  pre6eDt<ed  for  the  action  of  this  office,  a  report  of  the  Oomniis- 
Bioner  of  the  General  Land  Office,  allowing  to  the  State  of  Nebraska, 
$53,938.33,  being  Ave  per  cent,  on  the  valae  at  $1.25  per  acre  of  the 
estimated  quantity  of  Indian  reservations  in  that  State,  and  I  am  em- 
barrassed by  the  statement  in  the  report  of  the  Commissioner  that  the 
claim  of  the  state  is  allowed  <<  pursuant  to  decisions  of  the  Secretary 
of  the  Interior,  of  November  9  and  December  1,  1874,"  copies  of  which 
accompany  the  report. 

The  first  question  for  consideration  is,  then,  what,  if  any,  authority 
the  decision  of  the  Secretary  of  the  Interior  has  over  the  action  of  this 
office.  The  Commissioner  had  previously  reported  against  the  claim, 
and  on  appeal  to  him  the  Secretary  of  the  Interior,  in  his  decision  of 
November  9,  after  stating  his  views  of  the  law  of  the  case,  says :  '^  I 
reverse  your  decision  and  direct  that  an  account  be  stated  with  the 
State  of  Nebraska,  upon  the  principles  I  have  above  indicated." 

By  section  9  of  the  act  establishing  the  General  Land  Office,  2  Stat.. 
716,  the  Commissioner  is  vested  with  ^^  power  to  settle  and  audit  all 
public  accounts  relative  to  the  public  lands,  provided^  that  it  shall  be 
the  duty  of  the  said  Commissioner,  upon  the  settlement  of  any  such  ac- 
count, to  certify  the  balance,  and  transmit  the  account  with  the  vouchers 
and  certificates  to  the  (First)  Comptroller  of  the  Treasury  for  his  exami- 
nation and  decision  thereon."  [Bev.  Stat.,  456.]  A  subsequent  act  de- 
clares that  the  decisions  of  the  Comptroller  upon  audited  accounts,  duly 
certified,  shall  be  final  an<l  conclusive  upon  the  Executive  Departments. 
[Bev.  Stat.,  191.]  It  is,  therefore,  apparent,  that  in  cases  of  this  nature, 
the  decision  of  the  Secretary  cannot  serve  to  direct  the  action  or  deci- 
sion of  the  Comptroller. 

Without  following  the  line  of  argument  presented  by  those  who  sup- 
port the  claim  of  the  State,  but  adopting  my  own,  the  views  of  this  office 
may  be  stated  as  follows : 

The  right  of  the  State  to  receive  moneys  from  the  Treasury  of  the 
United  States  must  depend  upon  a  grant  of  such  moneys  by  act  of  Con- 
gress; for  a  State  has  no  natural  or  constitutional  claim  to  such  moneys 
in  the  absence  of  legislative  grant. 

The  act  of  April  19,  1864  (13  Stat.,  47),  prescribed  the  boundaries  of 
the  State  and  authorized  the  inhabitants  <^  to  form  a  constitution  and 
State  government,"  but  required  a  pledge,  on  the  part  of  the  people  of 
the  State,  that  they  forever  disclaimed  all  right  and  title  to  the  unappro- 
priated public  lands  lying  within  said  Territory,  and  that  the  same  shall 
be  and  remain  at  the  sole  and  entire  disposition  of  the  United  States, 
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And  that  no  taxes  should  be  imposed  by  the  state  ^^  on  lands  or  property 
therein  belonging  to,  or  which  may  hereafter  be  purchased  by  the  United 
States." 

It  will  be  observed  here  that  both  the  United  States  and  the  State  ad- 
mit  that  there  are  lands  within  the  nominal  boundaries  of  the  latter^ 
which  do  not  belong  to  the  former,  and  the  effect  of  this  admission  may 
be  gathered  from  the  provisions  of  section  37,  of  the  act  10  Stat.,  277, 
to  organize  a  territorial  government,  under  the  protection  of  which  the 
people  who  organized  the  State  government  entered  into  and  settled 
the  Territory.  To  the  first  section  there  was  a  proviso,  'Hhat  nothing 
in  this  act  contained,  shall  be  construed  to  impair  the  rights  of  person 
or  property  now  pertaining  to  the  Indians  in  said  Territory,  so  long  aa 
such  rights  shall  remain  unextinguished  by  treaty  between  the  United 
States  and  such  Indians,  or  to  include  any  territory,  which,  by  treaty  ' 
with  any  Indian  tribe,  is  not,  without  the  consent  of  said  tribe,  to  be 
included  within  the  territorial  limits -or  jurisdiction  of  any  State  or 
Territory ;  bat  all  such  territory  shall  be  excepted  out  of  the  boundaries, 
and  constitute  no  part  of  the  Territory  of  Nebraska,  until  said  tribe 
shall  signify  their  assent  to  the  President  of  the  United  States,  to  be 
included  within  the  said  Territory  of  Nebraska,"  and  in  section  37  of 
that  act,  it  is  declared,  that,  ^'all  treaties,  laws,  and  other  engagements 
made  by  the  Government  of  the  United  States  with  the  Indian  tribes 
inhabiting  the  Territories  embraced  within  this  act,  shall  be  faithfully 
and  rigidly  observed,  notwithstanding  anything  contained  in  this  aet.'^ 

The  act  of  9th  of  February,  1867  (14  Stat.,  391,  section  2),  admitted  the 
State  into  the  Union,  ^'subject  to  all  the  restrictions  and  conditions  ^  of 
the  act  of  April  19, 1864,  which  restrictions  and  conditions  the  people 
of  the  State  had  accepted.  I  assume,  therefore,  as  logically  incontro- 
vertible, that  the  terms  of  admission  having  been  mutually  agreed  upon, 
the  State  was  not  subject  to  any  diminution  of,  nor  restrictions  upon,, 
the  rights  and  privileges  conferred  upon  her,  except  by  her  own  assentt 
and  that  she  was  not  entitled  to  any  benefits  other  than  those  expressed 
in  the  Acts  of  Congress  just  referred  to,  unless  subsequently  granted  by 
like  acts.  The  Act  of  1864  contained  the  following  grants  of  land  by, 
the  United  States  to  the  State  from  the  public  domain. 

For  the  support  of  common  schools  one  eighteenth  part  of  all  the^ 
public  lands  in  the  State;  for  buildings  for  legislative  and  judicial  pur- 
poses,  twenty  sections:  for  a  State  prison,  fifty  sections;  for  a  State 
university,  seventy-two  sections;  and  all  salt  springs,  not  exceeding 
twelve,  with  six  sections  of  land  adjoining  or  contiguous  to  each,  to  b& 
used  or  disposed  of  at  the  pleasure  of  the  State. 

Section  12  is  as  follows,  viz :  ^^  That  five  per  centum  of  the  proceeds 
of  the  sales  of  all  public  lands  lying  within  said  State,  which  have  been 
or  shall  be  sold  by  the  United  States,  prior  or  subsequent  to  the  admis- 
sion of  said  State  into  the  Union,  after  deducting  all  expenses  incident 
to  the  same,  shall  be  paid  to  the  said  State  for  the  support  of  common 
schools." 

This  is  the  only  provision  in  the  enabling  act  authorizing  the  pay- 
ment to  the  State  of  five  per  cent.,  or  any  other  per  cent,,  and  this  pro- 
vision limits  the  allowance  to  a  percentage  on  ^^  the  proceeds  of  salea 
of  aU  public  lands  lying  within  said  State,"  ^'  after  deducting  all  ex- 
I>6nses  incident  to  the  same."  The  Indian  reservations  were  not  public 
lands  [School-Fund  Case,  2  Lawrence,  Compt.  Dec.,  2d  ed.,  592,  n.],  nor 
did  setting  them  apart  constitute  sales.  They  were  not  only  not  public 
lands,  but  distinctly  declared  to  be  the  property  of  the  Indians  and 
were  not  ^^  to  be  included  within  the  territorial  limits  of  any  State  or 
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Territory,  until  said  tribe  shall  signify  their  assent  to  the  President 
of  the  United  States  to  be  included  within  the  said  Territory  of  Nebras- 
ka." The  laws  to  which  reference  has  been  had,  expressly  reserves  to 
the  United  States  the  exclnsive  right  to  acquire  title  to  Indian  lands, 
by  treaty,  and  this  right  extends  to  the  whole  body  of  such  lands,  lim- 
ited  only  by  the  necessity  of  obtaining  the  assent  of  the  tribe  or  tnbea 
interested.  On  various  occasions  the  Government  has  by  treaty  ac- 
quired portions  of  these  lands,  the  Indians  reserving  from  their  grants 
certain  other  portions  for  their  own  use.  Such  act  of  reservation  is 
without  any  one  of  the  elements  necessary  to  constitute  a  sale*  A  ven- 
dee cannot  be  said  to  have  sold  to  his  vendor  that  portion  of  land  which 
the  vendor  expressly  excepted  from  his  deed  of  conveyance,  and  re- 
served as  his  own.    To  reserve  is  not  to  purchase. 

It  is  claimed,  however,  that  the  provisions  of  certain  other  acts  of 
Congress  are  in  force  in  respect  to  Nebraska,  and  that  under  them  she 
is  entitled  to  the  moneys  claimed. 

Section  6  of  the  act  to  admit  the  State  of  Alabama  into  the  Union 
{3  Stat.,  491),  allowed  the  State  five  per  cent,  of  the  net  proceeds  of  land 
sold  by  Congress  after  September  1, 1819,  after  deducting  all  expenses 
incident  to  the  same.  Three-fifthB  of  the  moneys  granted  were  to  be 
expended  within  the  State,  under  the  direction  of  the  legislature  there- 
of, in  making  certain  internal  improvements ;  and  two-fifths  under  the 
direction  of  Congress  in  the  making  of  a  road  or  roads  leading  to  the 
State. 

The  act  to  settle  certain  accounts  between  the  United  States  and  the 
State  of  Alabama,  approved  March  2, 1855,  10  Stat.,  630,  is  as  follows: 
^^  That  the  Commissioner  of  the  General  Land  Office  be,  and  he  is  hereby, 
required  to  state  an  account  between  the  United  States  and  the  State 
of  Alabama,  for  the  purpose  of  ascertaining  what  sum  or  sums  of  money 
are  due  to  said  State,  heretofore  unsettled,  under  the  sixth  section  of 
the  act  of  March  second,  eighteen  hundred  and  nineteen,  for  the  ad- 
mission of  Alabama  into  the  Union ;  and  that  he  be  required  to  include 
in  said  account  the  several  reservations  under  the  various  treaties  with 
the  Chickasaw,  Choctaw,  and  Creek  Indians  within  the  limits  of  Ala- 
bama, and  allow  and  pay  to  the  said  State,  five  per  centum  thereon,  as 
in  case  of  other  sales." 

Section  1  of  the  act  of  March  3, 1857,  11  Stats.^  200,  directed  settle- 
ment with  and  payment  to  the  State  of  Mississippi  upon  the  same  prin- 
ciples of  allowance  and  settlement  as  in  the  case  of  Alabama,  and  esti- 
mating the  lands  at  the  value  of  $1.25  per  acre. 

Section  2  of  the  same  a<'.t  directs  ^^That  the  said  Commissioner  shall 
also  state  an  account  between  the  United  States  and  each  of  the  other 
States  upon  the  same  principles,  and  shall  allow  and  pay  to  each  State 
49uch  amount  as  shall  thus  be  found  due." 

I  do  not  understand  how  these  acts,  passed  years  before  the  enabling 
act  for  Nebraska,  can  be  construed  so  as  to  increase  a  grant  clearly  and 
expressly  stated  and  defined  in  that  act.  The  enabling  act,  being  the 
latest  expression  of  legislative  intent  upon  the  subject  in  question  must 
be  the  guide  of  the  Executive  Departments.  The  former  laws  say  five 
per  cent,  on  the  net  proceeds,  including  the  Indian  reservations  at  $1.25 
per  acre.  Without  this  special  direction,  the  Indian  lands  could  not 
have  been  included.  In  the  case  of  Nebraska,  Congress  having  adopted 
the  original  form  and  placed  the  original  limit  to  the  extent  of  the 
grant,  an  intermediate  law  which  increased  the  amount  in  fi^vorof 
States  then  in  existence  has  no  application. 

It  is  claimed,  however,  that  the  words  ^^as  in  case  of  other  sales"  ii 
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a  legislative  declaration  that  the  reservation  of  lands  by  Indians  is  a 
sale  by  the  Oovemment,  and  that  therefore  the  valne  of  these  lands  is 
to  be  added  or  included  as  net  proceeds. 

The  word  ** other*'  in  the  act  was  not  necessary,  for  the  words  "as 
in  case  of  sales"  would  more  clearly  have  expressed  the  whole  intent 
had  it  been  as  claimed,  and  it  is  not  to  be  presumed  that  Congress  in- 
tended, by  the  use  of  an  unnecessary  word  in  an  act  temporary  in  its 
character,'  to  define  that  as  a  sale  which  was  not  a  sale,  and  to  make 
the  definition  permanent. 

The  acts  are  both  loosely  drawn,  and  hence  words  unnecessarily  used 
onght  not  to  have  effect  after  the  object  immediately  under  considera- 
tion had  been  accomplished.  Both  acts  directed  the  Commissioner  to 
**  pay"  the  sums  found  due.  If  the  reasoning  as  to  the  legislative  inter- 
pretation of  the  word  "sales"  be  correct,  we  have  an  equally  forcible 
interpretation  of  the  powers  of  the  Commissioner  to  step  into  the  Treas- 
ury and  "pay"  the  money  without  the  intervention  and  against  the 
judgment  of  the  offtcers  of  the  Treasury.  Words  loosely  and  unneces- 
sarily used  cannot  change  the  true  nature  of  a  transaction  nor  alter  the 
meaning  of  other'words  properly  used. 

Yet  the  words  "other  sales"  in  the  cases  of  the  States  of  Alabama 
and  Mississippi,  may  have  been  used  without  seeming  impropriety,  so 
far  as  concerneil  those  States,  for  what  were  termed  reservations  in  those 
States  were  in  fact  grants  made  to  individual  Indians,  who  chose  to 
become  citizens  instead  of  removing  west  with  their  tribe  or  tribes,  and 
eonstituted  a  part  of  the  consideration  of  the  cession  of  the  whole  body 
of  their  lands  by  the  tribe,  as  set  forth  in  the  treaty  or  treaties.  For 
the  lands  thus  granted  the  Government  was  to  issue  patents,  so  that  in 
those  cases  there  were  the  forms  and  substance  of  sales. 

It  is  also  claimed  that  the  act  of  1857,  being  without  expressed  local 
application,  its  provisious  are  extended  to  Nebraska  by  section  13  of 
the  enabling  act.  That  section  enacts  that  "  the  laws  of  the  United 
States,  not  locally  inapplicable,  shall  have  the  same  force  and  effect 
within  the  said  State  as  elsewhere  within  the  United  States."  That 
provision  cannot,  it  seems  to  me,  have  so  broad  an  application  as  is 
claimed  for  it.  It  was  intended  to  provide  simply  that  "within  the 
said  State"  the  rights  of  persons  and  the  rights  of  property,  as  also  the 
forms  of  judicial  procedure,  should  be  preserved  and  followed  in  the 
State  as  prescribed  by  the  laws  of  the  United  States  [Smith  v.  Cockerell 
6  Wall.,  756 :  United  States  v.  McBratney,  104  U.  S.,  623]. 

It  certainly  could  not  have  been  intended  thereby  to  increase  the 
specific  grant  contained  in  the  section  immediately  preceding,  nor  to 
oblige  the  Government  at  Washington  to  pay  money  from  the  Treasury 
in  excess  of  the  specific  and  limited  sum  granted. 

Whatever  may  be  the  constniction  given  to  section  13  that  section 
cannot  be  made  to  give  the  act  of  March  3,  1857,  any  force  within  the 
State  of  Nebraska,  for  in  effect  it  was  limited  to  the  then  existing  States, 
and  to  the  then  condition  of  their  accounts  and  claims.  The  Commis- 
sioner was  directed  to  ascertain  and  to  "allow  and  pay"  the  moneys 
due  to  the  State,  and  "heretofore  unsettled." 

Congress  was  dealing  with  past  transactions,  and  with  then  existing 
claims  arising  out  of  such  transactions  not  theretofore  settled.  No 
provision  was  made  for  the  allowance  of  claims  which  might  subse- 
quently arise  nor  in  favor  of  States  which  might  thereafter  be  created 
and  admitted  into  the  Union.  And  there  was  no  need  for  considering 
the  case  of  future  States  at  that  time.    The  whole  subject  remained 
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within  the  powers  of  Congress,  to  be  acted  upon  and  decided  as  might 
seem  proper  when  occasion  arose. 

In  the  case  of  Nebraska,  Congress  granted  five  per  cent,  npoii  the  net 
proceeds  of  actual  sales,  of  all  public  lands  lying  within  said  State, 
whether  made  before  or  after  the  admission  of  the  State.  Indian  lands 
are  not  public  lands,  nor  do  they  constitute  any  portion  of  the  territory 
legally  within  the  boundaries  of  the  State  [United  States  r.  McBrat- 
ney,  104  U.  S.,  621;  Harkness  v.  Hyde,  98  U.  S.,  4761. 

The  second  section  of  the  act  of  February  9, 1867, 14  Stat,  391,  de- 
clared ^Hhe  said  State  of  Nebraska  to  be  entitled  to  all  the  rights,  privi- 
leges, grants,  and  immunities,  and  to  be  subject  to  all  the  conditions 
and  restrictions''  of  the  enabling  act  of  April  19, 1864. 

To  admit  the  present  claim  would  be  to  enlarge  the  '^grants"  with- 
out authority,  and  I  am  therefore  constrained  to  disallow  it. 
KespectfuUy, 

R.  W.  TATLEB, 

First  Comptroller. 


IN  THE  MATTER  OF  THE  AUTHORITY  OF  THE  ACCOUNTING  OFFICERS 
OP  THE  TREASURY  DEPARTMENT  TO  SETTLE  AND  ADJUST  CLAIMS 
"BROUGHT  BEFORE  THEM'*  MORE  THAN  FIVE  YEARS  AFTER  THE  BAL- 
ANCES OF  APPROPRIATIONS  ORIGINALLY  APPLICABLE  TO  THEIR  PAY- 
MENT "HAVE  BEEN  EXHAUSTED  OR  CARRIED  TO  THE  SURPLUS  FUND." 
ACT  OP  JUNE  14,  1878  (20  STAT.,  130),— FIVE-YEAR  CLAIMS'  CASE. 


1.  The  principal  change  made  by  the  enactment  of  the  4th  section  of  the  act  of  Jnne 

14, 1878  (20  Stat.,  130),  related  to  the  mode  of  presenting  deficiency  estimates  to 
Congress. 

2.  By  implication  it  charged  the  accounting  officers  with  theduty  of  reporting  to  the 

Secretary  of  the  Treasury  the  balances  found  due,  but  it  conferred  no  other  new 
power  on  them. 

3.  As  to  claims  not  presented  within  the  five  years  mentioned  in  the  section,  the  duties 

of  the  accounting  officers  are  the  same  as  were  enjoined  upon  them  by  pre-exist- 
ing laws.* 

4.  A  paymaster's  clerk  in  the  U.  S.  Navy,  having  an  unpaid  claim  for  mileage  under 

the  law  as  laid  down  by  the  United  States  Supreme  Court,  presented  it  to  the 
Fourth  Auditor  for  settlement : 
Held:  That  the  claim  is  a  Just  and  lawfal  account  against  the  Government  which 
accrued  in  the  Navy  Department,  within  the  meaning  of  section  277  of  the  Re- 
vised Statutes,  which  requires  **  the  Fourth  Auditor  to  receive  and  examine  all 
accounts  accruing  in  the  Navy  Department,"  and  that  if  there  were  no  money  in 
the  Treasury  or  if  Congress  should  fail  for  a  time  to  make  appropriation  to  pay 
it,  that  would  not  be  a  sufficient  reason  for  failing  to  certify  the  balance  of  the 
account. 

5.  One  of  the  objects  in  auditing  accounts  is  to  aid  the  heads  of  Departments  in  pre 

senting  to  Congress  proper  estimates  of  deficiencies.  ' 

Treasury  Department,       * 
Second  Comptroller's  Office, 

Washington^  D.  C,  July  31, 1883. 
Sir:  I  have  the  honor  to  acknowledge  the  receipt  of  your  letter  of 
the  27th  instant,  submitting  a  question  as  to  the  effSeot  of  the  expira- 

*  See  1  Lawrence,  Compt.  Dec.  (2ded.),  Appendix,  ch.  XIV,  pp.  579-692;  Keasbey's 
Caae,  1  Lawrence,  Compt.  Dec.  (2d  ed.),  181;  Crocker's  Case,  id,,  301  and  note. 
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tion  of  the  Ave  years  mentioned  in  the  4th  section  of  the  act  of  June  14, 
1878  (20  Stat.,  130),  which  section  is  as  follows: 

'^That  so  mnch  of  section  five  of  the  act  approved  June  twentieth, 
eighteen  hundred  and  seventy-four,  as  directs  the  Secretary  of  the  Treas- 
ury, at  the  beginning  of  each  session,  to  report  to  Congress,  with  his 
annual  estimates,  any  balances  of  appropriations  for  specific  objects 
affected  by  said  section  that  may  need  to  be  reappropriated  be,  and 
hereby  is,  repealed.  And  it  shall  be  the  duty  of  the  several  accounting 
officers  of  the  Treasury  to  continue  to  receive,  examine,  and  consider 
the  justice  and  validity  of  all  claims  under  appropriations  the  balances 
of  which  have  been  exhausted  or  carried  to  the  surplus  fund  under  the 
provisions  of  said  section  that  may  be  brought  before  them  within  a 
period  of  five  years.^  "And  the  Secretary  of  the  Treasury  shall  report 
the  amount  due  each  claimant,  at  the  commencement  of  each  sessiob, 
to  the  Speaker  of  the  House  of  Bepresentatives,  who  shall  lay  the  same 
before  Congress  for  consideration:  Provided^  That  nothing  in  this  act 
shall  be  construed  to  authorize  the  re-examination  and  payment  of  any 
€laim  or  account  which  has  been  once  examined  and  rejected,  unless  re- 
ox>ened  in  accordance  with  existing  law." 

The  principal  change  made  by  this  enactment  relates  to  the  mode  of 
presenting  deficiency  estimates  to  Congress.  It  begins  by  repealing  the 
very  important  enactment  on  this  subject,  passed  bj^  9k  proviso  or  saving 
"clause,  in  what  is  known  as  the  covering  in  provision"  of  the  act  of 
June  20, 1874  (18  Stat,  110).  The  words  repealed  by  the  act  now  under 
consideration  are: 

"And  the  Secretary  of  the  Treasury  shall,  at  the  beginning  of  each 
session,  report  to  Congress,  with  his  annual  estimates,  any  balances  of 
appropriations  for  specific  objects  affected  by  this  section  that  may  be 
needed  to  be  reappropriated." 

Many  of  the  balances,  which  the  Secretary  of  the  Treasury  was  thus 
required  to  report,  pertained  to  appropriations  for  the  expenses  of  the 
War,  Navy,  and  Interior  Departments,  and  the  act  under  consideration 
also  shows  an  intent  on  the  part  of  Congress  to  provide  for  much  more 
specific  designation  of  the  objects  recommended  to  be  appropriated  for 
than  was  required  by  the  clause  repealed. 

Section  4  of  the  appropriation  act  under  consideration,  after  repealing 
the  proviso  last  above  quoted,  declares  that  the  accounting  officers  shall 
continue  to  discharge  certain  duties  which  they  had  theretofore  discharged^ 
and  then  provides  an  entirely  new  mode  of  laying  their  decisions  before 
Congress^  and  an  entirely  new  mode  for  reporting  certain  deficiencies  by 
the  Secretary  of  the  Treasury. 

By  implication,  the  act  charges  the  accounting  officers  with  the  duty 
of  reporting  to  the  Secretary  of  the  Treasury  the  balances  certified  by 
them  in  this  class  of  cases,  although  previous  statutes  only  require,  in 
this  respect,  that  the  balances  be  certified — 

"To  the  Secretary  of  the  Department  in  which  the  expenditure  has 
been  incurred."*    (Rev.  Stat.,  273.) 

*  The  act  of  Jane  14,  1878,  suspended  this  clause  for  five  years,  and  it  now  revives. 
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There  is  nothing  in  the  act  under  consideration  conferring  any  other 
new  power  on  the  accoanting  officers  or  authorizing  them  ^^to  continae 
to  receive,  examine,  and  consider  the  justice  and  validity"  of  any  claim 
that  they  would  not  have  been  in  duty  bound  to  audit  if  that  section 
had  not  been  enacted. 

I  am  of  the  opinion  that,  in  regard  to  all  claims  of  the  kind  referred 
to  which  were  not  filed  toithin  the  five  years^  the  pre-existing  laws  s^ve  in 
force  and  the  duties  of  the  accounting  officers  are  the  same  that  were 
prescribed  before  the  passage  of  the  act  of  June  14, 1878. 

There  are  many  claims  in  which  the  claimant's  rights  are  based 
wholly  upon  the  grant  made  by  an  appropriation,  and  in  which  the  ac- 
counting officers  are  not  authorized  to  allow  any  balance  in  excess  of 
the  amount  appropriated ;  as  where  Congress  appropriates  a  definite 
sum  of  money  to  construct  a  bnilding,  to  make  a  survey,  or  to  accom- 
plish some  other  specific  object,  there  being  no  other  authority  to  do 
the  work,  and  the  law  being  silent  as  to  the  mode  of  its  performance,  no 
legal  claim  can  arise  for  a  greater  aaiount  than  is  appropriated,  and 
consequently  the  power  or  jurisdiction  of  the  accounting  officers  cannot 
exceed  that  limit.  But  in  cases  where  a  legal  right  has  inured  to  a 
claimant  under  other  laws  and  vested  in  him  independently  of  the  ques- 
tion of  appropriation,  there  is  no  such  limit  of  jurisdiction  of  the  ac- 
counting officers. 

When  such  legal  right  has  inured  and  the  claimant  presents  his  ac- 
count to  the  accounting  officers,  the  law  makes  it  their  duty  to  examine 
his  account,  settle  the  balance,  and  certify  it  to  the  proper  Department 
If  Congress  creates  an  office  and  declares  that  the  incumbent  shall  re- 
ceive a  specified  salary,  the  duly  elected  or  appointed  incumbent  who 
discharges  its  duties  acquires  a  legal  right  to  the  salary,  and  if  there 
should  be  no  money  in  the  Treasury  to  pay  him,  or  if  Congress  should 
for  a  time  fail  to  make  appropriation,  that  would  not  divest  the  incum- 
bent's right  nor  be  a  sufficient  reason  for  failing  to  certify  the  balance 
due  him. 

One  of  the  objects  of  auditing  accounts  is  to  aid  the  heads  of  De- 
partments in  presenting  to  Congress  proper  estimates  of  deficiencies. 
And  the  statutes  that  define  the  jurisdiction  of  the  Auditors  and  Comp- 
trollers do  not  make  their  duty  depend  upon  whether  there  is  money 
in  the  Treasury  or  whether  an  appropriation  has  been  made  for  the 
payment  of  the  legal  claim  presented  to  them  for  audit. 

The  claim  of  J.  H.  Wetmore,  paymaster's  clerk,  for  mileage  in  travel- 
ing, referred  to  by  you,  is  one  that  I  think  will  illustrate  the  distinction 
above  stated.  Under  the  law,  as  laid  down  by  the  United  States  Su- 
preme Court,  he  became  lawfully  entitled  to  the  balance  referred  to. 
Congress  made  an  appropriation  to  pay  it,  thus  putting  his  right  beyond 
all  i>ossible  question,  and  he  has  not  been  paid. 

His  is  a  just  and  lawful  account  against  the  Government  that  accrued 
in  the  Navy  Department.    He  now  presents  it  to  you  for  settlement. 
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aad  the  law  declares  that  ^^The  Fourth  Auditor  shall  reoeire  and  ez- 
amine  all  acooants  aocraing  in  the  Navy  Departmeut^"  •  •  •  and 
certify  the  balances  to  the  Second  OomptroUer  for  decision. 

I  have,  therefore,  in  pursuance  of  section  273  of  the  Bevised  Statutes, 
approved  the  balance  of  the  inclosed  account  of  Mr.  Wetmore,  as  stated 
bj  you,  and  certified  the  same  to  the  Honorable  the  Secretary  of  the 
Navy,  transmitting  the  certificate  to  the  Honorable  Secretary  through 
your  office  for  your  information. 

W.  W.  UPTON, 

Comptroller. 
Hon.  Ghables  Beabdsley, 

Fourth  Auditor. 


IK  THE  MATTER  OF  THE  PROPER  MODE  OF  PAYING  CLAIMS  DUE  TO 
ESTATES  OF  PERSONS  WHO  DIE  LEAVING  ASSETS  SO  SMALL  AS  NOT 
TO  JUSTIFY  THE  EXPENSE  OF  ADMINISTRATION.— DECEASED  CLAIM* 
ANT'S  CASE. 


1.  Sman  olftima  against  the  United  States— nsually  not  exceeding  one  hundred  dol- 
lars—dae  to  the  estates  of  decedents,  will  be  paid,  without  administration,  direody 
to  such  persons  as  wonld  be  the  beneficiaries  in  case  of  administration. 

f .  A  long  continued  usage  in  an  executive  department  becomes  national  executive 
oommon  law,  having  the  force  of  any  other  law,  and  so,  a  rule  of  property. 


Decision  by  William  Lawrence,  First  Comptroller: 

Officers  and  employes  of  the  Government,  and  other  persons  having 
claims  against  the  United  States,  are  generally  paid  either  (1)  by  Treas- 
ury warrants  on  balances  duly  certified  by  the  proper  Comptroller,  or  (2) 
by  disborsing  officers,  clerks,  or  agents.  Officers,  employes,  and  claim- 
ants, so  entitled  to  payments,  sometimes  die  before  any  balance  is  certi- 
fied, and,  in  other  cases,  either  before  a  disbursing  officer's  check  or  the 
Treasurer's  draft  has  been  issued  for  the  purpose  of  making  payment, 
or  after  its  issuance  but  before  its  delivery.  Where  the  amount  in  any 
ease  is  small,  the  cost  of  administration  would  often  be  greater  than  the 
claim.  In  such  cases,  when  the  decedent  left  no  other  assets,  or  none 
which  would  justify  the  cost  of  administration,  a  refusal  to  pay  without 
administration  wonld  almost  amount  to  a  denial  of  justice.  In  cases 
somewhat  similar,  a  court  of  equity  avoids  the  necessity  of  administra- 
tion.   Thus,  in  2  Perry  on  Trusts,  930,  it  is  said: 

<^  Where  a  trustee  was  to  pay  a  small  sum  to  a  wife  who  had  deceased, 
the  court  ordered  it  to  be  paid  to  the  husband  without  administration; 
and  80  where  the  trustee  was  to  pay  a  small  sum  to  a  husband,  the  court 
ordered  it  to  be  paid  to  his  widow,  although  there  was  no  aarainistra- 
tion.  When  the  sum  is  considerable,  the  court  will  not  hold  the  trustee 
justified  in  paying  it  over  without  administration  in  case  the  person  is 
deceased  to  whom  it  was  to  be  paid.  Hinnings  v.  Hinnings,  2  Hem.  & 
Mil.,  32;  Lewin,  286.» 
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A  usage  has  long  prevailed,  in  the  Treasury  Department,  by  which 
small  claims  dae  to  estates  of  decedents — usually  one  hundred  dollars 
or  less — ^have  been,  without  administration,  paid  directly  to  such  person 
or  i>ersons  as  would  be  the  proper  beneficiaries  in  case  of  administration. 
Thus,  in  many  States,  the  widow  of  a  decedent  has  a  preferred  claim  on 
the  estate  to  the  payment  of  a  reasonable  support  for  a  year.  So  the 
fhneral  expenses  are  in  some  of  the  States  a  preferred  claim.  Hence,  if, 
in  the  cases  mentioned,  the  Government  should  pay  to  the  party  pay- 
ing the  funeral  expenses,  or  if  there  be  no  unsatisfied  claim  for  these, 
then  to  the  widow  so  entitled  to  a  year's  support,  the  exact  purpose  and 
effect  of  administration  would  be  accomplished  without  its  cost. 

The  usage  mentioned  has  become  national  executive  common  law. 
3  Lawrence,  Compt.  Dec,  Intro.,  xxii.  Thus,  in  United  States  v.  Mac- 
daniel  (7  Peters,  14),  it  is  said : 

"  Usages  have  been  established  in  every  department  of  the  Government 
which  have  become  a  kind  of  common  law,  and  regulate  the  rights  and 
duties  of  those  who  act  within  their  limits." 

These  usages  are  law,  when  not  in  conflict  with  any  written  law^  and 
have  equal  force  with  statutes.  Like  any  other  law,  they  Aj.  the  rights 
of  claimants,  and  are  rules  of  property.  They  enter  into,  operate  upon, 
and  control,  the  rights  of  claimants  and  their  privies  in  blood,  estate, 
representation,  or  law.  Martin's  case,  2  Lawrence,  Oompt.  Dec.,  2d  ed., 
335;  Keyser's  case,  4  Lawrence,  Gompt.  Dec,  261.  Payments  made  by 
the  proper  officers,  in  accordance  with  such  usage,  operate  as  an  ac- 
quittance, or  release  of  the  liability  of  the  United  States.  The  usage 
mentioned  is  proper,  is  necessary  to  do  justice,  and  will  be  continued. 

On  proof  of  the  proper  facts,  claims  may,  without  administration,  be 
audited,  balances  certified,  and  payment  made  to  the  proper  beneficiaries 
in  case  of  the  death  of  the  original  claimants.  So  they  may,  in  like 
manner,  be  paid  to  disbursing  officers,  clerks,  or  agents,  on  vouchers 
duly  executed.  So  checks  and  drafts,  issued  in  favor  of  claimants  who 
subsequently  die,  may,  in  like  manner,  be  paid  on  the  indorsement  of 
the  proper  beneficiary.  Affidavits  in  support  of  the  right  of  such  bene- 
ficiaries should  not  state  merely  the  oonolusion  that  they  are  such,  but 
the/octf  from  which,  under  the  law,  sucU  conclusion  will  appear  to  the 
First  Comptroller.*    The  legal  situSj  or  locality  of  claims  against  the 

*  There  are  some  allegations  which  will  generally  be  required  in  all  affidavits,  thos 

Unitsd  Statrs  of  America, 

Diatriet  of  Columbia,  City  and  County  of  Washington  : 
I,  Jane  Smith,  being  duly  sworn,  on  oath  nay  that,  I  am  residing  at  No.  10  B  street, 
N.  w.,  in  said  city ;  that,  on  the  31st  day  of  October,  1833,  [my  husband]  David  Smith 
had  his  personal  domicile  in  and  was  a  resident  of  said  District  [or  elsewhere  as  the 
case  may  be],  and  on  said  day  died  intestate  [leaving  me  his  widow]  ;  that,  at  the 
time  of,  and  lor  more  than  a  month  prior  to,  his  decease,  he  was  a  clerk  of  class  one 
in  the  office  of  the  First  Comptroller,  in  the  Department  of  the  Treasury  of  the  United 
States  [or  was  a  claimant  otherwise  described],  and,  at  the  time  of  his  decease,  there 
was  due  to  him,  and  yet  is  due  to  his  estate,  from  the  United  States,  for  salary,  as 
such  clerk,  $100 ;  [or  for  other  services  or  supplies  described  with  particularity];  and 
that  decedent  left  no  assets  subject  to  administration  except  said  claim  so  due  from 
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United  States,  follows  the  personal  domicile  of  the  owner  thereof,  for 
the  purpose  of  administration.  (Halstead's  Case,  3  Lawrence,  Compt*. 
Dec.,  239.)  Hence,  when  a  claimant  dies,  the  rights  of  beneficiaries  as- 
to  such  claim  are  to  be  determined  by  the  law  of  the  last  personal  domi> 
cile  which  the  decedent  had.  In  some  cases  it  will  require  much  legal 
learning  to  determine  who  are  such  beneficiaries.  The  First  Comptroller 
will  take  official  notice  of  the  law  in  force  in  the  District  of  Columbia^ 
but  when  beneficiaries  claim  under  the  law  of  any  State  or  Territory 
the  law  must  be  referred  to  in  a  written  brief,  or  shown  by  affidavit. 
When  an  estate  is  not  indebted,  and  there  is  no  claim  made  against  it, 
the  i>erson  entitled  as  widow,  distributee,  or  devisee,  to  the  first  charge 
not  otherwise  provided  for,  on  the  assets,  subject  to  administration,  will 
be  the  beneficiary.*    When  an  estate  is  indebted,  it  will  frequently 


the  United  States  [or  that  decedeuc  left  no  assets  except  said  claim,  so  doe,  and  per- 
sonal property  (  viz,  described)  not  ezceedinff  in  value  I—.  1  That,  if  said  clai  m  shall  be 
paid,  no  administration  on  the  estate  of  said  decedent  will  be  needed  or  required,  for 
the  reason  [state  the  reason  as  affected  by  the  statute  of  the  decedent's  late  domicile.] 
(Subscribed)  JANE  SMITH. 

Sworn  to  by  said  Jane  Smith,  before  me,  and  by  her  subscribed  in  my  presence  this 
day  at  my  office  in  said  city.  And  I  certify  that  said  Jane  Smith  is  personally  well 
known  to  me  to  be  the  identical  person  who  is  said  widow  above  mentioned,  and  that 
she  is  a  credible  person. 

In  witness  whereof  I  hereto  subscribe  my  name,  and  affix  my  notarial  seal.  No* 
Tember  10,  1883. 

[SEAL.]  JOHN  BROWN, 

Notary  PubHc, 

*  In  such  case  the  affidavit  may  be  as  follows: 

I.  Far  the  widow  of  a  deoedent  who,  at  the  tifne  of  his  death,  was  domiciled  in  the  District 
of  Columbia,  procetd  as  inform  in  preceding  note,  and  add : 

(1.)  That  said  estate  is  not  indebted,  nor  is  there  any  claim  against  the  same,  and 
that  said  decedent  left  ''no  child,  parent,  grandchild,  brother  or  sister,  or  the  child 
of  a  brother  or  sister  of  the  said  iotestate,"  and  so  affiant,  as  widow,  is  ''entitled  to 
the  whole  estate.''    (Maryland  Statute  of  1798,  Ch.  IX.  1  Dorsey's  Laws,  401.) 

(2.)  If  the  application  for  payment  be  made  on  behalf  of  Jegatees,  the  duly  probated 
last  will  and  testament  will  determine  the  right  of  the  claimants.  If  application  be 
made  on  behalf  of  distributees  generally  of  a  decedent  whose  last  domicile  was  in 
said  District,  the  proper  facts  should  be  stated,  showing  who  are  the  distributees  pro- 
vided for  by  the  Maryland  act  of  1798,  Ch.  XI,  sections  1-14,  1  Dorsey's  Laws,  401, 
which  are  as  follow : 

"When  all  the  debts  of  an  intestate,  exhibited  and  proved,  or  notified  and  not 
barred,  shall  have  been  discharsed,  or  settled  and  allowed  to  be  retained,  as  herein 
directed,  the  administrator  shall  proceed  to  make  distribution  of  the  surplus  as  fol- 
lows: 

"Sec.  1.  If  the  intestate  leave  a  widow,  and  no  child,  parent,  grandchild,  brother 
or  sister,  or  a  child  of  a  brother  or  sister  of  the  said  intestate,  the  said  widow  shall 
be  entitled  to  th»*  whole. 

"Skc.  '2.  If  there  be  a  widow,  and  a  child  or  children,  or  a  descendant  or  descend* 
ants  from  a  child,  the  widow  shall  have  one-third  only. 

*'Sec.  3.  If  there  be  a  widow,  and  no  child,  or  descendants  of  the  intestate,  but  the 
said  intestate  shall  leave  a  father,  or  mother,  or  brother  or  sister,  or  child  of  a  brother 
or  sister,  the  widow  shall  have  one-half. 

**  Skc.  4.  The  snrplns,  exclusive  of  the  widow's  share,  or  the  whole  surplus  (if  there 
be  no  widow),  shall  go  as  follows: 

"Sec.  5.  If  thei-e  be  children,  and  no  other  descendant,  the  surplus  shall  be  divided 
equally  amongst  thi'm. 

"  Sec.  6.  If  there  be  a  child  or  children,  and  a  child  or  children  of  a  deceased  child, 
the  child  or  children  of  such  deceased  child  shall  take  such  share  as  his,  her  or  their 
deceased  parent,  would  (if  alive)  be  entitled  to ;  and  every  other  descendant  or  other 

17  D  83  n  } 

Digitized  by  VjOOQIC 


258  First  OomptroUer^s  Office^  Treasury  DepartmeiU. 

happen  that  the  first  charge  on  the  assets  will  be  the  faneral  expenses, 
or  a  year's  support  for  a  widow  or  minor  children,  in  which  case  the 
beneficiary  will  be  the  claimant  for  faneral  expenses,  or  person  paying 
them,  or  such  widow  or  children,  according  to  circamstances.* 

deecendants,  in  existence  at  the  death  of  the  intestate,  bhali  stand  in  the  place  of  his 
her  or  their  deceased  ancestor;  provided,  that  if  any  child,  or  descendant,  shall  have 
b^n  advauced  by  the  intestate,  by  settlement  or  portion,  the  same  shall  be  reckoned 
in  the  sarplus,  and  if  it  be  eonal,  or  superior  to  a  share,  snob  child  or  descendant 
shall  be  excluded^  bat  the  widow  shall  have  no  advantage  by  brinj^ng  sach  advance- 
ment into  reckoning;  and  maintenance,  or  education,  or  money  given  without  a  view 
to  a  portion  or  settlement  in  life,  shall  not  be  deemed  advancement ;  and  in  all  cases 
those  in  equal  degree,  claiming  in  the  place  of  an  ancestor,  shall  take  equal  shares, 
!  ''Sec.  7.  If  there  be  a  father,  and  no  child  or  descendant,  the  father  shftU  have 
the  whole. 

"Sec.  8.  If  there  be  a  brother  or  sister,  or  child  or  descendant  of  a  brother  or  sister, 
and  no  child,  descendant,  or  father  of  the  intestate,  the  said  brother,  sister  or  child, 
or  descendant  qf  a  brother  or  sister,  shall  have  the  whole. 

'*Ssc.  9.  Every  brother  and  sister  of  the  intestate  shall  be  entitled  to  an  equal 
share,  and  the  child  or  children  of  a  brother  or  sister  of  the  intestate  shall  stand  in 
the  place  of  such  brother  or  sister. 

''  Sec  10.  If  the  intestate  leave  a  mother,  and  no  child,  descendant,  father,  brother, 
sister  or  child,  or  descendant  of  a  brothi^r  or  sister,  the  mother  shall  be  entitled  to 
the  whole,  and  in  case  there  be  no  father,  a  mother  shall  have  an  equal  share  with 
the  brothers  and  sisters  of  the  deceased,  and  their  children  and  descendants. 

'<Scc.  11.  After  children,  descendants,  father,  mother,  brothers  and  sistera,  of  the 
deceased,  and  their  descendants,  all  collateral  relations,  in  equal  decree,  shall  take, 
and  110  representation  amongst  such  collaterals  shall  be  allowed;  and  there  shall  be 
no  distinction  between  the  whole  and  half  blood. 

''Sec.  12.  If  there  be  no  collaterals,  a  grandfather  may  take,  and  if  there  be  two 

frandfathers,  they  shall  take  alike,  and  a  grandmother,  in  case  of  the  death  of  her 
nsband  the  grandfather,  shall  take  as  he  might  have  done. 

"  Sec.  13.  If  any  person  entitled  to  distribution  shall  die  before  the  same  be  made, 
his  or  her  share  shall  go  to  his  or  her  representatives. 

"Sec.  14.  Posthunious  children  of  intestates  shall  take  In  the  same  manner  as  if 
they  had  been  born  before  the  decease  of  the  intestate,  but  no  other  posthumous  re- 
lation shall  be  considered  as  entitled  to  distribution  in  his  or  her  own  right." 

*  If  the  last  domicile  of  the  decedent  was  in  the  District  of  Columbia,  the  law  in 
force  here  will  determine  what  disposition  may  be  made  of  assets  in  preference  to  the 
payment  of  general  creditors.  The  Maryland  act  of  179d  requires  the  legal  representa- 
tive of  a  decedent  to  state  "  the  disbursements  by  him  made,  viz :  1,  funeral  expenses  to 
be  allowed  at  the  discretion  of  the  [proper  probate]  court,  according  to  the  oondi- 
tion  and  circumstances  of  the  deceased  not  exceeding  three  hundred  dollars ;  2,  the 
debts  of  the  deceased  proved  or  passed  as  aforesaid  and  paid  or  retained." 

The  only  priority  secured  by  the  terms  of  the  siatuie  is  for  faneral  expensee, 

A  recent  author  in  a  valuable  work  says: 

Funeral  expenses,  it  will  be  observed,  are  not  "debts  of  the  deceased,"  and  their 
priority  as  a  claim,  lien,  or  charge  upon  the  assets,  iei,  therefore,  preserved  by  the 
common  law,  as  it  has  existed  from  the  earliest  times.  3  Rodfield  on  Wills,  Ch.  V III, 
sees.  5, 35,  p.  243.  By  section  2  of  chap.  10,  Maryland  act  of  1798,  the  amount  is  to  be 
fixed  by  the  court,  not  exceeding  three  hundred  dollars : 

What  are  proper  funeral  expenses,  outside  of  the  strict  necessaries  for  a  decent  inter- 
ment of  the  remains,  will  depeud  largely  upon  custom,  and  mast  be  left  to  the  dis- 
cretion of  the  Judge.  Tombstones  have  been  allowed  for  (McGlinsey's  Api»ea1,  14 
Serg.  dc  R.,64;  Fairman's  Appeal,  30  Conn.,  205),  bat  not  mo  urn  in  s^ 'furnished  the 
widow  and  family.  Johnson  v.  Baker,  2  Car.  &  P.,  207.  Alitor  in  Wood's  Estate,  1 
Ashmead,  314. 

By  long  practice  and  construction,  it  is  said  the  exnen^a  of  administration  have  been 
put  on  the  same  footing'    5  Price,  621,  H27 ;  2  Wms.  Ex'rs.,  890.     Bat  not  the  expenses  of 
iKefamilyy  however  well  merited  or  indispensable.    8  Miss.,  131 ;  10  Pick.,  429. 

By  acts  of  Congress  3  Mar..  1797,  2  Mar.,  1799,  R« vised  Statutes  U.  8.,  sections 
34i6,3467,34t)8,  the  United  States  has  priority  over  any  other  creditor  as  well  on  bills 
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BpMdflo  lien  oreated  by  the  debtor  in  hia  lifetime.  Conard  v.  Atlantic  Ins.  Co..  1 
Peters,  386,  439;  nor  a  lien  created  by  charter,  in  favor  of  an  incorporated  bank,  tor 
the  eecnrity  of  the  indebtedness  of  the  stockholders  to  it.  Brent  v.  Bank  of  Washing- 
ton, 10  Peters,  596.  By  the  last  section  mentioned,  it  innresto  the  benefit  of  asorety 
who  discharges  the  indebtedness  of  his  principal  to  the  United  States.  See  16  Johns, 
77.  If  an  administrator  of  a  surety  on  a  collector's  bond  pay  away  the  assets  of  an 
intestate,  in  payment  of  the  intestate's  debts,  before  notice  of  the  claim  of  the  United 
States,  snch  payment  is  not  a  devastavit.  2  Cr.  C.  C,  553.  See,  also,  1  H.  dk  J.,  417; 
€  G.  &  J.,  206. 

The  common  law  secures  to  the  State  the  right  to  have  its  debts  first  paid  out  of 
the  property  of  its  debtor,  remaining  in  his  hands,  and  no  lien  standing  in  the  way. 
State  r.  Bank  of  Maryland,  6  Gill  &,  J.,  206. 

An  execator  or  administrator  takes  toe  funds  of  the  deceased  to  distribute,  accord- 
ing to  law,  subject  to  such  preference  as  the  law  allows.  The  moment  the  debtor 
diesy  the  law  asserts  the  rights  of  the  creditors,  and  takes  the  property  into  its  hands, 
and  makes  and  directs  the  distribution  of  it,  according  to  their  priority.  That  being 
the  law  of  a  deceased  person's  estate,  the  testator  cannot  change  it  by  his  will.    (lb?) 

Where  the  State  and  an  individual  have  Judgments  against  a  deceased  person,  in  the 
payment  of  debts  by  the  executor,  the  State  has  a  preference,  and  the  debt  due  to 
the  State  is  first  to  be  paid.    Contee  v.  Chew's  Ex.,  1  Har.  &.  J.,  417. 

It  is  doubtful  whether  the  above  would  apply  to  the  District  Government  as  a  * 
municipal  corporation;  considered  as  a  representative  or  department  of  the  Govern- 
ment or  the  United  States,  debts  due  it  would  be  preferred  as  in  the  preceding  para- 
graph. 

(The  Probat  Law  of  the  District  of  Columbia,  comprising  the  Maryland  Act  of 
17^,  chapter  101,  Statutes  of  Congress,  on  the  same  Subiect,  with  Notes ;  An  Appen- 
dix of  Forms,  and  Practical  Suggestions  to  Executors,  Administrators,  and  Guardians, 
by  William  Henry  Dennis,  of  toe  Washington  Bar ;  Lecturer  in  the  Law  School  oi 
Georgetown  University,  Washington,  1883.) 

It  is  thus  shown  that  before  the  assets  of  a  decedenl  are  to  be  applied  to  general 
creditors,  the  prior  charges  thereon,  and  in  the  order  of  priority  are  (1)  the  reasonable 
fnneral  expenses  of  the  decedent  not  exceeding  three  hundred  dollars,  and  (2)  the 
expenses  of  administration. 

By  the  act  of  Congress  of  February  5,  1867  (14  Stat.,  389),  carried  into  section  797 
of  the  Revised  Statutes  of  the  District  of  Columbia,  certain  property  of  the  head  of  a 
family  or  householder  is  exempt  from  distraint,  attachment,  levy  and  sale  on  execu- 
tion or  decree  of  any  court  in  the  District.  And,  see  sees.  982,  1286.  The  act  of  June 
19.  1878  (20  Stat.,  173),  provides: 

That  the  earnings,  not  to  exceed  one  hundred  dollars  each  month  of  all  actual  resi« 
dents  of  the  District  of  Columbia,  and  who  are  married  persons,  or  who  have  to  provide 
for  the  support  of  a  family  in  said  District  for  two  months  next  preceding  the  issuing 
of  any  wnt  or  process  from  any  court  or  Justice  of  the  peace,  or  other  officer  of  and  in 
said  District,  against  them,  shidll  be  exempt  from  attachment,  levy,  seizure,  or  sale  upon 
such  process;  and  the  same  shall  not  be  seized,  levied  on,  taken,  reached,  or  sold  by 
attachment,  execution,  or  any  other  process,  or  proceedings  of  any  court,  Judge, 
Justice  of  the  peace,  or  other  officer  of  and  in  said  District :  Provided,  That  this  act  and 
nothing  herein  contained  shall  apply,  or  in  any  manner  affect  any  existing  debt,  con- 
tract, note,  or  judgment. 

Skc.  2.  That  all  acts  or  parts  of  acts  inconsistent  with  the  provisions  of  this  act  be, 
and  they  are  hereby,  repealed. 

Dennis^  in  his  Probat  Law,  59,  says: 

"It  has  not  yet  been  decided  by  the  General  Term  [of  the  Supreme  Court  of  the 
District  of  Columbia]  whether  property  which  was  or  would  have  been  exempt  in  the 
hands  of  the  decedent  shall  be  regarded  as  exempt  in  the  hands  of  his  or  her  adminis- 
trator. The  spirit  and  reason  of  the  law  (i.  e. ,  the  support  of  dependent  persons)  are 
that  way,  whether  the  letter  be  found  to  fall  short  or  not.  The  executor  or  fuuninistrator 
-would,  of  course,  be  bound  to  distribute  such  property  to  the  next  of  kin,  even  thongh 
it  should  be  decided  he  cannot  be  forced  to  sell  or  otlierwise  apply  it  to  the  payment 
of  debts." 

The  Maryland  act  of  1798  (1  Dorsey's  Laws,  389,  Ch.  YII),  provides  in  effect  that 
''those  things  which  are  denominated  heirlooms,  and  the  clothes  of  a  widow,  and 
ornaments  and  Jewels  proper  for  her  station,  and  the  clothing  of  the  family"  are  not 
assets  for  administration. 

The  proper  form  of  affidavit  in  behalf  of  distributees  (1  Dorsey's  Laws,  401 ),  who 
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olaim  under  the  act  of  Jane  19,  1878  (20  Stat.,  173),  and  in  view  of  said  ezemptionB, 

can  be  drawn  from  the  preceding  forms  and  those  which  follow. 
A  reference  to  the  statutes  of  one  State  may  illustrate  this  subject  still  farther: — 
The  Revised  Statutes  of  Ohio,  of  1880,  provide  (sec.  6038),  that : 

''When  any  person  shall  die  leaving  a  widow,  or  minor  child,  or  children  under  the 
age  of  fifteen  years,  the  following  property  shall  not  be  deemed  assets,  or  administered 
as  such  *  *  *  which  the  widow,  or  if  there  be  no  widow,  the  guardian  or  next 
fiiend  of  such  minor  child  or  children  may  select  to  be  valued  by  the  appraisers." 

The  section  describes  four  classes  of  property  to  be  disposed  of  as  therein  provided. 
The  statute  then  provides: 

''  Sec,  6040.  The  appraisers  shall  also  set  off  and  allow  to  the  widow,  and  children 
under  the  age  of  fifteen  years,  if  any  there  be,  or  if  there  be  no  widow,  then  to  sach 
childreD,  sumcient  provisions  or  other  property  to  support  them  for  twelve  month* 
from  the  death  of  the  decedent ;  and  if  the  widow  or  such  children  have^  since  the 
death  of  the  deceased,  and  previous  to  such  allowaace,  coosnmed  for  their  support 
any  portion  of  the  estate,  the  appraiser  shaU  take  the  same  into  consideration  in 
determining  the  amount  of  the  allowance. 

"  Sbc.  6(m1.  When  there  is  not.  sufficient  personal  property,  or  property  of  a  suitable 
kind,  to  set  off  to  the  widow  or  children,  as  provided  in  the  preceding  section,  the 
appraisers  shall  certify  what  sum  or  furtner  sum,  in  money,  is  necessary  for  the  sup- 
port of  such  widow  or  children. 

"  Sxc.  6090.  Every  executor  or  administrator  shall  proceed  with  diligence  to  pay 
the  debts  of  the  deceased,  and  shall  apply  the  assets  to  the  payment  of  debts  in  the 
followiDff  order: 

''  First.  The  funeral  expenses,  those  of  the  last  sickness,  and  the  expenses  of  adminia- 
tration. 

''  Second.  The  allowance  made  to  the  widow  and  children  for  their  support  for 
twelve  months. 

"  Third.  Debts  entitled  to  a  preference,  under  the  laws  of  the  United  States. 

"  Foi^th.  Public  rates  and  taxes,  and  sums  due  the  States  for  duties  on  sales  at 
auction. 

''  Fifth.  Debts  due  to  all  other  persons. 

*'  And  if  there  be  not  enough,  after  paying  any  one  of  said  classes,  to  pav  all  the 
debts  of  the  next  of  the  other  classes,  all  the  creditors  of  the  latter  class  shall  be  paid 
ratably,  in  proportion  to  their  respective  debts ;  and  no  payment  shall  be  paid  to  cred- 
itors of  any  one  class,  until  all  those  of  a  preced  ng  class  or  classes,  of  whose  claims 
the  executor  or  administrator  shall  have  had  notice,  shall  be  fully  paid. 

'^  Sec.  4163.  If  a  person  die  intestate,  leaving  any  goods,  chattels,  or  other  personal 
estate,  such  goods,  chattels,  or  other  personal  estate  shall  be  distributed  agreeably  to 
the  course  prescribed  in  section  forty-one  hundred  and  fifty-niue,  as  to  real  estate 
which  came  not  by  descent,  devise,  or  deed  of  gift  from  any  ancest.or,  saving,  however^ 
auch  right  as  any  widow  may  have  to  any  portion  of  such  personal  estate ;       •    •    • 

*<  Sec.  4159.  If  the  estate  came  not  by  descent,  devise,  or  deed  of  gift,  it  shall  de- 
Bceuri  and  pass  as  follows : 

<*  First.  To  the  children  of  the  intestate  and  their  legal  representatives 

''Second.  If  there  are  no  children,  or  their  legal  representatives,  the  estate  shall 
pass  to  and  be  vested  in  the  husband  or  wife,  relict  of  such  intestate. 

*'  Third.  If  such  intestate  leaves  no  husband  or  wife,  relict  to  himself  or  herself,  the 
estate  shall  paes  to  the  brothers  and  sisters  of  the  intestate  of  the  whole  blood,  and 
their  legal  representatives. 

*'  Fourtb.  If  there  are  no  brothers  or  sisters  of  the  intestate  of  the  whole  blood,  or 
their  legal  representatives,  the  estate  shall  pass  to  the  brothers  and  sisters  of  the  half- 
blood,  and  their  legal  representatives. 

"  Fifth.  If  there  are  no  brothers  or  sistt^rs  of  the  intestate  of  the  half-blood,  or  their 
legal  representatives,  the  estate  shall  ascend  to  the  father;  if  the  father  is  dead,  then 
to  the  mother. 

**  Sixth.  If  the  father  and  mother  are  dead,  the  eetate  shall  pass  to  the  next  of  kin 
and  their  legal  representatives,  to  and  of  the  blood  of  the  intestate." 

Affidavits  for  payment  under  these  sections  may  be  in  snl>BtaDce  as  follow: 

II.  By  a  Moidoxv  under  Rev,  Stat,  Al^^  ichen  there  is  no  indebtedness  of  the  estate  and  no 

children  J  proceed  as  in  first  form^  and  add: 

"  Said  estate  is  not  indebted,  nor  is  there  any  claim  against  the  same,  and,  thatr 

eaid  decedent  left  no  child  or  children  or  any  living  legal  representative  of  any  such 

child  or  children.^' 
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III.  By  a  widow  mtiiled  to  a  year^a  iuppori  under  Bw.  Stat,  6040, 6041,  proceed  a$  infini 
form^  amd  add : 

''That  decedent  left  no  aesets  other  than  said  claim,  except  as  follows :  [deecrihed 
as  in  section  6038]  which  are  not  liahle  to  administration,  and  other  assets  not  ex- 
ceeding in  Talne  [1300] ;  that  affiant  has  not,  since  the  death  of  the  decedent,  con- 
«amed  any  portion  of  the  estate,  and  that  a  reasonahle  sum  for  the  support  for  one 
year  of  said  widow  [and  her  two  children  onder  the  age  of  fifteen  years  which  she  has 
to  support]  exceeds  five  hundred  dollars." 

IV.  Byaperaon  under  Bee,  Stat.  6090  who  paid  ike  funeral  expeneee  of  deoedeni^  proceed 
eu  injirstformy  and  add  the  matter  contained  in  the  laat  preceding  form,  and  also  add: 

''That  affiant,  with  the  approval  of  the  widow  of  said  decedent,  paid  his  reasonahle 
and  necessary  funeral  expenses,  amounting  to  [$100],  as  shown  hy  the  vouchers  there- 
for, hereto  annexed." 

Other  forms  can  he  prepared  to  meet  other  statutes,  and  other  conditions. 

Payments  will  be  made  in  accordance  with  the  principles  above  in- 
dicated. 

TBSASimY  Depabtment, 

First  Comptroller's  Office^  June  4, 1883. 


IN  THE  MATTER  OF  THE  AUTHORITY  OF  A  COURT  OF  THE  DISTRICT  OP 
COLUMBIA  OVER  A  TREASURY  DRAFT  ISSUED  TO  A  DECEASED  PER- 
SON, PREVIOUSLY  A  RESIDENT  OF  A  STATE.— KEYSER»8  CASE. 


1.  An  administrator  duly  appointed  in  a  State,  in  which  his  intestate  was  domicili- 

ated at  his  death,  has  fall  authority  to  receive  payment  of  a  claim  in  favor  of 
such  intestate  against  the  United  States. 

2.  The  appointment  by  a  probate  court  of  an  administrator  on  the  estate  of  an  intes- 

tate, who  was  not  at  his  decease  domiciliated,  and  had  no  assets,  within  the 
jurisdiction  of  such  court,  is  void. 

3.  Drafts  issued  by  the  Treasurer  of  the  United  States,  in  payment  of  claims  against 

the  United  States,  to  the  order,  either,  of  a  deceased  claimant  previously  resid- 
ing in  a  State,  or,  of  a  claimant  residing  in  a  State  who  dies  after  the  issuance 
but  be^re  the  payment  thereof,  are  not  local  assets  for  administration  in  the 
District  of  Columbia,  even  though  such  drafts  are  payable  at  the  Treasury,  and 
are  found  here  in  the  custody  of  the  attorney  of  such  claimant. 

4.  The  money  in  the  Treasury  of  the  United  States,  appropriated  for,  and  applicable 

to,  the  payment  of  such  drafts,  remains  the  money  of  the  United  States  unti 
actually  segregated  and  paid  out  to  a  claimant  under  the  draft>s. 
5l  The  Treasury  of  the  United  States  is  not  located  exclusively  in  the  Treasury  De- 
partment at  Washington,  but  includes  ''such  other  apartments  as  are  provided 
[by  law]  as  places  of  deposit  of  the  public  money.'' 

6.  The  rights  of  ancillary  administrators  appointed  in  the  United  States  on  the  es- 

tates of  foreign  decedents,  and  the  necessity  of  legislation  by  Congress  on  this 
subject,  considered. 

7.  The  exeeutive  common  law  of  the  United  States  recognizes  the  right  of  the  domi- 

ciliary legal  representative  of  a  decedent  to  receive  payment  of  a  claim  of  such 
decedent  against  the  United  States.    This  common  law  is  a  rule  of  property, 
and  as  fully  constitutes  a  part  of  the  contract  of  the  United  States  to  pay  its 
creditor  as  if  incorporated  therein  in  express  terms.    No  State  or  local  rule  of 
law  can  impair  the  obligation  of  this  contract,  or  interfere  with  its  performance. 
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8.  Both  a  TreaBory  warrant  and  a  draft  drawn  thereon,  to  the  order  of  a  deceased  per- 

son, are  void.  If  the  domiciliary  legal  representative  of  snch  deceased  person 
indorses,  and  receives  payment  of,  snch  draft  with  the  approval  of  the  First 
Comptroller,  authorized  to  give  or  withhold  his  approval  by  reason  of  his  au- 
thority to  settle  the  accounts  of  the  Treasurer,  then  such  legal  representative  is 
6$topped  from  asserting  the  invalidity  of  the  draft  or  the  illegality  of  the  pay- 
ment. But,  the  First  Comptroller  may,  instead  of  approving  snch  payment, 
certify  a  new  balance  in  favor  of  the  rightful  legal  representative;  and  a  Treas- 
ury warrant  thereon  must  be  issued. 

9.  Ko  court  can,  by  mandamus  or  injunction,  or  otherwise,  interfere,  with  the  First 

Comptroller  in  the  exercise  of  his  Judgment  and  discretion  in  deciding  to  whom 
payment  should  be  thus  made,  or,  with  the  Treasurer  in  his  action  thereon  in 
making  payment. 

10.  The  bona  fide  payment,  to  an  illegalljf  appoiutedf  but  defactOf  administrator,  of  a 

debt  due  to  the  estate  of  his  intestate  is  generally  a  legal  discharge  of  the 
debtor.  But  this  rule  cannot  apply,  either  in  the  case  of  an  unauthorized  pay- 
ment to  an  administrator  whose  appoi  ntraent  is  absolutely  void,  or,  where  there  is 
an  administrator  lawfully  entitled  to  receive  payment,  of  whose  authority  the 
debtor  is  aware. 

11.  The  United  States  cannot  be  made  a  party  to  a  suit  except  in  those  oases  author- 

ized by  statute. 

12.  The  Secretary  of  the  Treasury  cannot  be  made  a  party  to  a  Judicial  proceeding,  in 

the  nature  of  a  creditor's  bill  in  equity,  seeking  to  apply  money  due  from  the 
United  States  to  its  creditor  in  satisfaction  of  a  debt  of  the  latter  to  his  creditor. 

13.  It  is  a  fundamental  principle,  that  no  man  can  be  deprived  of  his  property  except 

with  his  consent,  or  by  due  process  of  law.  To  constitute  due  process  of  law 
and  make  it  effectual  to  change  the  title  to  property,  there  must  be  Jurisdic- 
tion (1)  over  the  person  of  the  owner,  or  (2)  over  his  property. 

14.  Jurisdiction  in  personam  can  only  be  exercised  by  courts  against  a  party  who  is 

subject  to,  and  served  personally  with,  process  within  the  Jurisdiction,  or  who 
voluntarily  appears. 

15.  Under  the  statute  in  force  in  the  District  of  Columbia,  authorizing  publication  of 

notice  to  non-resident  defendants  in  Judicial  proceedings,  no  personal  Judgment 
can  be  rendered  against  such  defendants,  but  any  right  or  claim  to  or  against 
property  within  the  District  may  be  enforced. 

16.  Debts  due  from  the  United  States  to  its  creditor  in  any  State  have  no  locality 

at  the  seat  of  Government,  and,  in  case  of  the  death  of  such  creditor,  are  not 
local  assets  ibr  administration  in  the  District  of  Columbia.        ^ 

17.  At  common  law  an  administrator  appointed  in  any  State  cannot,  ra  such,  be  sued 

in  the  District  of  Columbia  in  respect  of  assets  lawfully  received  by  him  by  virtue 
of  his  original  letters  of  administration;  and,  as  he  cannot,  as  snch  administra- 
tor in  respect  of  such  assets,  be  sued  in  the  District  of  Columbia  by  personal 
service  of  process,  therefore  he  cannot,  as  such,  be  sued  by  constructive  service 
of  process,  under  the  statute  authorizing  publication  of  notice  to  non-resident 
defendants. 

18.  When  claims  are  duly  allowed  against  the  United  States  in  favor,  either  of  a  de- 

ceased creditor  previously  i*esiding  in  a  State,  or,  of  a  creditor  residing  in  a 
State  who  afterwards  dies  before  payment  thereof,  and  the  Treasurer  of  the 
United  States,  in  pursuance  of  warrants  granted  by  the  Secretary  of  the  Treasury 
and  counterbigned  by  the  First  Comptroller,  issues  drafts  on  the  Treasurer  at 
Washington  to  the  order  of  such  creditor  for  the  purpose  of  paying  snch  claims, 
and  an  p-dministrator  is  duly  appointed  by  the  proper  court  of  the  State  in  which 
the  decedent  resided,  neither  such  drafts  nor  the  moneys  in  the  Treasury,  from 
which  they  may  be  paid,  are  "property  within  the  jurisdiction  of"  a  court  of 
the  District  of  Columbia,  the  right  or  title  to  which  in  such  non-resident  ad- 
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ministrator  can  be  divested  by  a  Jadicial  proceeding  in  a  court  of  the  District 
on  constructive  service  by  notice  published  under  tlie  statute. 

19.  In  such  case,  the  possession  merely  of  the  drafts  by  the  District  court  does  not 

give  jurisdiction  over  them,  as  of  a  snbjecL-matter  here. 

20.  When  a  Treasury  warrant  has  been  granted,  directed  to  the  Treasurer  and  requir- 

ing him  to  pay  a  fixed  sum  to  the  party  therein  named,  he  cannot  be  compelled 
by  a  decree  of  a  court  on  a  creditor's  bill  to  pay  such  sum  to  a  creditor  of  that 
party.  The  reason  of  this  is,  that  payment  of  such  warrant  is  an  exeouHan  duty 
which  the  statute  requires  to  he  fullp performed,  and  that  Judicial  authority  can- 
not be  employed  to  prevent  the  exercise  of  executive  power,  or  to  interrupt  the 
performance  of  an  executive  duty  demanding  the  exercise  of  judgment  and  dis- 
cretion, either  in  the  selection  of  the  party  to  whom  payment  is  to  be  made,  or 
otherVise. 

21.  A  patent-right  or  copyright  may  be  reached  by  a  creditor's  bill,  because,  as  to  them, 

executive  power  is  exhausted,  nothing  further  remaining  to  be  done ;  in  this 
respect  they  differ  from  a  Treasury  warrant  requiring  the  performance  of  the 
executive  duty  to  make  payment. 

22.  Authorities  presented  on  the  question,  whether  registered  United  States  bonds  can 

be  reached  by  a  creditor's  bill  and  applied  to  the  payment  of  creditors  of  the 
owners  of  such  bonds  f 

23.  When  there  are  rival  claimants  demanding  payment  of  the  same  claim,  and  execu- 

tive officers  make  payment  to  the  wrong  claimant,  a  court  having  jurisdiction 
of  the  parties  and  subject-matter  may,  after  such  payment,  as  between  the  parties 
or  others  charged  with  notice,  give  relief  to  the  rightful  claimant. 

24.  After  the  allowance  of  a  claim  by  the  proper  executive  officers,  the  grant  of  a 

Treasury  warrant  for  payment  thereof,  and  the  issue  of  a  draft  thereon,  no  court 
can  by  decree  determine  to  which  of  two  or  more  rival  claimants  payment  of 
such  draft  shall  be  made  by  the  executive  officers,  so  as  to  require  them  to  make 
payment  in  accordance  therewith.  But,  in  such  case,  a  court  having  Jurisdic- 
tion of  all  parties  in  interest  by  personal  service  of  process  may  by  decree  de- 
termine the  rights  of  the  parties  inter  ee,  which  decree  will  be  operative  on  them, 
after  payment,  to  settle  the  right  to  the  fund. 

25.  Executive  officers  are  not  bound  to  await  the  final  decision  of  such  proceeding 

before  making  payment;  but  will  generally  respect  it,  if  made  before  payment, 
in  two  classes  of  cases :  first,  when  the  equitable  title  of  a  claimant  is  determined, 
because,  as  a  general  rule,  accounting  officers  deal  only  with  legal  rights 
(Kellogg  V.  United  States,  7  Wall.,  363  j  3  Op.  Att.  Gen.,  29;  5  Id.,  86;  11  Id,, 
7);  and  eecandy  when  the  fund,  from  which  payment  is  to  be  made,  is  held  by 
the  United  States  as  a  trust,  such  trust  being  a  subject  of  equity  J  urisdiction. 

26.  And  a  decree  may  perhaps  be  made  in  personam,  requiring  an  assignment  of  such 

claim,  after  the  issue  of  a  Treasury  warrant  and  draft,  when  the  right  to  such 
assignment  is  based  on  an  equitable  title.  Such  actual  assignment  would  be  re- 
spected by  executive  officers  in  making  payment. 

27.  Halstead's  case  (3  Lawrence,  Compt.  Dec,  :^1)  affirmed. 

2d.  An  attorney,  who  successfully  prosecutes  a  claim  against  the  United  States  for 
an  agreed  compensation,  to  be  paid  from  the  proceeds  of  the  claim  when  real- 
ized, has  no  lien  on  a  Treasury  warrant  or  draft  issued  for  the  purpose  of  pay- 
ing such  claim. 

29.  The  question  re-examined,  whether  section  11  of  the  act  of  June  24, 1812  (2  Stat., 
758),  is  repealed  ? 

September  12, 1882,  Benjamin  U.  Keyser,  receiver  of  the  German  Ameri- 
can National  Bank  of  Washington,  appointed  by  the  Comptroller  of  the 
Currency  of  the  United  States,  filed  a  bill  in  equity  in  the  supreme  court 
of  the  District  of  Columbia  against  Eminel  P.  Halstead,  administrator 
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of  John  J.  Palliam ;  Etninel  P.  Halstead,  administrator  of  John  N.  Pnl- 
11am ;  H.  P.  Hobson,  administrator  of  John  N.  Palliam  ]  Gilbert  Moy- 
ers,  and  Charles  J.  Polger,  alleging — 

^^  That  the  plaintiff  and  Halstead  are  residents  of  the  District  of  Oolom- 
bia;  that  Hobson  is  a  resident  of  Tennessee :  that  Moyers  claims  to  be 
a  resident  of  that  State,  but  is  generally  to  be  found  in  said  District; 
that  said  Folger  is  Secretary  of  the  Treasury  of  the  United  States ;  that 
heretofore  John  J.  PuUiam,  by  power  of  attorney  with  power  of  substi- 
tation,  authorized  Moyers  to  prosecnte  claims  against  the  United  States 
in  favor  of  said  Palliam,  in  his  own  right,  and  as  executor  of  John  K. 
Palliam ;  that  Moyers  substitated  Halstead  as  attorney,  who  duly  prose- 
cuted said  chdms )  that  in  June  [17J,  1882,  the  Treasurer  of  the  United 
States  in  payment  thereof  issued  three  several  drafts  as  follow :  No. 
19924,  for  $3,020,  to  the  order  of  John  J.  Palliam,  as  executor  of  John 
K  PuUiam;  No.  19925,  for  $1,223,  and  No.  19926,  for  $545,  both  to  the 
Older  of  John  J.  Palliam :  that,  prior  to  the  execution  of  said  drafts, 
John  J.  PuUiam  died  in  Tennessee,  and  thereafter  Halstead  was  ap- 
pointed by  the  supreme  court  of  the  District  of  Columbia  administra- 
tor of  all,  and  singular,  the  goods,  chattels,  and  credits  of  John  J.  Pul- 
liam,  and  also  administrator  of  all,  and  singular,  the  goods,  chattels, 
and  credits  of  John  N.  PuUiam,  and  he  is  such  administrator;  that 
John  J.  PuUiam  and  John  N.  PuUiam  resided,  as  well  as  died,  in  Ten- 
nessee, and  Hobson  was  appointed  [in  Tennessee]  administrator  with 
the  will  annexed  of  John  N.  PuUiam;  that  Moyers  was  entitled  to  a  fee 
of  $1,596  under  contract  for  the  prosecution  of  said  claims;  that  he  was 
indebted  unto  said  German  American  National  Bank  in  $4,000,  for 
which  the  complainant  agreed  to  accept  his  note  for  $2,000;  that  Moyers, 
on  the  24th  of  March,  1881,  made  and  delivered  to  the  complainant 
a  paper-writing  substituting  Halstead  as  attorney  tiO  prosecute  said 
claims  against  the  United  States,  and,  to  secure  the  payment  of  said 
note  of  $2,000,  agreed  to  pay  it  out  of  his  fees  in  said  claims  within 
forty  days,  declaring  that  Halstead  should,  on  such  payment,  surrender 
the  note  and  power;  that,  out  of  the  drafts,  there  is  due  to  Moyers  on 
account  of  fees  the  sum  of  $1,596^  which  by  virtue  of  said  agreement 
is  due  and  payable  to  the  complainant;  that  Hobson,  as  a  foreign  ad- 
ministrator of  John  N.  PuUiam,  claims  the  possession  of  said  draft  for 
$3,020,  to  the  exclusion  of  Halstead,  administrator  in  this  jurisdiction, 
and  to  the  exclusion  of  complainant;  that  Moyers  is  insolvent;  and 
that  one  of  the  officials  of  the  Treasury  Department,  having  cognizance 
of  such  matters,  has  ruled,  that  said  drafts  should  be  delivered  to  said 
Hobson,  administrator  in  Tennessee." 

Then  follows  the  prayer  for  process : — 

'^  For  injunction  against  disposing  of  said  drafts  or  removing  them 
out  of  the  jurisdiction ;  that  said  complainant  shall  receive  $1,596  before 
said  drafts  shall  be  delivered  to  Hobson  or  any  other  person;  and,  for 
general  relief." 

September  12,  1882,  process  of  subpoBua  issued  for  Halstead  and 
Hobson  as  administrators,  for  Moyers,  and  for  Folger;  a  return  was 
made: — served  on  Halstead  and  Moyers,  but  not  found  as  to  Hobson; 
And  no  return  was  made  as  to  Folger. 

September  29, 1882,  Halstead  filed  an  answer,  admitting  the  aUega- 
tions  of  the  bill,  and  averring  : 

^^That  the  drafts  were  drawn  by  the  Treasurer  of  the  United  States 
upon  the  Treasurer  at  Washington,  and  were  delivered  to  this  defend- 
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ant  in  porsuanoe  of  an  agreement  made  between  Moyers  and  the  claim- 
ant named  in  the  drafte  for  the  purpose  of  receiving  the  fees  and 
disbursements  accrued  in  the  prosecution  of  said  claims:  that  August 
2, 1882,  letters  of  administration  were  granted  to  this  defendant  by  the 
supreme  court  of  the  District  of  Columbia  sitting  as  the  orphans' 
coart;  that,  as  such  administrator,  this  defendant  demanded  payment 
of  the  drafts,  which  was  refused  lor  the  reason,  that  the  First  Gomp- 
trolier  had  given  an  opinion  [Halstead's  case,  3  Lawrence,  Gompt.  Dec.. 
231],  that  said  drafts  could  only  be  paid  to  administrators  of  said 
respective  estates,  appointed  in  Tennessee;  and  that  since  the  letters 
issued  to  this  defendant,  he  has  heard  that  a  court  of  Tennessee  has 
granted  letters  of  administration  de  bonis  nan  upon  the  estate  of  John 
S.  Pulliam  to  said  Hobson,  but  is  informed  that  no  administration  has 
been  granted  in  Tennessee  upon  the  estate  of  John  J.  Pulliam." 

Then  follows  the  prayer :— That  the  answer  be  treated  as  a  cross  bill; 
and,  for  decree  to  protect  his  rights. 

January  4, 1883,  a  decree  pro  confesso  was  entered  against  Moyers 
in  default  of  appearance  or  answer. 

At  the  same  date  a  decree  |>ro  confesso  was  also  entered  against  Hob- 
son,  who  was  not  summoned,  but  ^'duly  warned  by  publication,"  and 
the  case  was  referred  to  E.  A.  Bailey,  an  examiner  in  chancery,  to  take 
testimony. 

February  9, 1883,  a  report  of  the  evidence  was  filed  by  the  examiner. 

March  9, 1883,  a  final  decree  was  made,  by  which  it  was  ordered  and 
adjudged : — 

"That  E.  P.  Halstead,  administrator  of  •  •  •  J.  J.  and  J.  K  Pulliam, 
respectively,  and  as  trustee  for  the  purpose,  endorse,  and  collect  from  the 
Treasury  of  the  United  States,  the  drafts  [described];  that,  out  of  the 
proceeds  of  such  drafts,  said  trustee  pay  to  complainant  $1,448.66,  and 
the  costs  of  this  suit  together  with  the  costs  and  expenses  of  said  ad- 
ministration to  be  approved  by  the  court,  and  the  remainder  to  be  de- 
posited in  court  subject  to  the  order  of  the  administrator  of  the  estate 
of  J.  K  Pulliam  and  J.  J.  Pulliam,  appointed  and  qualified  at  the  last 
residence  of  said  decedents ;  and  said  administrator,  E.  P.  Halstead,  shall 
report  to  this  court  his  proceedings  under  this  decree." 

March  16,  1883,  Messrs.  Elliott  and  Robinson^  attorneys  for  Benja- 
min U.  Keyser,Eeceiver,  &c.,  addressed  a  letter  to  the  Secretary  of  the 
Treasury,enclosingacopyof  said  final  decree,  and  saying: — ^That  they  are 
informed  that  the  First  Comptroller  has  intimated  that  he  will  not  ap- 
prove the  payment  of  the  drafts  to  the  trustee  appointed  by  the  court, 
but  that  said  drafts  can  only  be  lawfully  paid  to  the  administrators  of 
the  payees  appointed  in  Tennessee ;  that  they  can  see  no  reason  why 
the  decree,  in  a  case  where  all  parties  in  interest  have  been  brought  be- 
fore it  in  the  mode  prescribed  by  law,  should  not  be  respected;  and  that 
they,  on  the  12th  of  September  last,  notified  the  Secretary  of  the  pend- 
ency of  the  suit,  and  enclosed  copy  of  the  bill. 

March  17, 1883,  this  was  referred  to  the  First  Comptroller. 

The  several  drafts  above  mentioned  were  issued  on  Treasury  war  war- 
rants, dated  June  14, 1882,  and  these  warrants  were  granted  on  balances 
certified  by  the  Second  Comptroller,  June  6, 1882. 

Digitized  by  VjOOQIC 


266  First  OomptroUev^B  Office^  Treasury  Department 

Jobn  J.  Palliam  died  iutestate,  April  10, 1882,  and  John  N.  Palliam 
died  testate  prior  to  that  date. 

"So  assets  of  either  of  the  decedents  were,  or  are,  in  the  District  of 
Oolumbia,  unless  the  drafts  mentioned  are  such.  The  First  Comptroller 
made  an  indorsement  on  the  drafts  over  his  signature  to  the  effect  that, 
they  could  only  be  paid  to  the  proper  administrators  appointed  in  Ten- 
nessee, and  that  the  Treasurer  would  not  be  allowed  credit  in  the  set- 
tlement of  his  accounts  except  on  such  payments.  The  payments  of  the 
daims  to  the  decedents  in  this  case  are  authorized  by  the  act  of  May  1, 
1882  (22  Stat.,  Private  Laws,  659,  688,  689),  entitled  ^^  An  act  for  the 
allowance  of  certain  claims  reported  by  the  accounting  officers  of  the 
United  States  Treasury  Department 

A.  L.  Merrimarij  Haq.j  attorney  for  Keyser,  submitted  an  argument  in 
his  behalf,  as  follows : 

'<  As  to  the  parties  before  the  court,  the  question  of  jurisdiction  can  be 
inquired  into  only  in  a  direct  proceeding  either  by  appeal  to  an  appellate 
court,  or  by  motion  or  bill  of  review  in  the  court  rendering  the  decree. 
(Wells,  Jurisdiction,  &c.,  27-41 ;  Jd.,  Res  Adjudicata,  4  et  seq,,  and  cases 
cited.) 

"As  to  parties  not  in  court,  the  decree  is  presumptive  of  jurisdiction, 
but  not  conclusive  as  to  other  courts,  that  is  to  say,  if  there  was  such 
a  total  lack  of  jurisdiction  as  to  render  the  decree  utterly  void,  but  not 
otherwise.  And  such  total  want  of  jurisdiction  must  appear  upon  the 
face  of  the  record. 

"  Does  such  appear  in  this  case  T  The  suit  was  instituted  for  the  pur- 
pose of  enforcing  the  lien  of  the  attorney  in  the  interest  of  his  creditor 
against  the  proceeds  of  the  cases  conducted  by  him,  which  proceeds 
were  in  the  checks  issued  by  the  Treasurer  against  the  moneys  in  his 
hands  appropriated  by  Congress  as  afoi^esaid.  The  right  to  this  lien  is 
established,  not  only  by  the  express  authority  from  the  claimants  to  the 
attorney  to  receive  the  drafts,  but  also  by  the  usage  of  the  Departments 
founded  upon  the  law  governing  the  subject.  (2  Kent,  Ooa.,  646-41 ; 
Pope  V.  Armstrong,  2  S.  &  M.,  214;  Shackelford  v.  Hart,  12  Abb.  Pr., 
§25;  Id.,  20  How.  Pr.,  37;  Ackermau  v.  Ackerman,  14  Ab.  B.,  229; 
Oreighton  v.  IngersoU,  20  Barb.,  54.) 

"It  matters  not  whether  the  checks  are  to  be  considered  as  money 
or  the  representative  of  money ;  they  being  in  the  possession  of  the  at- 
torney in  a  rightful  way,  his  lien  exists  until  his  claims  are  aatisfied. 
The  act  of  Congress  appropriated — that  is  to  say — set  apart  from  other 
moneys  in  the  Treasury,  certain  sums  to  the  parties  named,  and,  as  evi- 
dence of  such  fact,  the  Treasurer  was  authorized,  upon  receiving  war- 
rants from  the  Secretary  establishing  the  fact  of  such  appropriation,  to 
issue  his  checks. 

^<An  ordinary  bank  check  is  defined  by  Judge  Story  in  the  case  of 
Bronson  (2  Story,  502-517),  to  be  'an  appropriation  of  the  funds  of  the 
drawer  in  the  hands  of  the  bank  or  banker  to  the  amount  of  the  check.' 
To  the  same  effect  Stewart  v.  Smith  (17  Ohio  St.,  82).  But  these  checks, 
being  drawn  by  the  Treasurer  in  his  official  capacity  upon  himself  in 
like  capacity  and  for  moneys  already  appropriated  for  that  purpose, 
were  something  more  than  bank  checks.  They  were  equivalent  to  cer- 
tificates of  deposit,  and  their  legal  effect  is  the  same.  These  checks  are 
not  evidence  of  indebtedness  against  the  United  States.    They  are  evi- 
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denoe,  that  the  payees  of  the  same  or  their  legal  representatiyes  have 
title  tOy  and  the  right  to  receive,  the  moneys  specially  appropriated  and 
set  apart  for  their  use  then  and  now  lying  in  the  Treasury.  These 
checks  were  in  court,  and  all  parties  known  to  have  an  interest  in  the 
matter  were  notified  to  appear  in  the  manner  designated  by  law. 

^<  Upon  these  premises  the  court  took  jurisdiction  of  tiie  matter,  and 
presumably  it  is  correct.  At  all  events,  the  executive  cannot  properly 
refuse  to  respect  the  decrees  of  a  court  of  competent  jurisdiction,  unless 
some  complaint  is  made,  and  an  effort  by  interested  parties  to  have 
such  decree  set  aside  or  modified.  Most  assuredly,  a  decree  of  a  court 
of  competent  jurisdiction  made  in  due  course  is  sufiBcient  authority  for 
an  executive  ofi&cer  to  act." 


Opinion  by  William  Lawbenob,  First  Oamptroller. 

June  17, 1882,  the  Treasurer  of  the  United  States,  in  pursuance  of 
warrants  granted  by  the  Secretary  of  the  Treasury  and  countersigned 
by  the  First  GomptroUer,  for  the  purpose  of  paying  claims  allowed  by 
the  proper  accounting  officers,  issued  three  drafts  on  said  Treasurer  at 
Washington,  D.  0.,  as  follow:  No.  19924,  for  $3,020,  to  the  order  of 
John  J.  Pulliam,  as  executor  of  John  N.  Pulliam}  No.  19925,  for  $1,223^ 
and  No.  19926,  for  $545,  both  to  the  order  of  John  J.  Pulliam  in  his 
own  right  John  J.  and  John  N.  Pulliam  were  resident  citizens  of 
Tennessee,  in  which  State  the  former  was  appointed  executor  of  the 
latter,  and  in  which  State  both  died.  John  J.  Pulliam  died  intestate, 
April  10,  1882.  June  7,  1882,  H.  P.  Hobson,  of  Tennessee,  was  ap- 
pointed in  that  State  administrator  de  bonis  non  with  the  will  annexed 
of  John  N.  Pulliam ;  and  in  October,  1882,  administration  was  there 
granted  to  W.  F.  Hancock  on  the  estate  of  John  J.  Pulliam.  If  there 
were  no  other  facts  affecting  the  drafts,  one.  No.  19924,  for  $3,020, 
could  be  paid  to  H.  P.  Hobson,  as  administrator  de  bonis  non  with  the 
will  annexed  of  John  N.  Pulliam,  and,  therefore,  as  successor  in  the 
trust  of  John  J.  Pulliam  as  executory  and  the  others.  No.  19925,  for 
$1,223,  and  No.  19926,  for  $545,  could  be  paid  only  to  the  legal  repre- 
sentative of  John  J.  Pulliam,  duly  appointed  in  Tennessee,  being  W.  F. 
Hancock,  his  administrator  there  appointed.  (Halstead's  Oase,  3  Law- 
rence, Gomp.  Dec.,  231 ;  Borer,  Inter-State  Law,  249;  Yaughan  v.  Nor- 
thup,  15  Pet,  1;  McNutt  v.  Bland,  2  How.,  15.)  But,  August  2, 1882^ 
since  the  issue  of  these  drafts,  the  Supreme  Court  of  the  District  of 
Celumbia  appointed  Eminel  P.  Halstead  as  administrator  of  John  J. 
Pulliam,  and  also  as  administrator  of  John  N.  Pulliam. 

The  other  facts  submitted  sufQciently  appear  fh>m  the  statement 
thereof  preceding  this  opinion. 

The  principal  questions,  therefore,  which  arise  for  decision,  are: 

JPirstj  Whether  Halstead,  by  virtue  of  his  appointment  as  adminis- 
trator in  the  District  of  Columbia,  has  a  right  to  control,  and  receive 
payment  of,  the  drafts  as  against  the  Tennessee  administrators;  and, 

Secondj  Whether  the  decree  of  the  Supreme  Court  of  the  District  of 
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Oolnmbia  has  given  to  the  claimant,  Keyser,  or  to  Halstead,  as  District 
administrator  and  tmsteCy  any  right  to  indorse  said  drafts  or  to  receire 
payment  of  the  same  or  of  any  part  thereof.  These  questions  will  be 
considered  in  the  order  stated. 

FmsT.  Of  the  authority  of  the  IHitriot  administrator. 

If  a  citizen  of  Tennessee  dies  holding  a  promissory  note  or  otherclaim 
against  9k  private  person  or  corporation  in  the  District  of  Colnmbia,  no 
action  can  be  maintained  in  a  court  of  the  District  by  the  legal  repre- 
sentatives appointed  at  the  domicile  of  such  deceased  against  the  debtor 
to  recover  on  such  note  or  claim. 

It  was  held  by  the  Supreme  Gourt,  in  1806,  under  the  common-law 
rule,  that  an  executor  could  not  maintain  a  suit  in  the  District  of  Co- 
lumbia upon  letters  testamentary  granted  in  a  foreign  country,  and  that 
the  rights  to  a  testator's  personal  property  were  to  be  regulated  by  the 
laws  of  the  country  where  his  last  domicile  was,  although  suits  for  those 
rights  must  be  governed  by  the  laws  of  that  country  in  which  the  prop- 
erty was  actually  located.  (Dixon's  Ex'rs.  v.  Eamsay's  Ex'rs.,  3  Granch, 
319);  hence,  the  act  of  Congress  of  June  24, 1812  (2  Stat,  758,  sec  11), 
was  passed  for  the  purpose  of  giving  authority  to  ^^  any  person  or  per- 
sons to  whom  letters  testamentary  or  of  administration  hath  been  or 
may  hereafter  be  granted  by  the  proper  authority  in  any  of  the  United 
States  or  the  Territories  thereof,  to  maintain  any  suit  or  action  and  to 
prosecute  and  recover  any  claim  in  the  District  of  Columbia,  in  the  same 
manner  as  if  the  letters  testamentary  or  of  administration  had  been 
granted  to  such  person  or  persons  by  the  proper  authority  in  the  said 
District;  •  •  •»  This  statute  changed  the  common-law  rule  to  the 
extent  therein  provided  for.  It  continued  in  force  until  December  1, 
1873,  when  it  was  omitted,  by  oversight,  from  the  Bevised  Statutes, 
and  so,  is  regarded  as  no  longer  in  force. 

It  is  well  settled,  also,  that,  although  at  common  law  a  voluntary  pay 
ment  made  to  a  foreign  administrator  is  valid,  yet,  if,  before  such  pay- 
ment is  made,  an  ancillary  administrator  be  appointed  where  assets  are 
found,  he  alone  can  control  them.  (Wilkins  v.  Ellett,  9  Wall.,  740; 
Mackey  v.  Cox,  18  How.,  104 ;  Yaughan  v.  Northup,  16  Pet.,  1 ;  Borer, 
Inter-State  Law,  248;  Williams,  Executors,  6th  Am.  Ed.  [362],  [1663]. 
If  these  principles  of  law  apply  to  the  draits  now  in  question,  and  if 
such  drafts  are  local  assets  in  the  District  of  Columbia,  payments 
thereof  can  only  be  made  to  the  District  administrator. 

But  it  is  clear — 

I.  That  the  appointment  of  the  administrator  in  the  District  of  Co* 
Inmbia  is  void ;  and 

II.  That  the  drafts  are  not  local  assets  in  the  District;  the  same  role 
of  law  not  applying  to  debts  due  from  the  United  States  as  to  those 
due  from  private  debtors.  This  is  so  for  many  reasons,  supported  by 
principles  well  settled  and  by  authorities. 

Some  of  these  will  be  considered  under  several  separate  heads,  with, 
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perhaps,  iinneoessary  repetition,  purposely  made,  however,  for  its  effect 
in  the  connection  in  which  it  is  nsed.  And,  while  the  matters  discussed 
are  arranged  under  separate  heads,  it  will  be  apparent  that  each  is  not, 
in  all  cases,  distinct  fh>m  all  others,  but  is,  in  many  instances,  a  dupli- 
cation in  different  form  of  the  same  subject. 
Of  the  above  propositions  in  their  order : 

I.  The  appointment  of  an  administrator  by  the  Supreme  Court  of  the 
District  is  void,  because  there  were  and  are  no  assets  of  the  decedents 
here.    Thus,  it  has  been  said : 

^'  If  administration  or  letters  testamentary  be  granted  of  a  deceased 
I>er8on's  estate  in  a  different  State  than  that  of  his  last  and  true  domicile, 
and  there  are  no  assets  of  the  deceased  in  the  said  State  or  jurisdiction 
in  which  the  letters  are  thus  obtained,  then  such  letters  and  authority 
are  totally  void,  tor  there  is  no  property  or  interest  of  the  deceased 
therein  to  confer  jurisdiction  on  the  court,  or  to  grant  administration 
or  testamentary  letters  upon. 

^^  It  is  well  settled  that  an  administrator  of  a  deceased  person  cannot 
be  appointed  by  a  court  of  a  State  other  than  that  of  his  domicile  at 
his  death,  if  in  such  other  State  he  left  no  estate."  (Borer,  Inter-State 
Law,  249,  citing  Christy  v.  Vest,  36  Iowa,  285 ;  Crosby  v.  Leavitt,  4 
Allen,  410;  Miller  v.  Jones,  26  Ala.,  247;  Grimes  v.  Talbert,  14  Md., 
169 ;  Thumb  v.  Oresham,  2  Met.,  Ky.,  306 ;  Broughton  v.  Bradley,  34 
Ala.,  694;  Jefferson ville  B.  B.  Co.  v.  Swayne,  26  Ind.,  477.) 

The  conclusion  must  be,  therefore,  that  the  appointment  of  an  ad- 
ministrator in  this  District,  without  assets  here,  is  void. 

II.  The  drafts  now  in  question  are  not  local,  assets  in  the  District* 
This  is  the  rule  on  general  common-law  principles  as  settled  by  the  Su- 
preme Court. 

1.  Thus,  in  Yaughan  v.  Northup  (15  Pet.,  6),  the  court  says : 

'<  The  debts  due  from  the  Government  of  the  United  States  have  no 
locality  at  the  seat  of  Government.  The  United  States,  in  their  sover- 
eign capacity,  have  no  particalar  place  of  domicile,  but  possess,  in  con- 
templation of  law,  an  ubiquity  throughout  the  Union ;  and  the  debts 
due  by  them  are  not  to  be  treated  like  the  debts  of  a  private  debtor, 
which  constitute  local  assets  in  his  own  domicile.  On  the  contrary, 
the  administrator  of  a  creditor  of  the  Government,  duly  appointed  in 
the  State  where  he  was  domiciled  at  his  death,  has  full  authority  to  re- 
ceive payment,  and  give  a  full  discharge  of  the  debt  due  to  his  intestate, 
in  any  place  where  the  Government  may  choose  to  pay  it;  whether  it  be 
at  the  seat  of  Government  or  at  any  other  place  where  the  public  funds 
are  deposited.  If  any  other  doctrine  were  to  be  recognized,  the  conse- 
quence would  be,  that  before  thepersonal  representative  of  any  deceased 
creditor,  belonging  to  any  State  in  the  Union,  would  be  entitled  to  re- 
ceive payment  of  any  debt  due  by  the  Government,  he  would  be  com- 
pellable to  take  out  letters  of  administration  in  this  District  for  the  due 
administration  of  such  assets.  Such  a  doctrine  has  never  yet  been 
sanctioned  by  any  practice  of  the  Governmentj  and  would  be  full  of 
public  as  well  as  private  inconvenience." 

The  same  principle  is  recognized  and  affirmed  in  Murray  v.  Charles- 
ton, 96  U.  S.,  433 ;  Buchanan  v.  Alexander,  4  How.,  20  •,  Draft  cases,  1 
Lawrence,  Compt.  Dec.,  2d  ed.,  11;  U.  Kirtland  v.  Hotchkiss,  100  U.  S., 
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491 ;  Cleveland,  P.  ft  A.  B.  B.  Go.  i^.  Pennsylvania,  15  Wall.,  aOO . 
Worthington  v.  Sebastian,  25  Ohio  St.,  1;  O^ren  v.  MiUer,  10  Jd.,  144; 
Morrisons  v.  Bailey  and  Burgess,  5  i<2.,  18 ;  Hansard  v.  Bobinson,  7 
Barn,  ft  Ores.,  90 ;  United  States  v.  Hall,  98  U.  S.,  357 ;  Smith  v.  Weg- 
oelin,  1  Law  B.,  8  Eq.,  198 ;  Borroughs,  Public  Securities,  93. 

A  Treasury  draft  is,  as  to  its  situs j  like  a  patent  right;  as  to  which 
Mr.  Justice  Ourtis  said : 

<*  These  incorporeal  rights  do  not  exist  in  any  particular  State  or  dis- 
trict; they  are  co-extensive  with  the  United  States.  There  is  nothing 
in  any  act  of  Oongress,  or  in  the  nature  of  the  rights  themselves, 
to  give  to  them  locality  [situs'^  anywhere,  so  as  to  subject  them  to  the 
process  of  courts  having  jurisdiction  limited  by  the  lines  of  States 
and  districts."  (Stevens  tr.  Oladding,  17  How.,  451;  Stephens  v.  Cady, 
14  Id.,  531 ;  Murray  v.  Ager,  1  Mackey's  Bep.,  Sup.  Ct  Dist.  Golumbia, 
^;  S.  0.,  105  U.  S.,  126.) 

The  conclusion  is,  that  the  drafts  in  question  are  not  local  assets  for 
administration  in  this  District. 

If  the  appointment  of  an  administrator  in  the  District  of  Ck)lumbia 
was  procured  without  a  knowledge  on  the  part  of  the  court,  that  there 
were  no  assets  here,  unless  the  drafts  were  such,  a  question  might  arise, 
whether  said  appointment  should  not  be  revoked ;  but,  whether  revoked 
or  not,  it  would,  in.  such  event,  be  treated  as  a  nullity.  (Webster  v. 
Beid,  11  How.,  437;  Borer,  Inter-State  Law,  249;  Thompson  v.  Whit- 
man, 18  Wall.,  465 ;  Christmas  v.  Bussell,  5  /d.,  302;  Halstead's  case, 
3' Lawrence,  Gompt.  Dec,  231.) 

2.  The  reason  of  the  law  necessarily  leads  to  the  conclusion  stated  as 
to  the  drafts  in  question.  Decisions  of  courts  are  of  little  value  except 
as  they  rest  on  some  reason.  Oessante  ratione  legiSj  cessatipsa  lex.  The 
common-law  rule,  which  denies  the  right  of  a  foreign  administrator  to 
sue  for,  and  recover,  money  due  from  debtors  in  another  jurisdiction 
than  that  of  such  administrator,  and  which  requires  ancillary  adminis- 
tration for  such  purpose,  is  founded  on  a  poliqf  of  securing  a  preference 
to  local  creditors  (Wilkins  r.  Ellett,  9  Wall.,  740).  And  this  rule  so 
founded  is  enforced,  because,  otherwise,  the  suits  and  debtors  would  be 
subject  to  one  set  of  local  laws,  and  the  administrator,  who  settles  with 
local  creditors,  would  be  subject  to  another,  since  the  tocaJ  jpoirer,  legis- 
lative or  common  law,  can  control  such  suits  and  debtors.  (Pennoyerr. 
NeflF,  95  U.  S.,  714;  Suydam  v.  Broadnax,  14  Pet.,  67,  75 ;  Union  Bank  of 
Tennessee  v.  Jolly's  Admr's,  18  How.,  507 ;  Watson  v.  Tarpley,  Jd.,  517.) 
But  the  United  States  as  a  debtor  is  subject  to  no  local  control  by  any 
of  the  courts  in  the  District  of  Columbia.  And  it  has  no  local  policy 
to  secure.  It  does  not  prefer  creditors  in  the  District  of  Columbia  over 
those  in  Tennessee. 

If  the  Tennessee  administrators  had  a  claim  against  a  private  debtor, 
who  had  no  residence  in  the  District  of  Columbia,  but  who  had  a  safe 
in  the  District  with  money  deposited  therein,  ancillary  administration 
would  be  necessary  here,  if  there  should  be  local  creditors  here.    The 
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reason  for  this  is,  that  the  local  law,  statutory  and  common,  in  such  ease^ 
and  as  to  sueh  property y  requires  such  ancillary  administration.  And 
this  rests  on  the  policy  of  preferring  local  creditors.  The  remedy  of  a 
non-resident  creditor  in  such  case  can  only  be  worked  out  through  an- 
cillary administrators.  And,  in  such  case,  by  the  local  lawj  the  debtor 
has  no  right  to  make  a  voluntary  payment  to  the  domiciliary  adminis- 
trators, but  can  only  lawfully  make  payment  to  the  ancillary  adminis- 
trators. Such  debtor  is  subject  to  the  local  law  and  the  local  policy 
of  the  District.  But  every  reason^  which  requires  this  mode  of  relief  in 
the  case  stated,  fails,  when  applied  to  the  United  States  as  a  debtor. 
The  local  Maryland  statute  as  to  administration,  as  will  be  shown  here- 
after, does  not  include  the  national  sovereignty  (United  States  v.  Bank 
of  the  United  States,  6  How.,  399).  This  sovereignty  is  bound  by  no 
local  statute,  except  such  as  Congress  adopts,  or  such  as  executive 
practice  has  made  executive  national  common  law.  It  is^  as  already 
shown,  no  part  of  the  policy  of  the  United  States  to  prefer  local  cred- 
itors. The  remedies  of  creditors  of  the  United  States  can  be  worked 
ont  without  ancillary  administration.  The  debtor  in  this  case,  the  United 
States,  has  a  right  to  make  payment  in  such  form  as  the  judgment 
of  its  proper  ofQcers  may  deem  authorized  and  settled  by  usage.  The 
role,  which  prevails  under  State  and  local  administrations,  is  founded 
on  the  idea  of  State  citizenship,  and  States  legislate,  and  adopt  com- 
mon-law rules,  accordingly,  and  for  the  purpose  of  discrimination  in 
favor  of  local  citizenship.  It  is  unnecessary  to  enter  into  a  discussion 
of  the  question  of  State  and  national  citizenship  as  it  existed  at  the 
time  the  common-law  rules  were  settled  on  the  subject  of  local  adminis- 
tration. It  is  enough  to  say  that  then,  as  now,  there  was,  and  is,  a  State 
citizenship.  (Const,  of  the  United  States,  Art.  I,  sec.  3,  par.  3 ;  Id,^  Art. 
II,  sec.  1,  par.  5 ;  Jd.,  Art.  Ill,  sec.  2,  par.  1 ;  J(2.,  Art.  4,  sec.  2,  par.  1 ; 
Id.j  Art.  XI ;  J<2.,  Art.  XIY,  sec.  1 ;  Paschal,  Annotated  Const.,  3d  ed., 
pp.  38,  46,  48,  59^^,  222,  269,  279,  298,  305,  404,  450,  452,  468, 482,  485, 
488.)    But  there  is  also  a  national  citizenship. 

The  United  States,  for  all  purposes  of  paying  its  debts,  deals  with 
citizens  of  the  United  States,  whose  citizenship  is  not  only  national  but 
ubiquitous.  (Rev.  Stat,  Titles  xxiv-xxvii,  sees.  1977-2038.)  The  pol- 
icy of  the  Government  is  as  catholic  and  wide  as  national  citizenship. 
After  the  many  ample  discussions  on  the  Constitution,  it  cannot  be 
doubted  now  that  it  secures  to  all  national  citizens  alike  <<  the  equal 
protection  [benefit]  of  the  laws"  (Const,  of  the  United  States,  Art.  XIV). 
lu  Crandall  v.  State  of  Nevada  (6  Wall.,  43),  the  Supreme  Court  said : 

^^The  people  of  these  United  States  constitute  one  nation.  They 
have  a  Government  in  which  all  of  them  are  deeply  interested.  This 
Government  has  necessarily  a  capital  established  by-law  where  its 
principal  operations  are  conducted.  •  •  •  Here  are  the  great  Ex- 
ecutive Departments  administering  the  oflSces  ♦  ♦  ♦  of  tbe  collec- 
tion and  distri  bution  of  the  public  revenues.  •  ♦  ♦  That  Government 
has  a  right  to  call  to  this  point  any  or  all  of  its  citizens  to  aid  in  its  serv* 
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ices.  •  •  •  If  this  right  is  dependent  in  any  sense,  however  lim- 
ited, upon  the  pleasure  of  a  Staie^  the  Gk>vernment  itself  may  be  over- 
thrown by  an  obstruction  to  its  exercise.  •  •  •  The  citizen  also  has 
correlative  rights.  He  hoe  the  right  to  come  to  the  seat  of  Government  to 
assert  any  claim  he  may  have  upon  that  Oovemment^  or  to  transact  any 
business  he  may  have  with  it." 

And  the  court  determined  that  a  State  could  not  levy  a  tax  on  a  rail- 
road or  stage  company  for  passengers  carried  through  and  out  of  the 
State,  because  this  would  by  local  law  impair  the  rights  of  citizens  of 
the  United  States,  all  of  whom  are  entitled  to  equal  rights  in  their 
dealings  with  the  Government  without  local  embarrassment  or  inter- 
ference in  favor  of  local  interests.  The  effect  of  the  claim  now  made  by 
the  ancillary  administrator  is,  that  the  United  States  shall  cease  to  regard 
its  dtizens  as  having  rights  independent  of  States  and  beyond  State  or 
local  control,  and  even  that  the  United  States  itself  shall  discriminate 
among  its  own  citizens  and  favor  local  creditors  to  the  prejudice  or  ruin 
of  general  creditors.  Under  such  rule  local  creditors  would  secure  a 
preference,  which  would,  in  many  cases,  leave  nothing  even  for  the 
ordinary  year's  support  provided  by  law  in  every  State  for  the  widow 
residing  at  the  domicile  of  the  decedent. 

In  common  justice  and  fairness,  the  United  States  should,  and  does, 
recognize  only  the  domiciliary  administrator,  who  by  law  pays  all  gen- 
eral creditors  equally  and|>ro  rata.  It  cannot  by  any  just  rule  recog- 
nize a  local  a?»ei{tor^  administrator,  who  pays  local  creditors  in  full  from 
local  assets,  and  leaves  the  creditors  at  the  domicile  of  the  deceased 
and  elsewhere  nothing  (if  there  be  no  assets  at  the  domicile),  or  only  a 
dividend  from  an  insolvent  estate.  If  the  law  of  the  domicile  should 
attempt  to  discriminate  against  creditors  in  any  other  State,  Congress 
could  then  intervene  and  require  an  equal  distribution  as  to  assets  con- 
sisting of  money  due  from  the  United  States.  (United  States  v.  Hall, 
98  U.  S.,  357 ;  Walton  et  al.  v.  Cotton  et  aL,  19  How.,  358;  2  Op.  Att- 
Gen.,  209;  16  Id.,  494;  7  Id.,  242.) 

There  are  many  principles  and  rules  of  law  applicable  as  between 
private  persons,  which  are  not  at  all  adapted  to  the  Government.  (3 
Lawrence,  Compt.  Dec,  Introduction,  xxii,  xxiv.)  And,  when  the 
reason  of  a  law  ceases  or  is  inapplicable,  the  law  itself  ceases  or  does 
not  apply.  This  is  settled  by  the  maxim  cessanie  ratione  legis,  eessat  ipsa 
lex.  Beason  is  the  soul  of  the  law,  and  when  the  reason  of  any  par- 
ticular law  ceases,  so  does  the  law  itself.  (Broom,  Leg.  Max.,  159;  Co., 
Litt.,  70  b.) 

The  conclusion  follows:  That  the  rule,  as  to  local  administration,  ap- 
plicable to  claims  of  an  estate  against  private  persons,  has  no  applica- 
tion to  claims  against  the  United  States. 

Some  other  reasons  will  be  presented  in  support  of  the  general  prin- 
ciples stated. 

3.  If  the  original  claimants,  John  J.  and  John  N.  Puliiam,  had  not 
died,  payments  would  have  been  made  to  them.    The  obligation  of  the 
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United  States  was  to  pay  them,  aud,  thus,  to  give  them  assets  in  Ten- 
nessee. Why  shonld  their  deaths  change  theaitus  of  the  assetsf  It  wonld 
be  a  breach  of  faith,  if  not  of  the  obligation  of  the  United  States,  and 
so  of  the  Constitution,  if  Congress,  or  the  Treasury  Department,  should 
now  permit  such  change.  (Edwards  v.  Kearzej',  96  IT.  S,  595 ;  Dixon^s 
Ex'rs  V.  Ramsay's  Ex'rs,  3  Cranch,  319 ;  7  Op.  Att.-Gen.,  272.)  Genera]  ■ 
creditors  are  interested  in  that  policy  which  secures  equality  in  the 
payment  of  debts,  and  this  is  a  proper  consideration  in  ascertaining 
what  the  true  rule  of  law  is. 

4.  There  is  no  statute  which  provides  for  an  ancillary  administrator 
in  the  District  of  Columbia  in  such  ca^te  ew  this,  or  which  gives  such  ad- 
ministrator, when  appointed,  any  authority  over  evidences  of  debt  due 
from  the  United  States  or  over  the  money  which  they  represent.  The 
Maryland  Statute  of  1798,  ch.  101,  sub-ch.  14,  sec.  3  (1  Dorsey's  Laws  of 
Md.,  Part  I,  page  408),  which  is  in  force  in  the  District  of  Columbia,  de- 
clares, that  ^^a  common  warrant  for  land  not  executed  or  located  in  the 
lifetime  of  the  deceased,  shall  be  assets  after  his  death,  in  the  hands  of 
an  executor  or  administrator,  and  subject  to  distribution,  as  well  sl^  every 
dtbt  due  tOj  or  just  claim  of  the  deceased J^  And  section  2  of  sub-chapter 
5  of  the  same  chapter  (^1)  authorizes  ancillary  administration  (1  Dor- 
se^^'s  Laws  of  Md.,  Part  I,  page  382).  The  statute  of  Tennessee,  section 
2252  (Thomson  and  Steger,  Rev.  Stat.  Tenn.,  1873,  vol.  1),  provides,  that 
"every  debtor's  property,  except  such  as  may  be  specially  exempt  by 
law,  is  assets  for  the  satisfaction  of  all  his  just  debts^;  and  section  2203 
provides  for  ancillary  administration  in  any  county  "  where  any  debtor 
of  the  deceased  resides,"  or  *' where  any  suit  is  to  be  brought  •  •  • 
in  which  said  estate  is  interested."  Here  are  two  statutes  on  the  sub- 
ject of  administration.  If  a  local  statute  is  to  control,  why  should  the 
Maryland  statute  rather  than  the  Tennessee  statute  be  followed  f 

The  original  claimSy  which  were  allowed  in  favor  of  John  J.  Pulliam  in 
his  own  right  and  as  executor  of  John  N.  Pulliam,  were,  within  the  mean- 
ing of  the  Tennessee  statute,  the  "  property  "  of  the  decedents,  respect- 
ively. The  drafts  issued  for  the  purpose  of  making  payments  of  these 
claims  are  to  be  administered  either  (1)  under  the  Maryland  statute  in 
force  in  the  District  of  Columbia,  or  (2)  under  the  Tennessee  statute,  or 
(3)  under  some  statutory  or  common  law  of  the  United  States. 

The  United  States  could  authorize  administration  for  the  purpose  of 
paying  its  own  debts,  and  direct  the  mode  of  distributing  the  proceeds. 
(2  Op.  Att.-Gen.,  209 ;  4  J<?.,  77  5  16  Id.^  494 ;  United  States  t?.  Hall,  98 
U.  S.,  357 ;  Walton  v.  Cotton,  19  How.,  358;  see  7  Op.  Att.-Gen.,  242.) 
It  does  not  choose  to  do  so. 

There  are  many  reasons  why,  in  this  case,  the  United  States  recognizes 
the  paramount  authority  of  the  Tennessee  administrators. 

The  Maryland  statute  does  include  for  ancillary  administration  all 
claims  against  private  debtors  within  the  local  jurisdiction.    But  it  does 
not  include  claims  against  the  United  States.    When  that  statute  was 
18  D  83 
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pansed,  the  ^'  seat  of  Govern meut,"  at  which  is  located  <<  the  Departmeot 
of  the  Treasury''  (Rev.  Stat.,  233),  from  which  the  drafta  in  question 
issued,  was  not  located  in  the  District  of  Columbia:    (Act  of  Jaly  16, 
1790, 1  Stat.,  130,  sec.  6.)    There  was  not  then,  nor  has  there  been  at  any 
time  since,  any  court  of  Maryland,  or  any  court  under  the  authority  of 
•  Congress,  for  purposes  of  local  administration  in  this  District,  which 
could  entertain  jurisdiction  of  a  suit  in  behalf  of  an  ancillary*  adminis- 
trator against  the  United  States,  or  any  officer  thereof,  to  enforce  pay- 
ment  of  a  claim  against  it.    The  Maryland  administration  statute,  there- 
fore, is^  be  construed  with  reference  to  these  conditions.     There  is  a 
general  rule  of  construction,  which  declares,  that  ^'  a  statute  referring 
to,  or  affecting,  persons,  places,  or  things,  is  [generally]  limited  in  its 
operations  to  [classes  ofj  persons,  places,  or  things,  as  they  existed  [or 
were  provided  for]  at  the  time  the  statute  was  passed."    (Hall  v.  State? 
20  Ohio,  13 ;  United  States  v.  Paul,  6  Pet.,  141 ;  Kendall  t?.  United 
States,  12  Id.,  525;  Mobile  v.   Bslava,  16  M,  234;  City  of  Mobile  «. 
Hallet,  16  Id.,  261 ;  Union  Pacific  Eailway  Co.  r.  United  States,  16  Ct 
CI.,  358.)    However  this  may  be,  it  is  certain,  that,  at  the  time  the  stat- 
ute was  enacted,  the  legislature  never  contemplated  giving  the  local 
courts  the  authority  to  enforce  the  payment  of  money  to  ancillary  admin- 
istrators as  against  the  United  States. 

Neither  a  State  nor  the  District  of  Columbia  has  power  to  enforce 
against  the  United  States  as  a  debtor  the  local  policy  or  preference 
to  which  reference  has  been  made.  If  there  is  no  power  to  enforce 
a  policy,  the  policy  does  not  exist.  Where  there  is  a  right  there  is  a 
remedy.  UH  jits,  ibi  remedium.  Where  there  is  no  remedy  there  can 
be  no  recognized  legal  right.  (Comegys  v.  Vasse,  1  Pet.,  193.)  And 
Congress— the  branch  of  the  Government  having  sole  control  of  the 
remedy — ^has  not  made  it  the  duty  of  executive  officers  to  prefer  an  an- 
cillary administrator.  It  has  neither  adopted  such  policy,  nor  sanctioned 
the  common-law  rule,  so  far  as  the  Government  is  concerned.  Neither 
statutes  nor  rules  of  the  common  law,  local  in  policy,  or  general  in  purpose, 
apply  to,  or  control,  the  Oovernment  of  the  United  States  in  its  duties,  un- 
less by  express  and  imperative  statutory  provision,  or  by  usage  well  esidb. 
lished.  (Sedgwick,  Construction  of  Stat,  and  Const.  L.,  2  ed.,  28,  337: 
1  Blackst.  Com.,  261;  1  Kent,  Com.,  460;  Jones  v.  Tatham,  20  Pa.  St., 
398.) 

The  District  of  Columbia  is  not,  in  its  political  relations  to  the 
United  States,  a  State,  nor  is  it  in  the  matter  of  suits  recognized  as 
such  in  the  courts  of  the  United  States.  (Paschal,  Annotated  Const, 
3d  ed.,  483;  Hepburn  v.  Ellzey,  2  Cranch,  445;  6  Op.  Att.-Gen.,  559.) 
It  owes  its  existence  to  an  absolute  power  delegated  by  the  Constitution 
to  Congress,  and  all  the  laws  in  force  therein  are  subject  to  the  author- 
ity of  Congress,  and  to  the  general  policy  of  the  Government.  And  it 
will  be  shown  hereafter,  that  no  State  can  by  statute,  limit,  control,  or 
interfere  with,  the  United  States,  or  its  officers,  in  paying  its  debts  to 
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the  parties  entitled  thereto  under  its  laws  and  usages^  which  are  the 
Bapreme  law  of  the  land. 

From  all  this  the  conclasion  must  be  arrived  at,  that  the  United 
8tat«6y  in  paying  its  debts,  only  recognizes  the  administrator  appointed 
at  the  domicile  of  the  deceased,  and  the  laws  of  such  domicile  as  to  his 
rights. 

5.  This  is  the  authority  which  common-law  principles  require  the 
executive  officers  of  the  United  States  and  the  courts  of  the  Dis- 
trict to  recognize  as  to  claims  against  the  United  States;  and  this 
law  declares  that  the  situs  of  the  drafts  is  for  all  purposes  of  adminis- 
tration in  the  State  of  Tennessee,  and  not  in  the  District  of  Columbia. 
Thus,  in  Eirtland  v.  Hotchldss  (100  U.  S.,  498),  Harlan,  Justice,  re- 
ferring to  a  debt  due  from  a  person  domiciled  in  one  State  to  a  person 
domiciled  in  another,  said : 

<<  That  debt,  although  a  species  of  intangible  property,  may,  for  pur- 
poses of  taxation,  if  not  for  all  others^  be  regaixled  as  situated  at  the 
domicile  of  the  creditor.  •  •  •  The  debt  then  having  its  situs  at  the 
creditor's  residenocj  both  he  and  it  are,  for  the  purposes  of  taxation, 
fciihin  the  jurisdiction  of  the  State."  (Worthington  v.  Sebastian,  26 
Ohio  St.,  1 ;  Cleveland  P.  and  A.  B.  E.  Co.  v.  Pennsylvania,  15  WalL 
300;  7  Op.  Att.-Gen.,  642.)  And,  in  Wilkins  u.  EUet  (9  Wall,  743),  the 
Supreme  Court,  in  discussing  the  situs  of  a  debt  for  purposes  of  admin' 
istration^  says,  that  ^<  all  debts  follow  the  person,  not  of  the  debtor  in 
respect  of  the  right  or  property,  but  of  the  creditor  to  whom  dueP 

The  identical  question,  that  in  such  ca^e  as  this  the  exclusive  right  of 
administration  is  vested  in  the  Tennessee  administrator,  is  determined 
by  the  well-settled  laws  of  England  and  of  the  United  States  on  the 
authority  of  Vaughan  v.  Northup  (16  Pet.,  6),  and  this  wholly  without 
reference  to  the  act  of  June  24, 1812. 

In  this  case,  the  court,  before  making  any  reference  to  the  statute, 
gives  the  ground  of  the  decision,  on  general  principles,  independent  of 
the  statute^  by  saying: 

"  It  has  been  suggested  that  •  •  •  the  assets  •  •  •  were  received  as 
a  debt  due  from  the  Government  at  the  Treasury  Department  at  Wash- 
ington, and  so  constituted  local  assets  within  this  District.  We  cannot 
yield  our  assent  to  the  correctness  of  this  argument  The  debts  due 
from  the  government  of  the  United  States  have  no  locality  at  the  seat 
of  government.  The  United  States,  in  their  sovereign  capacity,  have 
no  particular  place  of  domicile,  but  possess,  in  contemplation  of  law,  an 
ubiquity  throughout  the  Union;  and  the  debts  due  by  them  are  not  to 
be  treated  like  the  debts  of  a  private  debtor,  which  constitute  local  assets 
in  his  own  domicile." 

And  the  court,  referring  to  the  claim,  "that  before  the  personal  repre- 
sentative  of  any  deceased  creditor,  belonging  to  any  State  in  the  Union, 
wonld  be  entitled  to  receive  payment  of  any  debt  due  by  the  Govern- 
ment, he  would  be  compellable  to  take  out  letters  of  administration  in 
this  District,"  said,  that  ^'such  a  doctrine  has  never  yet  been  sanctioned 
by  any  practice  of  the  Government ;  and  would  be  full  of  public  as  well 
as  private  inconvenience."    From  this  it  is  clear,  that,  even  before  the  ad 
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of  June  24,  1812,  was  passed,  the  riofht  of  do  mi  ciliary  le<2;al  representa- 
tives to  rei-eive  payment  of  claims  against  the  Government  was  well 
settled;  and,  hence,  this  act  was  not  passed  to  confer  any  such  right. 

In  Mackey  v.  Coxe  (18  How.,  103),  no  principle  aflTecting  this  question 
was  distinctly  settled.  Payment  to  a  District  administrator  was  recog- 
nized as  valid ;  but  this  was  because  he  combined  the  authority,  also, 
of  an  administrator  at  the  domicile  of  the  deceased. 

6.  The  domiciliary  administrators  in  this  ca«e  are  the  rightful  claim- 
ants; because  the  United  States,  the  debtor,  has  no  ''locality"  in  the 
District,  and  is  subject  to  no  local  power  of  the  District,  nor  to  any 
local  policy  or  principle  of  law.  The  presence  merely  of  a  promissory 
note,  of  a  draft,  or  of  other  evidence  of  debt,  within  a  foreign  jurisdic- 
tion has  never  been  deemed  as  giving  authority  for  ancillary  adminis- 
tration, unless  the  debtor  was  in  such  jurisdiction  and  subjert  to  its  con 
troL  This  proposition  seems  so  plain  that  it  does  not  require  authority 
or  argument  to  support  it.  In  confiscation  proceedings,  under  the  acts 
of  August  6,  18G1  (12  Stat.,  319),  and  July  17,  1862  (12  Stat.,  589),  it 
was  held  (Miller  v.  United  States,  11  Wall.,  268),  that  a  seizure  of  stock 
in  a  railroad  corporation  "may  be  made  by  giving  notice  of  seizure  to 
the"  proper  officer  of  the  corporation,  who  may  by  law  be  liable  to  the 
service  of  process.  The  corporation  occupies  substantially  the  position 
of  a  debtor  subject  to  garnishee  process.  In  that  case  {Id.^  297),  the 
court,  in  referring  to  the  mode  of  reaching  stocks  and  debtSj  says,  that, 
"in  all  cases  where  the  garnishee  is  a  debtor,  or  where  the  garnishment 
is  of  stocks,  it  is  effected  by  serving  notice  upon  the  debtor  or  corpora- 
tion." (Manso  v.  Almeida,  10  Wheat.,  492;  Suydam  etal  t^.Broadnax, 
14  Pet.,  75;  Owen  v.  Miller,  10  Ohio  St.,  144;  Pennoyer  v.  Neff,  95  U. 
S.,  714;  Draft  case,  1  Lawrence,  Oompt.  Dec,  2d  ed.,  11,  and  cases 
cited;  County  of  Livingston  v.  Darlington,  101  U.  S.,  413.) 

There  are  many  authorities  which  show  that  garnishee  or  trustee  pro- 
cess can  only  reach  money  payable  within  the  jurisdiction  and  owing 
by  a  debtor  who  is  personally  served  with  process  within  the  jurisdic- 
tion. (Drake,  Attachment,  5th  ed.,  473-479,  and  cases  collected;  Tor- 
bill's  case,  1  Saunders,  67,  note  a.;  Day  v.  Paupierre,  7  Dowling  and 
Lowndes,  12 ;  S.O.,  13  Adolphus  and  EUes,  K  S.,  802;  Nye  v.  Liscomb,  21 
Pick.,  263;  Lovejoy  v,  Albee,'33  Maine,  414;  Lawrence  v.  Smith,  45  N. 
H.,  533 ;  Miller  and  Son  v.  Hooe  and  Janney,  2  Cranch,  C.  C,  622.) 

The  debtor  in  this  case,  the  United  States,  is  not  domiciled  in  the 
District  of  Columbia.  (Vaughan  v.  Northup,  15  Pet.,  1;  Murray  «• 
Charleston,  96  U.  S.,  433 ;  6  Op.  Att.-Qen.,  557.)  The  United  States,  as 
a  political  corporation,  exists  on  every  foot  of  territory  within  the  region 
covered  by  its  geographical  name;  and  this,  too,  without  reference  to 
State  lines.  It  can  create  debts,  and  pay  them  at  any  point  within,  or 
beyond,  the  geographical  boundaries  of  the  United  States.  Executive 
officers  in  the  discharge  of  duties  intrusted  to  them  by  statute  are  not 
amenable  to  the  courts. 
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The  drafts  in  question  are  not  i)ro[)erty  in  the  District  of  Columbia, 
nor  are  thej  in  fact  property  at  all.  (Murray  v.  Charleston,  9()  IT.  S., 
433;  Draft  Case,  1  Lawrence,  Conipt.  Dec,  2ded.,  11 ;  Buchanan  v.  Alex- 
ander, 4  How.,  20.)  A  draft  is  not  money;  it  is  merely  the  evidence  of 
a  right  to  demand  or  receive  money.  The  drafts — the  pai>er  evidences 
in  this  case— are  at  present  in  the  District  of  Columbia,  t»ut  the  right 
to  the  money,  which  they  represent,  exists  in  Tennessee,  under  an  as- 
signment by  operation  of  the  law  of  the  State;  and  such  assignments 
have  always  been  recognized  in  this  Depaitment.  The  money  which  is 
to  be  paid  on  them  is  not  necessarily  in  the  District.  The  debts  could 
be  paid  as  well  by  drafts  on  the  assistant  treasurer  at  New  York  or  San 
Francisco. 

It  cannot  be  said  with  any  degree  of  legal  accuracy  that  the  mere  paper- 
drafts  in  question  are  "vendible  and  assignable," and,  therefore,  have  a 
sittis  as  property  in  the  District  of  Columbia.  The paptr-drafts  are  not,  in 
a  legal  sense,  vendible  or  assignable.  Bouvier  says  that,  the  word  "  nego- 
tiable" is  a  term  in  mercantile  law,  which  is  -'applied  to  a  contract  the 
right  of  action  on  tchich  is  capable  of  being  transferred  by  indorsement." 
The  property^  which  is  vendible,  is  the  right  to  receive  money.  This  right 
can  have  no  actual  situs.  It  is  in  nuhibvs^  and,  hence,  the  laic  assigns  to 
it  a  situs  at  the  domicile  of  the  owner.  The  paper  drafts  have  no  value, 
and  are  not  proi)erty.  If  it  could  be  true,  that  the  paper  drafts  them- 
selves are  property  having  a  situs  in  the  District,  then  it  would  neces- 
sarily follow,  that,  if  they  should  be  accidentally  burned,  the  property 
would  be  destroyed.  This,  of  course,  is  absurd.  The  paper-drafts  a  re  evi- 
dences of  rights  to  receive  money.  The  rights  survive  the  destruction 
of  the  evidences.  (2  Daniel,  Neg.  Instrs.,  ch.  XLVI,  p.  407,  sees.  1461, 
14H5.)  Bnt,  if  the  United  States  as  a  political  corporation  and  as  a 
debtor  had  a  "locality"  in  the  District,  as  it  has  not,  and  if  the  drafts 
were  property  in  the  District,  as  they  are  not,  yet  the  rights  of  the 
domiciliary  administrators  to  the  drafts  would,  for  sufficient  reasons 
herein  shown,  remain  unimpaired. 

It  may  be  urged,  that  the  Treasury  of  the  United  States  is  in  the  Dis- 
trict of  Columbia;  that  the  drafts  are  payable  at  the  Treasury;  and 
that  the  money  to  make  payment  is  already  there;  and,  hence,  that  the 
Treasury  and  the  money  have  a  situs  in  the  District,  to  which  the  rights 
of  the  District  administrator  attach. 

The  act  of  May  1,  1S82  (22  Stat,,  Private  Laws,  688,  689),  appropri- 
ated  money  to  pay  the  claims  now  in  question.  The  money  so  appro- 
priated has  been  carried  by  the  i)roper  appropriation  warrant  (1  Law- 
rence, Compt.  Dec,  2d  ed.,  App.,  421)  to  the  credit  of  "  Claims  for  quar- 
termaster's stores  and  commissary  supplies,  act  July  4,  1864"  (13  Stat., 
381 ;  Rev.  Stat,  300  A-B),  on  the  books  in  the  warrant  division  of  the 
Secretary's  office,  in  the  office  of  the  First  Comptroller,  and  in  the  office 
of  the  Register  of  the  Treasury  (Digest  of  Appropriations,  1883,  pp. 
175,185,195).    There  is  no  sum  carried  specifically  to  the  credit  of  John 
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J.  Pulliain,  either  in  his  own  right,  or  as  executor;  but,  if  there  were  a 
sum  so  carried  to  his  credit,  it  would  only  be  evidence  that  the  proper 
oflBcers  are  authorized  to  make  payment.  It  is  also  true,  that,  by  sec- 
tion 30G  of  the  Revised  Statutes,  if  the  drafts  in  question  shall  remain 
out^tandivg  and  unpaid  for  three  years,  the  money  appropriated  to  pay 
them  will  be  carried  to  the  credit  of  the  proper  parties,  *'  and  into  an 
appropriation  account  to  be  denominated  *  outstanding  liabilities.^" 
(Rev.  Stat.,  307.)  But  it  is  not  at  all  correct  to  say  that  the  money, 
with  which  the  drafts  are  to  be  paid,  is  completely  "  segregated "  from 
all  other  money  in  the  Treasury.  Nor  can  it,  in  any  legal  sense,  be  said, 
that  anything  thus  far  done  has  resulted  in  effectually  *'  ear-marking" 
the  money  called  for  by  the  drafts  with  the  names  of  its  true  owners. 
Thus,  in  Buchanan  v,  Alexander  (4  How.,  20),  it  is  SJiid,  that: — 

"So  long  as  money  remains  in  the  hands  of  a  disbursing  officer,  it  is 
as  much  the  money  of  th-e  United  States  as  if  it  hfvd  not  been  drawn  from 
the  Treasury.  Until  paid  over  •  •  •  to  the  i)erson  entitled  to  it, 
the  fund  cannot  in  any  legal  sense  be  considered  a  part  of  his  effects." 

And  this  must  be  especially  so  in  this  case,  since  the  Treasurer  of  the 
United  States,  who  is  the  disbursing  otticer  authorized  to  pay  these 
drafts,  has  not  "  drawn  from  the  Treasury  "  the  money  with  which  to 
make  payment.  And  it  is  shown  by  authorities  hereafter  presented, 
that,  until  money  or  other  articles  are  actually  segregated  from  a  general 
mass,  and  either  actually  or  constructively  delivered  to  the  party  who  may 
be  entitled  to  receive  the  same,  no  title  parses  to  him.  In  Hukill's  case 
(16  Ct.  CL,  505),  the  court  said: 

"An  appropriation  by  Congress  of  a  given  sum  of  money  for  a  named 
purpose  is  not  a  designation  of  a  particular  pile  of  coin  or  roll  of  notes 
to  be  set  aside  and  held  for  that  purpo.se  and  to  be  used  for  no  other ; 
but  simply  a  legal  authority  to  apply  so  much  of  any  money  in  the 
Treasury  to  the  indicated  object." 

This  sufficiently  answers  the  question,  "  why  should  not  the  money 
represented  by  these  drafts  and  set  aside  for  their  payment  be  consid- 
ered local  assets  here !"  And,  even  if  the  money  were  segregated,  the 
question,  who  is  entitled  to  receive  it,  is  to  be  decided  by  principles 
whi(;h  determine  that  the  domiciliary  administrators  are  the  proper 
claimants.  The  location  of  the  Treasury  is,  for  the  reasons  alreaily 
stated,  wholly  immaterial — a  matter  of  no  more  importance  than  the 
location  of  the  Washington  monument. 

But,  as  a  matter  of  law,  the  Treasury  is  not  entirely  in  the  District 
of  Columbia.    The  act  of  July  4,  1840  (5  Stat,  385),  providi^d,  that: 

*' There  shall  be  prepared  and  provided,  within  the  new  Treasury 
building  now  erecting  at  the  seat  of  Government,  suitable  and  con- 
venient rooms  fin*  the  use  of  the  Treasurer  of  the  United  States,  his 
assistants  and  clerks:  and  sufficient  and  secure  fireproof  vaults  and 
safes  for  the  keer)ing  of  the  ])nhlic  mom*ys  in  th**  poss<»ssion  and  under 
the  immedi'ite  control  of  the  snid  TrcJisiin»r;  whirh  said  rooms,  vaults, 
and  >ales,  are  hereby  constitnte<l  and  der-lared  t  >  be,  the  Treasury  of  the 
United  States.  And  the  saidTrcjisu'-crof  the  UniterlStites  shall  keep 
all  tlie  public  moneys  which  shall  come  to  his  lian  li  in  the  Treasury  of 
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the  United  States,  as  hereby  constituted,  antil  the  same  are  drawn 
therefrom  according  to  law." 

The  location  of  the  Treasury  by  this  act  was  deemed  unwise,  and  the 
act  of  August  13, 184 L  (5  Stat.,  439),  repealed  the  same. 

The  act  of  August  6,  1846  (9  Stat.,  59),  adopting  a  different  phrase- 
ology from  thatof  the  act  of  July  4, 1840,  evidently  with  a  view  to  enlarge 
the  location  of  the  Treasury,  and  which  is  carried  into  the  Revised 
Statutes,  as  Sec.  3591,  piovides  that: 

"  The  rooms  provided  in  the  Treasury  building  at  the  seat  of  Gov- 
ernment for  the  use  of  tbe  Treasurer  of  the  United  States,  his  assist- 
ants, and  clerks,  and  occupied  l»y  them,  and  the  fire  proof  vaults  and 
safes  erected  therein  for  the  keeping  of  the  public  moneys  in  the  pos- 
session and  under  the  immediate  control  of  the  Treasurer,  and  such  other 
apartments  as  are  provided  as  pUices  of  deposit  of  the  public  money  ^  shall  be 
the  Treasury  of  the  United  States.^' 

This  act  of  August  6,  1846,  locates  the  Treasury,  not  only  ^Mnthe 
Treasury  building,"  at  Washington,  but  also  in  "  such  other  apartments 
as  are  provided  as  places  of  deposit  of  the  public  money."  The  "  other 
apartments"  which  "are  provided  as  places  of  di*iK)sit,"  are  at  all  the 
important  points  in  the  United  States  (Rev.  Stat.,  3211, 3592, 3595,  3598, 
3599,  3620,  5153).  See  Rev.  Stat.,  3615,  3641.  The  Treasury  has  "  an 
ubiquity  throughout  the  Union."  This  gives  to  overy  domiciliary  ad- 
ministrator the  convenience  of  payment  at  such  pi^int  as  he  may  desire. 

There  may  doubtless  be  acts  of  Congress  which,  when  referring  to  the 
Treasury  of  the  United  States,  intend  thereby  the  Treasury  at  Wash- 
ington (Cooke  et  al.  v.  United  States,  91  U.  S.,  401).  But,  in  the  gen- 
eral sense,  the  Treasury  is  not  limited  to  this  place  (United  States  v. 
Savings  Bank,  104  U.  S.,  730). 

In  May,  1825,  the  circuit  court  of  the  United  States  in  this  Bistrict 
considered  this  question  somewhat,  in  reference  to  money  held  in  the 
Treasury  for  the  payment  of  claims.    The  court  said: 

^'  The  fund  out  of  which  the  claims  are  to  be  paid  are  in  the  Treasury  of 
the  United  States.  Where  is  that  t  The  l^easurer  resides  at  Wash- 
ington, and  the  head  of  the  Department;  but  is  the  money  there  t  Can 
the  fund  be  said  to  be  within  the  jurisdiction  of  the  court  1  We  think 
not."    (Vasse  v.  Comegys,  2  Cranch,  C.  C,  564.) 

There  has  been  no  action  taken  in  relation  to  the  drafts  now  iti  ques- 
tion which  makes  them  local  assets  in  the  District.  It  may  be  admit- 
ted, that  the  Treasurer  may  elect  to  pay  the  drafts  at  the  Treasury 
Department,  and  that, /or  this  purpose,  the  Treasurer  is  the  Govern- 
ment. This  leaves  for  answer  only  the  inquiry,  what  is  to  prevent  the 
"  Government"  "from  considering  the  seat  of  Government  as  its  habitat 
for  that  purpose!" 

The  answer  seems  plain  enough.  The  Government  may  do  an  act  at 
a  given  place,  as,  pay  money  at  the  Treasury  Department,  and  thus 
locate  the  place  of  performing  the  act;  but  this  does  not  locate  a  habitat 
for  the  Government.  It  can  have  no  habitat.  The  Sni)renie  Court  has 
said,  and  tliis,  too,  witliout  reference  to  the  eft'eet  of  any  statute,  that 
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'<  tbe  United  States  (the  corporate  Oovernment)  in  their  sovereign  ca- 
pacity have  no  particular  place  of  domicile  [or  lidbitat^]  bnt  possess  in 
contemplation  of  law  an  ubiquity  throughout  the  Union."  (Vaughan 
V.  Northup,  16  Pet.,  6.) 

It  is  urged,  that  the  drafts  become  local  assests  in  the  District  by  the 
election  of  the  Government  to  make  them  payable  at  the  ofiQce  of  the 
Treasurer  here.  To  constitute  them  local  assets  here,  therefore,  it  must 
be  assumed,  that  "an  indebtedness  by  the  United  States  may  or  may 
not  be  local  assets  here  at  the  election  of  the  Oovernment; "  that  "it  is  the 
privilege  of  the  debtor  and  not  of  the  creditor  or  his  legal  representatives 
to  determine  the  question '^  and  that,  "  if  the  Government  elects  to  make 
it  [the  indebtedness]  such,  it  becomes  assets  which"  a  court  of  the  Dis- 
trict "can  take  jurisdiction  over  and  administer."  And  the  inquir}*  is 
presented,  "  What  is  to  prevent  the  Government  from  electing  to  liay  its 
debts  in  the  District  only,  and  from  considering  the  seat  of  Oovernment 
as  its  habitat  for  that  purposed 

It  is  a  mistake  to  suppose  that,  when  the  Government  elects  to  pay 
a  debt  at  the  Treasury  Department,  it  thereby  "elects"  to  make  such 
debt  "local  assets"  which  a  court  of  the  District  can  take  jurisdiction 
over  and  administer.  (7  Op.  Att.-Gen.,  68, 542.)  No  statute  has  given 
any  effect  of  this  kind  to  such  payment.  No  officer  of  the  Government 
has  ever  declared  that  such  payment  had  any  such  effect,  nor  has  any 
officer  ever  been  authorized  to  so  declare.  No  principle  of  the  com- 
mon law  so  declares.  On  the  contrary,  the  universal  rule  of  the 
common  law  is,  that  the  legal  sitvs  of  a  debt  follows  the  domicile  of 
the  creditor,  and  hence,  must  necessarily  pass  by  operation  of  law  to  his 
domiciliary  legal  representative.  There  is  a  rule  of  local  common  law, 
which,  for  local  reasons,  transfers  the  right  of  action  on  claims  against 
private  debtors  to  an  ancillary  administrator  at  the  siUis  of  the  debtor. 
So,  when  a  non-resident  private  debtor  has  made  a  promise  to  pay 
money  at  a  place  within  a  particular  jurisdiction,  such  money  may  be 
reached  by  garnishee  or  trustee  process,  or  by  creditor's  bill,  provided 
the  debtor  can  be  personally  served  with  process  and  may  lawfully  be 
subjected  thereto.  (Drake,  Attachment,  6th  ed.,  475;  Young  t?.  Bo&s 
11  Foster,  201.)  But  neither  of  the  last  two  principles  stated  has  any 
application  to  claims  against  the  United  States;  because,  it  has  no  local 
situs  as  a  debtor,  the  reason  of  the  local  rule  doe«  not  apply  to  its  debt, 
and  neither  local  statutes  (United  States  v.  Bank  of  the  United  Statt*s, 
5  How.,  397),  nor  local  common  law  applies  to  restrain  or  interfere  with 
the  United  States  in  its  own  voluntary  performance  of  its  duties.  And, 
besides,  it  is  not  subject  to  judicial  process.  Numerous  authorities  have 
been  presented  in  support  of  all  these  principles. 

The  theory,  which  locates  a  draft  payable  at  the  Treasury  Depart- 
ment as  local  assets  here,  assumes,  that,  "if  the  Treasurer  choose  to  rec- 
ognize a  local  administrator  in  this  District  as  a  proper  party  to  receive 
payment  of  a  Government  debt,  it  seems  to  be  within  his  power  to  do 
so." 
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On  the  assumption,  that  the  decision  of  the  Treasurer  determines 
whether  the  domiciliary  or  ancillary  administrator  shall  receive  pay- 
ment, the  court,  which  made  the  decree  in  relation  to  the  drafts  now  in 
question,  acted  either  without  authority  or  against  the  law;  because 
the  Treasurer  refused  to  pay  the  ancillary  administrator.  But,  as  a  mat- 
ter of  law,  the  Treasurer  has  no  authority  to  decide  to  whom  payment 
shall  be  made.  This  is  to  be  determined  by  the  First  Comptroller,  who 
has  decided  that  the  Tennessee  administrators  should  be  paid.  His 
opinion  is  one  authorized  by  the  statute,  and  is  conclusive  on  the  Treas- 
urer and  on  courts  so  far  as  it  fixes  the  duty  of  the  Treasurer  to  pay  the 
Tennessee  administrators;  and  there  can  be  no  exercise  of  judicial 
power  until  after  such  payments.  This  decision,  as  is  said  in  Johnson 
r.  Towsley  (13  Wall.,  85),  "undoubtedly  *  •  •  constitutes  a  vested 
rightj  and  it  can  only  be  divested  according  to  law."  The  theory,  that 
the  drafts  payable  at  the  Treasury  Department  are  assets  for  local  ad- 
ministration here,  assumes,  that  "the  payment  [to  the  ancillary  admin- 
istrator] would  be  considered  a  discharge,  and  [that,]  if  so,  the  local 
administrator  must  be  held  to  have  rightfully  received  it,  and  the  money 
to  be  assets  in  his  hands.'^  This  assumption,  without  any  authority  of 
law  to  support  it,  is  the  very  point  to  be  decided.  So  far  as  the  case  of 
Wilkins  v.  Ellett  (9  Wall.,  740)  can  in  any  way  affect  this  question,  it 
supports  the  validity  of  a  payment  to  the  domiciliary  and  not  to  the 
ancillary  administrator.  Payment  to  the  ancillary  administrator  will 
not  be  a  discharge  of  the  liability  of  the  (Jnited  States  as  against  the 
domiciliary  administrator,  unless  some  law  makes  it  so,  and  none  does. 

The  theory,  that  the  drafts  are  local  assets  in  the  District,  assumes, 
that  "  the  bill  of  the  Government  *  •  •  is  governed  by  the  same 
rules  as  that  of  an  individual.  The  United  States  v.  Bank  of  Metro- 
polis, 15  Pet.,  377."  For  certain  purposes  this  is  so.  But  no  court  has 
ever  held,  that,  for  the  purpose  now  under  consideration,  "the  bill  of 
the  Government  •  •  *  is  governed  by  the  same  rules  as  that  of  an 
individual."  On  the  contrary,  the  Sui)rerae  Court  has  settled  a  prin- 
ciple, which,  as  applied  in  this  case,  determines  that  the  Maryland  ad- 
ministration statute  and  the  local  common  law  of  the  District  do  not 
apply  to  the  drafts  in  question  or  to  the  fund  on  which  they  are  drawn. 
Thus,  in  The  United  States  v.  The  Bank  of  the  United  States  (5  How., 
399),  it  appeared:  That  the  Maryland  statute  of  1785  (1  Dorsey's  Laws 
of  Md.,  Part  I,  ch.  38,  page  197)  provided,  "  that  upon  all  bills  of  ex- 
change hereafter  drawn  in  this  State  on  any  person,  corporation,  com- 
pany or  society,  in  any  foreign  country,  and  regularly  protested,  the 
owner  or  holder  of  such  bill,  or  the  person  or  persons,  company,  society, 
or  corporation,  entitled  to  the  same,  shall  have  a  right  to  receive  and  re- 
cover •  •  •  fifteen  per  cent,  damages";  that  a  "  draft  was  drawn  by 
one  Government  (the  United  States)  on  another  (France),  and  of  neces- 
sity accompanied  by  other  documents  " ;  and  that  the  draft  was  pro- 
tested for  non-payment :  and  the  question  was,  whether  the  United 
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States  was  liable  for  the  statutory  damages.  The  coart  decided  that  it 
was  not,  and  said : 

"  It  follows,  •  •  •,  from  the  character  of  the  drawer  and  the 
drawee,  and  the  natureof  the  fund  drawn  upon,  that  this  transaction  could 
not  be  governed  by  the  commercial  law;  much  less  by  a  statute  of  Mary- 
land, which  happened  to  be  in  force  in  the  District  of  Columbia  where 
the  draft  was  drawn.  •  •  •  The  commercial  law  •  •  •  in  our 
opinion  could  not  be  made  to  apply  to  the  subject-matter  of  drawing,  nor 
in  any  form  of  instrument  founded  on  the  subject-matter.  •  •  •  A 
bill  of  exchange  in  form  drawn  by  one  government  on  another  •  *  • 
is  not  and  cannot  be  governed  by  the  law  merchant." 

This  case  only  asserts  a  principle  announced  in  many  cases,  viz :  that 
the  United  States  is  not  controlled  nor  affected  in  any  way  by  State  stat- 
utes or  common  Jaw  in  paying  its  debts  or  in  carrying  on  any  of  its 
operations,  except  as  it  chooses  to  adopt  such  statutes  or  common  law. 
{Eailway  Co.  v.  Whitton's  Administrator,  13  Wall.,  270.)  And  it  has 
been  held  that  the  practice  of  the  executive  departments  is  regarded  in 
determining  the  liability  of  the  United  States  (8  Op.  Att.  Gen.,  1). 
The  practice  of  the  executive  departments  has  been,  to  pay  claims  of 
decedents  to  the  domioiliary  legal  representative. 

Why  does  the  local  law  of  the  District  apply  to  these  drafts  when 
the  law  merchant  does  not!  What  principles  so  exclude  one  and  not 
the  other! 

The  theory,  that  the  drafts  are  local  assets  in  the  District,  assumes 
that,  ^^the  cause  of  action  is  here  only."  The  cause  of  action  has  no 
Htus.  If  a  debtor  promise  to  pay  a  bill  at  a  given  place  and  fail  to  do 
so,  he  is  liable  to  an  action  wherever  he  can  be  found  and  served  with 
process.    Thus,  it  is  said: 

''The  present  locality  of  actions  is  founded  in  some  cases  on  common- 
law  principles,  and  in  others  on  positive  enactments  of  statute  law. 
♦  •  •  Personal  actions,  that  is  to  say,  actions  which  seek  nothing 
more  than  the  recovery  of  money  •  •  •,  are  in  moat  cases  tran- 
^tory^  whether  they  sound  in  tort  or  in  contract:  Because  actions  of 
this  class  are,  in  most  instances,  founded  on  the  violation  of  rights 
which  in  contemplation  of  law  have  no  locality.'"  (Oould,  Pleading, 
ch.  3,  sees.  105,  112.) 

The  theory  that  the  drafts  are  local  assets  here,  assumes  that  no  pay- 
ment can  be  made  unless  the  drafts  are  produced — that  "  without  them 
the  money  cannot  be  drawn."  This  is  a  grave  error.  If  this  were  so, 
the  destruction  of  the  drafts,  as  already  stated,  would  annihilate  the 
right  to  payment.  But,  as  has  been  shown,  the  right  to  payment  is  not 
lost  when  the  drafts  are  destroyed.  If  they  are  improperly  withheld  by 
a  person  having  no  right  to  them,  as  in  this  case,  the  rightful  claim- 
ants, the  Tennessee  administrators,  are  entitled  to  demand  and  receive 
payments  of  the  debts  due  to  them,  of  which  these  drafts  are  merely 
evidences.  (Di  Cesnola's  case,  2  Lawrence,  Compt.  Dec,  2d  ed.,  142.) 
A  draft  is  evidence  of  indebtedness.  (McKnight's  case,  13  Ct.  CI.,  305; 
S.  c,  98  U.  S.,  179.)  It  is  evidence  of  an  "account  stated"  (Hager  v. 
Thompson,  1  Black,  80),  and  will  support  assumpsit  (II  Eng.  Law  & 
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JEJq.,  421;  Davis  t?.  Georgetown  Bridge  Co.,  1  Craiich,C.  C,  147).  The 
payee  in  a  draft  may  '^  maintain  an  action  upon  it  if  it  were  lost,  or  if 
the  debtor  had  paid  it  apon  a  forged  inciorsement,  thoagh  it  might  never 
have  come  to  his  actnal  custody  "  (Buffalo  Bayou  R.  R.  Co.'s  ca«e,  16  Ct. 
CI.,  246).  The  recovery,  however,  is  upon  the  original  right,  or  cause  of 
action.  The  draft  is  merely  evidence  of  the  right,  and  not  the  right 
itself. 

In  every  view  of  this  case,  there  seems  to  be  no  legal  principle  on 
which  it  can  be  said  that,  ^'the  case  stands  as  if  an  administrator  ap- 
pointed here  were  %mng  2k  resident  debtor  on  his  promissory  note  payable 
here,  and  the  latter  were  making  the  defense  that  there  is  an  adminis- 
trator at  the  domicile  of  the  deceased,  which,  and  obviously,  is  no  bar 
to  the  action."  The  United  States  is  not  a  resident  debtor  here;  the  local 
ancillary  administrator  cannot  sue  the  United  States,  because  it  cannot 
be  sued,  and  because  he  has  no  right  of  action;  and  the  United  States 
is  ready  to  pay  the  proper  claimants,  as  determined  by  the  executive 
officers  authorized  to  decide  that  question,  as  it  has  been  decided  in  ac- 
cordance with  the  recognized  doctrine  of  the  Court  of  Claims  and  the 
practice  of  the  executive  departments.  It  seems  incredible,  that  the 
law  has  given  to  any  executive  officer  the  authority  to  fix  the  locality 
of  debts  by  locating  the  place  of  payment  here,  or  in  New  York,  or  in 
San  Francisco.  To  so  hold  is  to  say  that,  rights  are  not  fixed  by  law, 
but  by  official  discretion^  which  opens  wide  the  door  for  favoritism,  fraad, 
and  corruption.  If  it  be  true  that,  an  attorney  prosecuting  a  claim 
against  the  United  States  in  this  District  can,  through  favoiitism  or 
otherwise,  secure  a  locality  for  a  debt  of  the  Government,  by  procuring 
a  draft  payable  here,  and  can,  by  a  creditor's  bill  or  by  mandamus  or 
by  both  combined,  compel  payment  to  a  creditor  of  the  claimant  here, 
then  claimants  will  be  thereby  admonished  that  their  interests  will  re- 
qaire  their  claims  to  be  prosecuted  by  attorneys  elsewhere,  and  no  more 
effectual  mode  can  be  devised  of  driving  business  away  from  local  at- 
torneys here.  The  drafts  in  question  are  not  local  assets  in  this  Dis- 
trict for  purposes  of  administration.* 


*  It  is  evident  that  Congress  should  make  some  provision  by  statute  for  the  adminis- 
tration of  money  due  from  the  United  States  to  the  estates  of  foreign  decedents.  The 
creditors  iu  the  IJuited  States  of  such  decedents  are  by  international  law  entitled  to 
ancUlary  administration  here  to  secure  the  payment  of  their  claims  and  to  remit  the 
surplus  to  the  foreign  domiciliary  legal  representatives.  ( Halstead's  case,  3  Lawrence, 
Cornpt.  D'jc,  237,  no'6,  and  cas^s  cited.)  The  local  assuts  here  within  the  exclusive 
jiirindiction  of  any  State  are  subject  to  administration,  securing  a  preference  to  the 
creditors  in  Hitch  State,  and  with  a  legal  obligation  to  remit  the  surplus  to  the  domi- 
ciliary legal  representatives.  There  is  no  provision  by  statute  for  securing  payment 
from  the  wH'^ts  to  claimants  in  other  States.  Such  surplus  might  posMibly  constitute 
assets  having  a  situs  in  tiie  rnited  States  without  mfereuce  to  the  locus  in  any  State, 
and  so  anthorize  adminJHtration  in  any  other  State  for  the  benefit  of  creditors  therein. 
Buf,  there  might  be  creditors  in  several  States  and  conflicting  claims  for  arl ministra- 
tion. TIv»r»^  would  bn  much  of  justice  iu  a  provisidu  by  tivaty.  or  act  of  Congress, 
which  would  secure  adtninistratiou  in  the  Unito^l  Stivtes  under  national  authority  in 
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7.  This  is  the  law  sanctioned  by  judicial  asage.  For  ten  years,  since  the 
repeal  of  section  11  of  the  act  of  June  24, 1812  (2  Stat.,  758),  which  gave 
to  executors  and  administrators  appointed  in  any  State  the  right  to  sue 
in  the  courts  of  the  District  of  Columbia,  the  uniform  practice  of  the 
Court  of  Claims  has  been,  to  recognize  the  right  of  executors  and  ad- 
ministrators appointed  at  the  domicile  of  the  deceased,  as  well  as  those 
appointed  in  this  District,  to  maintain  suit's  against  the  United  States 
as  fully  as  when  said  section  11  was  in  force;  and  this  practice  has  been 
unquestioned  in  that  court  and  in  the  Supreme  Court.  (Walker's  Ex- 
ecutor's case,  12  Ct.  CI.,  408;  Hamner's  case,  13  Id.,  7;  Mrs.  Mellen's 
case,  13  Id.,  71;  Mrs.  Campbell's  case,  13  Id.,  108;  Tice's  case,  13  Id., 
112 ;  Taylor's  case,  13  Id.,  395 ;  McPherson's  case,  13  Id.,  543 ;  United 
States  V.  Taylor,  104  U.  S.,  216;  Johnson's  case,  14  Ct.  CL,  276;  Fendall's 
case,  14  Id.,  247;  Murphy  and  O'Neil's  case,  14  Id.,  537 ;  Peck's  case,  15 
Jd.,364;  Brown's  case,  15  Jrf.,  392;  Hart's  case,  15  W.,  424 ;  s.c.,16id., 
459;  Burdett'sca«e,  15/d.,  466;  Mrs.  Thomas's  case,  15  7(Z.,  335;  Dyke's 
case,  16  Id.,  289;  Ensign  Broadus's  case,  16  Id.,  415 ;  Sherburne's  case, 
16  Id.,  491;  Hall's  case,  17  Id.,  39;  Donnelly's  case,  17  Id.,  105  ;  Hene- 
gan's  case,  17  Id.,  155,  283 ;  Green's  cjise,  17  Id.,  174.) 

It  is  thus  apparent  that  the  act  of  June  24,  1812,  has  not  been 
regarded  as  material  to  give  to  such  executors  and  administrators  the 
authority  to  collect  claims  against  tlie  United  States  in  this  District, 
whether  such  claims  were  payable  at  the  Treasury  by  dratl  or  in  money. 
The  jurisdiction  of  the  Court  of  Claims,  like  that  of  executive  officers, 
is  given  by  statute,  and  is  in  no  way  affected  as  to  the  proper  parties  to 
an  action  or  otherwise,  by  any  merely  local  rule  of  law.  (Thompson  r. 
Railroad  Companies,  6  Wall.,  134.)  Congress  might  require  this  court 
to  hold  sessions  in  each  of  the  several  judicial  circuits  of  the  United 
States,  and  to  pass  upon  the  rights  of  claimants  residing. therein. 
(Rev.  Stat.,  604.)  If  a  court  were  held  at  Bost4>n,  to  hear  cases  in  be- 
half of  claimants  residing  in  the  several  States  comi)osing  the  circuit — 
Rhode  Island,  Massachusetts,  New  Hampshire,  and  Maine — the  domi- 
ciliary administrator  appointed  in  each  State  could  sue  in  the  court  so 
held.  If  the  Massachusetts  domiciliary  administrator  could  sue — why 
not  a  domiciliary  administrator  appointed  in  Maine  t    Neither  any  statute 

aU  such  cased,  and  thus  protect  all  creditors  in  the  Uuited  States  equally.  Debtsdue 
from  the  United  States  to  the  estates  of  forei|j^Q  decedents  constitute  assets  having  no 
State  8itu8  but  **an  ubiquity  throughout  the  United  States."  Congress,  evidently, 
should  provide  by  statute  for  the  administration  of  these  assets  for  the  equal  benefit 
of  all  creditors  in  the  United  States.  In  the  absence  of  such  statute  executive  ofB- 
cers  charged  w^ith  the  duty  of  paying  such  debts  of  the  United  States  would,  on  prin- 
oiples  of  international  law,  have  a  right  to  secure  equally  all  creditors  in  the  Unit«Hi 
States  of  such  decedent.  The  mode  of  doing  this  is  not  deflued  by  any  well-settled 
usage.  As  such  debts  have  a  situs  all  over  the  United  States,  it  would  seem  proper, 
in  the  absence  of  any  act  of  Congress  on  the  subject,  to  permit  administration  in  every 
State  having  creditors  therein,  to  require  their  debts  to  be  ascertained,  to  pay  to  the 
respective  administrators  sums  sufficient  to  meet  all  liabilities,  or  pro  rata  io  case  of 
a  deficiency,  and  to  remit  any  surplus  to  the  foreign  domiciliary  legal  representatives. 
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nor  any  rule  of  reason  or  law  has  interposed  any  barrier  to  such  suit.  On 
the  contrary,  the  statute  i^ives  to  the  court  jurisdiction  of  "all  claims" 
of  the  classes  therein  sitiecified.  (Bev.  Stat.,  1059.)  This  means  the 
claims  of  parties,  whoever  and  wherever  they  may  be,  without  reference 
to  the  place  where  the  tourt  is  held.  If  the  statute  should  authorize 
the  court  to  hold  sessions  in  the  several  judicial  circuits  and  to  adjourn 
from  place  to  place  in  a  circuit,  would  a  domiciliary  administrator  ap- 
pointed in  Massachusetts,  who  commenced  an  action  while  the  court 
wa«  sitting  there,  lose  his  right  to  prosecute  when  the  court  adjourned 
its  session  to  some  point  in  Maine!  Clearly  not.  He  could  not  be  sup- 
planted by  an  ancillary  administrator  appointed  in  Maine,  because  the 
right  of  action,  having  attached  with  the  original  action,  could  not, 
except  by  "  due  process  of  law,"  be  divested. 

The  Court  of  Claims  and  accounting  officers  recognize  the  existence^ 
under  the  laws  of  the  United  States,  of  claims  against  the  United  States 
in  favor  of  claimants,  wherever  they  may  respectively  reside  in  the  sev- 
eral States  or  elsewhere.  They  recognize  the  right  of  each  State,  in  the 
absence  of  any  law  of  Congress  on  the  subject,  to  determine  the  suc- 
cession to  estates,  that  is,  to  declare  who  shall  be  the  legal  representa- 
tive of  a  decedent  who,  at  his  decease,  was  a  citizen  domiciled  in  such 
State. 

The  act  of  September  24, 1789  (1  Stat.,  92,  sec.  34),  as  carried  into  the 
Revised  Statutes,  provides,  as  follows : 

"  Sec.  721.  The  laws  of  the  several  States,  except  where  the  Consti- 
tution, treaties,  or  statutes  of  the  United  States  otherwise  require  or 
provide,  shall  be  regarded  as  rules  of  decision  in  trials  at  common  law, 
in  the  courts  of  the  United  States,  in  cases  where  they  apply."* 

The  local  rule  of  common  law,  which,  in  each  State,  gives  a  right  of 
action  in  favor  of  ancillary  administrators,  is  recognized  by  the  circuit 
and  district  courts  of  the  United  States,  as  are  other  local  rules,  "  in  cases 
where  they  apply. ^  This  local  rule  as  to  ancillary  administrators  applies 
between  private  persons.  But  the  above  section  of  the  Revised  Statutes 
does  not  apply  it  to  the  United  States  as  a  debtor,  because  said  section 
does  not,  in  express  terms  or  by  necessary  inference,  include  the  United 
States,  and,  hence,  does  not  apply  to  it.    As  to  such  debtor,  the  role  of 


*  Brown  v.  Van  Braam,  3  Dall.,  344 ;  Robinson  t\  Campbell,  3  Wh.,  212;  Cohens  v. 
Virginia,  6  Id.,  264;  Wayman  v.  Southard,  10  Id.,  1;  Green  v.  NeaVs  Lessee,  6  Pet., 
291;  Roes  r.  Dnvall,  13  Id.,  45;  Swift  r.  Tyson,  16  Id.,  1 ;  Lane  v.  Viok,  3  How.,  464 ; 
Lnthnr  V.  Borden,  7  Id,,  1 ;  Williamson  r.  Berry,  8  Id.,  495;  Van  Rensselaer  o.  Kearney, 
11  Id.,  29r7;  U.  S.  v.  Reid,  12  Id.,  361 ;  Neves  v.  Scott,  13  Id.,  268;  Carroll  v.  CarrolPs 
Lessee,  16  Id.,  275 ;  Morgan  v.  Curtaneous,  20  Id.,  1 ;  Fenn  v.  Holme,  21  Id.,  481;  Jeter 
V.  Hewitt,  22  Id.,  352;  Suydam  v.  Williamson,  24  Id.,  427;  Sheirburn  v.  Cordova,  24 
/id.,  423;  Haussnecht  v.  Claypool,  1  Bl.,  431;  Jefferson  Branch  Bank  v.  Skelly,  1  Id., 
436 ;  Conway  v.  Taylor's  Executor,  1  Id.,  603 ;  Chicago  v.  Robbins,  2  Id.,  418;  Leffing- 
weUv.  Warren,  2 /({.,  599;  Bridge  Proprietors  v.  Hoboken  Com.,  1  Wall.,  145;  Gelpcke 
V,  Dubuqne,  1  Id.,  175;  Christie  v.  Pridgeon,  4 /d.,  203;  Mitchell  v.  Bnrlington,  Aid., 
27A'y  Ewing  v.  City  of  St.  Lonis,  5  Id.,  419;  Nichols  v.  Levi,  5  Id.,  433;  Delmas  p.  In- 
finrance  Com.,  14  Id.,  667,  8;  Boyce  v.  Tabb,  18  Id.,  546. 
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natioual  executive  aud  jadicial  coQimon  law  applies — under  which  the 
Court  of  Claims  and  executive  officers  recognize  the  rights  of  domicil- 
iary legal  representatives  a«  they  exist  in  the  State  from  which  such 
representatives  derive  their  authority.  No  oUjier  rule  is  practicable. 
A  case  might  arise,  in  which  a  domiciliary  adimuistrator  in  one  State, 
and  ancillary  administrators  in  each  of  three  or  more  other  States,  had 
been  appointed  on  the  same  day.  Which  one  of  these  could  the  Court 
of  Claims  or  executive  officers  recognize  for  the  purpose  of  paying  a 
claim  against  the  United  States!  Under  like  conditions,  what  should 
be  done,  if  the  only  property  were  a  small  claim  against  the  United  States 
which  by  the  law  of  the  domicile  ought  to  pass  to  the  widow  of  the  de- 
ceased t  Should  one  of  the  ancillary  administrators  collect  thatt  In 
such  case,  with  a  Treasury  draft  payable  in  this  District,  would  a  EMs- 
trict  ancillary  administrator  exclude  the  widow  from  her  rights  t 

In  accordance  with  national  executive  and  judicial  common  law,  as 
settled,  the  statutes  giving  jurisdiction  to  the  Court  of  Claims,  and  the 
rules  of  the  court,  all  recognize  the  rights  of  domiciliary  legal  representa- 
tives. Thus,  the  Court  of  Claims  has  jurisdiction  of  certain  claims,  pre- 
sented to  either  House  of  Congress  by  petitions  of  claimants,  and  re^ 
ferred  by  resolution  of  such  House  to  the  court  (Bev.  Stat.,  1069):  Sach 
claims  must  frequently  arise  on  the  petitions  of  domiciliary  executors 
and  administrators :  The  same  may  be  said  of  claims  referred  to  the 
court  by  the  head  of  an  executive  department  (Bev.  Stat.,  1063),  and 
of  every  claim  of  which  the  court  has  jurisdiction:  The  court  has 
*^  power  to  establish  rules  for  its  Government  and  for  the  regulation  of 
practice  therein"  (Bev.  Stat,  1070):  Among  the  rules  of  the  court  are 
these,  which  evidently  recognize  domiciliary  legal  representatives : 

"  If  the  claimant  be  an  executor,  administrator,  guardian,  or  other  rep- 
resentative, appointed  by  a  jadicial  tribunal,  a  duly  authenticated  copy 
of  the  record  of  the  appointment  must  be  filed  with  the  petition  at  the 
commencement  of  the  action." 

'<lf  the  claimant  die  pending  the  suit,  his  death  may  be  suggested  on 
the  record,  and  his  proper  representative  may,  on  motion,  and  on  filing 
a  duly  authenticated  copy  of  the  record  of  his  appointment  as  executor 
or  administrator,  be  admitted  to  prosecute  the  suit." 

The  right  of  a  domiciliary  legal  representative  to  receive  payments 
of  claims  against  the  United  States  and  even  against  foreign  govern-  * 
ments,  has  often  been  recognized  (3  Williams,  Executors,  6  Am.  Ed., 
[1656],  1754,  b ;  Foster  v.  Pifteld,  20  Pick.,  67 ;  Thurston  v.  Doane,  47 
Maine,  79 ;  De  Valengiu  v.  Duffy,  14  Pet.,  282 ;  Bogers  v.  Hosack,  18 
Wend.,  319;  Thurston  v.  Lowder,  40  Maine,  197). 

Congress  has  recognized  the  authority  of  guardians,  appointed  at  the 
domicile  of  minors,  to  receive  payments  of  such  pensions  due  to  such 
minors,  by  providing  as  follows : 

"  Every  guardian  having  the  charge  and  custody  of  the  pension  of  his 
ward  who  embezzles  the  same  in  violation  of  his  trust,  or  fraudulently 
converts  the  same  to  his  own  use,  shall  be  punished  by  fine  not  exceed- 
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ing  two  thousand  dollars  or  imprisonment  at  hard  labor  for  a  term  not 
exceeding  five  years,  or  both  "  (Rev.  Stat.,  4783). 

The  Supreme  Conrt  has  declared  that  this  provision  is  valid  under 
the  Constitution,  and  has  applied  its  penal  sanction  against  a  domiciliary 
guardian  (United  States  v.  Hall,  98  U.  S.,  343). 

This  section  of  the  Revised  Statut.es  does  not  give  powers  to  domi- 
ciliary guardians,  but  it  recognizes,  as  settled  executive  common  law, 
that  the  proper  officers  of  the  Government  may  pay  such  guardians, 
and  that  ancillary  guardianship  is  wholly  unnecessary  and  without  ef- 
fect as  to  money  due  from  the  United  States.  Yet,  the  powers  of  guard- 
ians are,  for  all  purposes  of  control  over  tangible  property  and  of  col- 
lecting money  due  from  private  debtors,  as  local  as  those  of  executors  and 
administrators.  (!l^orer,  Inter-State  Law,  266;  Woodworth  v.  Spring,  4 
Allen,  321 ;  Maxwell  v.  6ampbell,  45  Ind.,  360.) 

Here,  then,  the  prinoiple  is  settled  that  domiciliary  legal  representa- 
tives and  guardians  are  recognized  for  all  purposes  in  their  dealings 
with  the  United  States,  and  this,  too,  on  principles  of  executive  and 
judicial  common  law^  since  there  is  no  statute  on  the  subject.  The  act 
of  June  24,  1812,  did  not  apply  to  guardians.  A  rule  of  law  which 
would  permit  ancillary  administrators  and  local  guardians  at  Washing- 
ton to  collect  pensions  as  against  domiciliary  legal  representatives  and 
guardians  would  be  most  ruinous  and  inconvenient.  No  such  practice 
has  ever  found  any  sanction.  The  United  States,  by  immemorial  usage 
in  paying  its  debts,  has  recognized  the  authority  of  domiciliary  guard- 
ians (Infant's  case,  2  Lawrence,  Gompt.,  Dec.,  2d  ed.,  27). 

The  act  of  July  29, 1846  (9  Stat.,  41),  "in  relation  to  the  payment  of 
daims,"  recognizes  as  settled  law  the  right  of  domiciliary  legal  repre- 
sentatives to  receive  payment.  It  declares  "that  whenever  a  claim  on 
the  United  States  •  •  •  shall  hereafter  have  been  allowed  by  a 
resolution  or  act  of  Congress  •  •  •  the  money  shall  not,  nor  shall 
any  part  thereof,  be  paid,  to  any  person  or  persons  other  than  the  claim- 
ant or  claimants,  his  or  their  executor  or  executors^  administrator  or  ad- 
ministratorsj"  &c.  The  marginal  reference  to  section  3477  of  the  Re- 
vised Statutes  refers  to  this  act  as  ouli  therein  incorporated,  and  thereby 
aids  its  construction.  (See  Bailey  et  ah  v.  United  States,  Supreme 
Court  U.  S.,  October  term,  1883.) 

The  executors  and  administrators  referred  to  in  this  statute  are  evi- 
dently those  appointed  at  the  domicile  of  the  decedent.  The  statute 
was  passed  in  view  of  the  executive  usage  to  make  payments  to  such 
domiciliary  executors  and  administrators. 

The  Supreme  Court  has  recognized  the  authority  of  a  domiciliary 
executor  to  receive  from  the  United  States  pensions  due  to  the  estate 
of  his  testator  (Walton  v.  Cotton,  19  How.,  357 ;  United  States  v.  Hall, 
98  U.  S.,  357 ;  Fogg  v.  Perkins,  19  N.  H.,  101). 

In  Noonan  v.  Lee  (2  Black,  600),  on  appeal  in  the  Supreme  Court  from 
the  circuit  court  in  Wisconsin,  a  domiciliary  administrator  appointed  in 
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another  State  was  made  a  defendant  in  plaee  of  Lee,  who  died  pending 
the  appeal^  and  a  decree  afl5rmed  in  his  favor.  The  coart  at  a  subse- 
quent term  refused  to  disturb  the  decree  (Noonan  o.  Bradley,  9  Wall., 
121;  Noonan  v.  Bradley,  12  Wall.,  400). 

In  Milnor  et  al  v.  Metz  (16  Pet.,  221),  the  court  decreed,  that  the 
assignee  in  proceedings  under  the  Pennsylvania  insolvent  act  could 
maintain  an  action  in  the  Ciicuit  Court  of  the  United  States  for  the 
county  of  Washington,  in  the  District  of  Columbia,  to  assert  his  equi- 
table rights  in  a  claim  held  by  the  insolvent  assignor  against  the  CTnited 
States.  This  seems  to  rej^ard  a  debt  due  from  the  United  States  as  in 
no  sense  local  assets  (Goodman  v.  Niblack,  102  U.  S.,  556). 

The  assignee  of  an  insolvent  has  no  legal  right  to  assets  beyond  the 
limits  of  the  State  in  which  he  is  appointed,  <'  as  against  a  creditor  of 
the  •  •  •  insolvent,  who  resides  where  such  property  is  situated, 
and  who  interi^ses  or  asserts  his  claim  against  such  property  by  at- 
tachment or  other  legal  proceedings"  (Rorer,  Inter-State  Law,  138). 

Here,  the  authority  of  a  domiciliary  assignee  is  denied  as  to  private 
assets  on  grounds  of  policy  and  power — the  policy  of  preferring  local 
creditors,  and  the  poicer  of  local  courta  to  enforce  snch  policy  by  at- 
tachment or  garnishment.  But,  as  already  shown,  the  United  States 
cannot  recognize  any  such  policy,  and  no  local  court  can  exercise  juris- 
diction to  compel  the  Government  to  make  payment. 

8.  There  is  another  reason  which  is  conclusive  in  favor  of  the  ex- 
clusive right  of  the  Tennessee  administrators.  The  right  to  payment 
of  a  claim  against  the  United  States  exists  under  the  laws  of  the 
United  States.  It  is  independent  of  any  State.  No  State  can  regulate 
the  mode  of  its  payment  or  interfere  with  the  officers  in  determining  to 
whom  payment  shall  be  made.  The  common-law  rule,  adopted  by  the 
States  for  their  own  local  pnrposes,  that  an  administrator  appointed  in 
one  State  cannot  maintain  an  action  in  the  courts  of  another  State,  is 
founded  on  another  common-law  rule,  that  statutes  and  other  laws  gen- 
erally have  no  extra-territorial  operation.    Hence,  it  is  said  that: 

"  The  rights,  powers,  and  duties  of  administrators  of  deceased  per- 
sons are  co-extensive  only  in  a  territorial  point  of  view  with  the  ter- 
ritorial boundaries  of  the  State  in  which  their  letters  testamentary,  or 
letters  of  administration,  are  obtained ;  they  do  not,  in  law,  extend 
beyond  such  jurisdiction,  or  into  that  of  any  other  State  or  States,  by 
virtue  of  their  own  force,  or  in  virtue  of  the  force  or  power  of  the  Gov- 
ernment or  laws,  from  which  such  letters  emanate.  They  do  not  confer, 
without  more,  a  right  or  title  to  property,  although  it  be  of  a  personal 
or  movable  nature;  nor  right  of  property  or  control  of  any  interests, 
or  debts,  or  choses  in  action,  so  situated  within  other  States,  or  power 
to  release,  transfer,  or  discharge  the  same ;  nor  right  to  institute  and 
maintain  in  their  official  or  fiduciary  capacity  any  action  or  suit  in  the 
courts  of  another  State  or  States,  than  the  one  where  such  letters  are 
granted;  and,  therefore,  no  such  powers  or  authority  can  be  exercised 
by  such  administrators  outside  of  the  local  jurisdiction  of  the  State 
from  which  their  powers  are  obtained,  or  over  property  or  rights  situ- 
ated outside  of  such  local  jurisdiction,  by  mere  force  of  their  respective 
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original  letters  or  grant,  bnt  can  only  be  exerciRed  and  enforced  by 
them  in  such  other  State,  by  virtue  of  authority  of  law  existing  in  such 
other  State  or  States,  if  such  law  there  be,  permitting  the  exercise  of 
such  powers  and  conferring  such  rights  upon  the  administrators  of 
other  States."    (Rorer,  Inter-State  Law,  250.) 

Substantially,  the  same  common-law  rule  applies  to  corporations 
created  under  State  laws.  Thus,  it  is  said,  of  such  corporation,  that 
*'  the  corporation,  being  a  mere  creation  of  local  law,  can  have  no  legal 
existence  beyond  the  limits  of  the  sovereignty  where  created"  (Paul 
V.  The  Commonwealth  of  Virginia,  8  Wall.,  181  j  Bank  of  Augusta  v. 
Barle,  13  Pet.,  519).  And  though  the  States  generally,  on  grounds  of 
comity,  permit  corporations  creat<ed  in  other  States  to  maintain  suits, 
yet  there  is  no  common-law  rule  which  gives  an  absolute  right  to  do  so 
(Ducat  V.  The  City  of  Chicago,  48  Ills.,  172;  s.  c,  10  Wall.,  410).  State 
corporations  have,  however,  undoubted  authority  to  maintain  suits  in 
the  courts  of  the  United  States,  as  fully  as  natural  citizens  (Const,  of 
the  United  States,  Art.  Ill,  sec.  2;  Rev.  Stat.,  629;  Field,  Corpora- 
tions, sec.  371;  Bank  of  the  United  States  v.  Devaux,  5  Crauch,  61;  In- 
habitants of  Lincoln  v.  Prince,  2  Mass.,  543;  Bex  t;.  Gardner,  Cowp., 
83;  Sparenburgh  v.  Baunatyne,  1  B.  and  P.,  163;  Angell  and  Ames, 
Corp.,  sec.  377;  Union  Bank  of  Tennessee  v.  Jolly's  Admr's,  18  How., 
503).  This  proceeds  upon  the  idea,  that  the  courts  of  the  United  States 
are  open  to  every  person,  natural  or  artijicialy  having  a  right,  wJierever  he 
may  reside,  and  wherever  he  may  sue  a  defendant  liable  to  suit  within 
the  jurisdiction  invoked,  wholly  without  reference  to  the  effect  of  State 
statutes  or  local  common  law.  If,  in  any  case,  the  courts  of  the  United 
States  recognize  limitations  imposed  by  the  States  on  the  rights  of 
corporations,  it  is  only  because  the  statute  has  expressly  required  such 
courts  to  do  so  as  affecting  private  citizens  (Rev.  Stat,  721).  But,  clearly, 
no  such  limitations  can  apply,  when  it  is  necessary  to  assert  any  right 
of  the  United  States  or  to  give  any  such  corporation  relief  against  the 
United  States,  as,  for  instance,  the  right  of  set-off  when  sued  by  the 
Unite<l  States. 

In  all  such  cases  the  court  would  doubtless  say,  as  it  said  in  Railway 
Company  r.  Whitton's  Administrator  (13  Wall.,  286),  that: 

"Where  a  general  right  is  thus  conferred  [under  State  authority],  it 
can  be  enforced  in  any  Federal  court  within  the  State  having  jurisdic- 
tion of  the  parties.  It  cannot  be  withdrawn  from  the  cognizance  of 
such  Federal  court  by  any  provision  of  State  legislation  that  it  shall 
only  be  enforced  in  a  State  court,  *  •  •  Whenever  a  general  rule 
as  to  property,  or  personal  rights,  or  injuries  to  either,  is  established 
by  State  legislation,  its  enforcement  by  a  Federal  couift  in  a  case  be- 
tween ]>roper  parties  is  a  matter  of  course,  and  the  jurisdiction  of  the 
court,  in  such  case,  is  not  subject  to  State  limitation." 

So  a  State  law  prohibiting  suits  against  legal  representatives  cannot 
control  the  National  courts  (Rorer,  Inter-State  Law,  270;  Suydam  v. 
Broad nax,  14  Pet.,  75;  Union  Bank  of  Tennessee  v.  Jolly,  18  How.,  503; 
Watson  V.  Tarpley,  Id.,  517). 

19  D  83  r-  1 
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The  Bame  rule  as  to  corporatious  haa  been  applied  in  executive praetiice. 
The  right  of  every  corporation  created  in  a  State,  to  receive  payments 
of  the  claims  of  such  corporation  against  the  United  States,  has  never 
been  questioned  from  any  source.  Thus,  the  principle  is  settled,  that, 
when  a  right,  of  which  the  National  courts  or  the  Executive  Depart- 
ments of  the  National  Government  should  take  cognizance,  exists  in 
any  State  in  favor  of  a  citizen  thereof,  even  hy  force  of  the  local  law  of 
the  domicile,  which  can  have  no  extra-territorial  ojwration  as  between 
States,  such  right  will  be  fully  protected  and  enforced  by  those  coarts 
or  Departments  in  all  respects  not  limited  by  section  721  uf  the  Revised 
Statutes,  and  this  section  imposes  no  limitation  on  the  United  States 
when  the  rights  of  its  citizens  are  involved  against  itself. 

When  the  right  to  payment  of  a  claim  exists  against  the  United  States^ 
as  in  this  case,  under  its  own  laic,  independent  of  all  State  or  local  law, 
its  payment  is  to  be  made  solely  in  accordance  tcith  the  principles  of  the 
executive  common  law  of  the  United  States.  The  statutory  liability  of  the 
United  States  to  pay  such  claim  exists  by  reason  of  its  own  statutory 
promise,  which  is  the  highest  form  of  a  national  contract  or  obligation. 
This  is  not,  and  cannot  be,  afiected  by  any  local  policy  or  rule  of  law  in 
the  DiHtrict  of  Columbia.  The  local  law  of  a  State  or  of  the  District 
may  deny  a  right  of  action  in  their  courts  to  foreign  administrators 
against  private  debtors.  So  the  local  law  of  a  State  may,  under  certain 
circumstances,  deny  to  its  own  citizens  the  right  to  sue  an  administrator 
therein.  This  was  determined  in  Suydam  et  al.  v.  Broadnax  et  aL  (14 
Pet.,  67).  See  Union  Bank  of  Tennessee  v.  Jolly's  adm'rs  (18  How., 
503),  and  Watson  v,  Tarpley  {Id,j  517).  But  it  is  equally  well  set- 
tled that  such  local  law  cannot  apply  to  contracts  made  outside  of  sudk 
State,  on  which  the  creditor  therein  seeks  his  remedy  in  the  courts  of 
the  United  States  held  even  in  such  State.  Such  local  late  has  no  extra- 
territorial operation.  The  principle  is  thus  stated — ^^  ratio  esty  quia  gia- 
tutum  intelligit  semper  disponere  de  contra^tibus  factis  intra  et  non  extra 
territorium  suum.  Casaragis  Disc.  130,  sees.  14-16, 20,  22."  Commenting 
on  this,  the  Supreme  Court  said,  in  1840,  that: 

"A  sovereign  State,  and  one  of  the  States  of  the  Union,  if  the  latter 
were  not  restrained  by  constitutional  prohibitions,  might,  in  virtue  of 
sovereignty,  act  upon  the  contracts  of  its  citizens,  wherever  made,  and  dis- 
charge them,  by  denying  a  right  of  action  upon  them  in  its  courts.  Bat 
the  validity  of  such  contracts  as  were  made  out  of  the  sovereignty  or 
State,  would  exist  and  continue  everywhere  else,  according  to  the  ler 
loci  contractus.  This  shows  the  reason  for  and  force  of  the  rule  just 
given ;  and  it  may  be  laid  down  as  a  safe  position,  that  a  statute  dis- 
charging contracts  or  denying  suits  upon  them,  without  the  particular 
mention  of  foreign  contracts,  does  not  include  them"  (Suydam  et  aL  r. 
Broadnax  et  a/.,  14  Pet.,  74). 

And  the  court  then  proceeded  to  decide  that  such  local-  statute  can- 
not take  away  the  right  of  a  creditor  to  sue  in  the  courts  of  the  United 
States.  This,  with  many  other  cases,  settles  the  prinmple  that  State  laws 
cannot  liniit,  control,  or  afiect  the  remedies  of  citizens  in  pursuing 
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lights  given  by  national  laws.    When  the  United  States  makes  a  con- 
tract  the  lex  loci  contractus  is  the  broad  and  universal  law  of  the  whole 
Union. 
It  has  been  properly  said  that : 

"The  powers  of  the  States,  and  of  the  National  Government,  both  ex- 
ist, and  are  exercised,  within  the  territorial  limits  of  the  respective  States 
as  separate  and  distinct  sovereignties,  acting  separately  and  independ- 
ently of  each  other  within  their  respective  spheres,  and  making  therein 
a  duality  of  government  (Pennoyer  v,  Neff,  95  U.  S.,  714;  In  re  Steam- 
boat Josephine,  39  N.  Y.,  19, 24).  Bat  the  sphere  of  action  of  the  National 
Oovemment  is  zsfar  beyond  the  judicial  powers  of  the  State  courts  as  if 
the  division-line  of  power  was  marked  out  by  landmarks  and  bounda- 
ries. •  •  •  Neither  may  intrude  upon  the  other:  within  their 
proper  limits,  or  spheres  of  power  and  authority,  neither  is  responsible 
to  the  other ;  but  in  cases  of  conflict  of  authority,  if  any  such  occur, 
the  authority  of  the  United  States  is  supreme  over  all,  so  far  as  is 
necessary  to  sustain  and  preserve  the  rightful  supremacy  of  the  Na- 
tional Constitution,  courts,  and  laws  (Borer,  Inter-State  Law,  11;  and 
cases  cited). 

Applying  these  principles  here,  the  statutory  contract-liability  of 
the  United  States  in  this  case  was  not  made  within  the  territorial  limits 
of  the  District  of  Columbia  or  of  any  State,  but  within  the  territorial 
limits  of  the  United  States;  its  situs  is  the  United  States,  not  that  of 
any  State ;  no  State,  nor  District,  local  law  can  operate  on  any  National 
subject,  matter,  object,  power,  duty,  or  right;  each  State,  and  this  Dis- 
trict, of  the  United  States,  as  to  the  rights  now  in  question  and  as  to 
the  United  States,  are  foreign  jurisdictions ;  the  law  which  governs  the 
mode  of  payment  and  the  rightful  claimants  is  the  law  of  the  United 
States,  settled  by  the  usage  of  executive  officers  and  courts ;  and  the 
local  policy  of  the  District  in  relation  to  ancillary  administration  has 
no  connection  with  the  subjects.  The  law  of  Maryland  in  force  in  the 
District  might  have  provided  that  debts  due  from  private  debtors  here 
to  the  estates  of  decedents  elsewhere  domiciliated  and  dying,  and  that 
the  realty  and  personal  chattels  here  of  such  decedents,  should  )>ass 
withoat  administration  to  their  heirs.  But  no  such  law  could  affect 
claims  against  the  United  States.  In  short,  the  United  States  in  pay- 
ing its  debts  is  subject  to  its  own,  and  to  no  local,  law. 

The  Tennessee  administrators,  therefore,  have  a  right  to  payments  of 
the  drafts  in  question. 

9.  The  executive  common  law,  found  in  the  practice  of  the  Treasury 
I>epartment,  is  equally  conclusive  in  favor  of  the  right's  of  the  Ten- 
nessee administrators.  This  common  law  generally  should  be,  and  is, 
recognized  and  administered  in  the  courts,  as  to  claims  against  the 
United  States.  There  is,  in  fact,  no  general  judicial  common  law  of  the 
Uuited  States  (Sedgwick,  Construction  Stat,  and  Const.  L.,  2d  ed., 
13 ;  State  of  Pennsylvania  v.  Wheeling  Bridge  Co.,  13  How.,  518 ; 
Wheaton  r.  Peters,  8  Pet.,  591,  669).  And  for  thiSj  among  other  rea- 
aoiuB,  executive  officers,  who  are  not  controlled  by  conflicting  rules  of 
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local  common  law,  but  who  administer  one  system  of  national  common 
law  of  universal  application,  pay  all  claims  by  one  rule  to  domicili- 
ary legal  representatives.  There  is  a  complete  system  of  executive 
national  common  law.  Thus,  it  is  said,  in  the  United  States  v.  Mac- 
Daniel  (7  Pet ,  14),  that: 

<<A  practical  knowledge  of  the  action  of  any  one  of  the  great  depart- 
ments of  the  Government,  must  convince  every  person  that  the  head 
of  a  Department,  in  the  distribution  of  its  duties  and  respousibilities,  is 
often  compelled  to  exercise  his  discretion.  He  is  limited  in  the  exercise 
of  his  powers  by  the  law;  but  it  does  not  follow  that  he  must  show  a 
statutory  provision  for  everything  he  does.  No  government  could  be 
administered  on  such  principles.  To  attempt  to  regulate,  by  law,  the 
minute  movements  of  every  part  of  the  complicated  machinery  of  gov- 
ernment would  evince  a  most  unpardonable  ignorance  on  the  subject. 
Whilst  the  great  outlines  of  its  movements  may  be  marked  out,  and 
limitations  imposed  on  the  exercise  of  its  powers,  there  are  numberless 
things  which  must  be  done,  that  can  neither  be  anticipated  nor  defined, 
and  which  are  essential  to  the  proper  action  of  the  Government.  Hence, 
of  necessity,  usages  have  been  established  in  every  Department  of  the 
Government,  which  have  become  a  kind  of  common  lawy  and  regulate 
the  rights  and  duties  of  those  who  act  within  their  respective  limits.  And 
no  change  of  such  usages  can  have  a  retrospective  effect^  but  must  be  limited 
to  the  future.  Usage  cannot  alter  the  law,  but  it  is  evidence  of  the  con- 
etruction  given  to  it;  and  must  be  considered  binding  on  past  transac- 
tions." See  Converse  v.  United  States  (21  How.,  463),  Edwards  v.  Darby 
(12  Wheat.,  210),  Alexander's  case  (12  Wall.,  177),  Pugh's  cas6  (99  U. 
8.,  267),  Gratiot  u.  United  States  (16  Pet.,  336). 

The  construction  given  to  statutes,  and  the  executive  common-law 
principles  adopted  by  executive  officers,  are  generally  accepted  and  en- 
forced by  the  courts.  (United  States  v.  Moore,  95  U.  S.,  763 ;  Edwards 
ff.  Darby,  12  Wheat.,  210 ;  United  States  v.  State  Bank,  6  Pet.,  29 ;  United 
States  V.  Pugh,  99  U.  S.,  265;  United  States  v.  Bowen,  100  U.  S.,  611.) 

The  universal  usage,  doubtless  from  the  foundation  of  the  Govern- 
ment, has  been,  and  is,  in  paying  bonds  of  the  United  States,  whieh  were^ 
and  arCj  by  their  terms  payable  at  the  Treasury  in  Washington^  in  paying 
interest  checks  for  interest  due  on  registered  bonds,  and  in  paying 
coupons,  to  pay  to  the  legal  representatives  appointed  at  the  domiciles 
of  the  deceased  owners  thereof.  Vast  millions  in  amount,  and  to  mul- 
titudes of  persons  all  over  the  United  States,  have  been  paid  in  this 
mode  by  the  executive  officers  of  the  Government. 

It  may  be  said,  that  these  are  voluntary  payments,  and  that  such  pay- 
ments are  valid  at  common  law  when  there  is  no  ancillary  administrator 
in  the  District.  This  is  true.  But,  if  it  be  true,  that  an  ancillary  admin- 
istrator may  be  appointed  in  the  District  of  Columbia  whenever  such 
bonds  are  found  in  the  District,  as  they  always  must  be,  for  payment,  ex- 
cept when,  by  direction  of  the  Secretary,  they  may  be  paid  by  assistant 
treasurers,  what  will  be  the  result  Y  Local  creditors  here,  and  at  every 
point  where  such  bonds  are  payable,  will  take  out  ancillary  letters,  in- 
terrupt the  operations  of  the  Treasury  Department  in  making  payments) 
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make  large  and  duplicate  costs  of  admin istratioD,  secure  a  preference  as 
to  their  debts,  and  frequently  deprive  widows  of  the  year's  support  pro- 
vided by  the  laws  of  the  States  of  their  domicile,  generally  as  the  first 
charge  on  assets  after  paying  certain  preferred  debts ;  and,  finally,  tlie 
value  of  public  securities  will  be  greatly  impaired.  On  this  theory,  ad- 
ministration might  be  taken  out  in  thirty -eight  States  to  settle  the  es- 
tate of  one  decedent,  since  public  securities  owned  by  one  party  might  be 
located  in  each.  Insurance  and  Trust  companies  frequently  own  public 
Beciirities  located  in  many  States.  In  closing  up  business  for  these  a 
receiver  may  be  appointed  at  the  domicile  of  the  corporation.  Substan- 
tially, the  same  evils  will  follow  if  local  ancillary  administrators  must  be 
appointed  to  prosecute  claims  in  the  Court  of  Claims.  It  is  incredible 
that  any  court  will  sanction  such  doctrines.  That  cannot  be  common 
law  which  is  abhorrent  to  all  reason,  justice  and  expedienc^^,  and  which 
is  prejudicial  to  every  legitimate  and  private  interest  and  to  all  public 
policy.  It  is  believed,  that  in  no  one  instance  at  any  time  has  any  exec- 
ntive  officer  recognized  an  ancillary  administrator  appointed  in  this  Dis- 
trict as  against  a  domiciliary  administrator.  Yet,  if  the  drafts  in  this 
csase  can  be  controlled  by  an  ancillary  administrator  in  this  District,  upon 
the  same  principle  every  Grovernment  bond,  interest  check,  and  coupon, 
the  vast  multitudes  of  drafts  issued  in  payment  of  claims,  and  all  other 
claims  against  the  United  States  in  favor  of  the  estates  of  decedents 
previously  residing  in  the  States,  will  be  subjected  to  all  this  injustice 
and  inconvenience.  This  is  clear,  because  these  drafts  are  only  evi- 
dences of  debt,  or  promises  made  by  the  United  States  to  pay  money, 
and  stand  on  the  same  footing  with  other  evidences  of  debt  by,  or  with 
other  claims  against,  the  United  States.  There  is  abundant  evidence 
that  the  executive  usage  always  has  been  to  recognize  the  domiciliary 
legal  representative  (3  Op.  Att-Gen.,  29,  43;  6  Id.,  716;  7  Id.,  60,  68, 
542).  It  has  already  been  shown,  that,  even  prior  to  the  act  of  June  24, 
1812,  the  executive  practice  was  to  pay  to  domiciliary  legal  representa- 
tives the  claims  of  their  decedents  against  the  United  States.  la 
Vaugban  v.  Northup  (15  Pet.,  7),  it  is  held,  that  the  doctrine  that  ancil- 
lary administration  in  this  District  is  necessary,  ^'  has  never  yet  been 
sanctioned  by  any  practice  of  the  Government."  The  Maryland  statute 
reflating  administration  must,  therefore,  be  construed  as  applying,  only 
to  "every  debt  due  to,  or  just  claim  of,  the  deceased"  against  private 
persons  or  corporations,  and  not  as  against  the  United  States. 

This  must  be  so  for  another  reason.  Thus,  it  is  said  that,  it  is  a  "gen- 
eral rale  in  the  construction  of  statutes  declaring  or  affecting  rights 
and  interests,  not  to  interpret  them  so  as  to  embrace  the  sovereign  power 
of  the  State  unless  that  idea  be  distinctly  expressed  or  result  by  neces- 
sary implication."  (Sedgwick,  Construction  Stat,  and  Const.  L.,  2d  ed., 
231 ;  Blackst.  Com.,  261 ;  1  Kent,  Com.,  261 ;  Jones  v.  Tatham,  20  Pa. 
St.9  398.)  And  it  will  be  shown,  hereafter,  that  the  Supreme  Court  has 
applied  this  principle  to  the  United  States  in  questions  relating  to  the 
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payment  of  its  debts.    (United  Sates  v.  Bank  of  the  United  States^  0 
How.,  397.) 

10.  The  laws  of  the  United  States  have  expressly  made  the  drafts 
in  question  payable  to  the  Tennessee  administrators.  When  the  proper 
Comptroller  certified  balances  due  to  the  decedents  in  Tennessee  aad 
the  Treasury  warrants  issued  thereon,  they  directed  the  Treasurer 
of  the  United  States  to  pay  John  J.  Pulliam,  in  his  own  right  and  as 
executor,  the  sums  to  which  he  was  entitled.  All  this  was  an  evidence 
of  indebtedness  by  the  United  States  to  him,  and  was  done  in  view  of 
the  usage,  so  long  continued  as  to  be  common  law,  which  requires  pay- 
ment of  the  sum  so  due,  in  case  of  his  death,  to  his  legal  representa- 
tive to  be  appointed  in  Tennessee.  This  requirement  was  as  fully  a  part 
of  the  liability  and  obligation  to  pay  as  if  therein  written.  (Rorer, 
Inter-State  Law,  78;  Smith  t.  Parsons,  1  Ohio,  238;  Trustees  of  Jeffer- 
son Tp.,  Adams  Co.,  v.  Trustees  of  Letart  Tp.,  Meigs  Co.,  3  Ohio,  103; 
Lessee  of  Hart's  heirs  v.  Johnson,  6  Ohio,  89 ;  Parker  r.  Riddle,  11  Ohio, 
106;  Rands  &  Wife  v.  Kendall,  15  Ohio,  686;  McCracken  v.  Hay  ward,  2 
How.,  613;  Bronson  v.  Kiuzie,  1  Id,^  311;  Walker  v.  Whitehead,  16 
Wall.,  317 ;  Planters'  Bank  v.  Sharp,  6  How.,  327 ;  Edwards  v.  Kearzey, 
06  U.  S.,  607 ;  Louisiana  v.  New  Orleans,  102  Id.,  206;  Howard  v.  Bug- 
bee,  24  How.,  461 ;  Martin's  case,  2  Lawrence,  Compt.  Dec,  2d  ed.,  325.) 
Thus,  it  is  said,  of  the  admissibility  of  parol  evidence  to  explain  written 
contracts,  that: 

"  To  such  usage,  as  well  as  to  the  lex  loct,  the  parties  may  be  supposed 
to  refer,  just  as  they  are  presumed  to  employ  words  in  their  usual  and 
ordinary  signification.  •  •  •  Proof  of  usage  is  admitted,  either  to 
interpret  the  meaning  of  the  language  of  the  contract,  or  to  ascertain 
the  nature  and  extent  of  the  contract,  in  the  absence  of  express  stipu- 
lations, and  where  the  meaning  is  equivocal  and  obscure."  (1  Greenleaf, 
Evidence,  292.) 

The  remedy,  or  mode  of  payment,  is  a  part  of  the  obligation  of  the 
contract,  which  no  State  law  can  impair.  (Bronson  v.  Hurzie,  1  How., 
316;  Green  t^.Biddle, 8  Wheat,  1;  Planters' Bank  t?. Sharp, 6  How., 327; 
Edwards  v.  Kearzey,  96  U.  S.,  607  ;  Van  Hoffman  u.  City  of  Quincy,  4 
Wall, 552;  White  v.  Hart,  13  Jrf.,653;  Walker  t?.  Whitehead,  16  Jcf., 314; 
Louisiana  v,  Jumel,  107  U.  S.,  711;  Mohr  v.  Manierre,  101  U.  S.,  432.) 
Upon  the  death  of  the  decedents  in  Tennessee  the  legal  title  to  the 
drafts  vested  in  their  legal  representatives  in  said  State  by  operation  of 
law.  (Vaughan  v,  Northup,  15  Pet.,  1 ;  McNutt  v.  Bland,  2  How.,  15; 
Kelley's  Administrator  i?.  Kelley's  Distributees,  9  Ala.,  908;  Hamner's 
case,  13  Ct.  CI.,  12;  Kane  v.  Paul,  14  Pet,  33;  Wilkens  v.  Ellett,  9 
Wall,  740.) 

Fo  statute  of  a  State  can  in  opposition  to  an  act  of  Congress,  or  in 
opposition  to  usage  which  has  become  national  executive  common 
law,  prescribe  the  mode  in  which  the  United  States  shall  pay  its  debts, 
or  the  persons  to  whom  payments  shall  be  made.  (Crandall  t?.  State 
of  Nevada,  6  Wall.,  43;  Sedgwick,  Construction  Stat,  and  Const.  L^  2d 
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€d.,28,337;  1  Black8t.Oom.,261;  1  Kent's  Com.,  460;  Jones  f.Tatham, 
20  Pa.  St.,  398.) 

The  common-law  rule  is,  therefore,  established  (1)  by  decisions  of 
the  Supreme  Court  of  the  United  States,  (2)  by  the  usage  of  the  Court 
of  Claims,  and  (3)  by  executive  common  law  recognised  and  adopted  by 
courts,  that  an  ancillary  administrator  appointed  in  the  District  of  Co- 
lumbia has  no  authority  over  bonds  of  the  United  States,  Treasury 
drafts,  or  claims  against  the  United  States,  which  were  originally  pay- 
able to  a  decedent  previously  domiciled  in  any  State  of  the  Union. 

11.  There  is  another  conclusive  reason  against  the  right  of  the  Dis- 
trict administrator.  On  the  6th  of  June,  1882,  when  the  Second  Comp- 
troller certified  balances  due  to  John  J.  Pulliam  in  his  own  right  and  as 
executor,  the  latter  was  dead.  The  certified  balances,  the  warrants 
issued  thereon,  and  the  drafts  issued  to  make  payments  as  required  by 
the  warrants,  were,  therefore,  all  void,  because  in  the  name  of  a  dead  man. 
In  Gait  V.  Galloway  (4  Pet.,  345),  the  Supreme  Court  said:  "An  entry 
[of  land  made  on  a  military  land -warrant]  in  the  name  of  a  dead  man  is 
a  nullity.'^  (McCracken's  Heirs  v.  Beall  &  Bowman,  3  Marsh,  Ky., 
210;  McDonald  v.  Smalley,  6  Pet.,  261.) 

The  deaths  of  John  J.  and  John  ]^.  Pulliam  revoked  the  authority  of 
Moyers,  the  attorney,  who  therefore  had  no  authority  to  receive  the 
drafts  now  in  question.  (Gait  v.  Galloway,  4  Pet.,  332.)  No  person  had 
authority  to  deliver  the  drafts  to  any  attorney  or  creditor  in  the  District. 
The  drafts  did  not  lawfully  come  into  the  possession  of  any  party  in  the 
District  of  Columbia  except  the  officers  of  the  Treasury  Department, 
and  everywhere  they  were  and  are  void.  The  attorney,  to  whom  they 
were  delivered,  only  claimed  that  he  received  them  as  agent  of  the 
original  claimants  in  Tennessee,  who  were  then  deceased.  When  the 
draft4s  were  delivered  to  such  attorney  there  was  no  ancillary  adminis- 
trator. The  sole  duty  of  the  attorney  was,  to  deliver  them  to  the  legal 
representatives  in  Tennessee.  The  Tennessee  administrators  might 
accei)t  and  indorse  the  drafts,  and  thus  be  estopped  from  asserting  any 
farther  claim  against  the  United  States.  (McKnight  v.  United  States, 
9S  U.  S.,  179  J  Halstead's  case,  3  Lawrence,  Compt.  Dec,  234.)  But  they 
have  not  done  so. 

The  accounting  officers  of  the  Treasury  Department  are  not  bound  to 
permit  the  rights  of  the  United  States  to  rest  on  an  estoppel,  but  may 
yet  state  an  account  and  certify  balances  due  to  the  proper  legal  rep- 
resentatives by  name,  and  thus  Treasury  warrants  and  drafts  may  yet 
issue  accordingly.  Such  warrants  and  drafts  will  be  the  only  valid 
evidence  of  debt,  or  authority  to  receive  payment.  They  will  consti- 
tute legally  authorized  contracts  to  pay  to  tlie  Tennessee  administra- 
tors, respectively,  by  name.  No  statcfte  of  Maryland  can  interfere  with 
the  execution  by  the  United  States  of  this  promise  according  to  its  terms. 
(2  Daniel,  Neg.  Insts.,  sec.  1189,  n.  7.)  The  Supreme  Court  has  held 
that  *<  the  States  have  no  power,    *    *    *,    to  retard,  impede,  burden, 
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or  in  any  manner  control,  the  operations  of  the  constitational  laws  en- 
acted by  Coug:re88,  to  carry  into  effect  the  powers  vested  in  the  national 
Government."    (McCuUoch  r.  State  of  Maryland,  4  Wheat.,  317 ;  Eorer, 
Inter-State  Law,  324,  citing  Weston  v,  Charleston,  2  Pet,  449:  Brown 
V.  Maryland,  12  Wheat.,  419;  Bank  of  Commerce  v.  Commissioners  of 
Taxes  of  New  York,  2  Black,  620,  628;  Bank  Tax  Case,  2  Wall.,  2()0; 
The  Banks  v.  The  Mayor,  7  J(?.,  16 ;  Bank  r.  The  Supervisors,  7  Id.,  26.) 
See,  farther,  Cooley,  Taxation  (56,  et  seq,).    And  in  Miller  v.  United  States 
(11  Wall.),  the  court  says :  "  Federal  officers  and  Federal  courts  are  not 
dependent  upon  State  legislation  for  power  to  lay  hold  of  property.*^ 
See  United  States  v.  Hall  (98  U.  S.,  357);  Walton  v.  Cotton  (19  How., 
358) ;  2  Op.  Att.-Gen.,  209 ;  7  Id.,  242 ;  16  Id.,  494.    The  Tennessee  ad- 
ministrators  have  not  accepted  the  drafts,  and  no  law  requires  them  to 
accept  any  drafts.    They  are  entitled  to  payment  in  money.    (Di  Cesnola's 
case,  2  Lawrence,  Compt.  Dec,  2d  ed.,  147.)    The  statute  expressly 
says  that  the  Treasurer  shall  disburse  ^'  the  moneys  of  the  United  States'' 
upon  "  warrants  drawn  by  the  Secretary  of  the  Treasury,  [and]  coun- 
tersigned by''  the  First  Comptroller  (Rev.  Stat.,  269,  305).    The  com- 
mand of  every  pay- warrant  is  to  ^^pay  to^^  the  proper  party  named,  "or 
order,  to  be  charged  to  the  appropriations  named  in  the  margin,"  a 
specified  amount  in  ^^  dollars.^    A  draft  is  not  payment.    The  statute 
requires  the  Treasurer  to  ^^take  receipts  for  all  moneys  paid  by  him.*' 
The  ^^  public  moneys  paid  into  any  depository^  are  made  subject  to  the 
draft  of  the  Treasurer  (Rev.  Stat.,  3593),  but  this  imposes  no  imperative 
obligation  on  a  public  creditor  to  receive  a  draft,  especially  when  issued 
on  a  warrant  on  the  Treasurer  to  pay  at  the  Treasury.    Drafts  are  only 
issued  as  a  matter  of  convenience  to  public  ci  editors.    (Rev.  Stat.,  3593, 
306-308.) 

The  district  ancillary  administrator  clearly  cannot  ratify  what  has 
been  done,  nor  give  validity  to  the  void  drafts.  He  can  have  no  authority 
in  any  event  over  a  claim  against  the  United  States  until  its  allowance 
by  the  accounting  officers  of  the  Treasury  Department  (Walker  v.  Smith, 
21  How.,  581).  His  power  is  derived  from  a  local  Maryland  statute, 
which  was  never  designed  to  interfere  with  the  authority  of  accounting 
officers  of  the  Treasury  Department  to  certify  balances  in  favor  of,  and 
pay,  the  Tennessee  administrators;  and  this  statute,  if  so  designed, 
could  not  constitutionally  so  interfere.  This  result  follows  from  the 
constitutional  principle  already  stated,  and  is  supported  by  the  authori- 
ties cited.  No  court  can,  by  mandamus  or  injunction,  or  otherwise,  oblige 
the  Treasurer  to  pay  a  draft  issued  in  the  name  of  a  decea^sed  person;  be- 
cause no  person  can,  of  legal  right,  demand  payment  of  such  draft,  it 
being  void.  The  payment  of  such  draft  rests  solely  in  the  discretion  of 
the  First  Comptroller,  who,  by  virtue  of  his  authority  to  settle  the  ac- 
counts of  the  Treasurer,  may  determine  the  party  to  whom  payment 
may  be  made,  or  whether  a  new  account  shall  be  stated  with  a  new  war- 
rant in  favor  of  the  rightful  legal  representative.    (1  Lawrence,  Compt. 
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Dec,  Intro.,  vn,  Gaines  r.  Thompson,  7  Wall.,  352 ;  Johnson  v.  Tons- 
ley,  13  Jrf.,  72;  Walker  v.  Smith,  21  How.,  579;  Board  of  Liquidation 
V.  McComb,  92  U.  S.,  531.) 

12.  The  United  States,  by  its  proper  oflBcers,  has  a  right,  as  an  exeo- 
utiveor  political  duty,  to  make  voluntary  payments  to  the  Tennessee  ad- 
ministrators without  restraint  from,  or  control  of,  local  courts.  Thus, 
in  Wilkins  r.  Ellett  (9  Wall.,  742),  a  case  in  which  voluntary  payment 
was  made  by  a  debtor  residing  in  Tennessee  to  a  domiciliary  adminis- 
trator appointed  in  Alabama,  the  Supreme  Court  held  that  the  payment 
was  valid  as  against  the  claim  of  a  local  ancillary  administrator,  and 
said: 

"  The  original  administrator,  therefore,  with  letters  taken  out  at  the 
place  of  the  domicile,  is  invested  with  the  title  to  all  the  personal  prop- 
ert3'  of  the  deceased  for  the  purpose  of  collecting  the  effects  of  the  es- 
tate, paying  the  debts,  and  making  distribution  of  the  residue,  according 
to  the  law  of  the  place,  or  directions  of  the  will,  as  the  case  may  be." 

gfiddlebrook  v.  Merchants'  Bank,  3  Abb.,  App.  Dec,  295 ;  Holyoke  v. 
utual  Life  Ins.  Co.,  22  Hun.,  75 ;  s.  c,  84  N.  Y.,  648;  Palmer  v.  PhcB- 
nix  Mut.  Life  Ins.  Co.,  Id.,  63 ;  Matter  of  Jones,  3  Redfield,  257  ;  Fox  v. 
Carr,  16  Hun.,  666;  Matter  of  Webb,  11  Id.,  125;  Smith  t?.  Tiffany,  16 
Id.,  552 ;  Stone  v.  Scripture,  4  Lans.,  186.) 

This  was  in  a  case  in  which  there  were  no  creditors  of  the  intestate  in 
the  State  of  the  debtor's  domicile,  "nor  any  persons  there  entitled  as 
distributees."  But  these  facts  are  not  material  as  affecting  the  right 
of  the  United  States  to  pay  its  debts.  The  court  then  refers  to  the 
rule  of  common  law  applicable  to  private  citizens,  that  the  domiciliary 
administrator  cannot  maintain  a  suit  in  another  State  agaiust  a  debtor 
there  domiciled,  and  gives  the  reason  why  no  such  suit  can  be  main- 
tained there,  by  sayiug : 

"The  difficulty  does  not  lie  in  any  defect  of  title  to  the  possession, 
but  in  a  limitation  or  qualification  of  the  general  principles  in  respect 
to  personal  property  by  the  comity  of  nations,  founded  upon  the  policy  of 
the  foreign  country  to  protect  the  interests  of  its  home  creditors.  These 
letters  are  regarded  as  merely  ancillary  to  the  original  letters,  as  to 
the  collection  and  distribution  of  the  effects ;  and  generally  are  simply 
made  subservient  to  the  claims  of  the  domestic  creditors,  the  residuum 
b«ing  transmitted  to  the  probate  court  of  the  country  of  the  domicile, 
for  the  final  settlement  of  the  estate." 

This  local  policy  of  the  State  of  the  debtor's  domicile,  "to  protect 
the  interests  of  its  home  creditors,"  is  one  which,  of  course,  a  State 
can  enforce  upon  debtors  therein.  But  such  policy  cannot  apply  to  the 
United  States  as  a  debtor  for  three  reasons,  which  have  already  been 
adverted  to:  First,  because  no  State  nor  its  courts  can  enforce  any  such 
policy  against  the  United  States;  second,  because  the  United  States 
cannot,  in  reason  or  justice,  recognize  any  such  policy  in  paying  its 
debts;  and  third,  because  the  United  States,  has  the  executive  and 
political  power  to  enforce  the  catholic  policy  of  regarding  all  creditors 
as  entitled  to  equal  protection.  All  its  payments  to  creditors,  so  far  as 
any  local  court  or  State  is  concerned,  are  voluntary.    The  United  States 
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does  not  permit  any  State,  or  the  District  of  Colambia,  to  plaoe  its 
local  straight-jacket  policy  on  its  dealings  with  its  owd  citizens,  or  to 
place  limitations  on  its  power  to  give  to  the  citizens  of  every  State  all 
their  rights.     (Railroad  Co.  v.  Whitton's  Adm.,  13  Wall.,  270.)    In 
pajiug  its  debts,  it  has  but  one  duty — to  pay  the  rightful  claimant, 
whose  rights  are  fixed  by  the  laws  of  his  domicile,  by  the  laws  of  Con- 
gress, or  by  national  executive  common  law.    It  has  no  duty  to  perform 
in  securing  local  creditors  of  the  claimant  whom  it  pays.    The  law  of 
Congress  does  give  to  administrators  a  right  to  sue  the  United  States 
in  the  Court  of  Claims  in  certain  cases,  including  the  right  to  sue  on  the 
original  cause  of  action  on  which  the  claims  now  in  question  are  founded ; 
but  in  that  cohrt  the  right  of  the  administrators  of  the  creditor's  domi- 
cile is  recognized,  and  not  any  right,  as  against  them,  of  the  local 
ancillary  administrator.    And,  as  to  the  claims  now  in  question,  if  the 
courts  of  the  District  of  Columbia  should  be  able  to  so  far  administer 
the  executive  duties  of  the  officers  of  the  Treasury  Department  as  to 
compel  them  to  make  payment  to  the  District  administrator,  the  Ten- 
nessee administrators  would  even  thereafter  respectively  have  a  right 
to  maintain  a  suit  in  the  Court  of  Claims  to  recover  the  money  due 
them,  as  the  claims  in  this  case  are  "founded  upon    •    •    •    [a]  law  of 
Congress,"  (Itev.  Stat,  1059),  being  "An  act  for  the  allowance  of  certain 
claims  reported  by  the  accounting  officers  of  the  United  States  Treas- 
ury Department,"  approved  May  1, 1882  (22  Stat,  Private  Laws,  688, 
689). 

Possibly,  it  may  be  claimed,  that  payment  made  to  the  local  ancillary 
administrator,  even  if  his  appointment  is  void,  will  be  a  valid  discharge 
of  the  liability  of  the  United  States.  (Allen  v.  Dundas,  3  Term  Rep., 
125;  Kane  v.  Paul,  14  Pet,  41;  Mackey  v.  Cox,  18  How.,  104.)  Any 
authorities  urged  in  support  of  this  view  will  not  meet  such  a  pay- 
ment as  one  to  the  ancillary  administrator  in  this  case.  There  may, 
perhaps,  be  administrators  de  factOy  as  there  may  be  administrators  de 
son  tort  in  some  States,  and  their  acts  may  in  some  cases  be  valid ;  but, 
clearly,  an  unauthorized  payment  to  a  person  having  no  legal  authority 
to  receive  it,  where  there  is  a  person  lawfully  entitled  to  receive  pay- 
ment whoso  authority  is  known  to  the  debtor,  cannot  relieve  such  a 
debtor  (Putnam's  case,  1  Lawrence,  Compt.  Dec,  2d  ed.,  208;  4  Op.  Att- 
Gen.,307;  5  Jd.,82;  2i"rf.,66).  As  to  one  of  the  Tennessee  administrators, 
no  effort  was  made,  even  by  published  notice,  to  bring  him  in  as  a  party 
to  the  decree  entered  by  the  Supreme  Court  of  this  District  in  regard  to 
the  drafts  in  question,  and,  as  to  the  other,  against  whom  there  was 
such  notice,  the  decree  does  not  operate  in  personav^  nor  conclude  any 
right  of  action  by  him  (Vasse  t?.  Comegys,  2  Cranch,  C.  C,  664), 

Tbe  United  States  is  a  great  political  corporation  which  can  only  act 
by  its  duly  authorized  officers  or  agents.  (Exigency  case,  3  Lawrence, 
Compt.  Dec,  92.)  The  Treasury  warrants  issued  in  this  case  by  the 
duly  authorized  officers  give  the  proper  authority  to  make  payments  to 
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the  Tennessee  administrators.  (Bev.  Stat,  191,  236,  248, 268,  277,  305, 
311.)  The  First  CJomptroUer  having  authority  to  settle  the  accounts  of 
the  Treasurer,  and  thus  to  decide  what  party  is  entitled  to  payment, 
necessaiily  represents  the  United  States,  and  has  instructed  the  Treas- 
urer to  pay  the  Tennessee  administrators.  The  United  States  has  thus 
declared  its  purpose  to  make  a  voluntary  payment  to  said  administra- 
tors. The  proper  officer  representing  the  United  States  has  exercised  his 
discretion  in  selecting  the  parties  entitled  to  payment.  He  was  com- 
pelled to  exercise  his  judgment  on  the  quesHon  of  late  presented  by  the  rival 
administrators.  He  was  authorized  to  decide  which  of  the  rival  ad- 
ministrators should  receive  payment.  This,  in  principle,  Has  been  de- 
termined by  the  Supreme  Court.  Thus,  in  Walker  r.  Smith  (21  How. 
579),  it  appeared  that  the  act  of  Congress,  of  August  31, 1852  (10  Stat., 
143),  authorized  the  Secretsiry  of  the  Interior.  "  upon  being  satisfied  by 
a  revision  of  the  proofs  or  by  additional  testimony,"  to  <^  issue  land  scrip 
in  favor  of  the  present  proprietors  of  any  [land]  warrant"  which  might 
be  surrendered :  and  that  the  complainant  filed  a  bill  to  obtain  an  injunc- 
tion against  the  issuing  of  certain  scrip  to  the  defendant.  Smith,  by  the 
Land  Office,  and  to  have  the  assigtiraent  canceled  under  which  he  had 
by  the  officers  of  the  Government  been  adjudged  entitled  to  the  scrip. 
The  court  held  that  it  was  the  duty  of  the  Secretary  of  the  Interior  "  to 
ascertain  the  parties  entitled  to^  the  scrip,  and  said : 

<<  When  he  issues  the  scrip  it  then  becomes  a  chose  in  action  capable 
of  being  dealt  with  as  property  by  courts  of  justice  but  not  till  then. 
The  question  as  to  who  may  be  considered  as  the  < present  proprietors' 
of  these  surrendered  and  satisfied  warrants,  must  be  decided  by  Iiim  in 
the  first  instance  by  the  rules,  customs,  and  practice  of  the  Land  Office 
•  •  •.  If  an  injunction  was  issued  to  hinder  the  defendant  from  re- 
ceiving the  scrip  which  the  Land  Office  has  concluded  to  give  him,  this 
would  confer  no  title  on  the  complainant." 

Until  the  drafts  in  thi^  case  have  been  actually  delivered  to  the  Ten- 
nessee administrators,  and  payments  have  been  n^tually  made  in  pursuance 
of  the  authorized  decision  of  the  First  Comptroller,  no  court  can  exer- 
cise any  judicial  authority.  The  authority,  to  pay  the  drafts,  and  to 
decide  to  whom  payments  shall  be  made,  is  by  law  entrusted  to  execu- 
tive, and  not  to  judicial,  control.  A  court  cannot  "  substitute  its  own 
discretion  for  that  of  executive  officers."  (Board  of  Liquidation  v, 
McComb,  92  U.  S.,  531.) 

Burroughs,  in  his  work  on  Public  Securities  (page  92),  says,  that: 

"The  manner  in  which  a  State  [and  of  course  the  National  Govern- 
ment] shall  perform  its  contracts,  the  time  when,  and  the  manner  in 
which  its  revenues  shall  be  applied  in  discharge  of  its  contracts,  is  [are] 
a  matter  of  State  policy,  to  be  determined  by  the  legislative  department 
of  the  State  [through  its  executive  officers],  and  not  by  the  courts  of  the 
State  [or  Nation].  This  is  the  principal  involved  in  the  Eleventh 
Amendment  [to  the  Constitution]." 

And  he  shows  that  the  mode  of  payment  is  "  a  political,  not  a  judi- 
cial question,"  and,  in  support  of  this,  cites  authorities.    The  only  jn- 
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dicial  power,  which  can  be  exercised  on  this  sabject,  is  that  given  to 
the  Court  of  Claims. 

The  same  principle  is  affirmed  in  Louisiana  v.  Jamei  (107  U.  S.,  711), 
and  in  Cunningham  v.  Macon  and  Brunswick  Kailroad  Co.,  et  al,^  decided 
by  the  Supreme  Court  at  October  term,  1883,  which  cases  will  be  noticed 
hereafter. 

It  was  also  affirmed  by  the  Master  of  the  Bolls  in  the  Equity  Court  in 
England  in  1869  in  Smith  v.  Weguelin  (8  Law  Rep.,  Equity  Cases,  211). 
The  Peruvian  Government  contracted  a  loan  in  England,  giving  bonds 
to  British  subjects,  upon  the  terms  that  all  the  Peruvian  guano  to  be 
imported  into  Great  Britain  should  be  h3-pothecated  for  the  repayment 
of  the  loan,  and  that  out  of  the  proceeds  of  the  guano  a  certain  sum 
should  be  applied  half  yearly  in  redemption  of  the  loan.  A  bill  in  equity 
was  prosecuted  by  the  bond- holders  against  the  agents  of  the  Peruvian 
Government  in  England  having  the  proceeds  of  the  guano  in  their  hands, 
to  compel  them  to  apply  such  proceeds  to  the  redemption  of  the  loan. 
The  Bepublic  of  Peru,  under  an  order  of  the  court,  was  served  with  the 
bill  through  the  Peruvian  minister  in  England,  but  did  not  appear. 
Lord  Bomiily  held,  that  the  court  could  not  take  jurisdiction  of  the 
Peruvian  Government,  and  had  no  jurisdiction  to  compel  the  agents  to 
apply  the  proceeds  in  their  hands  to  the  redemption  of  the  loan — in 
other  words,  that  the  mode  of  payment  was  an  executive  or  political 
act,  which  could  not  be  controlled  nor  interfered  with  by  the  judiciary. 
The  opinion  of  the  court  states  a  proposition  of  law,  with  an  unpleasant 
reminder,  thus : 

"Some  of  the  States  of  North  America  negotiated  loans,  partly  here 
and  partly  at  home,  and  afterwards  repudiated  them,  but  no  one  ever 
attempted  to  seize  any  property  belonging  to  those  States  in  this  coun- 
try, and  enforce  a  contract  between  those  governments  and  the  holders  of 
their  bonds.  And  if  this  court  did  make  the  attempt,  it  would  fall  into 
the  dilemma — either  it  would  simply  make  itself  ridiculous  in  attempting 
what  is  impossible,  or  if  it  could  assume  that  the  foreign  Government 
was  answerable  to  this  court  and  bound  to  pay  according  to  its  decrees, 
and  then  found  property  in  this  country,  it  might  alter  the  relation 
between  the  two  countries,  and  enable  a  bond-holder,  by  the  aid  of  the 
conrt  of  chancery,  practically  to  declare  war  against  a  foreign  counti'y.'' 

A  learned  writer  says,  that : 

"The  non-payment  of  the  debts  of  a  State,  due  the  citizens  of  another 
State,  as  to  the  latter  State,  is  a  wrong  of  a  political  character,  the 
proper  subject  of  negotiation  and  treaty,  and  even  a  ccume  belli.  Prior 
to  the  adoption  of  the  Constitution  tne  remedy  for  such  a  wrong  was 
negotiation  or  war"  (Burroughs,  Public  Securities,  95). 

Thus,  it  is  shown ,  that,  when  executive  officers  are  authorized  by  statute 
to  decide  how,  when,  and  to  whom,  payment  of  the  indebtedness  of  the 
Government  shall  be  made,  there  can  be  no  judicial  control  over  them, 
and  their  decision  is  conclusive,  except  as  a  remedy  may  be  afforded  in 
the  Court  of  Claims.  So,  in  the  case  of  Attorney-General  v.  Brown 
(1  Wis.,  622),  it  is  said,  that: 

"Whatever  power  or  duty  is  expressly  given  to  or  imposed  upon  the 
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Executive  Department,  is  altogether  free  from  the  interference  of  the 
other  branches  of  the  Government.  Especially  is  this  the  case  where 
the  subject  is  committed  to  the  discretion  of  the  chief  executive  ofidoer, 
either  by  the  Constitution  or  laics.  So  long  as  the  power  is  vested  in 
him,  it  is  to  be  exercised  by  him,  and  no  other  branch  of  the  Govern- 
ment can  control  its  exercise.''  (State  v.  Kennon,  7  Ohio,  St.,  546  5  Davis 
r.  State,  7  Md.,  161). 

This  is  cited  with  approval  by  Cooley  in  his  valuable  work  on  Con- 
stitutional Limitations  (115).  John  Adams,  in  the  preface  to  his  de- 
fense of  the  American  Constitution,  says: 

"Representations  instead  of  collections  of  the  people;  a  total  separa- 
tion of  the  executive  from  the  legislative  power;  and  of  the  judicial  from 
both;  and  the  balance  in  the  legislature,  by  three  independent^  equal 
branches^  are,  perhaps,  the  only  three  discoveries  in  the  Constitution  of 
a  free  Government,  since  the  institution  of  Lycurgus." 

Calhoun,  referring  to  these  powers,  says :  "  Each  in  the  sphere  of  its 
powers  is  equal  and  independent  of  the  others."  (1  Works,  197, 2  States- 
man's Man.,  772.)    Wm.  Wirt,  Attorney-General,  says: 

"It  is  not  in  the  power  of  the  judicial  branch  of  our  Government  to 
enjoin  the  executive  from  any  duty  specially  devolved  upon  it  by  the 
legislative  branch."    (1  Op.  Att.-Gen.,  681.) 

This  doctrine  of  equal,  co-ordinate,  separate,  independent  powers,  is 
maintained  by  every  reputable  writer  on  the  subject.  (1  Jefferson's 
Works,  81 ;  Luther  v.  Borden,  7  How.,  57;  State  v.  Dorr,  Id.y  1;  Feder- 
alist, chs.  47-49;  Chipman,  Government,  44;  3  Hume's  Phil.  Works,  39.) 
The  absolute  independence  in,  and  right  to,  the  exercise  of  powers  by 
Congress,  without  interference  by  the  jndiciciry,  are  so  perfect,  that 
a  court  has  no  authority  to  summon  a  member  of  that  body  as  a  wit- 
ness. To  do  so  is  a  breach  of  its  privileges,  which  it  may  punish  as  for 
contempt. 

In  Queen  v.  Commissioners,  Law  Reports,  7  Queen's  Bench,  394,  the 
Lord  Chief  Justice  said  that,  "  when  a  duty  has  to  be  performed  (if  I 
may  use  that  expression)  by  the  Crown,  this  court  cannot  claim,  even 
in  appearance,  to  have  any  power  to  command  the  Crown ;  the  thing  is 
out  of  the  question.  Over  the  Sovereign  we  have  no  power,"  In  other 
words,  a  court  cannot  interfere  with  the  performance  of  an  executive 
duty. 

In  Allen  v.  Blunt  (3  Story  C.  C,  745),  it  was  laid  down  by  Justice 
Story,  as  a  general  rule,  "  that  where  a  particular  authority  is  confided 
to  a  public  officer,  to  be  exercised  by  him  in  his  discretion,  upon  an  ex- 
amination of  facts,  of  which  he  is  made  the  appropriate  judge,  his  deci- 
sion upon  these  facts  is,  in  the  absence  of  any  controlling  provisions, 
absolutely  conclusive  as  to  the  existence  of  these  facts."  The  same 
doctrine  was  repeated  and  affirmed  in  United  States  v.  Wright  (11 
Wall.,  648).  In  that  case  it  appeared  that  the  act  of  March  3,  1863  (12 
Stat,  702),  authorized  the  Postmaster-General  to  make  a  reasonable 
allowance  to  the  proper  postmaster,  for  clerical  services,  ^^  whenever,  by 
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reason  of  the  presence  of  a  military  force  near  any  post-office,  nnasual 
basiness  accrues  thereat."  The  Postmaster-General  made  an  allowance 
in  favor  of  a  postmaster,  and  the  question  was  presented  whether  the 
court  conld  examiue  iuto  and  pass  on  the  necessity  for  and  validity  of 
the  allowance.  The  Supreme  Court  said  ^^  Congress  constituted  him  [the 
Postmaster-General]  the  sole  judge  to  determine,  not  only  whether  the 
exigencies  in  the  case  had  arisen,  but  if  they  had,  the  manner  and  ex- 
tent of  the  allowance,  and  it  is  not  competent  for  a  court  or  jury  t<o  revise 
his  decision,  nor  is  it  reexaminable  anywhere  else,  as  there  is  no  pro- 
vision in  the  law  to  that  effect."  In  Bofinger  v.  United  States  (18  Court 
CL,  164),  it  appeared  that  the  act  of  March  3, 1875  (18  Stat.,  6ri2),  author- 
ized the  Secretary  of  the  Treasury  to  pay  "  to  the  owners  of  the  steamer 
Clara  Dolseu"  a  specified  sum  ^^  in  fall  of  all  claims  for  the  use  of  said 
vessel  by  the  Navy  Department."  Bofinger  presented  a  claim  under 
this  act,  which  was  rejected,  and  the  Secretary  paid  the  whole  sum  to 
other  parties,  <'  whom  he  decided  to  be  the  owners  of  the  vessel."  Bof- 
inger, claiming  to  be  the  owner,  sued  in  the  Court  of  Claims.  The  court 
said  "  the  act  of  1876  entrusted  to  the  Secretary  of  the  Treasury  the  dis- 
cretion to  decide  the  disputed  question  of  the  ownership.  •  •  •  He 
has  exercised  that  discretion.  The  Statutes  •  •  •  confer  upon  this 
court  no  power  to  review  his  action."  Woolner's  case,  13  Court  CL, 
355;  Kaufman's  case,  11  Court  CI.,  G59;  s.  o.,  96  U.  S.,  568;  Bank  of 
Greencastle  case,  15  Court  CL,  225 ;  Real  Estate  Savings  Bank  case,  16 
Court  CL,  335;  s.  o.,  104  U.  S.,  728 ;  Haycroft's  case,  10  Court  CL,  114 ; 
s.  o.,  22  Wall,  81;  United  States  v.  Arredondo  et  aLj  6  Peters,  729; 
United  States  v.  Jones,  18  How.,  95,  commented  on,  and  numerous  cases 
cited;  1  Lawrence,  Compt.  Dec,  App.,  2d  ed.,  ch.  xii,  p.  543;  Exigency 
case,  3  Lawrence,  Compt.  Dec,  97,  and  cases  cited  ;  Cunningham  t^.  Ma- 
con &  Brunswick  B.  B.  Co.,  Supreme  Court  U.  S.,  Oct.  Term,  1883. 
The  judgment  of  an  executive  olGficer,  as  to  his  own  jurisdictiony  is  not 
conclusive ;  Hays  v,  Jones,  27  Ohio  St.,  219. 

The  legal  principle  affirmed  by  these  authorities  is,  that  no  court 
can  interfere  with  the  authorized  exercise  of  the  powers  of  executive 
officers,  and  that  the  judgment  of  the  latter  in  such  cases  is  final  and 
conclusive  of  tt^  rights  so  adjudged.  After  such  judgment  there  may 
be  rights  dependent  on  questions  not  so  adjudged,  and  over  which  courts 
may  exercise  jurisdiction,  as  in  the  case  of  equitable  rights,  trusts,  and 
other  matters  of  judicial  cognizance  not  involved  in  executive  action. 
And  it  may  be,  that  where  the  ultimate  right  depends  upon  Sb  judicial 
question  at  lawj  it  is  a  subject  of  judicial  cognizance  after  executive 
action  has  ceased.  And  it  may  be  also  that  equity  jurisdiction  may  in 
some  cases  protect  such  legal  right,  in  advance  of  final  executive  action, 
by  injunction  against  a  claimant.  But  these  are  questions  not  now 
material. 

It  seems  certain,  that  the  proper  officers  of  the  Treasury  Department 
are  authorized  to  decide  the  question  to  whom  payments  shall  be  madep 


Digitized  by  VjOOQIC 


JiUtkaritif  over,  and  Disposition  o/,  Treasury  Drafts — Keyser^s  Case,   303 

and  that  each  decision  is  final  and  conclusive  against  local  courts  in|he 
District.  Similar  questions  have  elsewhere  been  considered  ( Draft  case, 
1  Lawrence,  Oompt.  Dec,  2d  ed.,  11 ;  Sallu's  case,  Id.j  214 ;  Klink's 
case,  Id.,  242 ;  Safiford  &  Co.^s  case,  Id.,  277  j  Comegys  v.  Vasse,  1  Pet., 
193.  The  Queen  v.  Lords  Commissioners  of  the  Treasury,  Law  Eep.  7^ 
Queen's  Bench  Cas.,  387;  Louisiana  v.  Newel,  107  U.  S.,  711).  Many 
authorities  are  cited  in  these  ca«es,  and  others  are  hereafter  cited.  Of 
course,  it  is  not  intended  to  deny  the  authority  of  the  courts,  after  pay- 
ments may  be  actually  made,  to  require  an  account  and  adjudication  of  the 
right  to  the  money  so  paid.  This  is  a  matter  for  judicial  determination. 
See  Vasse  v.  Comegys,  2  Cranch,  C.  C,  664;  s.  c,  4  Wash.,  C.  C,  570; 
8.  c,  1  Pet.,  193;  Phelps  v.  McDonald,  99  XJ.  S.,  298;  Draft  case,  1 
Lawrence,  Compt.  Dec,  2d  ed.,  16 ;  Safford  &  Co.'s  case.  Id.,  277;  Exi- 
gency case,  3  Id.,  91,  and  cases  cited ;  3  Op.  Att.-Gen.,  29. 

If  the  First  Comptroller  erred  in  deciding  the  question  of  law,  as 
between  the  rival  administrators,  there  is  ^*a  plain,  adequate,  and  com- 
plete remedy  at  law"  by  action  in  tbe  Court  of  Claims.  Buffalo  Bayou 
case,  16  Court  CI.,  239.  And,  in  such  case,  the  obligation  imposed  on 
the  Treasurer  of  the  United  States,  to  make  payments,  as  stated,  can- 
not be  controlled  by  mandamus.  Some  of  the  authorities  which  sup- 
port this  view  are  presented  hereafter,  in  treating  of  the  power  of  courts 
to  'Mnterfere  with  executive  action  involving  the  exercise  of  discre- 
tionary authority  by  executive  officers." 

13.  Finally,  if  there  could  be  any  doubt  as  to  what  tbe  law  is,  the 
safer  rule  would  be  to  recognize  the  domiciliary  administrators.  There 
ia  no  doubt  of  their  authority  to  represent  the  estates  of  the  de- 
cedents. The  decree  made  as  to  the  drafts  now  in  question  recognizes 
tbe  right  of  such  administrators  to  receive  the  surplus  proceeds  of  the 
drafts  after  paying  the  claimant  in  this  case.  If  they  have  the  right  to 
receive  such  surplus  proceeds,  why  not  the  right  to  receive  the  whole 
proceeds,  and  leave  the  claimant  in  this  case  to  the  same  remedies  which 
the  general  creditors  in  Tennessee  and  other  States  have  f  Why  should 
the  accidental  circumstance,  that  the  drafts  are  found  here,  give  a 
creditor  here  a  preference,  and  leave  Tennessee,  Ohio,  and  other  State 
creditors  to  look  to  the  Tennessee  administrator  only  to  find  the  assets 
exhausted  f 

It  is  well  settled  that  the  legal  title  to  a  claim  of  a  decedent  vests  in 
^  his  proper  legal  representative.  Thus,  in  McNutt  v.  Bland  (2  How.,  15), 
the  Supreme  Court  says,  that  "  executors  and  administrators  •  •  • 
are  the  actors  in  suits  brought  by  them  ;  [and  that]  the  personal  prop- 
erty of  the  decedent  is  vested  in  them.^  And  in  Wilkins  v.  Bllett  (9 
Wall.,  742),  the  court  says,  that "  the  original  administrator,  •  •  • 
with  letters  taken  out  at  the  place  of  the  domicile,  is  invested  with  the 
Htie  t0  all  the  personal  property  of  the  deceased  for  the  purpose  of  col- 
lecting the  effects  of  the  estate.^  See  Kane  v.  Paul,  14  Pet.,  33;  Ham- 
ner's  case,  13  Ct.  CI.,  12 ;  Kelley's  Adm'r.  v.  Kelley's  Distributees,  9 
Ala.,  908. 
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public  policy  reqaires  this  conclusion.  If  drafts  c^n  be  seized  by 
juAcial  process  in  the  form  now  proposed,  they  may  be,  as  ag:ain8t 
liring  claimants  residing  in  the  States.  They  will  be  reluctant  to  deal 
with  the  government  if  their  rights  are  not  to  be  protected  by  the  laws 
of  the  domicile. 

The  result  is,  that  the  legal  title  to  the  respective  claims  in  this  case 
is  in  the  proper  domiciliary  administrators  in  Tennessee,  and,  so  far  as 
any  party  can  have  a  legal  title  in  the  drafts,  it  is  in  such  administra- 
tors alone. 

Second.  Of  the  authority  of  the  Supreme  Court  of  the  JXstriet  of  Co- 
lumbia, 

The  second  principal  question  presented  for  decision  is,  whether  the 
decree  of  the  Supreme  Court  of  the  District  of  Columbia  has  given  to 
the  claimant,  Keyser,  or  to  Halstead,  as  District  administrator  and 
trustee,  any  right  to  indorse  the  drafts  in  question,  or  to  receive  pay- 
ment of  the  same,  or  of  any  part  thereof. 

Of  course,  (1)  if  the  drafts  are  void,  or  (2)  if  the  appointment  of  Hal- 
stead  as  administrator  is  void,  or  (3)  if  Moyers  had  no  authority  as 
attorney  to  receive  the  drafts  or  deliver  them  to  Halstead*  the  decree 
can  give  no  rights  to  such  administrator  or  to  Keyser.  But,  even,  if  it 
be  assumed,  that  the  drafts  are  valid,  and  that  Halstead  is  a  legal  ancil- 
lary administrator,  having  a  lawful  custody  of  the  drafts,  still  the 
decree  can  give  no  right  to  receive  payments  of  the  drafts. 

The  decree  of  the  Supreme  Court  of  the  District  adjudges,  ^^  that  E. 
P.  Halstead,  administrator  of  •  •  •  J.  J.  and  J.  N.  PuUiam,  re- 
spectively, and  as  trustee  for  the  purpose,  endorse  and  collect  from  the 
Treasury  of  the  United  States  the  drafts  [described];  [and]  that  out  of 
the  proceeds  of  such  drafts,  said  trustee  pay  to  complainant  [Benjamin 
U.  Keyser,  receiver,  &c.],  $1,448.66."  The  United  States  was  not,  and 
could  not  be,  made  a  party  in  this  proceeding  (Garr  v.  United  States, 
98  U.  S.,  433 ;  United  States  v.  Lee,  106  U.  S.,  196).  Cunningham  v. 
The  Macon  and  Brunswick  Railroad  Co.  et,  aL,  Supreme  Court  U.  8., 
October  term,  1883.  The  Secretary  of  the  Treasury  was  named  in  the 
bill  in  equity  as  a  defendant,  but  was  not,  and  could  not  lawfully  be, 
made  such ;  nor  could  he  waive  the  privilege  of  the  United  States  which 
holds  him  exempt  from  process.  Neither  the  United  States,  nor  its 
officers,  in  exercising  lawful  authority  are  liable  to  suit  or  judicial  con- 
trol. (Chisholm  v.  Oeorgia,  2  Dallas,  460 ;  1  Hume's  Hist.  England,  306 ; 
Divine  v,  Harvie,  7  Monroe,  Ky.,  440;  Tracy  v.  Hombnckle,  8  Bosh, 
336;  Webb  v.  McCauley,  4  Bush,  8;  Carr  v.  United  States,  98  U.  8., 
433;  United  States  v.  Lee,  106  U.  S.,  196;  United  States  v.  CKeefe,  11 
Wall.,  184;  Twycross  v.  Dreyfuss,  Law  Rep.,  6  Q.  B,,  Chan.  Div.,  605; 
Case  V.  Terrell,  11  Wall.,  199 ;  Davis  v.  Gray,  16  Jd.,  203;  The  Queen  v. 
Lords  Commissioners  of  the  Treasury,  Law  Kep.,  7  Queen's  Bench  cases, 
387 ;  Louisiana  v,  Jumel,  107  U.  S.,  711;  United  States  v.  McLemore,  4 
How.,  286;   United  States  v.  Eckford,  6  Wall.,  491;  Com.  v.  Todd,  9 
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Bash,  917 ;  Cohens  v.  Virgiuia,  6  Wheaton,  406 ;  Klink's  case,  1  Law- 
rence, Compt  Dec.,  2(1  ed.,  255,  n.;  Draft  case,  Id.,  11 ;  Safford  &  Go.'s 
case,  Id.j  211  \  Eeceiver's  case,  /d.,  373;  Di  Cesnola's  case,  2  Jd.,  159; 
Seat's  case,  2  Jd.,  115;  Briggs  et  al.  v.  Light  Boats,  11  Allen,  Mass., 
176;  Meigs's  Appeal,  67  Pa.  St.,  28;  Farish  r.  State,  4  Howard  Missis- 
sippi R.,  170.)  If  he  coald  have  been  made  a  party,  no  decree  against 
him  conld  affect  the  questions  now  to  be  decided,  because  the  law  does 
not  charge  him  with  any  duty  in  relation  to  the  drafts,  nor  give  him 
authority  to  control  the  Treasurer  in  paying  them,  or  tlie  First  Comp- 
troller in  settling  the  Treasurer's  accounts  of  payments  (Bev.  Stat.,  305, 
311). 

The  authority  of  the  Supreme  Court  of  the  District,  (1)  over  the  drafts 
in  question,  (2)  over  the  money  in  the  Treasury  for  their  payment,  and 
(3)  over  the  parties  io  interest,  is  now  to  be  considered. 

It  is  clear  on  principle,  and  precedent — 

I.  That,  if  the  court  had  obtained  jurisdiction  by  personal  service  of 
process  in  the  District  of  Columbia  on  the  Tennessee  administrators, 
as  well  as  on  the  ancillary  District  administrator,  yet  it  would  have  had 
no  authority  to  make  any  decree  affecting  the  payment  of  the  drafts. 

II.  That  the  court  obtained  no  jurisdiction  either  over  the  Tennessee 
administrators  or  over  the  fund  in  the  Treasury  from  which  payments 
are  to  be  made,  and  that  the  presence  of  the  drafts  in  court  could  not 
authorize  any  decree  affecting  the  right  to  payment. 

These  proi>o8itious  will  be  discussed  in  their  order. 

I.  The  court  has  no  authority  to  take  jurisdiction  to  make  the  decree 
in  question,  even  on  process  personally  served  on  all  the  parties  in  the 
District. 

This  ufust  be  so  for  several  reasons: 

1.  The  fact,  that,  at  the  time  the  claims  in  this  case  were  allowed,  the 
claimant  was  dead,  and  that,  consequently,  all  action  in  relation  thereto 
was  void,  must  take  from  the  court  any  authority  over  the  drafts,  which 
are  void. 

2.  On  common  law  principles^  the  right  of  a  claimant  against  the  United 
States  cannot  be  assigned  before  its  allowance  by  the  proper  accounting 
officers,  though  an  equitable  interest  might  have  passed  by  assignment. 
(Comegys  t?.  Vasse,  1  Pet.,  193;  Walker  v.  Smith,  21  How.,  579.)  But, 
if  so,  the  statute  prohibits  any  assignment  by  a  claimant,  except  ''after 
the  allowance  of  such  a  claim,  the  ascertaiument  of  the  amount  due, 
and  the  issuing  of  a  warrant  for  the  payment  thereof."  (Rev.  Stat, 
3477;  Claims-Assignmentcase,  3  Lawrence,  Compt.  Dec,  13;  s.  G.,an<e, 
36 ;  First  v.  Child,  21  Wall.,  441 ;  McKnight's  case,  98  U.  S.,  179.)  There 
has  been  no  valid  allowance  nor  warrant  in  this  case,  because  of  the 
death  of  the  claimants  in  Tennessee  prior  thereto;  hence  the  claims  of 
the  PuUiams,  now  deceased,  stand,  as  there  was  no  allowance  nor  war- 
rant, in  the  same  shape  they  stood  when  the  claimants  were  living — 
that  is,  non-assignable.  Then  it  is  certain,  that  the  court  cannot  decree 
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transfers  of  claims,  when  the  claimants  themselves,  having  the  right 
and  title  thereto,  could  not  have  made  assignments  thereof. 

3.  The  more  important  point  is,  that  the  authority  to  make  paymffnU 
of  the  claims  in  question,  including,  of  necessity,  the  power  to  decide, 
to  whom  payments  shall  be  made,  is  exclusively  an  executive  power  of 
executive  officers. 

(1)  It  is  expressly  made  so  by  statute. 

The  Auditors  of  the  Treasury  Department  are  authorized  and  required 
by  law  to  "receive  and  examine  all  accounts."  (Rev.  Stat.,  277.)  The 
proper  Comptroller  is  required  to  "  certify  the  balances  arising  thereon 
to  the  Register."  (Rev.  Stat.,  269,  273.)  This  is  conclusive  on  all  exec- 
utive officers.  (Rev.  Stat.,  191.)  The  Secretary  of  the  Treasury  is  re- 
quired to  "  grant  all  warrants  for  moneys  to  be  issued  from  the  Treas- 
ury in  pursuance  of  appropriations  made  by  law."  The  First  Comp- 
troller is  required  to  countersign  all  such  warrants,  "  which  shall  be 
warranted  by  law."  (Rev.  Stat,  269.)  The  Treasurer  is  required  to 
disburse  the  "  moneys  of  the  United  States"  upon  these  warrants,  that 
is,  he  is  required  to  pay  to  the  parties  named  therein  (Rev.  Stat.,  305, 
311). 

The  command  of  every  warrant  is  to  the  Treasurer, — "Pay  to"  the 
party  therein  named,  "  or  order."  The  words  "or  order,"  of  coarse,  in- 
clude, by  operation  of  the  law  of  the  State  of  the  domicile  of  the  payecy  ike 
legal  representatives  who  may  be  appointed  in  the  State  of  a  deceased 
payee.  The  law  of  the  State  of  the  domicile  is  the  only  law  which  can 
operate  on  the  right  to  payment,  because  the  right  exists  in  such  State: 
no  law  outside  of  the  State  can  operate  on  this  right,  for  the  legal  sitv9 
of  the  right,  of  the  warrant,  and  of  the  draft  issued  to  make  payment, 
is  at  such  domicile.  The  First  Comptroller  is  required  to  'settle  the 
accounts  of  the  Treasurer,  and,  thus  decide  whether  the  payments  have 
been  lawfully  made  to  the  rightful  parties  entitled  thereto  (Rev.  Stat, 
305,  311). 

Every  duty  thus  required  by  positive  statute,  and  reaching  up  to,  and 
Including  the  period  of  aotttal  payment,  is  executive  in  character,  is  to  be 
performe<l  by  executive  officers,  and  necessarily  includes  the  selection 
of  the  party  to  whom  payment  shall  be  made.  From  the  nature  of  these 
necessary  duties  the  authority  to  perform  each  is  exclusively  in  the  ex- 
ecutive officers.  If  a  court  may  interfere  and  direct  how  any  one  of 
them  shall  be  performed,  it  may  equally  do  so  as  to  all.  It  may  assume, 
with  equal  propriety,  to  settle  an  account  and  fix  the  amount  to  be 
paid,  as  to  determine  the  party  to  whom  payment  shall  be  made.  By 
every  reasonable  principle  the  executive  authority  is  exclusive  up  to, 
and  including,  the  actual  payment  of  the  money.  A  power  given  by 
statute  to  executive  officers  cannot  at  the  same  time  be  exercised  by  any 
other  class  of  officers.  The  authority  exercised  by  the  executive  officers 
in  this  case  is  derived  from  the  statutes,  and  not  fh>m  the  courts.  The 
law  requires  the  executive  officers  to  exercise  their  judgment,  and  not 
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that  of  the  courts.  (Oaines  v.  Thompson,  7  Wall.,  352 ;  Johnson  v. 
Towsley,  13  Jd.,  72 ;  Walker  v.  Smith,  21  How.,  679 ;  Board  of  Liquida- 
tion V.  McGomb,  12  U.  S.,  531;  Smelting  Go.  v.  Kemp,  104  TJ.  S.,  636; 
Steel  V.  Smelting  Co.,  106  U.  S.,  447 ;  Moore  et  al  v.  Wilkinson,  13  Gal., 
478 ;  Beard  v.  Fadry,  3  Wall.,  478 ;  Gibson  v.  Chotean,  13  ic?.,  93 ;  Hoof- 
nagle  v.  Anderson,  7  Wheat,  212 ;  Polk's  Lessee  v.  Wendell,  5  Id.,  304 ; 
Jackson  v.  Johnson,  1  Bibb,  56 ;  Schedda  v.  Sawyer,  4  McLean,  186 ; 
Holt  V.  Hemphill,  3  Ohio,  332.) 

After  payments  have  been  made  by  the  executive  officers,  then  judi- 
cial power  begins  ( Yasse  v.  Gomegys,  2  Granch,  G.  G.,  564 ;  s.  c,  4 
Wash.,  G.  G.,  670;  s.  O.,  1  Pet.,  193;  McKetfs  case,  12  Gt.  GL,534;  3 
Op.  Att.-Gen.,  29 ;  11  Id.j  7). 

(2)  These  views  are  supported  by  judicial  decisions  declaring  the  ex- 
tent, scope,  and  effect  of  executive  authority  exercised  under  statutes. 
Some  of  the  decisions  have  already  hereinabove  been  cited  and  quoted, 
others  are  hereinafter  presented.  The  whole  subject  has  elsewhere 
been  considered,  and  it  is  unnecessary  here  to  repeat  what  has  thus 
been  said  (Onnningham  v.  The  Macon  and  Brunswick  Bailroad  Go., 
et  al.j  Supreme  Gourt  XT.  S.,  October  Term,  1883;  Walker  v.  Smith, 
21  How.,  579;  Yasse  v.  Gomegys,  2  Granch,  G.  G.,  564 ;  s.  d.,  4  Wash., 
G.  O.,  670;  s.  o.,  1  Pet.,  193;  Attorney-General  v.  Brown,  1  Wis.,  522; 
Gooley,  Gonst.  Lim.,  115 ;  Murray's  Lessee  v.  Hoboken  Land  and  Im- 
provement Go.,  18  How.,  281 ;  Ballance  v.  Forsythe,  24  Id.,  185 ;  Draft 
case,  1  Lawrence,  Gompt.  Dec,  2d  ed.,  11;  Sallu's  case,  Jd.,  214;  Klink's 
case,  Jd.,  242;  Safford  &  Go.'s  case,  Jd.,  277,  and  cases  cited;  1  Op. 
Att..Qen.,  681-684 ;  3  Id.,  531,  718;  7  Id.j  80 ;  16  Id.^  367;  Johnson  v. 
Towsley,  13  Wall.,  72). 

(3)  The  judicial  decisions  defining  the  extent  of  judicial  authorily 
lead  to  the  same  conclusion.  The  effect  of  them  all  may  be  summed  up 
in  a  few  words : 

a.  The  judicial  courts  cannot  interfere  with  executive  officers  in  the 
exercise  of  a  statutory  power  to  examine,  allow,  and  pay  claims,  when 
the  performance  of  this  duty  requires  of  such  officers  the  employment 
of  judgment  and  discretion. 

fr.  When  there  are  rival  claimants  demanding  payment  of  the  same 
claim,  and  executive  officers  make  payment  to  the  wrong  claimant,  a 
court  having  jurisdiction  of  the  parties  and  subject-matter  may,  after 
such  payment,  as  between  the  parties  or  others  charged  with  notice, 
give  relief  to  the  rightful  claimant 

c.  After  the  allowance  of  a  claim  by  the  proper  executive  officers,  the 
granting  and  countersigning  of  a  Treasury  warrant  for  payment,  and 
the  issuing  of  a  draft  to  make  payment  of  the  warrant,  no  court  can, 
by  decree,  determine  to  which  of  two  or  more  rival  claimants  payment 
of  such  draft  shall  be  made  by  executive  officers,  so  as  to  require  them 
to  pay  in  accordance  therewith.  But,  in  such  case,  a  court  having  jaris- 
diction  of  all  parties  in  interest  by  i>er8onal  service  of  process,  may, 
by  decree,  determine  the  rights  of  the  parties  inter  sese^  which  decree 
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will  be  operative  on  them  after  payment,  to  settle  the  right  to  tbefand. 
Executive  officers  are  not  boand  to  await  the  final  decision  of  such  pro^ 
ceeding  before  making  pa^^ment  (3  Op.  Att.-Gen.,  29 ;  11  id.,  7),  bat 
will  generally  respect  such  decision,  if  made  before  payment,  in  two 
classes  of  cases :  first^  when  the  equitable  title  of  a  claimant  is  deter- 
mined, because,  as  a  general  rule,  accounting  officers  deal  only  with  legal 
rights  (Kellogg  v.  United  States,  7  Wall.,  361;  3  Op.  Att.-6en.,  29;  5 
Id,y  86 ;  11  Id.y  7) ;  and  second^  when  the  fund,  from  which  payment  is 
to  be  made,  is  held  by  the  United  States  as  a  trusteej  such  trust  being 
a  subject  of  equity  jurisdiction. 

d.  And  a  decree  may  perhaps  be  made  in  personam^  requiring  an  as- 
signment of  such  claim  after  the  issue  of  a  Treasury  warrant  and  draft, 
when  the  right  to  such  assignment  is  based  on  an  equitable  title.  (Gib- 
.«on's  case,  3  Lawrence,  Gompt,  Dec.,  289,  n./  Ager  v.  Murray,  105  U.  S., 
126.)  Such  actual  assignment  would,  of  course,  be  respected  byezeca- 
tive  officers  in  making  payment.  A  review  of  the  adjudicated  cases 
will  suppoii;  the  propositions  stated. 

In  Yasse  r.  Gomegys  (2  Granch,  G.  G.,  564),  decided  in  1825,  these 
facts  appeared :  The  board  of  commissioners  under  the  treaty  with  Spain 
of  February  22, 1819,  awarded  to  Gomegys  and  Petit,  as  assignees  in 
bankruptcy  of  Yasse,  $8,846.14  for  a  claim  which  he  had  against  Spain, 
and  which,  with  other  claims,  was  to  be  paid  out  of  money  in  the  Treas- 
ury of  the  United  States  received  from  Spain.  March  12, 1824,  Yasse 
claimed  this  money  in  opposition  to  his  assignees  and  to  the  award,  and 
filed  his  bill  in  equity  in  the  circuit  court  of  the  United  States  at  Wash- 
ington Gity  against  the  assignees  and  their  agent,  Mifflin,  who  were  non- 
residenta  of  the  District  of  Golumbia,  and  Jandon,  the  agent  of  Mifflin, 
and  a  resident,  praying  that  the  defendants  may  be  enjoined  from  receiv- 
ing the  money,  and  that  the  Treasurer  of  the  United  States  be  enjoined 
from  paying  it.  The  Treasurer  was  not  a  party.  Publication  was  made 
as  to  the  non-residents,  and  Jaudon  was  personally  served  with  process. 
The  court  said: 

^  The  first  question  is,  has  this  court  jurisdiction  as  to  any  of  the  de- 
fendants against  whom  it  can  make  a  final  decree  f  The  fund,  out  of 
which  the  claims  are  to  be  paid,  are  [is]  in  the  Treasury-  of  the  United 
States.  Where  is  that !  The  Treasurer  resides  at  Washington,  and  the 
head  of  the  Department;  but  is  the  money  there  t  Gan  the  fund  be 
said  to  be  within  the  jurisdiction  of  the  court! 

We  think  not.  The  officers  of  the  United  States  holding  the  public 
money,  as  the  money  of  the  United  States,  are  not  accountable  to  any- 
body but  the  United  States,  and  are  not  liable,  at  the  suit  of  an  indi- 
vidual, on  account  of  having  such  money  in  their  hands. 

The  defendants,  Gomegys  and  Petit  and  Mifflin,  against  whom  only 
an  effectual  decree  could  be  made,  are  not  within  the  jurisdiction  of 
the  court.  Jaudon  alone  is  within  the  jurisdiction,  but  there  is  no  alle- 
gation which  will  authorize  a  final  decree  against  him.  The  allegation, 
that  he  is  the  agent  of  Mifflin,  the  agent  of  the  assignees,  is  not  a  suf- 
ficient foundation  for  a  decree  against  those  assignees  upon  the  merits 
of  the  case. 
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We  tbinky  therefore,  that  the  bill  oaght  to  be  dismissed.'^ 
The  money  was  paid  by  the  Treasurer  to  the  assignees.  Yasse  then 
broaght  an  action  of  assumpsit  against  them,  and  recovered  judgment 
(Vasse  r.  Comegys  and  Petit,  4  Wash.,  0.  0.,  570),  which  was  reversed 
by  the  Supreme  Court,  not  for  want  of  jurisdiction,  but  because  the  as- 
signees were  the  rightful  claimants.  (Comegys  v.  Yasse,  1  Pet,  193). 
And  the  syllabus  of  the  case  (2  Cranch,  C.  C,  564)  declares,  that,  <<  unless 
some  party  defendant,  against  whom  an  effectual  decree  can  be  made,  be 
foand  [and  personally  served  with  process]  within  the  District  of  Colum* 
bia,  the  court  •  •  •  has  no  jurisdiction  of  the  cause.^  It  follows, 
that,  inasmuch  as  no  court  can  obtain  jurisdiction  of  money  in  the 
Treasury,  or  of  the  Secretary  of  the  Treasury,  or  of  the  Treasurer  who 
has  the  custody  of  the  public  money,  no  effectual  decree  can  be  made  as 
to  such  money  in  the  Treasury. 

Ridgway  v.  Hays,  the  Secretary  of  the  Treasury,  and  the  Treasurer 
of  the  United  States  (5  Cranch,  C.  C,  23),  was  decided  in  1836.  This 
was  a  bill  in  equity  to  restrain  the  defendants,  Hays  and  others,  from 
receiving,  and  the  Secretary  of  the  Treasury  and  the  Treasurer,  from 
paying,  the  amount  awarded  to  the  assignees  and  representatives  of 
Hays,  under  the  French  treaty  of  spoliations.  The  Secretary  and  Treas- 
urer by  answer  objected  to  the  jurisdiction  of  the  court  over  them,  but, 
under  protest,  admitted  that  the  money  was  in  the  Treasury  a«  a  trust 
fund  for  the  benefit  of  individuals,  and  that  it  would  "  be  duly  paid  to 
the  parties  to  whom  it  shall  appear  that  the  moneys,  so  awarded,  are 
legally  and  equitably  due."  The  bill  was  dismissed  on  the  merits,  but 
Cranch,  C.  J.,  in  an  obiter  dictum,  said: 

"The  fund  is  placed  in  the  Treasury  •  •  •  as  in  a  place  of  de- 
posit only,  and  the  United  States  are  merely  trustees^  and  if  the  award 
•f  the  commissioners  is  not  conclusive  between  the  conflicting  Ameri- 
can claimants  of  the  fund,  and  if  the  ordinary  judicial  tribunals  of  the 
country  have  jurisdiction  to  decide  such  conflicting  claims,  I  cannot 
see  why  the  United  States,  in  cases  in  which  they  are  merely  stakeholders^ 
should  not  submit  to  those  decisions,  and  aid  those  tribunals  in  the  due 
administration  of  justice." 

A  part  of  the  syllabus  of  this  case  is,  that,  "where  the  United  States 
are  mere  trustees  of  a  fund  for  the  benefit  of  .individuals,  it  seems  that  it 
may  be  enjoined  and  stayed  in  the  Treasury."  (Ellis  v.  Lord  Graj-,  in 
Equity,  6  Simons,  214,  cited  in  this  case.)  See  Greenville  Murray  v. 
Earl  of  Clarendon,  9  Law  Rep.,  Equity,  11 ;  14  International  Review, 
New  York,  May-June,  1883, 342;  Gridley  v.  Lord  Palmerston,  3  Broderip 
and  Bingham,  285.* 

*  In  the  case  of  Loaisiana  v,  Jiimel  (107  U.  S.,  711),  the  Supreme  Court,  referring  to 
the  case  of  Board  of  Liquidation  r.  McComb  (92  U.  S.,  531),  rests  its  decision  upon 
the  ground  that  a  tax-fund  specifically  set  apart  for  bondholders  by  a  State  law  is  a 
trust-fund,  and  that,  as  tni$tee8f  the  State  officers  are  amenable  to  the  courts.  And 
the  court  says : 

**  In  fact,  the  board  held  the  new  issue  of  bonds  in  trttst^  and  every  one  who  gave  up 
his  old  obligations  and  accepted  the  new  in  settlement  became  a  beneficiary  under  the 
trnst,  and  might  act  accordingly"  (14  International  Review,  New  York,  May-June, 
1883,  p.  339). 
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Of  the  above  case  it  may  be  said,  (1)  that  the  opiniou,  that  theflmd 
might  be  enjoined,  is  merely  an  obiter  dictum;  (2)  that  it  proceeds  upon 
the  idea,  that  the  Secretary  and  Treasurer  coald  be  made  parties,  whick 
is  not  now  recognized  as  law  (Case  t^.  Terrell,  11  Wall.,  199;  and  other 
oases  cited  in  Safford  &  Go.'s  case,  1  Lawrence,  Compt.  Dec,  2d  ed., 
277, 283  n.) ;  and  (3)  that  the  case  is  wholly  inapplicable  to  the  qaestions 
arising  between  the  rival  administrators  in  this  case. 

Dutill's  Administrator  r.  Oonrsanlt  et  al.  (5  Granch,  G.G.,  349),  was 
decided  in  1837.  This  was  a  bill  in  equity  to  recover  from  the  adminis- 
trator of  Goursault  one-half  of  the  amount  awarded  to  him  under  the 
French  treaty  of  July  4, 1831,  as  indemnification  for  the  seizure  and  con- 
fiscation of  the  brig  Triphena  and  cargo.  The  Secretary  of  the  Treas- 
ury and  the  Treasurer  were  made  defendants,  and,  by  answer,  denied 
the  jurisdiction  of  the  court,  but,  under  protest,  expressed  a  willingness 
to  pay  to  the  parties  who  should  appear  entitled.  The  decree  does  not 
appear  in  the  printed  report;  but  an  inspection  of  the  original  courts 
records  shows  that  such  decree  directly  ordered  the  Secretary  and  Treas- 
urer to  pay  the  money  in  controversy  as  therein  directed. 

It  may  be  said  of  this  case,  that  the  Secretary  and  Treasurer  submit- 
ted themselves  to  the  jurisdiction,  which  submission  would  not  now  he 
regarded  as  lawful,  and  without  which  the  decree  would  have  been  in- 
effectual. 

Osbom  V.  United  States  Bank  (9  Wheat,  738),  was  decided  in  1824. 
In  this  case  the  bank  filed  a  bill  to  enjoin  the  Auditor  of  the  State  of 
Ohio  from  paying  into  the  State  treasury  money  which  ha<l  been  unlaw- 
fully taken  out  of  the  bank  by  State  officers  for  taxes  illegally  assessed. 
One  point  in  the  syllabus  is,  that — 

"A  court  of  equity  will  interpose  by  injunction  to  prevent  the  trans- 
fer of  a  specific  thing,  which,  if  transferred,  will  be  irretrievably  lost  to 
the  owner,  such  as  negotiable  stocks  and  securities." 

The  Supreme  Gourt,  in  commenting  on  this  in  Louisiana  t>.  Jumel  (107 
U.  S.,  725),  says : 

"  Thus,  the  money  seized  was  kept  out  of  the  treasury,  because  if  it 
got  in  it  would  be  irretrievably  lost  to  the  bank,  since  the  State  could 
not  be  sued  to  recover  it  back.  No  one  pretended  that  if  the  money  had 
been  actually  paid  into  the  treasury,  and  had  become  mixed  with  the 
other  money  there,  it  could  have  been  got  back  from  the  State  by  a  suit 
against  the  officers.  They  would  have  been  individually  liable  for  the 
unlawful  seizure  and  conversion,  but  the  recovery  would  be  against  them 
individually  for  the  wrongs  they  had  personally  done,  and  could  have 
no  effect  on  the  money  which  was  held  by  the  State.  Gertainly  no  one 
would  ever  suppose  that  by  a  proceeding  against  the  officers  alone,  tbey 
could  be  held  as  trustees  for  the  bank,  and  required  to  set  apart  from  the 
moneys  in  the  treasury  an  amount  equal  to  that  which  had  been  improp- 
erly put  there,  and  hold  it  for  the  discharge  of  the  liability  which  the 
State  incurred  by  reason  of  the  unlawful  exaction." 

One  effect  of  all  this  is,  that  a  court  cannot  control  money  in  the 
Treasury. 

Milnor  etal.  v.  Metz  (16  Pet.,  221),  was  decided  by  the  Supreme  Ooort 
in  1842. 
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January  11, 1839,  Milnor  made  an  insolyent  assignment  of  all  his 
property  to  Metz.  The  act  of  Congress  of  May  2, 1840,  ordered  the  Sec- 
retary of  the  Treasury  to  pay  to  Milnor  a  stated  sam  for  services  ren- 
dered for  the  United  States  before  the  assignment.  Milnor  and  Metz 
both  applied  to  the  Treasury  Department,  claiming  the  fund.  The  De- 
partment refused  to  examine  the  equities  of  the  parties^  or  to  look  beyond 
the  act  of  Congress  giving  the  legal  title  to  the  claim  to  Milnor.  Metz 
ftled  his  bill  in  the  circuit  court  of  the  United  States  for  this  District 
against  Milnor  to  eiyoin  him  from  receiving  the  money  and  against  the 
Secretary  of  the  Treasury,  and  an  injunction  issued  sub  silentio.  The 
circuit  court  records  show  that  the  court  decreed  that  the  preliminary 
injunction  be  made  perpetual,  and  ^^  that  Metz  be  entitled  to  receive  from 
the  Secretary  of  the  Treasury  the  sum  of  money  in  said  bill  sought  to 
be  recovered."  The  decree  did  not  undertake  to  direct  the  Secretary 
to  pay.  Milnor  appealed  to  the  Supreme  Court,  and  the  decree  below  was 
<'  affirmed."  Of  this  case  it  may  be  said  that,  the  whole  case  in  the 
Supreme  Court  turned  on  the  single  question  whether  the  claim  against 
the  United  States  passed  by  the  insolvent  assignment.  "So  other  ques- 
tion was  made  or  considered  by  the  court,  so  that  the  decree  went  be- 
yond the  opinion  of  the  court.  It  does  not  appear  that  the  Secretary 
made  any  objection  to  the  proceeding.  The  report  of  the  case  says  that 
^i  Metz  filed  his  bill,  enjoining  Milnor  from  receiving  the  money,  and  had 
a  decree  for  a  perpetual  inj  unction."  Nothing  is  said  as  to  the  inj  unction 
beyond  this.  Since  this  case  was  decided  it  is  settled  that  the  Secretary 
of  the  Treasury  cannot  be  a  party  in  such  proceedings.  There  is  no 
other  case  in  which  this  court  has  ever  sustained  an  injunction  to  restrain 
the  Secretary  from  paying  money,  except  when  authorized  by  statute. 

Clark  V.  Clark  et  al.  (17  How.,  315),  was  decided  in  1854,  under  the 
act  of  March  3,  1849  (9  Stat.,  394),  which  expressly  provided  that  the 
fund  in  controversy  ''shall  be  and  remain  in  the  Treasury  of  the  United 
States  subject  to  the  decision  of  the  courts  of  the  United  States  thereon^'*^ 
and  also  that ''  any  injunction  thereupon  granted  by  the  courts  shall 
be  respected  by  the  Treasury  Department." 

The  act  of  July  3, 1852  (10  Stat.,  11),  extended  these  provisions  of 
the  act  of  March  3, 1849  (9  Stat.,  394),  to  awards  under  the  treaty  of 
January  27, 1849,  with  Brazil.  Lewis  v.  Bell  (17  How.,  616),  was  de- 
cided under  this  act  of  July  3, 1852. 

Murray's  Lessee  et  al.  v.  Hoboken  Land  and  Improvement  Company 
(18  How.,  272,  281),  decided,  that  the  adjustment  of  claims  against  the 
United  States  "  was  an  exercise  of  executive  and  not  of  judicial  power," 
and  that  judicial  power  as  to  them  was  only  exercised  by  virtue  of  the 
act  of  May  15, 1820  (3  Stat.,  592). 

The  clear  inference  from  these  statutes  is,  that  they  were  deemed  ne- 
cessary, because,  without  them,  there  could  be  no  judicial  interference 
to  determine  the  rights  of  claimants  against  the  action  of  the  Treasury 
Department. 
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Pemberton  v.  Lockett  et  al,  (21  How.,  257),  was  decided  in  1858. 

In  this  case  it  appeared,  that  certain  moneys  were  paid  into  the  Treas- 
nry  by  virtue  of  an  award  under  the  treaty  of  February  8, 1853,  with 
Oreat  Britain.  The  complainants,  Lockett  and  others,  filed  a  bill  in 
equity  in  the  circuit  court,  for  the  purpose  of  establishing  title  to  one- 
half  of  $28,460  allowed  by  the  award  in  favor  of  Pemberton.  The  title 
asserted  was  for  compensation  as  attorneys  in  the  prosecution  of  the 
claim  for  the  award.  The  bill  filed  in  the  circuit  court  prayed  for  an 
injunction  to  restrain  Pemberton  from  receiving,  and  the  Secretary  of 
the  Treasury  from  paying  to  Pemberton  the  money.  A  preliminary  in- 
unction was  granted  sub  silentio,  as  prayed.  But  the  Secretary  was 
not  served  with  process.  The  final  decree  was,  simply,  that  Pemberton 
pay  to  the  complainants  the  money  claimed.  On  appeal,  the  decree  was 
reversed  on  the  merits,  and  no  question  was  considered  as  to  the  Secre- 
tary. The  decree  below  recognized  the  right  of  the  Secretary  to  pay  Pem- 
berton without  judicial  interference.    See  Trist  v.  Child  (21  Wall.,  441). 

Combs  V.  Hodge  et  al.  (21  How.,  307),  was  decided  by  the  Supreme 
Court  in  1858.  Combs,  claiming  to  be  the  owner  of  certain  Texas 
bonds  payable  at  the  Treasury  of  the  United  States,  filed  a  bill  in 
equity  in  the  circuit  court  against  the  administrator  of  Hodge,  de- 
ceased, in  whose  name  the  bonds  had  been  deposited  in  the  Treasury, 
and  obtained  an  iiyunction  to  stay  the  payment  of  the  money  due  on 
the  bonds  until  the  rights  of  the  parties  could  be  determined.  The 
circuit  court  dismissed  the  bill,  aud  Combs  appealed.  The  Supreme 
Court  reversed  the  decree  of  dismissal,  and  remanded  the  cause  to  the 
circuit  court  to  amend  the  pleadings  and  to  take  testimony.  There 
was  no  attempt  to  make  any  executive  ofiKcer  a  party,  or  to  interfere 
with  the  performance  of  any  executive  duty.  Texas  v.  White  (7  Wall., 
717),  was  decided  by  the  Supreme  Court  in  1868.  Texas  v.  Hardenburg 
(10  Id.^  68),  was  decided  by  the  same  court  in  1860.  In  these  cases  the 
State  of  Texas  by  bill  in  equity  asked  and  obtained  an  injunction  against 
certain  defendants  from  receiving  payment  of  certain  Texas  bonds.  So 
attempt  was  made  to  enjoin  any  public  oflScer  or  to  interfere  with  any 
executive  duty. 

Phelps  V.  McDonald  (00  U.  S.,  208),  was  decided  by  the  Supreme 
Court  in  1878.  Phelps,  as  assignee  in  bankruptcy  of  McDonald,  asserted 
a  right  to  a  claim,  which  the  latter  had  against  the  United  States,  and 
prayed  for  an  injunction  to  restrain  the  defendant  from  receiving  the 
money.  The  circuit  court  dismissed  the  bill,  and  complainant  appealed, 
when  the  decree  below  was  reversed  and  the  cause  remanded.  The 
principal  point  decided  is  thus  stated  in  the  syllabus : 

"Although  a  court  of  equity  has  not  within  its  territorial  jurisdiction 
the  real  or  the  personal  property  which  is  the  subject-matter  in  contro- 
versy, it  may,  having  the  necessary  parties  before  it,  compel,  by  appro- 
priate process,  the  performance  of  every  act,  which,  if  done  voluntarily 
by  them  according  to  the  Ux  loci  rei  sitccj  would  give  full  effect  to  its 
decree  in  personam  J^ 
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McManus  v,  Standish  (1  Mackey,  Bepts.,  Sapreme  Oonrt  District  of 
Columbia,  147),  was  decided  in  1881. 

The  Secretary  of  State  held  a  fund  for  claimants  ander  an  award  made 
in  pursuance  of  the  treaty  of  1868  with  Mexico.  A  claim  was  made  by 
counsel,  who  prosecuted  a  claim  resulting  in  an  award,  to  a  share  of  the 
sum  awarded.  The  Secretary  of  State — ^the  holder  of  the  fund — was 
made  defendant,  but  did  not  appear;  and  no  decree  was  made  against 
him.  The  court  held  only  that  it  had  jurisdiction  of  the  private  parties 
interested  in  the  fund.  In  no  case  has  a  court  assumed  jurisdiction, 
without  the  aid  of  a  statute,  to  make  a  decree  restraining  the  Secretary 
of  the  Treasury  from  paying  moneys  of  the  United  States  in  the  Treas- 
ury to  any  claimant  in  pursuance  of  the  decision  of  the  proper  account- 
ing officers,  and  of  the  command  of  a  Treasury  warrant. 

The  impracticability  of  enforcing  any  such  decree  is  conclusive 
against  the  authority  to  make  it  A  court  cannot  enforce  it  by  process 
against  any  officer  of  the  Treasury  Department,  because  no  such  officer 
can  be  a  party  in  the  proceeding.  Even  in  those  cases  in  which  a  pri* 
vate  claimant  might  foe  subject  to  process,  an  injunction  restraining 
him  from  receiving  payment  of  a  claim  from  the  Treasurer  could  not  be 
enforced,  because  such  injunction  could  not  operate  against  the  Treas- 
urer, who  could  not  be  a  party,  and  who  could  make  payment  at  a  point 
beyond  the  jurisdiction  of  the  court  making  the  decree,  which  court 
would  be  without  power  to  attach  for  contempt.  The  Supreme  Court, 
in  Walker  v.  Smith  (21  How,,  579),  a  case  involving  the  power  of  a  court 
to  eiijoin  the  Secretary  of  the  Interior  from  issuing  land-scrip,  said, 
^<  if  an  injunction  was  issued  to  hinder  the  defendant  from  receiving 
the  scrip  which  the  Land  Office  has  concluded  to  give  him,  this  would 
confer  no  title  on  the  complainant"    This  remark  is  applicable  here. 

The  recent  case  of  Cunningham  v.  Macon  and  Brunswick  Bailroad 
Company  et  aZ.,  decided  by  the  Supreme  Court  at  October  term,  1883, 
classifies  the  results  of  the  decision  on  this  subject  in  a  clear,  compact, 
and  forcible  form,  and  settles  the  law  on  a  basis  which  cannot  be  mis- 
taken. In  this  case,  Mr.  Justice  Miller,  delivering  the  opinion  of  the 
court,  says : 

"In  the  suits  which  have  been  instituted  in  the  circuit  courts  the 
effort  has  been,  while  acknowledging  the  incapacity  of  those  courts  to 
assume  jurisdiction  of  a  state  as  a  party,  to  proceed  in  such  a  manner 
against  the  officers  or  agents  of  the  state  government,  or  against  property 
of  the  state  in  their  hands,  that  relief  can  be  had  without  making  the 
state  a  party, 

"  The  same  principle  of  exemption  from  liability  to  suit  as  applied  to 
the  government  of  the  United  States  has  led  to  like  efforts  to  enforce 
rights  against  the  government  in  a  similar  manner.    •    •    • 

"Neither  a  state  nor  the  United  States  can  be  sued  as  defendant  in 
any  court  in  this  country  without  their  consent,  except  in  the  limited 
class  of  cases  in  which  a  state  may  be  made  a  party  in  the  Supreme 
Court  of  the  United  States  by  virtue  of  the  original  jurisdiction  conferred 
on  that  court  by  the  Constitution.    •    •    •    Whenever  it  can  be  clearly 
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seen  tkaX  ike  state  is  an  indispensable  party  to  enable  the  conrl,  Aooord- 
ing  to  the  rales  which  govern  its  procedure,  to  grant  the  relief  sought, 
it  will  refuse  to  take  jurisdiction,    •    •    • 

'^1.  It  has  been  held  in  a  class  of  cases  whave  property  of  thestatCj  or 
property  in  which  the  state  has  an  interest,  comes  before  the  court  and 
ander  its  control,  in  the  regular  course  of  judicial  administration,  with- 
out being  forcibly  taken  from  the  possession  of  the  govcrn^nent^  the  court 
will  proceed  to  discharge  its  duty  in  regard  to  that  property.  And  the 
state,  if  it  choose  to  come  in  as  plaintiff,  as  in  prize  cases,  or  to  inter- 
vene in  other  cases  when  she  may  have  a  lien  or  other  claim  on  the 
property,  will  be  permitted  to  do  so,  but  subject  to  the  rule  that  her 
rights  will  receive  the  same  consideration  as  any  other  party  interested 
in  the  matter,  and  be  subjected  in  like  manner  to  the  judgment  of  the 
court.  Of  this  class  are  the  cases  of  The  Siren,  7  Wall.,  157;  The  Davis, 
10  Wall.,  20 ;  and  Cook  v.  Barnard  and  others,  at  the  last  term 

^^2.  Another  class  of  cases  is  where  an  individual  is  sued  in  tort  for 
some  act  injurious  to  another  in  regard  to  person  or  property,  to  which 
bis  defence  is,  that  he  has  acted  under  the  orders  of  the  government. 

'^In  these  cases  he  is  not  sued  as,  or  because  he  is,  the  officer  of  the 
Oovernment,  but  as  an  individual,  and  the  court  is  not  ousted  of  juris- 
diction because  he  asserts  authority  as  such  officer.  To  make  oat  his 
defence  he  must  show  that  his  authority  was  sufficient  in  law  to  protect 
him.  See  Mitchell  v.  Harmony,  13  How.,  115 ;  Bates  f .  Olark,  95  U.  S., 
209 ;  Meigs  r.  McOlung,  9  Granch,  11 :  Wilcox  t;.  Jackson,  13  Peters, 
498 ;  Brown  v.  Huger,  21  How.,  305 ;  Grisar  t?.  McDowell,  6  Wall.,  303; 
United  States  v.  Lee,  106  U.  S.  E.,  196.    •    •    • 

^'In  actions  of  law,  of  which  mandamus  is  one,  where  an  individual  is 
sued,  as  for  injuries  to  person  or  to  property,  real  or  personal,  or  in  re- 
gard to  a  duty  which  he  is  personally  bound  to  perform,  the  govern- 
ment does  not  stand  behind  him  to  defend  him.  If  he  haa  the  authority 
of  law  to  sustain  him  in  what  he  has  done,  like  any  other  defendant,  he 
must  show  it  to  the  court  and  abide  the  result.  In  either  case  the  State 
is  not  bound  by  the  judgment  of  the  court,  and  generally  its  rights  re- 
main unaffected.  It  is  no  answer  for  the  defendant  to  say  I  am  an 
officer  of  the  government  and  acted  under  its  authority,  unless  he  shows 
the  sufficiency  of  that  authority.    •    •    • 

*'3.  A  thinl  class,  which  has  given  rise  to  more  controversy,  is  where 
the  law  has  imposed  upon  an  officer  of  tlu  government  a  xcell  defined  duty 
in  regard  to  a  specific  matter^  not  affecting  the  general  powers  or  func- 
tions of  the  government,  but  in  the  performance  of  which  one  or  more 
individuals  have  a  distinct  interest  capable  of  enforcement  by  judicial 
process. 

^^Of  this  class  are  writs  of  mandamus  to  public  officers,  as  in  Marbury 
V.Madison,  ICranch,  137;  Kendall u.  Stokes, 3  How., 87;  United  States 
v.  Schurtz,  102  U.  S.  K.,  118;  United  States  v.  Bout  well,  17  Wall,  604 

''But  in  all  such  cases,  from  the  nature  of  the  remedy  by  mandamus, 
the  duty  to  be  performed  must  be  merely  ministerial,  and  must  involve 
no  element  of  discretion  to  he  exercised  by  the  officer. 

''It  has,  however,  been  much  insisted  on  that  in  this  class  of  cases, 
where  it  shall  be  fonnd  necessary  to  enforce  the  rights  of  the  individual, 
a  court  of  chancery  may,  by  a  mandatory  decree  or  by  an  injunction,  oompd 
the  performance  of  the  appropriate  duty,  or  enjoin  the  officer  from  doing 
that  which  is  inconsistent  with  that  duty  and  with  plaintiff's  rights  in 
the  premises.    [See  United  States  v.  McLemore,  4  How.,  286.  J 

"Perhaps  the  strongest  assertion  of  this  doctrine  is  found  in  the  case 
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df  Davis  v.  Gray,  16  Wall.,  203.  •  •  •  The  case  goes  to  the  verge 
of  soand  doctrine  if  not  beyond  it.    •    •    • 

"  In  the  cases  of  Louisiana  v.  Jumel  •  •  •  (107  XJ.  8.  R.,  711),  the 
owners  of  the  new  bonds  issued  by  the  board  of  liq  nidation  mentioned 
in  McGomb's  case,  above  cited,  brought  their  bill  in  equity,  in  the  circuit 
court  of  the  United  States,  to  compel  the  auditor  of  state  and  the  treasurer 
of  the  state  to  pay^  out  of  the  treasury  of  the  state^  the  overdue  interest-cou- 
pons on  their  bonds^  and  to  enjoin  them  fi'om  paying  any  part  of  the 
taxes  collected  for  that  purpose  for  the  ordinary  expenses  of  the  Gov- 
ernment. They  at  the  same  time  applied  to  the  state  court  for  a  writ  of 
mandamus  to  the  same  officers,  which  suit  was  removed  into  the  circuit 
court  of  the  United  States.  In  this  they  asked  that  these  officers  be  com- 
manded to  pay^  out  of  the  moneys  in  the  treasury^  the  ta-xes  which  they 
maintained  had  been  assessed  for  the  purpose  of  paying  the  interest  on  their 
bondSf  and  to  pay  such  sums  as  had  already  been  diverted  from  that 
purpose  to  others  by  the  officers  of  the  government. 

^^The  circuit  court  refused  the  relief  asked  in  each  case,  and  this  court 
affirmed  the  judgment  of  that  court. 

^<The  short  statement  of  the  reason  for  this  judgment  is,  that  as  the 
state  could  not  be  sued  or  made  a  party  to  such  proceeding^  there  was  no 
jurisdiction  in  the  circuit  court  either  by  mandamus  at  lawj  or  by  a  decree 
in  chancery^  to  take  charge  of  the  treasury  of  the  statCy  and  seizing  the  hands 
of  the  auditor  and  treasurer  ^  to  make  distribution  of  the  funds  fou/ndin  the 
treasury  in  the  manner  which  the  court  might  thirikjust    •    •    • 

^^We  think  the  foregoing  cases  mark,  with  reasonable  precision,  the 
limit  of  the  power  of  the  courts  in  cases  affecting  the  rights  of  the  state 
or  federal  governments  in  suits  to  which  they  are  not  voluntary  parties." 

*•  Courts  of  equity  proceed  upon  different  principles  in  regard  to  parties. 
As  was  said  in  Barney  v.  Baltimore,  0  Wall.,  280,  there  are  persons  who 
are  merely  formal  parties  without  real  interest,  and  there  are  those  who 
have  an  interest  in  the  suit,  but  which  will  not  be  injured  by  the  relief 
sought,  and  there  are  those  whose  interest  in  the  subject-matter  of  the 
suit  renders  them  indispensable  as  parties  to  it.  Of  this  latter  class  the 
court  said,  in  Shields  v.  Barrow,  17  How.,  130,  Mhey  are  persons  who 
not  only  have  an  interest  in  the  controversy,  but  an  interest  of  such  a 
nature  that  a  final  decree  cannot  be  made  without  affecting  that  interest 
or  leaving  the  controversy  in  such  a  condition  that  its  final  disposition 
may  be  wholly  inconsistent  with  equity  and  good  conscience.' 

"*In  such  cases',  says  the  court  in  Barney  v,  Baltimore,  Hhe  court 
refuses  to  entertain  the  suit  when  these  parties  cannot  be  subjected  to  its 
jurisdiction^  ^\ 

This  classification  presents  the  law  on  this  subject  in  systematic 
order  as  a  part  of  the  great  science  of  the  common  law. 

In  this  case,  of  Cunningham  v.  Macou  and  Brunswick  Bailroad  Co* 
et  al.j  the  complainant  claiming  a  lien  on  a  railroad  owned  by  the  State 
of  Georgia,  but  in  the  custody  and  under  the  management  of  State  offi- 
cers, sought  to  foreclose  the  lien  by  making  the  State  officers  parties- 
defendant.   As  to  this  the  court  further  says : 

"In  the  case  now  under  consideration  the  State  of  Georgia  is  an  indis- 
pensable party.  It  is  in  fact  the  only  proper  defendant  in  the  case.  No 
one  sued  has  any  personal  interest  in  the  matter  or  any  official  authority 
to  grant  the  relief  asked. 

No  foreclosure  suit  can  be  sustained  without  the  State,  because  she 
has  the  legal  title  to  the  property^  and  the  purchaser  under  a  foredoswre 
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decree  would  get  no  title  in  the  absence  of  the  State.  The  State  is  in  the  tact- 
ual possession  of  the  property ^  and  the  court  can  deliver  no  possession  to 
the  purchaser.  The  entire  interest,  adverse  to  plaintiff,  in  this  suit  is 
the  interest  of  the  State  of  Georgia  in  the  property,  of  which  she  has 
both  the  title  and  possession.  On  the  hypothesis  that  the  foreclosare 
by  the  governor  was  valid,  the  trust  asserted  by  plaintiff  is  vested  in  the 
State  as  trustee^  and  not  in  any  of  the  officers  sued. 

No  money  decree  can  be  rendered  against  the  State,  nor  against  its 
officers,  nor  any  decree  against  the  treasurer^  as  settled  in  Louisiana  v.  Jumel. 
If  any  branch  of  the  State  government  has  power  to  give  plaintiff  relief 
it  is  the  legislative.  Why  is  it  not  sued  as  a  body,  or  its  members  by 
mandamus,  to  compel  them  to  provide  means  to  pay  the  State's  endorse- 
ment ?  The  absurdity  of  this  proposition  shows  the  impossibility  of  compel- 
ling a  State  to  pay  its  debts  by  judicial  process.'^* 

This  is  alike  conclusive  and  unanswerable. 

The  United  States,  as  a  debtor,  may  file  a  bill  of  interpleader  against 
rival  claimants  for  payment  of  a  Government  bond  or  other  claim,  and 
thus  obtain  a  judicial  detennination  by  process  against  all  parties  in* 
terested  (Texas  v.  White  et  af.,  7  Wall.,  700 ;  Texas  v.  Hardenburg, 
10  Id.j  68 ;  Vermilye  &  Co.  v.  Adams  Express  Company,  21  Id.,  138 ; 
Dugan  V.  United  States,  3  Wheat,  172;  United  States  v.  Buford,  3  Pet., 
12 ;  Benton  v.  Walsey,  12  Jd.,  27 ;  United  States  v.  Bank  of  Metropolis, 
15  Id.j  401). 

An  injunction  may  restrain  officers  from  issuing  iniblic  securities 
without  authority  of  law  (Davis  v.  Gray,  16  Wall.,  203;  Board  of 
Liquidation  et  al.  v.  McGomb,  92  U.  S.,531 ;  Livingston  County  f.  Weide, 
64  Ills.,  427 ;  County  of  Livingston  v.  Darlington,  101 U.  S.,  413).  But 
the  law  does  not  permit  judicial  interference  with  executive  officers  in 
making  payments  of  public  money  due  to  such  claimants  as  may  by  other 
duly  authorized  executive  officers  be  declared  entitled  to  receive  it. 
See  United  States  v.  McLemore,  4  How.,  286. 

(4)  The  authorities  upon  the  judicial  power  by  mandamus  support 
this  view.    Thus,  in  United  States  v.  Guthrie  (17  How.,  303),  it  is  said : 

"The  only  legitimate  inquiry  for  our  determination  upon  the  case 
before  us  is  this :  Whether,  under  the  organization  of  the  Federal  Gov- 
ernment, or  by  any  known  principle  of  law,  there  can  be  asserted  a 
power  in  the  circuit  court  of  the  United  States  for  the  District  of  Co- 
lumbia, or  in  this  court,  to  command  the  withdrawal  of  a  sum  or  sums 
of  money  from  the  Treasury  of  the  United  States,  to  be  applied  in  sat- 
isfaction of  disputed  or  controverted  claims  against  the  United  States T 
This  is  the  question,  the  very  question  presented  for  our  determination; 
and  its  simple  statement  would  seem  to  carry  with  it  the  most  startling 
considerations — nay,  its  unavoidable  negation,  unless  this  should  be 
prevented  by  some  positive  and  controlling  demand ;  for  it  would  occur, 
d,  priori^  to  every  mind,  that  a  treasury,  not  fenced  round  or  shielded 
by  fixed  and  established  modes  and  rules  of  administration,  but  which 
could  be  subjected  to  any  number  or  description  of  demands,  asserted 
and  sustained  through  the  undefined  and  undefinable  discretion  of  the 
courts,  would  constitute  a  feeble  and  inadequate  provision  for  the 

*Tht8  case  was  decided  after  the  opinion  in  the  text  was  prepared,  and  baa  since 
been  inserted  as  above. 
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great  and  inevitable  necessities  of  the  nation.  The  Government  under 
such  a  r^me^  or,  rather,  under  snch  an  absence  of  all  rule,  would,  if  prac- 
ticable at  all,  be  administered  not  by  the  great  departn^ents  ordained  by 
the  constitution  and  laws,  and  guided  by  the  modes  therein  prescribed^  but 
by  the  uncertain,  and  perhaps  contradictory  action  of  the  courts,  in  the 
enforcement  of  their  views  of  private  interests." 

The  principle  thus  stated  applies  equally,  when  there  are  two  rival 
claimants,  each  demanding  payment,  as  in  the  present  case. 

The  authorities,  which  define  the  extent  of  judicial  power  by  manda- 
mus^ are  numerous  (Louisiana  r.  Jumel,  107  XT.  S.,  711;  Cunningham  v. 
Macon  and  Brunswick  Bailroad  Oo.  et  ai..  Supreme  Court  U.  S.,  October 
term,  1883;  Decatur  v.  Paulding,  14  Pet.,  515;  Brashear  v.  Mason,  0 
How.,  102 ;  Eeeside  r .  Walker,  Hid,,  272 ;  United  States  v.  Seaman,  17  Id.^ 
225 ;  White's  Administrator  v.  United  States,  1  Black,  501 ;  Commissioner 
of  Patents  t?.Whiteley,  4  Wall.,  522;  United  States  i^.  Commissioner,  5  Jd., 
563;  Gaines  v.  Thompson,  7  Id.j  347;  The  Secretary  v.  McGarrahan,  9 
Jrf.,  298-312;  Litchfield  v.  The  Eegister,  9  Jd.,  575;  Board  of  Liquida- 
tion V.  McComb,  92  U.  S.,  531 ;  United  States  v.  Schurz,  102  U.  S.,  378). 

The  action  of  accounting  officers  in  passing  on  claims  is  <'  due  process 
of  law  "  within  the  meaning  of  Article  Y  of  the  Amendments  to  the  Con- 
stitution— ^as  much  so,  as  the  action  of  courts  in  matters  within  their 
jurisdiction  (Springer  t?.  United  States,  102  U.  S.,  591,594;  3  Lawrence, 
Compt.  Dec,  Intro.,  xxxvi). 

The  courts  of  this  District  can  not  by  mandamus  require  the  Treasurer 
of  the  United  States  to  pay  the  drafts  in  question,  because  (1)  his  action 
as  to  that  is  an  executive  duty^  to  be  exercised  under  the  direction  and 
discretion  of  the  First  Comptroller,  who  is  charged  with  the  duty  of 
settling  the  accounts  of  the  Treasurer,  and  so  of  deciding  to  whom  pay- 
ment shall  be  made.  (Rev.  Stat.,  269,  277,  305,  311),  and  (2)  because 
there  is  a  ^^  plain,  adequate  and  complete  remedy  at  law"  by  action  on 
the  drafts  now  in  question  in  the  Court  of  Claims.  (Buffalo  Bayou  case, 
16  Court  CI.,  239.) 

(5)  The  same  view  is  supported,  in  principle,  by  the  authorities,  which 
show,  that  no  court  can  interfere  with  executive  officers,  or  control  the 
exercise  of  their  judgment  and  discretion  in  the  issue  of  patents  for 
land,  until  after  such  officers  have  fully  executed  their  authority^  when 
courts  may  determine  which  of  two  claimants  has  the  real  legal  or  equit- 
able title  to  the  land. 

Thus,  in  Johnson  v.  Towsley  (13  Wall.,  72,  86),  it  was  shown  that 
Towslej',  on  the  15th  of  June,  1858,  made  a  pre-emption  claim  to  certain 
land.  On  the  5th  of  October,  1860,  Johnson  also  made  a  pre-emption 
claim. 

The  Secretary  of  the  Interior  decided  that  Johuson  was  entitled  to 
the  land,  and  a  patent  was  accordingly  issued  to  him. 

Towsley  filed  a  bill  in  chancery,  and  the  court  decreed  that  i]xQ  patent 
to  Johnson  be  canceled^  and  that  the  title  be  vested  in  Towsley. 

The  Supreme  Court  of  the  United  States  held,  in  effect,  that  Towsley 
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had  a  perfect,  equitable  title,  and  that  a  coart  of  eqaity  would  review 
the  action  of  the  officers  charged  with  the  duty,  under  the  pre-emption 
law,  of  issuing  a  patent. 

The  court,  referring  to  the  decision  of  the  land  officers  in  favor  of  a 
party  applying  to  enter  land  as  a  pre-emptor  or  otherwise,  their  accept- 
ance of  his  money  and  certification  of  his  right  to  a  patent,  said : 

<<  Undoubtedly  this  constitutes  a  vested  rightj  and  it  can  only  be 
divested  according  to  law.  In  every  such  case,  where  the  land  office 
afterwanls  sets  aside  this  certificate,  and  grants  the  land  thus  sold  to 
another  person,  it  is  of  the  very  essence  of  judicial  authority  to  inquire 
whether  this  has  been  done  in  violation  of  law^  and,  if  it  has,  to  give 
appix>priate  remedy." 

And  the  syllabus  of  this  case  (section  8)  says : 
<^  The  decisions  of  this  court  on  this  subject  establish : 
L  That  the  judiciary  will  not  interfere  by  mandamus,  injunction^  or 
otherwise  with  the  officers  of  the  land  department  in  the  exercise  of 
their  duties  while  the  matter  remains  in  their  hands  for  decision. 

II.  That  their  decision  on  the  facts  which  must  be  the  foundation 
of  their  action,  unaffected  by  fraud  or  mistake,  is  conclusive  in  the 
courts. 

III.  But  that  after  the  title  has  passed  from  the  Government  to  indi- 
viduals, and  the  question  has  become  one  of  private  right,  the  jurisdic- 
tion of  courts  of  equity  may  be  invoked  to  ascertain  if  the  patentee 
does  not  hold  in  trust  for  other  parties." 

Numerous  authorities  are  cited  in  this  case :  Garland  v,  Wynn,  20 
How.,  8 ;  Lytic  v.  Arkansas,  22  Jd.,  192 ;  Lindsey  v.  Hawes,  2  Black, 
569 ;  Green  v.  Liter,  8  Cranch,  229 ;  Finly  v.  Williams,  9  Id.,  164 ;  Mc- 
Arthur  v.  Browder,  4  Wheat,  488;  Hunt  v.  Wickliffe,  2  Pet.,  201; 
Minnesota  v.  Bachelder,  1  Wall.,  109;  Silver  v.  Ladd,  7  J/2.,  219; 
Smelting  Go.  v.  Kemp,  104  U.  8.,  636 ;  Steel  v.  Smelting  Co.,  106  IT.  S., 
447;  Morey  etal.v.  Wilkinson,  13  Gal.,  478;  Beard  t^.  Fudry,3  Wall, 
478 ;  Gibson  v.  Choteau,  13  Jd.,  92 ;  Hoofnagle  v.  Anderson,  7  Wheat, 
212 ;  Polk's  Lessee  v.  Wendell,  5  id.,  304 ;  Jackson  v.  Johnson,  1  Bibb, 
56 ;  Schedda  v.  Sawyer,  4  McLean,  186 ;  Holt  v.  Hemphill,  3  Ohio,  332. 

The  same  principle  is  settled  in  Walker  v.  Smith,  21  How.,  581; 
French  v.  Fyan  et  ai.,  93  U.  S.,  173;  Marquez  v.  Frisbie,  101  U.  S., 
475 ;  Litchfield  v.  Register,  9  Wall.,  552 ;  and  Secretary  r.  McGarrahan, 
2d.,  298. 

And  see  cases  in  House  Mis.  Docs.,  No.  42, 1st  Sess.,  47th  Oongress, 
June  23, 1882 ;  and  No.  10,  2d  Sess.,  47th  Congress,  Dec.  16, 1882,  per 
Lawrence  arguendo;  and  Neer  v,  Williams,  27  Kansas,  l^per  Lawrence 
arguendo. 

The  case  of  Davis  v.  Gray  (16  Wall.,  203),  establishes  no  different 
principle.  The  Supreme  Court,  in  Louisiana  v.  Jumel  (107  IT.  8.,  724), 
referring  to  this  case,  says : 

^<The  receiver  of  a  land-grant  railroad  obtained  an  injunction  against 
the  governor  and  commissioner  of  the  land  office  of  Texas  to  restrain 
them  from  incumbering,  by  patents  to  others,  lands  which  had  been 
oontracted  to  the  railroad  company.    The  legal  title  was  in  the  State, 
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hut  ike  equitable  title  in  the  company.  The  specific  tracts  of  land  in  dis> 
pate  were,  by  the  oontra4it  which  had  been  made^  segregated  from  the  public 
domain  and  set  apart  for  the  company.  The  case  rests  on  the  same  prin- 
ciple it  would  if  patents  had  been  actually  issued  to  the  company,  and  the 
State,  throagh  its  officers,  was  attempting  to  place  a  cload  on  the  title 
by  granting  subsequent  patents  to  others." 

In  Ghkines  r.  Thompson  (7  Wall.,  353),  Mr.  Justice  Miller,  discussing 
the  authority  of  the  court  over  an  executive  officer,  says,  that — 

"  The  court  could  not  •  •  •  revise  his  judgment  in  any  case  where 
the  law  authorized  him  to  exercise  judgment  or  discretion.  Nor  can  it 
by  mandamus  act  directly  upon  the  officer,  and  guide  and  control  his 
Jadgmentand  discretion  in  the  matter  committed  to  bis  care,  in  the  ordi- 
nary exercise  of  his  official  duties.  The  interference  of  the  courts  with 
the  performance  of  theordimary  duties  of  the  Executive  Departments 
would  be  productive  of  nothing  but  mischief,  and  we  are  quite  satisfied 
that  such  a  power  was  never  intended  to  be  given  to  them.'' 

In  support  of  this,  numerous  cases  are  cited.  Others  may  be  added  : 
Secretary!?.  McGarrahan, 9  Wall.,  312;  Litchfield  v.  Register,  M.^^ll-^ 
French  v.  Fyan,  93  U.  S.,  173;  Marquez  v.  Frisbee,  101  U.  8.,  476.  Still 
others  will  hereafter  be  cited. 

(6)  The  same  view  is  likewise  supported,  in  principle,  by  the  authori- 
ties, which  show,  that  no  court  can,  by  attachment  or  garnishment  on 
behalf  of  creditors,  reach  money  in  the  hands  of  an  officer.  It  is  abun- 
dantly proved  by  Ohief  Justice  Drake,  in  his  valuable  work  on  Attach- 
ment (sees.  492-515),  ^<  that  a  public  officer,  who  has  money  in  his  hands 
to  satisfy  a  demand  which  one  has  upon  him  merely  as  a  public  officer, 
cannot  for  this  cause  be  adjudged  a  garnishee."  And  it  is  shown,  that, 
"  when  money  or  other  property  is  in  the  hands  of  officers  of  the  law, 
and  of  persons  acting  under  legal  autUority,"  such  money  or  property  is 
not  subject  to  attachment  or  garnishment.  The  reason  is,  that  it  is  in  cus- 
tadia  legiSy  and  already  under  and  subject  to  a  jurisdiction^  which  is  by  law 
aathorized  to  control  its  disposition,  and  that,  ex  necessitate  reiy  there 
cannot  be  operating,  at  the  same  time  and  as  to  the  same  subject-matter, 
two  jurisdictions  which  may  conflict  in  the  exercise  of  authority.  In 
other  words,  it  rests  on  the  principle  that  neither  the  Government  nor 
its  officers  in  performing  authorized  duties  can  be  sued  or  subjected  to 
judicial  control. 

The  principle  applies  to  public  officers,  administrators,  executors, 
gaardians,  clerks  of  courts,  receivers,  trustees  who  are  required  to  ac- 
count to  courts,  assignees  in  insolvency  and  bankruptcy,  and  others 
subject  to  like  jurisdictions,  and  refers,  of  course,  to  officers  and  fidu- 
ciaries with  money  or  property  in  their  hands,  as  to  which  they  are  sub- 
ject to  the  control  of  a  court  having  proper  jurisdiction.  (See  Drake  on 
Attachment,  5th  ed.,  492-511,  and  numerous  authorities  collected).  The 
principle  of  these  cases  equally  applies,  when  an  executive  officer  is 
charged  with  the  duty  of  disbursing  public  money  under  the  direction 
and  control  of  officers,  having  full  authority  and  jurisdiction  over  the 
money,  and  with  equal  authority  to  direct  the  official  action  of  such  dis- 
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bnrsing  officer.  And  this  has  beea  fally  determined  by  the  ooarts 
(Drake,  Attachment,  §§  512-515,  citing  Ohealy  v.  Bremer,  7  Mars.,  259; 
Bulkley  r.  Eckert,  3  Peun.  St.,  368 ;  Pierson  v.  McCormick,  1  Penn.  Law 
Journal,  R.,  201;  Webb  v.  McCauley,  4  Bush.,  8  [Divine  v,  Harvey,  7 
Monroe,  440 ;  Tracy  v.  Hornbuckle,  8  Bush,  336 ;  Stevens  v.  Com.,  3 
Ky.  Law  liep.,  165 ;  Bodman  v.  Musselman,  12  Bush,  357] ;  Triebel  v. 
Colburn,  64  111.,  376;  Buchanan  v.  Alexander,  4  Howard,  Sup.  Gt.,  20; 
Averill  v.  Tucker,  2  Granch,  G.  G.,  544;  Glark  v.  Great  Barrington,  11 
Pick.,  260 ;  Mechanics  and  Traders'  Bank  v.  Hodge,  3  Bobinson,  La., 
373 ;  5  Op.  Att.-Gen.,  759 ;  10  Id.,  120 ;  Wendell  v.  Pierce,  13  N.  H.,  502 ; 
Neuer  v.  O'FaUon,  18  Missouri,  277 ;  Briggs  v.  Block,  Id.,  281 ;  Barnard 
V.  Graves,  16  Pick.,  41 ;  Huntley  r.  Stone,  4  Wisconsin,  91;  Gasey  ». 
Davis,  100  Mass.,  124 ;  Kennedy  v.  Aldridge,  5  B.  Monroe.  141 ;  Staples 
V.  Staples,  4  Maine,  532 ;  Woodbridge  v.  Morse,  5  K.  H.,  519;  Goburn  v. 
Amart,  3  Mass.,  319;  Thayer  t?.  Sherman,  12  Jd.,  441;  Bileyt?.  Hirst,  2 
Penn.  St.,  346 ;  Mann  v.  Buford,3  Ala.,  312 ;  Tucker  v.  Butts,  6  Georgia, 
580). 

This  is  the  doctrine  of  the  Supreme  Gourt  of  the  United  States. 
(Buchanan  v.  Alexander,  4  How.,  20).  And  it  is  shown  in  Burroughs 
on  Public  Securities  (page  93)  that  the  reason  why  money,  in  the  hands 
of  a  public  officer  to  be  paid  out  by  him  in  the  mode  prescribed  by  stat- 
ute, cannot  be  reached  by  garnishment,  is,  that  this  would  be  a  judicial 
interference  with  a  duty  of  such  officer  executive  or  political  in  character, 
which  the  Gonstitution  prohibits. 

This  leads  to  the  second  proposition,  which  will  now  be  considered : 

IL  The  court  had  no  jurisdiction  either  (1)  over  the  Tennessee  admin- 
istrators, or  (2)  over  any  fund  in  the  Treasury;  and  (3)  the  drafts  do  not 
constitute  a  res  subject  to  judicial  control. 

All  this  will  appear  from  several  considerations : 

There  was  publication  of  notice  designed  to  make  H.  P.  Hobson,  as 
Tennessee  administrator  de  bonis  non  tcith  the  will  annexed  of  John  N. 
Pnlliam,  a  party-defendant.  This  was  made  under  the  statute  which 
authorizes  publication  ^<  in  actions  at  law  or  in  equity  which  have  for 
their  immediate  object  the  enforcement  or  establishment  of  any  lawful 
right,  claim,  or  demand  to  or  against  any  real  or  personal  property 
within  the  jurisdiction  of  the  court."  (Bev.  Stat.,  relating  to  District 
ofGolumbia,787;  W.,91;  act  of  March  3, 1875, 18  Stat.,  472,  sec.  8;  Good- 
man V.  l^iblack,  102  U.  S.,  562).  Statutory  provisions  for  constructive 
service  are  to  be  strictly  pursued.    (Galpin  v.  Page,  18  Wall.,  350). 

It  has  been  sufficiently  shown,  that  the  legal  title  to  the  drafts  in 
question  is  in  the  Tennessee  administrators. 

But,  if  this  were  not  so,  the  Tennessee  administrators  have  a  right 
to  the  residuum  of  money  not  appropriated  by  the  decree,  and,  there- 
fore, have  an  interest  in  the  fund  to  be  paid.  They  have  a  right 
to  contest  the  amount  of  the  claim  made  upon  the  fund  by  creditors 
here,  when  there  is  an  effort,  as  in  this  case,  to  appropriate  the  larger 
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part  of  such  fund  by  a  decree.  They  were,  therefore,  necessary  parties 
to  the  proceeding  in  the  court  here  (Goodman  v,  Niblack,  102  IT.  S.,  562 ; 
Marshall  v.  Beverly,  5  Wheat.,  313 ;  United  States  v.  Howland,  4  Id., 
108 ;  Coiron  et  al.  v.  Millaudon  et  al.,  19  How.,  113 ;  Williams  v.  Bank- 
head,  19  Wall.,  663 ;  Hook  v.  Payne,  14  Id.,  256 ;  Bobertson  v.  Carson, 
9  Id.,  105;  McManus  v.  Standish,  1  Mackey,  Dist.  Columbia,  149). 
Thus,  it  is  said  : 

<^  It  is  a  fundamental  principle,  that  no  man  is  to  be  deprived  of  his 
property  without  his  consent,  or  [except]  by  due  process  of  law.  To 
constitute  due  process  of  law,  and  make  it  efifectual  to  change  the  title 
to  property,  there  must  be  jurisdiction  over  the  person  of  the  owner,  or 
over  his  prffperly^  (Owen  v.  Miller,  10  Ohio,  St.,  143;  Pennoyer  v.  NeflF, 
-95  U.  S.,  714;  Texas  v.  White,  7  Wall.,  734;  Goodman  v.  Niblack,  102 
XJ.  S.,  562).  , 

The  three  modes  in  which  the  title  of  the  proper  administrators  in 
Tennessee  can  be  divested,  are:  (1)  by  their  consent,  (2)  by  decree  of 
a  competent  court  against  them  in  personam,  or  (3)  by  decree  affecting 
the  subject-matter ;  that  is,  either  (a)  the  drafts  or  {b)  the  money  pay- 
able thereon. 

1.  It  is  not  pretended  that  the  title  of  the  legal  representatives  in 
Tennessee  to  the  drafts  has  been  divested  by  their  consent,  or  that  any 
right  has  in  this  manner  been  concluded. 

2.  The  title  to  the  drafts  has  not  been  divested  by  any  decree  against 
such  representatives  in  personam. 

(1)  There  has  been  no  pretense  of  notice,  even  by  publication,  as  to 
the  legal  representative  appointed  in  Tennessee  on  the  estate  of  John 
J.  Pulliam,  deceased.  Hence,  the  decree  cannot  affect  any  right  which 
such  legal  representative  may  have. 

(2)  There  has  been  no  decree  in  personam  against  Hobson  as  Ten- 
nessee administrator  of  John  N.  Pulliam,  requiring  an  actual  assignment 
of  any  draft,  and,  if  such  decree  were  made,  it  could  not  be  enforced, 
and  so  would  be  unavailing.  He  is  not  within  the  jurisdiction  of  the 
court,  and  so  is  not  liable  to  attachment  for  disobedience  of  its  orders 
(Gibson's  case,  3  Lawrence,  Compt.  Dec.,  289  n. ;  Stephens  v.  Cady,  14 
How.,  531 ;  Ager  v.  Murray,  105  TJ.  S.,  126;  Pennoyer  v.  Neff,  95  U.  S., 
714 ;  Harkness  v.  Hyde,  98  U.  S.,  478 ;  Brooklyn  v.  Insurance  Co.,  fl!9  TJ. 
S.,  370;  County  of  Livingston  t?.  Darlington,  101  U.  S.,  413;  Mohr  v. 
Manierre,  Id.,  422). 

Jurisdiction  on  notice  published  extends  only  to  the  subject-matter, 
or  res,  within  the  jurisdiction  and  control  of  the  court,  and  a  decree  as 
to  other  matters,  or  in  personam,  is  void  (Mohr  v.  Manierre,  101  U.  S., 
422;  Boswell's  Lessee  v.  Otis  et  al,  9  How.,  336;  Webster  v.  lieid,  11 
Id.,  437 ;  Mandeville  et  al.  v.  Biggs,  2  Pet.,  489 ;  Hunt  et  al.  v.  Wickliffe, 
Id.,  201 ;  Miller  v.  United  States,  11  Wall.,  297 ;  Pennoyer  v.  Neff,  95 
U.  8.,  714;  Vasse  v.  Comegys,  2  Cranch,  C.  C,  564;  Goodman  u.  Nib- 
lack,  102  U.  S.,  562). 

3.  The  equity  court  of  the  District  of  Columbia  could  exercise  no  ju- 
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risdiction  over  Hobson  as  administrator,  even  if  he  had  been  personally 
served  with  process  in  the  IHstrictj  and  certainly  not  npon  constructive 
service  by  publication.  This  is  settled,  in  principle,  in  Vaughan  et  al  r, 
Korthup  et  al.  (15  Pet.,  1),  and  in  McNatt  v.  Bland  (2  How.,  14).  In  the 
former  case  it  appeared,  that  one  Moody,  an  inhabitant  of  Kentucky, 
died  intestate  in  that  State  in  1802 ;  and  that  in  May  or  June,  1833, 
Northup  was  duly  appointed  by  the  proper  court  in  Kentucky  adminis- 
trator of  Moody,  and,  as  such,  subsequently  collected  from  the  Treasury 
of  the  United  States  $5,215.56  for  money  due  to  the  intestate.  A  bill 
in  equity  was  filed  in  the  Chancery  Court  of  the  District  of  Columbia 
by  persons  claiming  to  be  heirs  of  Moody  for  their  distributive  shares 
of  said  money  against  said  administrator  and  other  persons  claiming  to 
be  heirs  and  distributees.  Northup  denied  the  jurisdiction  of  the  court. 
Story,  J.,  iq  delivering  the  opinion  of  the  court,  said : 

^^The  question  is  broadl^^  presented,  whether  an  administrator,  ap- 
pointed and  deriving  his  authority  from  another  State,  is  liable  to  be 
sued  here,  in  his  official  character,  for  assets  lawfully  received  by  him 
under  and  in  virtue  of  his  original  letters  of  administration.  We  are 
of  opinion,  both  upon  principle  and  authority,  that  he  is  not.  •  •  ♦ 
The  administrator  is  exclusively  bound  to  account  for  all  the  assets 
which  he  receives  under  and  in  virtue  of  his  administration  to  the 
proper  tribunals  of  the  government  from  which  he  derives  his  authority; 
and  the  tribunals  of  other  States  have  no  right  to  interfere  with  or  to 
control  the  application  of  those  assets,  according  to  the  lex  loci.  Hence 
it  has  become  an  established  doctrine  that  an  administrator,  appointed 
in  one  State,  cannot,  in  his  official  capacity,  sue  for  any  debts  due  to 
his  intestate  in  the  courts  of  another  State ;  and  that  he  is  not  liable  to 
be  sued  in  that  capacity  in  the  courts  of  the  latter,  by  any  creditor,  for 
any  debts  due  there  by  his  intestate.  The  authorities  to  this  effect  are 
exceedingly  numerous,  both  in  England  and  America;  but  it  seems  to 
us  unnecessary,  in  the  present  state  of  the  law,  to  do  more  than  to  refer 
to  the  leading  principle  as  recognized  by  this  court  in  Fen  wick  v.  Sears, 
1  Cranch,  259 :  Dixon's  Executors  v.  Bamsay's  Executors,  3  Cranch,  319 ; 
and  Kerr  v.  Moon,  9  Wheat.,  565.''  (Peale  v.  Phipps,  14  How.,  374; 
McNutt  V.  Bland,  2  Id.,  14.) 

The  court  then  proceeded  to  say  that  the  money  received  by  the 
administrator  did  not  <<  constitute  local  assets  within  the  District"  be- 
cause of  the  fact  that  it  was  collected  from  the  Treasury  here.  The 
principle  that  an  executor  or  administrator  cannot  be  sued  outride  of 
the  State  in  which  he  is  appointed  is  affirmed  by  many  authorities 
(Story,  Confl.  Laws,  2d  ed.,  513,  514;  Rorer,  Interstate  Law,  26,  27, 
108,  251;  1  Williams,  Executors,  6  Am.  ed.,  419  [362] ;  Wharton,  Coufl. 
Laws,  616,  citing  Att.-Gen.  v.  Dimond,  1  Cromp.  and  Jer.,  356 ;  Att.- 
Gen.  V.  Hope,  2  CI.  and  Fin.,  84;  s.  0.,  1  Cr.,  M.  and  R.,  538;  Webb 
in  re.  18  N.  Y.,  Sup.  Ct.,  124 ;  Sayre  v.  Helme,  61  Penn.,  St.,  299 ;  Boston 
V.  }'ovistou,  2  Mass.,  384 ;  Fay  v.  Haven,  3  Met.,  Mass.,  109 ;  Brownlee 
V.  Lockwood,  5  Green,  N.  J.,  243 ;  Brookshire  v.  Dubose,  2  Jones,  Eq*? 
276). 

It  is  clear,  then,  that  the  rights  of  Hobson,  as  Tennessee  administra- 
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tor,  in  the  drafts  are  not  affected  by  any  result  of  the  decree  in  perso- 
nam. If  he  could  not  be  sued  in  the  District  of  Columbia  on  personal 
service  of  process,  much  less  could  he  be  sued  on  constructive  service 
by  publication. 

4.  It  is  equally  clear  that  the  equity  court  of  the  District  obtaihed  no 
jurisdiction  of  any  suJ^ect-matter  which  could  affect  the  rights  of  the 
legal  representatives  in  Tennessee.  The  only  subject-matter,  by  which 
they  could  be  affected,  is  either  (a)  the  drafts  or  (ft)  the  money  in  the 
Treasury  for  their  payment. 

a.  The  drafts  are  not  property  in  the  District,  and,  hence,  not  subject 
to  any  jurisdiction  of  the  equity  court  here  as  against  non-resident  ad- 
ministrators. They  do  not  constitute  a  res^  which,  without  jurisdiction 
over  the  debtor  and  creditor  therein,  can  be  transferred  by  a  judicial 
decree.  There  is  a  wide  difference  between  a  decree  operating  on  the 
rights  of  parties  before  a  court  and  a  decree  which,  without  the  preseuce 
of  such  parties,  attempts  to  operate  on  the  res  and  to  appropriate  it. 
The  drafts  in  this  case  are,  in  the  hands  of  the  legally  authorized  own- 
ers, negotiable  securities^  and  the  title  to  these  cannot  be  passed  by  a 
judicial  decree  without  jurisdiction  over,  at  least,  the  proper  payees. 
This  hiu3  been  shown  by  authorities  already  cited,  and  by  the  case  of 
Vaaghan  v.  Northup  (15  Pet.,  6).  The  same  principle  has  been  else- 
where affirmed. 

In  Mechanics'  Bank  v.  Bank  of  Columbia  (5  Wheat,  335),  the  Supreme 
Court  says,  ^^  that  a  check  [on  a  bank]  is  properly  neither  a  bond,  bill, 
or  note,  with  regard  to  the  bank  drawn  upon,  but  an  acquittance,^^ 

In  Murray  r.  Charleston  (96  U.  S.,  433),  one  point  in  the  syllabus  is,  that 
<^  debts  are  not  property — a  non-resident  creditor  of  a  city  cannot  be  said 
to  be,  in  virtue  of  a  debt  which  it  owes  him,  a  holder  of  property  within  its 
limits."  See  Halstead's  case,  3  Lawrence,  Compt.,  Dec.,  238 ;  Bailroad 
Co.  V.  Pennsylvania,  15  Wall.,  300 ;  Buchanan  r.  Alexander,  4  How., 
20;  Menard  v.  Shaw,  5  Texas,  334;  Worthington  r.  Sebastian,  25  Ohio, 
St,  10;  6  Op.  Att-Gen.,  557.  The  principle  thus  decided  is  equally  ap- 
plicable  to  debts  due  from  the  United  States.  The  drafts  nowin  question 
were  evidences  of  debts  to  parties  in  Tennessee,  and  these  parties  were 
not,  in  virtue  of  such  debts,  holders  of  property  within  the  District  of 
Columbia. 

Did  the  presence  of  the  drafts  in  the  District  constitute  them  property 
here  t  That  they  are  not  property  here  fon  purposes  of  local  adminis* 
tration,  has  been  sufficiently  shown.  If  they  are  not  property  here  for 
administration,  how  can  they  be  for  judicial  process  of  creditors  f  Clearly 
they  cannot  be  so  considered.  The  principle  decided  in  Owen  v.  Miller 
(10  Ohio,  St,  136),  is  against  any  such  claim.  In  that  case  it  appeared 
that  a  statute  of  New  Jersey  provided  that  ^<  books  of  account,  bonds, 
biUs,  notes,  papers,  or  writings  "  might  be  seized  under  a  writ  of  attach- 
ment Under  a  writ  of  attachment  in  that  State  against  a  non-resident 
debtor,  made  defendant  by  publication,  a  promissory  note  payable  to 
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him,  execated  by  a  party  residing  in  Ohio,  and  there  secured  by  mort- 
gage, was  seized,  sold,  and  asigned  by  aaditors  appointed  by  the  coart. 
The  validity  of  the  sale  was  brought  in  question  in  the  proper  court  in 
Ohio.  '  The  court,  after  noticing  the  difiference  between  negotiable  and 
other  contracts,  says : 

^'This  difference  may  lead  to  the  idea  that  there  is  property  in  the 

[note]  evidence  of  the  contract;  but  really  the  contra4)t  constitutes  the 

roperty — ^it  is  property  in  action.    •    •    •    The  effect  of  a  seizure  of 

note  under  process  of  law,  can  gain  no  force  from  the  rules  of  the 

mmercial  law.    •    •    •    We  feel  bound  to  come  to  the  conclusion, 

that  the  proceedings  in  attachment  in  New  Jersey  have  not  divested 

the  plaintiff  [the  payee  in  the  note]  of  the  right  to  recover  the  debt 

due  to  him  from  a  resident  in  this  State  (Ohio,  where  the  notes  were 

executed,  and  the  maker  thereof  resided],  and  secured  by  a  mortgage  ou 

property  in  this  State." 

And  the  court  further  say^ : 

^<  It  necessarily  follows,  from  the  view  we  have  taken  of  the  proceed- 
ings in  attachment,  that  they  not  only  do  not  affect  the  property  of  the 
plaintiff  in  this  State  [Ohio],  but  in  no  manner  bind  him  personally.'^ 
See  Draft  case,  1  Lawrence,  Compt.,  Dec.,  2d  ed.,  11;  Gibsou^s  case,  3 
Lawrence,  Compt.,  Dec.,  288,  n. 

The  debtor  in  the  note  referred  to  in  Owen  v.  Miller  did  not  reside  in 
New  Jersey.  Neither  does  the  United  States,  as  a  debtor  or  otherwise, 
reside  in  the  District  of  Columbia  ( Yaughan  v.  Northup,  15  Pet.,  1 ; 
Stephens  17.  Cady,  14  How.,  53 ;  Stevens  v.  Gladding,  17  Id.,  451 ;  Drake, 
Attachment,  5th  ed.,  473,  citing  Turbill's  case,  1  Saunders,  67,  note  a ; 
Tamm  v.  Williams,  2  Chitty,  438;  s.  c,  3  Douglas,  281;  Crosby  t^.Heth- 
erington,  4  Manning  and  Granger,  933 ;  Day  v.  Paupierre,  7  Dowling 
and  Lowndes,  12;  s.  c,  13  Adolphus  and  Ellis,  N.  S.,  802;  Tongley  r. 
Bateman,  10  Mass.,  343;  Nye  v.  Lescomb,  21  Pick.,  263 ;  Bay  v.  Under- 
wood, 3  Id.,  302 ;  Hart  v.  Anthony,  15  Jd.,  445 ;  Lovejoy  v.  Albree,  33 
Maine,  414 ;  Jones  v.  Winchester,  6  N.  H.,  497 ;  Lawrence  r.  Smith,  45 
Jd.,  533 ;  Sawyer  v.  Thompson,  4  Foster,  510 ;  Baxter  v.  Vincent,  6  Vt, 
614;  Green  v.  Farmers',  &c.,  Bank,  25  Conn.,  452;  Bates  v.  New  Or- 
leans, &c.,  B.  B.  Co.,  4  Abbott,  Pract,  72;  WiUet  v.  Equitable  Ins.  Co., 
10  Id.j  193 ;  Miller  and  Son  v.  Haas  and  Janney,  2  Cranch,  G.  C,  622). 

b.  The  money  in  the  Treasury,  with  which  the  drafts  could  be  paid, 
is  not  a  reSj  or  suhjectmaiter^  within  the  jurisdiction  of  the  equity  court 
here.  This  subject  has  already  been  discussed.  See  Goodman  v. 
Niblack  (102  U.  S.,  562).  The  legal  title  to  the  money  is  in  the  United 
States,  and  its  title  can  only  be  divested  (1)  by  its  consent,  as  by  volun- 
tary payments  upon  indorsements  of  the  drafts  by  the  proper  legal  rep- 
resentatives in  Tennessee,  or  (2)  by  a  decree  of  court  in  a  proceeding  in 
which  the  United  States  is  made  a  party.  There  can  be  uo  lawful 
voluntary  payments  except  by  the  Treasurer  to  parties  having  the  legal 
title  to  and  authority  to  indorse  the  drafts  (Texas  v.  White,  7  Wall., 
700).  There  has  not  been  and  cannot  be  any  judicial  proceeding  mak- 
ing the  United  States  a  party  (Hill  et  al,  v.  United  States^  9  How.,  386; 


Digitized  by  VjOOQIC 


Authority  over^  and  Disposition  ofy  Treasury  Drafts — Keysef^s  Case.    325 

Miller  t?.  United  States,  11  Wall.,  268;  7  Op.  Att.-Gen.,  80;  Carr  v. 
United  States,  98  U.  S.,  433;  United  States  v.  Lee,  106  U.  S.,  196).  The 
decree  now  in  qaestion  does  not  profess  to  operate  upon,  or  to  effect,  any 
money  In  the  Treasury.  If  it  had  attempted  to  do  so,  it  could  only  be 
effectual  by  describing,  and  obtaining  custody  of,  a  designated  specific 
sum  (Transportation  Co.  v,  Fitzhugh,  1  Black,  581).  Property  does  not 
pass  by  a  voluntary  sale  until  it  is  identified.  Under  a  sale  of  a  definite 
number  of  bushels  of  grain  to  be  selected  from  a  larger  mass  no  title 
passes  until  such  number  be  severed  (1  Parsons,  Contracts,  6  Am.  ed., 
527;  Aldridge  v.  Johnson,  7  EL  and  Bl.,  885;  Laughton  v.  Higgins, 
4  H.  and  N.,  402).  It  has  been  determined,  that  ^^  so  long  as  money 
remains  in  the  hands  of  a  disbursing  officer,  it  is  as  much  the  money  of 
the  United  States  as  if  it  had  not  been  drawnjrom  the  Treasury.  Until 
paid'  over  *  *  *  to  the  person  entitled  ^V,  the  fund  cannot,  in  any 
legal  sense,  be  considered  a  part  of  his  effectlP^(Buchanan  v.  Alexander, 
4  How.,  20;  Owen  v.  Miller,  10  Ohio,  St.,  144). 

A  draft  is  not  per  se  property.  It  is  only  evidence  of  a  rights  or  an 
authority  to  draw  money.  It  does  not,  as  shown  above,  change  the  title 
of  a  mass  of  money,  or  of  any  part  of  it,  applicable  to  its  payment,  until 
the  money  is  delivered  (Story,  Bills,  sec.  419;  Hansard  v.  Bobinson, 
7  Bam.  and  Ores.,  90;  Morrison  v.  Bailey,  5  Ohio,  St.,  18). 

There  is  still  another  reason  why  the  decree  cannot  operate  upon  any 
money  in  the  Treasury.  This  money  is  in  the  custody  of  a  public  offi- 
cer, and  the  legal  title  to  it  is  in  the  United  States.  Money  in  eustodia 
legis  is  not  subject  to  judicial  control,  except  by  a  court  when  it  has  such 
custody  (Peale  v,  Phipps  et  aL,  14  How.,  374;  Wiswall  v.  Sampson, 
Id. J  52;  Taylor  v.  Carry  1,  20  Id.y  581;  Receiver's  case,  1  Lawrence, 
Compt.,  Dec.,  2d  ed.,  362). 

The  above-cited  cases  involve  the  question,  and  deny  generally  the 
right,  of  judicial  control  over  money  in  eustodia  legiSy  or  in  the  custody 
of  executive  officers.  All  the  authorities  agree,  that,  in  such  ease^  no 
court  can  make  a  decree,  which  will  take  from  the  United  States  its  title 
to  money,  or  which  will  interfere  with  or  direct  executive  officers  in  the 
performance  of  duties  requiring  the  exercise  of  their  judgment  and  dis- 
cretion. The  only  case,  in  which  a  court  has  rendered  a  judgment  on  a 
question  of  title  to  property  in  the  custody  of  an  officer  of  the  Govern- 
ment, is  one,  in  which  the  asserted  title  of  the  United  States  was  declared 
invalid.  The  authorities  on  this  subject  are  collected  and  discussed 
with  profound  learning  and  masterly  ability  in  the  recent  case  of  the 
United  States  v,  Lee  (106  U.  S.,  196).  In  this  latter  case  the  court  cites, 
as  ^^in  an  able  and  learned  opinion,"  the  language  of  Mr.  Justice  Gray,  in 
Briggs  V.  The  Light  Boats  (11  Allen,  162),  that: 

"  It  would  be  inconsistent  with  the  very  idea  of  supreme  executive 
power,  and  would  endanger  the  performance  of  the  public  duties  of  the 
sovereign,  to  subject  him  to  repeated  suits  as  a  matter  of  right,  at  the 
will  of  any  citizen,  and  to  submit  to  the  judicial  tribunals  the  control  and 
disposition  of  his  public  property,  his  instruments  and  means  of  carrying 
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on  his  government  in  tear  and  peace^  and  the  money  in  his  tseas- 

UEY." 

The  principle  thas  settled  is  equally  conclusive  against  any  claim 
of  judicial  jarisdiction  over  the  drafts  in  question.  If  the  Treasarer 
cannot  be  directly  controlled  by  the  court  in  his  executive  duty  as 
to  the  money  in  his  hands,  he  cannot  be  indirectly  controlled  by  any 
judicial  jurisdiction  assumed  over  the  drafts.  The  First  Comptroller  is 
charged  by  law  with  the  executive  duty  of  deciding  to  whom  the  Treas- 
urer shall  make  payments  of  the  drafts  (Bev.  Stat.,  305,  311,  3593),  and 
no  court  can  take  from  the  Comptroller  a  duty  required  of  him  by  stat- 
ute. The  rights  of  parties  inter  sese^  to  collect  money  from  the  Treas- 
ury', may  sometimes  possibly  be  settled  by  courts,  when  such  parties 
can  all  be  personally  servM|E7ith  process;  though  this  can  be  done  on^y 
in  a  limited  class  of  ca8es,Md  when  it  does  not  interfere  with  any  daty 
of  executive  officers  to  decide.  Authorities  have  above  been  cited  in 
relation  to  the  power  of  courts  by  ii^unction. 

There  are  other  authorities  which  support  the  view  that  accounting 
officers  may,  in  their  discretion^  before  passing  on  the  rights  of  adverse 
parties  claiming  a  fund  by  virtue  of  an  original  title,  or  of  a  title  by 
operation  of  law,  require  them  to  go  into  court  in  order  to  secure  a 
judicial  determination  of  such  title.    But  these  authorities  go  no  further. 
They  deny  the  authority  of  courts  to  traaisfer  title  from  one  lawful  claim- 
ant to  another  either  in  satisfaction  of  a  debt  or  otherwise.    The  statute 
(Bev.  Stat,  3477)  prohibits,  even  to  meet  the  demands  of  creditors,  the 
assignment  of  claims,  except  at  a  time  and  in  a  mode  specified,  and  this 
establishes  a  policy  which  courts  cannot  change  (1  Op.  Att.-6en.,  681, 
Wirt,  July  27,  1824 ;  Id.j  635,  Wirt,  Dec.  30, 1823 ;  Jd.,  684,  Wirt,  July 
31, 1824 ;  3  W.,  533,  Gilpin,  May  13, 1840 ;  3  Id.,  718,  LeGare,  November 
29,  1841 ;   5  Id.,  670,  Crittenden,  January  28, 1853;   7  Id.,  80,  Cashing, 
March  29,  1855 ;   16  Id.,  367,  Devens,  July  11,  1879-^   15  Id.,  525,  Phil 
lips,  Solicitor-General,  January  3,  1876 ;    Buchanan  v.  Alexander.  -1 
How.,  20;  Vermilye  v.  Adams  Express  Co.,  21  Wall.,  138;  Draft  case, 
1  Lawrence,  Compt.  Dec.,  2d  ed.,  21 ;  Police  case.  Id.,  68 ;  Klink's  case, 
Id.,  252 ;  Safford  &  Co.'s  case.  Id.,  277-279,  285 ;  Receiver's  case,  Id,. 
374 ;  3  Lawrence,  Compt.  Dec,  Introduction ;  Claims  Assignment  ease, 
3  Lawrence,  Compt.  Dec,  34). 

But  whatever  power  courts  may  have  to  settle  the  rights  of  adverse 
claimants,  as  between  themselves,  to  a  fund  or  claim  against  the  Uuitd 
States,  the  question  now  presented  goes  beyond  that. 

It  is  now  insisted  that  a  court  of  this  District  may  entertain  a  bill 
which  is  in  effect  and  purpose  a  creditor's  bill,  to  subject  money  due  ti 
a  claimant  from  the  United  States  to  the  payment  of  his  debts.  If  ihi 
can  be  done,  courts  elsewhere  having  jurisdiction  of  parties  may  exer 
cise  the  same  jurisdiction. 

To  this  there  are  manifest  objections : 

1.  The  Treasurer  of  the  United  States  has  been  required,  by  "  wai 
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rant "  issued  in  a<XM>rdance  with  law,  to  pay  the  claimant  himself,  or  his 
legal  representatives,  and  not  a  third  person  as  creditor  of  the  claimant 
(Rev.  Stat,  191,  248,  269,  277,  305,  3593).  The  statute  is  imperative— 
*'  the  Treasurer  shall  •  •  •  disburse  the  same  [the  public  moneys] 
upon  warrants  drawn  by  the  Secretary  of  the  Treasury,  countersigned 
by"  the  First  Comptroller  (Rev.  Stat.,  269,  305;  Bender's  case,  1  Law- 
rence, Compt.  Dec,  2d  ed.,  338).  The  decree  of  the  court  undertakes 
to  say  that  the  Treasurer  shall  not  perlbrm  the  daty  required  by  the 
statute  (Peale  v.  Phipps,  14  How.,  374). 

2.  There  are  many  authorities  against  the  exercise  of  such  power  by 
the  courts,  and  none  to  support  it  has  been  called  to  the  attention  of 
the  Comptroller.  Thus,  it  was  said  by  Attorney-General  Wirt,  July  27, 
1824  (1  Op.  Att-Gen.,  681),  and  reaffirmed  July  31,  1824  (Id.,  685),  that 
^'  the  judiciary  can  no  more  arrest  the  executive  [accounting  officers]  in 
the  execution  of  a  constitutional  law,  than  they  can  arrest  the  legisla- 
ture itself  in  passing  the  law.''  This  was  said  in  reference  to  the  power 
of  courts  to  eujoin  executive  officers  from  paying  claims ;  but  the  prin- 
ciple announced  is  equally  applicable  to  judicial  interference  with  the 
complete  performauce  of  all  executive  duties.  On  the  29th  of  March, 
1855,  Attorney-General  Cashing  gave  an  opinion  (7  Op.  Att.-Gen.,  80), 
the  syllabus  of  which  is  as  follows : 

"  Rafael  and  Manuel  Armijo  sued  out,  in  the  Territorial  Court  of 
New  Mexico,  process  of  injunction  and  mandamus  against  the  Governor 
as  Superintendent  of  Indian  Aftairs,  to  compel  him,  out  of  the  general 
moneys  of  the  Government  in  his  hands,  as  such,  to  pay  to  the  peti- 
tioners indemnity  for  losses  suffered  by  them  through  the  depredations 
of  the  Apaches.  Held^  that  the  courts  have  no  jurisdiction  or  author- 
ity over  such  moneys  of  the  Government  in  the  hands  of  the  Superin- 
tendent, either  by  injunction,  mandamus,  or  any  other  process  of  law." 
See  1  Op.  Att.-Gen.,  681  j  3  Id.,  533,  667,  718 ;  5  Id.,  759 ;  10  Id.,  120. 

On  the  11th  of  July,  1879,  Attorney-General  Devens  gave  an  opinion 
(16  Op.  Att.-Gen.,  366),  the  syllabus  of  which  is  as  follows: 

"  By  act  of  March  3, 1879,  chap.  182,  an  appropriation  of  a  certain 
amount  was  made  'to  pay  George  H.  Giddings,  late  contractor,  for  one 
month's  extra  pay  on  discontinuance  of  a  portion  of  route  numbered 
8,070,  Texas,  which  went  into  effect  July  1,  1861,  in  accordance  with 
the  opinion  of  the  Attorney-General.'  Subsequently  one  D.,  claiming 
a  right  to  a  portion  of  the  fund  thus  appropriated,  filed  a  bill  in  the  su- 
preme court  of  the  District  of  Columbia  against  the  said  Giddings, 
upon  which  an  order  was  issued  by  the  court  forbidding  him  to  meddle 
with  the  fund,  and  appointing  a  receiver  to  obtain  and  hold  the  same 
subject  to  the  order  of  the  coui*t.  A  warrant  having  been  issued  for 
the  payment  of  the  amount  to  Giddings  pursuant  to  the  terms  of  the 
statute,  the  receiver  made  application  to  the  Postmaster-General  for 
the  delivery  of  the  warrant  to  him.  Advised,  that  the  payment  cannot 
properly  be  made  to  any  other  than  the  person  designated  by  Congress 
to  receive  it ;  that,  after  such  action  by  Congress,  the  Executive  De- 
partments ought  not  tx)  submit  to  the  courts,  upon  any  ground  of  comity, 
the  question  as  to  who  should  receive  the  fund ;  and  that  the  applica- 
tion should  be  denied." 
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In  Buchanan  v.  Alexander  (4  How.,  20),  it  appeared,  that  a  disburs- 
ing officer  of  the  Government  as  such  held  money  to  pay  compensation 
due  to  a  seaman  in  the  service  of  the  United  States,  and  that  a  creditor 
of  the  seaman  commenced  a  proceeding  in  court  to  attach  the  money  in 
satisfaction  of  his  debt.  The  court  held,  that  this  could  not  be  done. 
And  the  decision  is  not  put  solely  on  the  ground  of  public  policy — ^that 
the  compensation  is  necessary  in  order  to  enable  the  seaman  to  per- 
form his  duties — as  in  Bliss  v.  Lawrence  (58  N.  Y.,  442) ;  but  the  court 
takes  the  broader  ground  and  sa3'S,  that  ''the  funds  of  the  government 
are  specifically  appropriated  to  certain  objects,  and  if  such  appropria- 
tions may  be  diverted  and  defeated  by  State  process,  or  otherwise^  the 
functions  of  the  government  may  be  suspended."  See  Drake  on  Attach- 
ment (5  W.,  514);  Averill  v.  Tucker  (2  Cranch,  C.  C.,544);  Clark  t?. 
Great  Barrington  (11  Peck,  260);  Mechanics'  and  Traders'  Bank  r. 
Hodge  (3  Robinson,  La.,  373). 

3.  The  question  has  been  discussed,  whether  registered  Government 
bonds  can  be  reached  by  a  creditor's  bill  to  satisfy  a  judgment  against 
the  payee  of  such  bonds  (Combs  v.  Hodge,  21  How.,  407;  Menard  v. 
Shaw,  5  Texas,  334;  Bayard  v.  Huffinan,  4  Johnson,  ch.,  450;  2  Kent, 
Com.,  11th  ed.,  Lect.  xxxviii,  573 ;  Gibson's  case,  3  Lawrence,  Gompt. 
Dec.,  288,  n. ;  Burroughs,  Public  Securities  33,  citing  Draft  case,  I  Law- 
rence, Compt.  Dec.,  2d  ed.,  20;  Safford  &  Co.'s  case,  W.,  273,  276,  277, 
280;  Klink's  caae.  Id.,  252,  n.). 

It  was  decided  in  England,  that  this  could  not  be  done ;  and  Par- 
liament provided  by  statute  a  mode  of  relief  for  creditors  (Klink's 
case,  1  Lawrence,  Compt.  Dec.,  2d  ed.,  252,  n.).  It  has  been  doubted 
whether  a  court,  having  jurisdiction  of  the  person  of  a  payee  of  such 
bonds,  could  make  a  decree  in  favor  of  a  judgment  creditor  in  sach 
case  (iii.,  Gibson's  case,  3  Lawrence,  Compt.  Dec.,  288,  n.).  And  it  is 
clear,  that  no  such  decree  can  be  made,  merely  because. a  court  may 
obtain  possession  of  the  bonds,  but  without  jurisdiction  of  the  person 
of  such  payee.  If  no  sucb  decree  can  be  made  as  to  Government  bonds, 
how  can  one  be  made  as  to  Treasury  drafts,  which  are  simply  evidences 
of  public  debtt 

But,  if  such  decree,  in  personam,  can  be  made  as  to  registered  Govern- 
ment bonds,  it  does  not  follow  that  it  can  be  made  as  to  the  drafts.  The 
issue  of  bonds  is  the  completed  consummation  of  executive  power,  sub- 
stantially as  the  issue  of  land-scrip  in  Walker  r.  Smith  (21  How.,  579), 
or  of  a  patent-right  in  Ager  v.  Murray  (105  U.  S.,  126).  But  the  drafts 
are  very  different  in  character.  No  law  requires  their  issue.  Payments 
may  be  made  in  money  without  them.  Their  issue,  if  made,  is  only  a 
means  of  perfecting  the  performance  of  a  duty  required  by  statute  of 
executive  officers. 

The  decisions  in  relation  to  patent-rights  and  copyrights  support  the 
conclusion  that  the  decree  made  as  to  the  drafts  imposes  no  duty  on 
the  Treasurer.  The  case  of  Stevens  v.  Gladding  (17  How.,  451)  has 
been  referred  to  above. 
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In  Stephens  v.  Cady  (14  How.,  531),  Nelson,  Justice,  said  of  a  copy- 
right that — 

"  The  incorporeal  right  secured  by  the  statute  to  the  author  •  •  • 
being  intangible  and  resting  altogether  in  grant,  is  not  the  subject  of 
seizure  or  sale  by  means  of  this  [execution]  process — certainly  not  at 
common  law.  No  doubt  the  property  may  be  reached  by  a  creditor's 
bill,  and  be  applied  to  the  payment  of  the  debts  of  the  author,  the  same 
as  stock  of  the  debtor  is  reached  and  applied,  the  court  (by  decree  in 
personam)  compelling  a  transfer  and  sale  of  the  stock  for  the  benefit  of 
creditors  (20  J.  B.,  554;  5  Johns.  Ch.,  280;  s.  o.,  4  Id.j  687  ;  1  Paige, 
637).  But  in  case  of  such  remedy  we  suppose  it  would  be  necessary  for 
the  court  to  compel  a  transfer  to  the  purchaser^  in  conformity  with  the 
requirements  of  the  copyright  a^st,  in  order  to  invest  him  with  a  complete 
title  to  the  property." 

See  Murray  v.  Ager,  1  Mackey,  Dist.  Colambia,  92;  s.  c,  105  U.  S., 
126 ;  Sallu's  case,  1  Lawrence,  Gompt.,  Dec,  2d  ed.,  234 ;  and  cases 
cited. 

In  Ager  v.  Murray  (105  U.  S.,  126),  it  was  held,  that  "  a  patent-right 
may  be  subjected  by  bill  in  equity  to  the  payment  of  a  judgment  debt 
of  the  patentee.''  This  rests  on  the  general  equity  power  to  compel  an 
assignment  by  a  decree  in  personam;  and,  in  cases  in  the  courts  of  the 
District  of  Columbia,  the  Maryland  statute  of  1786,  in  force  here,  gives 
authority  to  appoint  a  trustee  to  execute  an  assignment  (2  Kilt}'^,  Laws 
Maryland,  Statute  1785,  ch.  72,  sees.  7, 13,  25;  Laws  Dist.  Columbia, 
ed.  1868,  pp.  326,  328,  333,  336).  But,  in  the  case  of  the  drafts  now  in 
question,  it  has  been  shown  that  there  can  be  no  decree  in  personam 
against  the  respective  Tennessee  administrators  holding  the  legal  title; 
and  the  statute  of  Maryland  can  give  no  authority  to  make  an  assign- 
ment, because  the  drafts  are  negotiable  by  act  of  Congress,  and  are 
payable  under  the  statutory  authority  and  direction  of  executive  officers  to 
or  on  the  order  of,  the  proper  legal  representatives  in  Tennessee. 

4.  The  case  of  Ager  v.  Murray  (105  XJ.  S.,  126)  furnishes  no  authority 
for  a  creditor's  bill  in  this  case.  In  that  case  the  executive  officers 
had  fully  executed  their  statutory  authority  by  issuing  letters  patent^ 
and,  hence,  after  that^  judicial  authority  attached,  upon  the  principle 
decided  in  Johnson  v.  Towsley  (13  Wall.,  72),  Walker  v.  Smith  (21  How., 
581),  and  other  cases  already  cited. 

But,  as  to  the  drafts  in  question,  the  statutory  power  of  executive 
officers  has  not  been  fully  executed,  and  will  not  be  until  after  payment 
The  exercise  of  judicial  control  over  the  drafts  would  interrupt  and 
interfere  with  executive  authority,  and,  besides,  would  defeat  the  whole 
policy  of  the  statute,  prohibiting  the  assignment  of  claims  against  the 
United  States ;  for,  if  a  court  can,  by  decree,  require  the  assignment  of 
a  debt  in  payment  of  a  claim,  it  can  by  the  same  authority  decree  an 
assignment  of  the  claim  itself  prior  to  its  allowance.  The  exercise  o^ 
such  jurisdiction  would  change  thd  well-settled  common-law  rule,  that 
money  payable  to  claimants  against  the  Government  is  not  subject  to 
be  appropriated  by  judicial  process  in  favor  of  creditors  of  such  claim- 
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ants.    (Claims- Assignment  case,  3  Lawrence,  Compt,  Dec.,  34;  and 
cases  cited.) 

There  ai*e  numerons  anthorities,  some  of  them  having  been  cited, 
which  show  that  courts  cannot  by  injunction  or  mandamus  interfere 
with  executive  officers  in  the  exercise  of  their  discretion  and  judgment 
in  the  full  performance  of  official  duties,  and  which  apply  in  this  case 
(Draft  case,  1  Lawrence,  Compt.,  Dec.,  2d  ed.,  12,  20 ;  Inspector's  case, 
7(7.,  201  ]  Klink's  case,  Jd.,  252 ;  Bender's  case,  2(2.,  344 ;  Beceiver's 
case,  7(7.,  374 ;  Safford  &  Go.'s  case,  7(2.,  285 ;  Di  Gesnola's  case,  2  7(f., 
159 ;  3  Lawrence,  Compt.,  Dec.,  Introduction). 

In  Moocrs  v.  Smedley  (G  Johns.,  Ch.,  28),  Chancellor  Kent  said :  "  I 
cannot  find  by  any  statute,  or  precedent,  or  practice,  that  it  belongs 
to  the  jurisdiction  of  chancery,  as  a  court  of  equity,  to  review  or  con- 
trol the  det.ermination  of  the  supervisors  in  their  examination  and  al- 
lowance of  accounts."  To  the  same  effect  are  Briggs  v.  The  Light  Boats 
(11  Allen,  162),  above  cited,  and  all  the  authorities  in  relation  to  man- 
damus and  injunction  as  against  executive  officers.  And,  if  the  courts 
cannot  control  the  judgment  and  discretion  of  executive  officers  in  the 
<' examination  and  allowance  of  accounts,"  how  can  they  interfere  with 
a  similar  exercise  of  judgment  and  discretion  in  the  payment  of  such 
accounts  after  ^<  their  examination  and  allowance." 

The  decree  of  the  court,  now  in  question,  finds  no  sanction  in  any  of 
the  cases  cited.  Such  decree  was  an  exercise  of  executive  or  political 
IK)wer.  Thus,  in  Louisiana  v.  Jumel  (107  U.  S.,  711),  in  which  an  appli- 
cation was  made  to  require  executive  officers  to  pay  certain  State  bonds, 
the  court  says : 

"  The  treasurer  of  State  is  the  keeper  of  the  treasury,  and  in  that  way 
is  the  keeper  of  the  money  collected  from  this  tax  just  as  he  is  the  keeper 
of  other  public  rnqpeys.  The  taxes  were  collected  by  the  tax  collectors 
and  paid  over  to  the  State  treasurer,  that  is  to  say,  into  the  State  treas- 
ury, just  as  other  taxes  were  when  collected.  The  treasurer  is  no  more 
a  trustee  of  these  moneys  than  he  is  of  all  other  public  moneys.  He 
holds  them,  but  only  as  the  agent  of  the  State.  If  there  is  any  trust 
the  State  is  the  trustee,  and  unless  the  State  can  be  sued  the  trustee 
cannot  be  enjoined.  The  officers  owe  duty  to  the  State  alone,  and  have 
no  contract  relations  with  the  bondholders.  They  can  only  act  as  the 
State  directs  them  to  act,  and  hold  as  the  State  allows  them  to  hold.  It 
was  never  agreed  that  their  relations  with  the  bondholders  should  be 
any  other  than  as  officers  of  the  State,  or  that  they  should  have  any 
control  OA'er  this  fund  excei)t  to  keep  it  like  other  funds  in  the  treasury 
and  pay  it  out  according  to  law.  They  can  be  moved  through  the  State, 
but  not  the  State  through  them." 

The  court  then  cites  The  Queen  v.  Lords  Commissioners  of  the  Treas- 
ury (Law  Reports,  7  Q.  B.  cases,  27),  and  says : 

"  The  remedy  sought,  in  order  to  be  complete,  would  require  the  ci}urt 
to  assume  all  the  executive  authority  of  the  state,  so  far  as  it  related  to  the 
enforcejnent  of  this  law,  and  to  supervise  the  conduct  of  all  persons 
charged  with  any  official  duty  in  respect  to  the  levy,  collection,  and  dis- 
bursement of  the  tax  in  question  until  the  bonds,  principal  and  inter- 
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est,  were  paid  in  fall,  and  that,  too,  in  »,  proceeding  to  which  the  statCj  as 
a  state^  was  not  and  could  not  be  made  a  party.  It  needs  no  argument  to 
show  that  the  political  pmcer  cannot  be  thus  ousted  of  its  jurisdiction  and 
the  judiciary  set  in  its  place.  When  a  state  submits  itself,  without 
resexvatioD,  to  the  jurisdiction  of  a  court  in  a  particular  case,  that  juris- 
diction may  be  used  to  give  full  effect  to  what  the  state  has  by  its  act 
of  submission  allowed  to  be  done,  and  if  the  law  permits  coercion  of  the 
public  ofiQcers  to  enforce  any  judgment  that  may  be  rendered,  then  such 
coercion  may  be  employed  for  that  purpose.  But  this  is  very  far  from 
authorizing  the  courts,  when  a  state  cannot  be  sued,  to  set  up  its  juris- 
diction over  the  officers  in  charge  of  the  public  money y  so  as  to  control  thetn 
as  against  the  political  power  in  their  administration  of  the  finances  of  the 
state.  In  our  opinion,  to  grant  the  relief  asked  for  in  either  of  these 
cases  would  be  to  exercise  such  a  power.'' 

5.  The  decree  requiring  payment  of  these  drafts  is  objectionable, 
because,  before  the  creditor  has  obtained  a  judgment^  such  decree  seeks 
to  accomplish  the  purposes  of  a  creditor's  bill  in  a  form  to  deprive  the 
debtor  of  his  right  to  a  jury  trial  on  the  question  of  his  indebtedness.  It 
is  well  settled  that,  as  a  general  rule,  relief  should  not  be  granted  to  a 
creditor  under  a  proceeding  in  the  nature  of  a  creditor's  bill,  until  he 
has  first  obtained  judgment. 
Thus,  it  is  said,  in  High  on  Receivers  (sec.  765),  that: 
"  Courts  of  equity  are  frequently  called  upon  to  interfere,  both  by  a 
receiver  and  an  injunction,  for  the  protection  of  judgment  creditors  seek- 
ing the  enforcement  of  their  judgments  out  of  the  property  and  equita- 
ble assets  of  the  debtor.  Neither  remedy,  however,  will  be  adminis- 
tered in  behalf  of  mere  general  creditors,  without  lien  upon  the  debtor's 
property,  and  whose  rights  have  not  been  judicially  established  byajudg- 
fnent.  Any  interference  with  the  property  of  the  citizen,  or  with  his  right 
to  manage  and  dispose  of  it,  before  judgment  recovered  against  him,  is  be- 
yond the  judicial  power,  and  courts  of  equity  will  not  enlarge  or  extend 
their  extraordinary  jurisdiction  beyond  the  well  defined  limits  fi^ed  by  law. 
•  •  *  And  the  rule  is  applied,  even  where  the  bill  alleges  gross 
fraud  upon  the  part  of  the  debtor,  and  that  he  has  transferred  his 
effects  to  defraud  his  creditors,  and  that  plaintiff  has  brought  suit  upon 
his  demand,  but  cannot  obtain  judgment  and  execution  before  defend- 
ant's assets  are  wasted.  Uhl  v.  Dillon,  10  Md.,  500;  Blondheim  v. 
Moore,  11  Jd.,  365 ;  Kusbaum  v.  Stein,  12  Id., 315;  Hubbard  v,  Hubbard, 
14  Id.,  356  ;  Bayard  v.  Fellows,  28  Barb.,  451 ;  Wiggins  v.  Armstrong, 
2  Johns.,  Ch.,  144 ;  Holdrege  v.  Gwynne,  3  C.  E.  Green,  26 ;  Young  v. 
Frier,  1  Stockt.,  465 ;  Phelps  v.  Foster,  18  HL,  309 ;  Bigelow  v.  Andress, 
31  Jd.,  322.  See,  contra,  Haggarty  v.  Pittman,  1  Paige,  298 ;  Cohen  v. 
Meyers,  42  Ga.,  46;  Thompson  v.  Diffenderfer,  1  Md.,  Ch.,  489 ;  Eosen- 
berg  V.  Moore,  11  Md.,  376." 

A  mandamus  will  not  issue  to  aid  a  creditor  until  he  has  obtained 
judgment  (Bath  County  v.  Amy,  13  Wall.,  244;  Davenport  v.  County 
of  Dodge,  105  TJ.  S.,  242). 

The  right  of  trial  by  jury  exists  in  favor  of  every  debtor,  on  ordinary 
contract  debts,  before  a  creditor's  bill  can  be  maintained  against  him 
(Trist  T.  Child,  21  Wall.,  447). 

Of  conrse,  it  may  be  said  that  the  decree,  even  if  improperly  ren- 
dered or  erroneous,  cannot  be  collaterally  impeached  nor  disregarded. 
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It  is  a  sufficient  answer  to  this,  however,  that  such  decree  is  not  oper 
ative  against  the  Tennessee  administrators,  who  were  not  parties  to  it>, 
nor  against  the  United  States  or  its  executive  officers,  who  were  not, 
and  could  not  be,  parties  to  it.  And,  if  such  officers  had  even  been 
irregularly  made  parties,  the  decree  could  not  prescribe  their  duties 
nor  control  them  in  the  exercise  thereof.  Their  powers  are  derived 
from  the  statute.  The  decree,  therefore,  cannot  require  them  to  make 
payment. 

6.  The  authorities  already  cited  upon  the  subject  of  garnishee  process 
show  that  the  decree  was  unauthorized. 

7.  It  is  not  intended  to  apply  any  principle  herein  discussed  beyond 
the  facts  of  this  case.  The  question,  whether  courts  having  jurisdiction 
of  a,  private  debtor  can,  by  garnishee  process  or  creditor's  bill,  require 
him  to  pay  money  as  they  may  direct,  is  not  now  involved.  If  such 
jurisdiction  should  be  exercised  by  the  courts  over  a  private  debtor  in 
a  negotiable  instrument,  its  production  to  the  court  would  doubtless  be 
required.  In  such  case  the  private  debtor  could  be  made  a  party  in 
court;  but  the  United  States,  as  a  private  debtor,  could  not  be  so  made 
a  party,  and  hence  judicial  control  could  not  be  exercised.  Any  inquiry 
by  executive  officers  as  to  the  validity  of  judicial  proceedings  should  be 
made  with  great  reluctance,  and  only  ex  necessitate  rei.  This  necessity 
is  now  present  and  unavoidable,  else  such  inquiry  would  not  be  made. 

It  is  not  averred  in  the  bill  in.equity  that  there  was  any  attorney's 
lien  to  be  a^ndicated  by  the  court  on  the  drafts,  and  in  law  there  could 
be  none.  (Spofford  v.  Kirk,  97  U.  S.,  484  5  Di  Oesnola's  case,  2  Law- 
rence, Gompt.  Dec,  2d  ed.,  143 ;  Jones's  case,  15  Ct.  Cls.,  204 ;  Trist  t. 
Child,  21  Wall.,  441 ;  5  Op.  Att..Gen.,  2>Q ;  11  Id.,  7 ;  Wright  t?.  Tebbitts, 
91  U.  S.,  252.)  The  alleged  assignment  by  Moyers,  to  the  complainant 
in  the  bill  in  equity,  of  an  interest  in  the  drafts,  was  without  authority, 
is  prohibited  by  statute  (Eev.  Stat.,  3477),  and  is  void.  The  equity  court 
of  this  District  had,  therefore,  jurisdiction  neither  of  th^  person  of  the 
Tennessee  administrator  nor,  so  far  as  his  rights  wei^e  and  are  concerned, 
of  the  subject-matter  of  the  decree,  the  dratts,  or  the  money  in  the 
Treasury  applicable  to  the  payment  thereof.  Executive  officers  may  be 
required  by  mandamus  to  perform  ministerial  duties,  and  may  be  en- 
joined from  exercising  authority,  which  is  without  any  warrant  of  law, 
or  which  is  prohibited  by  law ;  but  in  no  other  mode,  and  only  thus  far, 
can  courts  direct  such  officers  in  the  performance  of  their  executive 
duties.  Upon  either  of  the  grounds  stated  the  rights  of  the  Tennessee 
administrators  remain  unaffected  by  the  decree.  The  authority  of  the 
equity  court  of  the  District  to  determine  rights  as  between  the  admin- 
istrator appointed  here  and  the  private  persons  resident  in  the  District, 
who  were  parties  to  the  decree,  is  not  now  called  in  question.  The  juris- 
diction was  in  equity,  and  seems  to  have  been  exercised  as  to  an  un- 
liquidated claim  for  attorney's  fees,  concerning  which  the  Supreme  CJourt 
has  said,  that  "the  remedy  was  at  law,  not  in  equity,  and  the  defendant 
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{debtor]  bad  a  constitutional  right  to  a  trial  by  jary."  (Trist  17.  Child, 
21  Wall.,  447.)  Without  inquiry  as  to  this,  it  may  be  that  full  effect  can 
be  given  to  thedecree  as  to  the  parties  resident  in  the  District  of  Colum- 
bia. And  it  should  be  construed  as  applying  only  to  these.  The  effect 
of  this  conclusion  is  all  the  more  satisfactory,  as  it  secures  equalitj^  and 
justice  among  creditors;  and,  if  the  estate  of  either  John  1^.  or  John 
J.  Pulliam  should  be  insolTent,  all  creditors  would  receive  a  ratable  pro- 
portion of  the  assets  reduced  to  money  and  applicable  to  the  claims  of 
such  creditors.  But,  if  a  creditor  in  the  District  of  Columbia  can  ob- 
tain full  payment  by  a  judicial  proceeding  here,  he  will  receive  a  pref- 
erence over  creditors  in  Tennessee,  and  over  those  in  other  States.  Jus- 
tice does  not  require  this  inequality,  and  no  law  sanctions  or  permits  it. 
And,  if  the  jurisdiction,  which  has  been  assumed,  can  be  sustained,  it 
will  in  other  respects  work  great  injustice  to  creditors  and  inconvenience 
to  the  Government. 

A  draft,  issued  to  secure  payment  of  a  claim  against  the  United  States 
allowed  in  favor  of  a  claimant  residing  in  a  distant  State,  may  be  in  the 
handjs  of  his  attorney  in  Washington,  for  the  very  purpose  of  paying 
his  fee,  and  of  distributing  the  residue  of  the  proceeds  pro  rata  among 
all  his  creditors,  wherever  they  may  be :  if  one  creditor,  wherever  resid- 
ing, can,  in  this  condifton  of  affairs,  file  a  creditor's  bill  in  the  District 
of  Columbia,  seize  the  draft,  procure  a  decree  to  indorse  and  collect  it, 
and  pay  his  claim  in  full,  thus,  only  leaving  a  residue  insuficieut  to 
pay  all  creditors,  great  inequality  and  injustice  will  result.  In  this 
mode  claimantB  against  the  United  States  will  be  subjected  to  the 
inconvenience  of  litigation  at  the  capital  far  removed  from  their  places 
of  business.  They  will  thus  be  driven  from  the  field  of  competition  in 
rendering  services  or  supplies  to  the  Oovernment,  and  public  interests 
will  thereby  suffer.  The  disbursing  of&cers  of  the  United  States  will 
in  this  mode  be  delayed  in  making  payments,  and  the  performance  of 
the  public  business  will  be  interrupted.  If  a  debt  of  the  United  States 
is  a  subject-matter  to  which  judicial  jurisdiction  can  attach  in  this 
District,  such  jurisdiction  can  be  exercised,  as  well  when  the  evidence 
in  support  of  the  claim  is  before  the  accounting  of&cers  for  action 
tbereon,  as  after  the  allowance  and  issue  of  a  draft;  and,  if  so,  these 
officers  will  be  interrupted  and  delayed  in  making  final  adjustments  of 
accounts,  if  such  jurisdiction  can  attach  after  a  claimant  residing  in 
a  distant  State  dies,  it  may  equally  do  so  while  he  is  living.  Called 
bonds  of  the  United  States,  when  transmitted  to  the  Treasury  Depart- 
ment for  payment,  would  be  involved  in  the  same  forms  of  litigation- 
That  any  such  results  as  these  can  be  santioned  by  law,  seems  incredi. 
ble.  They  will  certainly  find  no  sanction  in  this  offtce.  The  Treasurer  of 
the  United  States  can  only  lawfully  make  payments  of  the  drafts  upon 
tihe  indorsements,  respectively,  of  administratorsappointed  in  Tennessee. 
Ko  statute  nor  principle  of  the  common  law  has  given  authority  to  any 
tribunal  or  officer  in  the  District  of  Columbia,  either  to  call  citizens 
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here  from  distant  States  to  litigate  the  rights  of  their  creditors,  as  to 
mouey  due  from  the  Govemmeat,  or  toreqaii*e  that  the  legal  represent- 
atives of  such  deceased  citizens  be  subjected  to  this  inconvenience. 

The  UNDERLYING  PRINCIPLE,  On  which  the  opinion  in  this  case  rests, 
is,  that  under  the  Gonstitation  the  legislative,  executive,  and  judicial 
departments  of  the  Government,  in  executing  the  powers  confided  by 
the  Constitution  and  laws  to  each,  respectively,  are  co-ordinate,  sepa- 
rate, and  distinct,  each  independent  of,  and  uncontrollable  by,  either, 
or  both  of  the  others.  The  duties,  to  pay  the  drafts  in  question,  and 
to  judge  and  decide  as  to  the  parties  entitled  to  payment,  are  exclu- 
sively executive  in  character,  made  so  by  statute  and  Intrusted  solely 
to  executive  officers.  Courts  can  no  more  direct  executive  officers  how 
they  shall  perform  these  duties  than  executive  officers  can  direct  how 
courts  shall  perform  their  duties.  If  the  line,  which  separates  execu- 
tive powers  from  judicial  functions,  be  once  passed  over,  and  the  barriers 
which  rise  up  between  them  be  broken  down,  the  character  of  the  Gov- 
ernment, as  ordained  by  the  Constitution,  is  changed,  and  subordination 
is  substituted  for  independence. 

The  Treasurer  of  the  United  States  will  be  advised  that  the  drafts  in 
question  can  only  be  paid  on  the  indorsement  of  the  proper  administra- 
tor appointed  in  Tennessee.* 

Treasury  Department, 

First  Comptroller's  Office^  April  6, 1883. 

•  Note  by  First  Comptroller. 

The  complications  which  wiU  arise  by  permitting  Judicial  interference  with  the 
payment  of  money  from  the  Treasury,  in  the  mode  required  by  statute,  will  appear 
from  the  foregoing  opinion,  and  from  the  foUowing  extract  of  a  letter  addressed  to  the 
First  Comptroller,  by  H.  P.  Hobson,  administrator  of  John  N.  PuUiam,  dated  at 
Somerville,  Tenn.,  April  16,  1883,  in  which  he  says: 

**  I  qualified  as  administrator  de  bonis  non  with  the  will  annexed  of  John  N.  Pol- 
liam,  on  June  7, 1882,  and  unon  that  very  day  one  of  Gilbert  Meyers'  creditors,  by  the 
name  of  Johnson,  gamisheea  Movers'  fee  in  my  hands,  and  upon  trial  before  Judge  J. 
O.  Pierce,  of  Shelby  County,  jna^ment  was  rendered  against  me  for  $755,  to  be  paid 
whenever  Moyers  should  deliver  tne  drafts  to  me  for  my  indorsement.  I  proposed  to 
both  Johnson's  and  Moyers'  attorneys  to  pay  that  amount  into  court  or  into  the  hands 
of  any  reliable  party  they  mi^ht  select  and  let  them  litigate  the  matter.  Johnson 
has  dismissed  his  suit  in  the  circuit  court,  and  has  filed  a  bill  in  the  chancery  court 
agaiust  me." 

April  IB,  1883,  W.  F.  Hancock,  of  La  Grange,  Tennessee,  by  letter  of  that  date, 
States  that  he  was  appointed  and  qualified  in  Tennessee  as  administrator  of  the  estate 
of  John  J.  Pulliam,  in  October,  1882. 

Some  of  the  points  involved  in  the  foregoing  case  were  considered  in  Halstead's  ease 
(auto,  231).    It  has  been  reconsidered  and  is  affirmed. 

But  one  point  therein  may  not  be  regarded  as  finally  settled.  In  that  case  it  is  said 
that  section  11  of  the  act  of  June  24,  1812  (2  Stat.,  758),  is  not  now  in  force.  That 
section  authorizes  any  executor  or  administrator  appointed  in  any  State  or  Territory 
of  the  United  States  ''to  maintain  any  suit  or  action  and  to  prosecute  and  recover 
any  claim  in  the  District  of  Columbia  in  the  same  manner  as  if  the  letters  testa- 
mentary or  of  administration  had  been  granted"  in  the  District.  It  is  said  in  the 
report  of  this  case  (anto,  231),  that  this  section  is  not  now  in  force.    This  statement 
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# 
was  made  becanne  some  portions  of  the  act  of  Jane  24,  1812,  are  embraced  in  the  Re* 
-vised  Statutes  of  the  United  States  relating  to  the  District  of  Colnmbia.    Thus,  sec- 
tion six  is  embraced  in  section  829  of  said  Revised  Statutes,  section  seven  is  embraced  in 
sections  830-835  of  said  Revision. 

By  force  of  section  1296  of  said  Revision,  and  of  the  title  LXXIV,  sections  5595- 
5601  of  the  Revised  Statutes,  section  II  of  the  act  of  Jane  24,  1812,  is  to  be  regarded 
as  repealed.  This  is  understood  to  be  the  construction  adopted  by  the  Supreme  Court 
of  the  District. 

There  is  another  view  which  has  not  received  any  direct  decision  as  to  this  statute, 
which  is,  that  when  a  provision  of  a  statute,  some  parts  of  which  are  embraced  in  the 
Revision,  has  been  omitted  by  oversight,  it  remains  in  force  because  not  within  the 
spirit  and  purpose  of  the  repeal  section  of  the  Revised  Statutes,  and  so  is  not  repealed. 
This  view  has  been  suggested  by  high  authority.  Waite,  Chief  Justice,  Audit  case, 
1  Lawrence,  Compt  Dec,  2d  ed.,  43,  note ;  Supreme  Court  Clerk's  Case,  4  Id.  See, 
also,  United  States  v.  Bowen,  100  U.  S.,  513;  Bechtel  v.  United  States,  101 U.  S.  597. 

Without  reference  to  the  statute,  an  executor  or  administrator  appointed  in  any 
State  or  Territory  can  prosecute  claims  against  the  United  States  and  receive  pay- 
ment and  execute  acquittances  in  the  District  of  Columbia. 

FURTHER  PROCEEDINGS  IN  THIS  CASE. 

April  23, 1883,  a  petition  for  a  writ  of  mandamus  was  filed  in  the  Supreme  Court  of 
the  District  of  Columbia,  in  the  name  of  The  United  States  on  the  relation  of 
Eminex.  p.  Halstead,  administrator,  against  A.  U.  Wyman,  Treasurer  of  the 
United  States,  to  compel  the  latter  officer  to  pay  the  drafts  to  said  relator  Halstead, 
as  administrator.    The  Attorney -General  filed  an  answer  for  the  Treasurer. 

Hay  28, 1883,  the  Supreme  Court  of  the  District  awarded  a  mandamus  against  the 
Treasurer,  requiring  him  to  pay  as  prayed  for  in  the  petition. 

June  2, 1883,  the  Attorney-General,  at  the  request  of  the  Secretary  of  the  Treasury, 
took  a  writ  of  error,  under  section  1001  of  the  Revised  Statutes,  from  the  Supreme 
Court  of  the  United  States  to  the  Supreme  Court  of  the  District  in  said  proceeding. 

In  the  Supreme  Court  of  the  District  opinions  were  delivered  in  said  mandamus 
proceedings  by  Hon.  Alexander  B.  Hagnerand  by  Hon.  Walter  S.  Cox,  Justices;  Hon. 
David  K.  Cartter,  Chief  Justice,  concurring  in  the  Judgment. 

The  following  report  of  the  case  is  found  in  11  Washington  Law  Reporter  (June, 
1883,  pp.  370-377  and  385-:}94). 

Supreme  Court  District  of  Columbia.    General  Term. 

[Reported  by  Franklfai  H.  Mackey.J 

The  United  States  ex  rel.  Eminel  P.  Hal-^ 
stead,  administrator  of  the  estate  of  John  N.  and  I 
John  J.  Puluam,  }  At  Law.    No.  24,413. 

V.  I 

A.  U.  Wyman,  Treasurer  of  the  United  States.  J 

Decided  May  28,  1883.    The  Chief  Justice  and  Justices  Hagner  and  Cox  sitting. 

1.  Letters  of  administration  ffranted  by  the  Orphans'  Court  of  this  District  upon  the  local  assets  of  a 

deceased  non-resident  entitle  the  administrator  to  receive  and  receipt  for  moneys  dae  his  intestate 
in  the  Treasnry  of  the  United  States,  at  Washington ;  and  whenever  the  payment  of  the  same  is 
a  mere  ministerial  function,  not  involving  the  exercise  of  official  discretion,  and  the  officers  of  the 
Treasury  refuse  to  pay  the  administrator,  a  mandamus  will  lie  from  this  court  to  compel  such  pay« 
ment. 

2.  Sach  moneys  constitute  personal  assets  of  the  deceased  within  this  District. 

8.  Since  the  repeal  of  the  act  of  June  24,  1812,  by  omission  ttmn.  the  Revised  Statutes,  foreign  admin- 
iatrators  can  neither  sue  nor  be  sued  as  such  in  the  District  of  Columbia. 

Plaintiff's  attorney,  A.  L.  Merriman;  defendant's  attorney,  W.  A.  Maury. 

Mr.  Justice  Hagner  delivered  the  opinion  of  the  court. 

This  is  an  application  hy  the  petitioner  for  a  writ  of  mandamus  to  enforce  the  pay- 
ment to  him,  m  his  representative  capacity,  hy  the  Treasurer,  of  the  three  drafts  de- 
scribed in  the  proceedings. 
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In  response  to  the  usual  rule  to  show  cause,  the  Treasurer  has  filed  an  answer,  and 
the  question  has  been  fully  argued  by  the  counsel. 
The  facts  requisite  to  an  understanding  of  the  case  appear  to  be  as  follow  : 
By  a  law  passed  May  1,  1882,  entitled  *'  An  act  for  the  allowance  of  certain  claims 
reported  by  the  accountiug  officers  of  the  United  States  Treasury  Department,"  it  was 
enacted,  '*  That  the  Secretary  of  the  Treasury  be,  and  he  is  hereby,  authorized  and 
required  to  pay,  out  of  any  money  in  the  Treasury  not  otherwise  appropriated,  to  the 
several  persons  in  this  act  named,  the  several  sums  mentioned  herein,  tne  same  beine 
in  i\ill  for,  and  the  receipt  of  the  same  to  be  taken  and  accepted  in  each  case  as  a  fall 
and  final  dischargeof  the  several  claims  examined  and  allowed  by  the  proper  account- 
ing officers,  under  the  provisions  of  the  act  of  July  4,  1864,  since  December,  1880, 
namely,  •  *  *  to  John  J.  PuUiam,  of  Fayette  County,  Kentucky,  |1,223 :  to  John 
J.  Pulliam,  of  Fayette  County,  $545;  to  John  J.  PuUiam,  ex'r  of  John  N.  Piilliam, 
deceased,  of  Fayette  County,  $3,020." 

Two  drafts  were  issued  by  the  Treasurer,  payable  by  himself  as  Treasurer,  to  the 
order  of  John  J.  Pulliam,  for  the  two  sums  first  named,  and  a  third  draft  payable  to 
John  J.  Pulliam,  as  executor  of  John  K.  Pulliam,  for  the  remaining  sum. 

These  drafts  were  delivered  to  Halstead,  the  petitioner,  the  attorney  and  agent  of 
John  J.  Pulliam,  and  are  in  his  hands  at  this  time. 

John  J.  Pulliam,  before  indorsing  the  drafts,  died  in  Tennessee,  of  which  State  he 
was  a  citizen.  There  has  been  no  administration  upon  his  personal  estate  in  Ten- 
nessee ;  but  an  administrator  was  appointed  in  that  State  upon  the  personal  estate  of 
John  N.  Pulliam. 

The  petitioner,  claiming  to  be  a  creditor  of  both  of  the  Pnlliams,  applied  to  the 
Orphans^  Court  of  the  District  of  Columbia  for  letters  of  administration  upon  the  es- 
tate of  each  of  the  Pulliams,  and  obtained  letters  of  administration  from  that  conrt. 
Afterwards  a  bill  was  filed  in  equity  in  the  Supreme  Court  of  the  District,  by  Eeyser, 
as  receiver  of  the  German  American  Bank,  aeainst  Halstead,  as  administrator,  and 
against  the  Tennessee  administrator  of  John  if.  Pulliam,  claiming  for  the  bank  an  in- 
terest in  so  much  of  the  proceeds  of  the  drafts  as  belonged  to  an  agent  of  the  Pulliams, 
by  virtue  of  an  assignment  to  the  bank,  and  asking  that  the  bauk's  claim  should  be 
reco^ized  and  discharged  in  the  administration  of  the  personal  estates  of  the  two 
Pulliams.  To  that  bill  Halstead,  the  administrator,  answered,  and  a  pro  eowfeno 
decree  was  obtained  against  the  Tennessee  administrator  of  John  N.  Pulliam ;  and 
after  evidence  taken,  a  decree  was  passed  appointing  Halstead  a  trustee,  and  requir- 
ing him  to  indorse  the  drafts  in  his  quality  of  administrator  and  trustee,  recognizing 
the  claim  of  the  bank,  but  directiug  the  administrator  to  settle  his  accountu  in  the 
Orphans'  Court,  and  reserving  final  action  upon  Uie  claim  until  that  settlement. 

The  petitioner  states  that  he  indorsed  the  drafts  according  to  the  direction  of  the 
decree,  and  presented  them  for  payment  to  the  Treasurer,  wno  refused  to  pay  them; 
and  this  petition  is  filed  in  the  absence  of  any  other  remedy  in  the  premises. 

The  death  of  the  payees  in  the  draft  rendered  it  necessary  that  the  payment  should 
be  made  to  some  properly  constituted  representative  of  the  deceased  claimants.  When 
such  person  should  present  them  to  the  Treasurer  it  would  appear  that  his  duty  to 
pay  tnem  was  a  perfectly  plain  one,  in  no  degree  involving  the  exercise  of  anything 
in  the  nature  of  official  discretion ;  but  more  evidently  a  plain,  ministerial  function 
than  this  court  recently  held  in  the  case  of  Key  v.  Frelinghuysen,  was  devolved  upon 
the  Secretary  of  State  to  pay  out  money  appropriated  to  discharge  an  award  of  the 
Board  of  Commissioners  under  a  treaty  with  Mexico. 

That  the  petitioner's  appointment  was  regular  is  not  a  matter  that  can  be  ques- 
tioned ordinarily  in  a  proceeding  like  this.  The  Treasurer  in  this  case,  as  in  all 
others,  has  a  rignt  to  ascertain  whether  the  petitioner  is  the  person  he  claims  to  be, 
but  with  the  identification,  ordinarily,  the  inquiry  would  end,  and  the  payment  be 
made. 

But  the  Treasurer  certifies  in  his  answer  that  he  is  advised  by  the  First  Comp- 
troller that,  not  withstanding  the  action  of  the  Orphans'  Conrt  of  the  District  of  Co- 
lumbia in  making  the  appointment,  the  petitioner  has  no  right  to  receive  these  awards, 
because  they  do  not  constitute  personal  assets  of  the  deceased  within  this  District, 
which  may  rightfully  be  claimed  by  such  an  appointee,  but  that  they  are  properly 
payable  to  the  personal  representative  of  the  domicile  where  the  claimants  died,  in 
the  State  of  Tennessee. 

Assuming  that  this  defense  may  properly  be  made  by  the  respondent,  the  only  ob- 
stacle to  tne  payment  will  be  removed,  if  by  the  decision  of  a  competent  court  he  is 
advised  that  the  objection  is  not  well  founded. 

The  high  official  and  personal  character  of  the  distinguished  officials  who  present 
this  reason  for  withholding  payment  of  the  drafts  renders  it  proper  that  the  question 
should  be  carefully  considered  by  this  court,  and  we  have  given  to  the  subject  a  pains- 
taking examination. 

That  the  position  assumed  by  the  Treasurer  is  at  variance  with  the  j^eneral  princi- 
ples governing  the  adminiatration  of  the  effects  of  a  deceased  person  lying  beyond  his 
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place  of  domioile,  is  too  plain  for  question.  Aocording  to  the  universally  admitted 
theory  on  the  suhjeot,  the  administrator  of  the  domicile  is  powerless  to  sue  or  compel 
payment  of  money  due  the  deceased  beyond  the  limits  of  tne  territory  where  ho  was 
appointed,  or  to  collect  assets  of  the  deceased  in  any  other  Jurisdiction ;  and  nothing 
except  a  statutory  provision,  enacted  in  the  place  rH  «tto,  can  confer  such  an  author- 
ity. 

Judge  Story,  in  his  work  on  the  Conflict  of  Laws,  sec.  523,  uses  this  language,  after 
stating  the  principle  in  emphatic  terms: 

"  So  strict  is  the  principle  that  a  foreign  administrator  cannot  do  any  act  as  admin- 
istrator in  another  State,  that  where  the  local  laws  convert  real  securities  in  the 
hands  of  an  administrator  into  personal  assets,  which  he  may  sell  or  assign,  he  can- 
not dispose  of  such  real  securities  until  he  has  taken  out  letters  of  administration  in 
the  place  rsi  «ito.  Thus  mortoases  are  declared  by  the  law  of  Massachusetts  to  be 
personal  assets  in  the  hands  of  aaministrators,  and  disposable  by  them  accordingly. 
But  the  authority  cannot  be  exercised  by  any  except  administrators  who  have  been 
duly  appointed  within  the  State.  So,  if  on  the  other  hand  an  administrator  sells  real 
estate  for  the  payment  of  debts,  pursuant  to  the  authority  given  him  under  the  local 
laws  rek  site,  he  is  not  responsible  for  the  proceeds  as  assets  in  any  other  State,  but 
they  are  to  be  disposed  oi  and  accounted  for  solely  in  the  place  and  in  the  manner 
pointed  out  in  the  local  laws." 

It  is  aj^i^ed,  however,  that  this  general  principle  has  no  application  in  this  District 
wiik  retpeel  to  ike  moMjf9  in  th€  Trtann^,  and  that  this  distinction  is  well  settled  by  the 
decisions  of  the  Supreme  Court  in  the  cases  of  Kane  v.  Paul,  14  Peters,  33,  and  Yaughan 
r.  Northup,  15  Peters.  1. 

In  my  opinion  the  lan^^naf^  used  in  those  oases  is  inapplicable  to  the  existing  state 
of  the  law  within  this  District,  since  the  adoption  by  Congress  of  the  Revised  Statutes 
of  the  District  in  1874. 

The  apparent  generality  of  the  language  used  by  the  court  may  be  explained  by  the 
consideration  that  when  those  decisions  were  announced  (1840-1),  there  was  in  force 
within  the  District  of  Columbia,  as  a  constituent  part  of  the  testamentary  law,  the 
act  of  Congress  of  84th  June.  1812,  which  provided  that  it  should  be  lawful  for  any 
person  to  whom  letters  of  administration  or  testamentary  should  l>e  granted  in  any  of 
the  United  States  or  territories  thereof,  to  maintain  any  suit  or  action  or  to  prosecute 
or  recover  any  claim  in  the  District  of  Columbia  in  the  tome  manner  as  if  the  letters 
of  administration  or  testamentary  had  been  granted  within  the  District.  Thin  law 
came  into  force  only  eleven  years  after  the  establishment  of  the  District,  and  in  1840 
seemed  to  be  as  firmly  fixed  as  any  other  part  of  the  testamentary  law,  and  as  little 
likely  to  be  repealed  by  Congress  or  omitted  in  any  revision  of  the  statutes  as  any 
other  provision  of  the  system ;  and,  as  it  appears  to  me,  it  was  only  because  of  the 
existence  of  this  provision,  merged  as  a  constituent  in  the  testamentary  code  at  the 
time,  that  the  court  need  the  language  referred  to. 

In  the  case  in  14  Peters,  the  court  only  decided  that  letters  of  administration  de 
homa  Moa  earn  ieatamenio  anitexo  granted  iu  the  District  of  Columbia  on  the  personal 
estate  of  a  non-resident,  upon  the  allegation  that  the  executors  who  had  qualified  in 
Maryland  were  dead,  when  one  of  them  was  really  living,  were,  for  that  reason,  void, 
and  that  upon  the  appearance  of  that  executor,  the  administrator  de  bonis  non  was 
bound  to  suiieiider  to  him  the  moneys  he  had  collected  from  the  Treasury  upon  a 
claim  of  the  deceased  allowed  by  commissioners  under  a  treaty  with  France. 

The  court  did  not  undertake  to  decide  that  the  grant  of  letters  de  bonie  non  here 
would  not  have  been  valid  if  the  executors  had  both  been  dead,  as  was  represented  to 
the  Orphans'  Court  when  it  made  the  appointment,  but,  as  it  expressly  says,  the  answer 
to  the  question  whether  the  letters^  testamentary  in  Maryland  should  prevail  over 
letters  granted  in  the  District  of  Columbia  depends  upon  the  legal  character  uf  the 
latter  letters^'^are  they  void  or  voidable^ — and  the  court  declares,  as  we  have  stated, 
that  under  the  oireumstances  of  the  case  they  were  '^  void  ab  initio,^* 

But  the  court  went  further,  and  in  answering  the  inouiry  as  to  what  rights  letters 
testamentary  or  of  administration  granted  in  either  of  the  States  of  the  Union  can 
give  to  an  exeentor  or  administrator  in  the  District  of  Columbia,  except  the  right  to 
sue  given  by  the  act  of  1812,  says,  that  ''the  right  to  sue,, is  the  manner  it  ie  giren, 
gives  the  right  to  such  executor  or  administrator  to  receive  from  the  Gocernment,  either 
in  the  District  or  in  the  St4ite  tvhere  Utters  hatfe  been  granted,  any  sum  of  money  which 
the  Government  may  owe  to  a  testator  or  intestate  at  the  time  of  his  death,  or  which 
may  become  dae  thereafter,  or  which  may  accrue  from  the  Qovemment  to  a  testator 
in  any  way  or  at  any  time.'' 

In  the  case  in  15  Peters  the  question  presented  was  whether  the  next  of  kin  and 
heirs  of  an  intestate,  djMng  in  Kentucky,  could  sustain  a  bill  in  equity  in  this  District 
against  a  iion-resident  administrator  of  the  deceased  appointed  in  Kentucky,  to  re- 
cover their  shares  of  a  sum  collected  from  the  Treasury  by  the  administrator  for  mili- 
tary services  of  the  deceased.  The  court  held  that  the  act  of  1812  did  not  authorize 
soon  a  snit  against  the  Kentucky  administrator  within  the  District  of  Columbia  al. 
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though  he  was  sammoned  here;  bat  only  empowered  the  ftweign  admiuistrfttor  to 
sue  and  prosecute  and  recover  claims  due  the  deceased,  and  that  moneys  so  collected 
from  the  Treasury  constituted  assets  under  the  Kentucky  administration^  and  that 
disM'ibution  should  be  sought  there.  It  was  in  reply  to  the  argnment  that  the  foreign 
administrator  might  be  maide  liable  here,  because  the  money  was  coileeted  here  snd 
so  constituted  local  assets  within  the  District,  that  Justice  Story,  speaking  for  tiie 
court,  said : 

*  The  debts  due  from  the  Government  of  the  United  States  have  no  locality  at  the 


lar  place  of  domicile,  but  possess,  m  contemplation  or  law,  an  ubiquity  throughout 
the  Union;  and  the  debts  due  by  them  are  not  to  be  treated  like  the  debit  •/  a  prints 
debtor  whiok  cansHtute  local  aeeete  in  Me  ova  doimeile.  On  the  contrary,  the  adminis- 
trator of  a  creditor  of  the  Government,  dniy  appointed  in  the  State  where  he  was 
domiciled  at  his  death,  has  fhll  anthoritv  to  receive  payment  and  give  a  fall  discharge 
of  the  debt  due  to  his  intestate  in  any  place  where  ttie  Government  may  choose  to  pay 


it,  whether  it  be  at  the  seat  of  Government  or  at  any  other  place  where  the  pablie 
funds  are  deposited.  If  any  other  doctrine  were  to  be  recognised,  the  consequence 
would  be  that  before  the  personal  representative  of  any  deceased  debtor  [credilorr] 
belonging  to  any  State  in  the  Union  would  be  antitled  to  receive  payment  of  any  debt 
duo  by  the  Government,  he  would  be  compellable  to  take  out  letters  of  administration 
in  this  District  for  the  due  administration  of  snch  assets.  Snoh  a  doctrine  has  never 
yet  been  sanctioned  by  any  practice  of  the  (Government,  and  wonld  be  fh  11  of  pnblic 
as  well  as  private  inconvenience.'' 

So  far  as  this  opinion  sustains  the  validity  of  a  release  bv  a  foreign  administrator 
of  a  debt  due  to  his  intestate,  it  is  but  a  statement  of  nndonbted  law,  which  has  l>een 
carried  so  far  that  it  has  been  held  that  a  bomaMdy  voluntary  payment  to  an  admin- 
istrator of  a  debt  due  to  the  estate  is  a  legal  discharge  of  the  debtor,  atthongh  the 
grant  of  adm inistration  afterwards  proves  to  have  been  voidable  or  even  void.  ( Al  ien 
r.  Dundas,  3  T.  R.,  125,  cited  in  14  Peters,  41;  see  also  Maokey  r.  Coxe,  18  How.,  104.) 
And  this  is  but  an  example  uf  a  class  of  cases  where  the  court,  in  the  interest  of  peace, 
and  to  prevent  loss  to  one  who  has  acted  bonajlde  under  a  mistake  induced  by  an  ap- 
pearance of  right  or  title,  sometimes  refases  to  subject  the  innocent  debtor  to  the 
punishment  of  a  second  payment  without  designing  in  the  least  degree  to  indorse  the 
propriety  of  such  a  course  for  the  ftiture. 

But  that  the  opinion,  so  far  as  it  declares  it  to  be  untieoeeearjf  for  the  foreign  admin- 
istrator to  take  out  letters  here  (for  it  does  not  say  he  may  not  do  so),  is  foand«d 
upon  the  feature  of  the  testamentary  law,  which  was  engrafted  upon  it  by  the  act  of 
June  24,  1812,  in  niv  Judgment  is  sufficiently  shown  in  a  subsequent  portion,  where 
the  learned  jnd^,  in  construing  that  act,  says:  '*It  does  not  authorise  any  suits  or 
actions  in  the  District  against  any  such  executor  or  administrator.  Itt  obvious  de- 
sign was,  therefore,  to  enable  foreign  executors  and  administrators  to  maintain  suits, 
and  to  prosecute  and  recover  claims  in  the  District,  not  m^met  ike  Goventmemt  a/ssr, 
but  against  any  person  whatever,  resident  within  the  District,  who  were  indebted  to 
the  deceased,  and  to  discharge  the  debtor  therefhmi  without  the  grant  of  any  local 
letters  of  administration.  In  effect  U  made  all  debts  due  from  persons  witiiin  the 
District,  not  local  assets,  for  which  a  personal  representative  wonld  be  liable  to  ac- 
count in  the  courts  of  the  District,  hot  general  assets,  which  he  had  full  authority  to 
receive,  and  for  which  he  was  bound  to  account  in  the  conrt  of  the  State  from  which 
he  derived  his  original  letters  of  administration." 

It  was  the  act  of  1812,  therefore,  which,  aeoordin^  to  this  statement  of  the  conrt, 
had  worked  so  marked  a  change  in  the  general  principles  of  the  law  of  administration 
as  to  convt*rt  local  assets  into  general  assets;  aiid  such  words,  clearly,  would  not  have 
been  used  if  that  act  had  not  been  in  existence. 

This  construction  is  strengthened  bv  the  language  of  the  court  in  the  subsequent  case 
of  Mackev  v.  Coxe,  18  How.,  104.  Tnis  was  an  action  at  law  brought  in- this  District 
against  the  sureties  on  the  bond  of  one  Raines,  who  was  appointra.  by  the  Orphans* 
Court  «tf  the  District  of  Columbta  administrator  upon  the  penonal  estate  of  Samuel 
Mackey,  a  Cherokee  Indian.  There  had  been  an  administration  at  the  domicile  of  the 
deceased,  and  the  administrators  had  constituted  Raines  their  agent  to  draw  the 
money.  But  it  a|)pears  from  the  opinion  of  the  court  that  the  Treasury  Department 
refused  to  pay  Raines  on  this  order,  and  required  him  to  take  out  letters  of  adminis- 
tration here,  which  were  accordingly  granted  him  by  the  Orphans'  Conrt  of  the  Dis- 
trict. The  Treasury  officers  then  paid  him  the  money ;  and  as  agent  of  the  Cher- 
okee administrators,  Raines  receipted  to  himself  as  administrator  in  the  District  for 
the  money  received.  He  lost  his  life  and  the  money  on  his  way  home,  and  this  suit 
was  brought  by  the  surviving  admi nistrator  and dis trl butees  of  thedeoeased.  The  oont 
decided  that  the  letters  of  administration  in  the  Cherokee  country  were  entitled  to 
the  same  respect  as  those  of  any  of  the  States;  and  proceeding  U^  consider  the  efiect 
of  the  act  of  1812,  which  it  quotes  at  lenffth.  says:  "  Under  this  law  the  money  due  to 
Maokey  might  have  deen  paid,  and  in«eed  shonld  have  been  paid^  to  Raiaas,  the 
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mttomey^in-faot  of  the  admiiii8ti»U>ra  of  Mftckey.  Bat,  thtomrh  »baiid«at  oaa  tioa,  let- 
ten  of  adminittratioii  were  requited  to  be  taken  oat  io  thU  Diatrict  as  a  prereqaisite 
to  the  payment  of  the  money  by  the  Treasury  Department/' 

It  thos  appears  that  (he  ooart  ascribes  the  right  of  the  Cherokee  administrators  to 
demand  the  money  from  the  Treasury  to  the  act  of  181*2,  and  tothat  aione.  It  nowhere 
says  that  the  Orphans'  Court  of  the  District  was  without  authority  to  grant  the  let- 
ters, or  that  the  claim  against  the  Oovernment  was  not  assets  in  the  District.  His 
receipt  to  the  TreasurT  as  local  administrator  was  recognized  as  a  full  discharge  of  the 
claim,  aadthe  ooart  throughout  speaks  of  the  administration  as  if  it  were  perfectly 
valid.  Thus,  on  page  104,  it  is  said:  ''This  suit  is  brought  io  the  name  of  the  surviv- 
ing adminislaratoM  of  Mackey  and  of  the  distributees.  Regularly,  an  action  of  the 
distribateee. cannot  be  maintained,  unless  an  application  has  been  made  to  the  Orphans' 
Court  in  this  District  to  order  a  distribution  and  to  authorize  or  direct  the  admiuis- 
trator,  Raines,  to  pay  the  same.  This  administration  being  ancillary  to  that  of  the 
domicile  of  the  deceased,  the  distribution  would  be  governed  by  the  law  of  the  dom- 
icile." 

Justices  Nelson  and  Curtis,  in  their  separatd  opinion,  stated  that  they  concurred  in 
the  deeisiou  of  the  ooart,  "  upon  the  ground  that,  as  no  final  account  had  been  settled 
by  the  administrators  in  the  Orphans'  Court,  and  no  order  had  been  made  by  the  court, 
either  dixeoting  tiie  administrator  to  pay  the  bala  jce  in  his  hands  to  the  principal 
acteiniatraton,  for  distribution  of  them,  or  directing  a  distribution  to  be  made  l>y  them, 
there  was  no  breach  of  the  bond.  This  being  an  ancillary  administration,  it  depended 
upon  the  discretion  of  the  Orphans'  Court  which  granted  it  whether  the  money  remaining 
in  the  bands  of  the  ancillary  administrator,  after  the  satisfaction  of  all  claims  in  this 
jarisdiction,  should  be  distributed  here  b^  the  ancillary  admiubtrator  or  remitted  to 
the  priaoipal  administrators  for  distribution;  and  until  that  discretion  shall  be  exor- 
cised, the  ancillary  administrator  directed  which  of  these  courses  to  pursue,  he  is  in 
no  default,  and  bis  surety  is  not  liable." 

Certainly  there  is  no  intimation  here  that  the  grant  of  letters  in  the  District  was 
void  or  voidable  or  in  any  respect  irregular;  or  that  the  claim  against  the  Treasury 
collected  and  receipted  for  by  the  administrator  under  his  letters  nere,  was  not  assets 
properly  reoeivable  by  him  like  any  other  assets  due  the  estate  of  the  intestate  within 
this  jurisdiction.    And  these  cases  occurred  while  the  act  of  1812  was  in  full  force. 

In  Stores  Conflict  of  Laws,  already  quoted,  the  examination  of  the  claims  of  ad- 
ministrations under  different  jurisdictions  is  continued  as  follows:  ''  The  subject  came 
again  under  consideration  before  the  same  court  in  Mackey  v.  Coxe  (just  quoted), 
where  it  was  decided  that  an  administrator  appointed  in  the  Cherokee  country  might 
receive  payment  of  a  debt  in  the  District  of  Columbia,  and  his  discharse  or  that  of 
hie  aathorused  attomay  will  be  valid.  But  this  U  upon  tks  ground  tkatbg  the  act  of 
CongrtoB  Ae  w^ghi  $ub  ia  UuU  DUtriet.  He  did,  however,  out  of  abundant  caution,  take 
ont  letten  of  administration  in  that  District."  And  the  author  pr<>ceeds  to  state  that 
the  true  law  in  regard  to  ancillary  administration  is  stated  in  that  case  by  Justices 


Nelson  and  Curtis  in  the  opinion  quoted  above. 
It  seems  quite  evident  that  the  learned  authoi 
ldi2  alone  the  novel  powers  ascribed  to  foreign  administrators  within  the  District  of 


It  seems  quite  evident  that  the  learned  author  attributed  to  the  force  of  the  act  of 


Colombia  in  the  decisions  above  referred  to— powers  that  could  not  have  been  claimed 
at  the  time  within  any  other  jurisdiction  in  the  Union,  and  which  at  this  time  can 
riffhtfoUy  be  claimed  nowhere,  unless  in  virtue  of  a  similar  statute. 

Bat,  as  is  well  known,  since  the  adoption  of  the  revision  of  the  District  laws  in 
Jane,  1S74,  the  act  of  84th  June,  181t{,  is  no  hmger  in  existence,  and  we  are  conse> 
qnently  remitted  to  the  condition  of  the  law  in  this  respect  as  it  existed  before  the 
passage  of  tkst  statute,  and  which  it  was  the  purpose  of  the  le^lators  to  change  by 
ita  enactment.  And  I  submit,  it  is  impossible  to  contend  that  in  the  absence  of  that 
law  any  foieigni  administrator  or  auy  other  peniou  can  compel  the  collection  of  a  pri- 
vate debt  due  here  to  his  intestate,  or  pass  title  to  personal  property  of  the  Intestate 
fonnd  here,  without  first  taking  out  letters  of  administration  from  the  Orphans'  Court 
of  the  District. 

Is  there  any  ground  for  supposing  that  such  an  administration  is  unnecessary  and 
improper  where  the  property  belonging  to  the  deceased  consists  of  money  due  from 
the  Government  under  an  appropriatiou  by  law  T 

Th<)  money  claimed  in  this  case  was  appropriated  by  Congress  to  the  PuUiams. 
They  were  ascertained  sums  nominated  in  the  statute  and  unchangeable  to  the  extent 
of  a  oent  by  any  oflSeer  of  the  Government ;  nor  is  it  in  the  power  of  the  Government, 
in  any  way,  to  resume  ownership  of  the  fund.  It  belonged  to  the  designated  claim- 
auts  as  f nlly  as  any  property  they  might  justly  call  their  own.  It  is  so  completely 
eegregated  from  the  unappropriated  money  in  the  Treasury,  that  by  section  306, 
'  KeviMd  Statutes,  where  such  drafts  as  those  before  us  shall  reiuain  outstanding 
and  unpaid  for  three  years,  their  amount  must  be  deposited  by  the  Treasurer  and  cov- 
ered into  the  Treasury  by  warrants  and  be  carried  to  the  credit  of  the  parties  to  whose 
fafW  ikty  were  ieeued^  or  to  the  persons  entitled  to  receive  pay  therefor,  and  carried 
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into  ^ '  an  appropriation  accoun  t  denominated  outstanding  liabilities. "  It  is  Dot  ea»y 
lo  deyiee  a  plan  more  effectaally  earmarking  the  money  called  for  by  the  draft  with 
the  name  of  its  true  owner. 

'  And  it  is  an  important  consideration,  in  view  of  the  language  of  the  eoart  Id  15 
Peters,  that  the  provision  just  cited  was  adopted  in  1866,  twenty-five  years sfter  that 
decision.  '  In  the  same  connection,  in  my  opinion,  it  is  important  to  notice  the  pro- 
vision of  the  act  of  1846,  6th  August,  entitled  ''An  act  to  provide  for  the  better  or- 
?;anization  of  the  Treasury,"  which  recited  that  it  had  been  found  necessary  to  mftke 
nrther  provision  to  enable  the  Treasurer  the  better  to  carry  into  effect  the  act  of 
September  2,  1789. 

By  section  1  of  that  statute — Rev.  Btats.,  ^  3501 — ^it  was  declared  that  "the  rooms 
provided  in  the  Treasury  building  at  the  seat  of  Government  for  the  use  of  theTrens- 
urer,  his  assistants  and  clerks,  with  the  fire-proof  vaults  and  safes,  erected  for  the 
safe-keeping  of  the  public  money,  and  such  other  apartments  as  are  provided  ss  plaoes 
of  deposit  ^r  the  public  money,  shall  be  the  Treasury  of  the  United  States.''  The 
artioLe  provides  for  other  places  where  public  moneys  shall  be  deposited,  under  the 
designation  of  mints,  assay  offices,  and  offices  of  assistant  treasurera.  The  snpoiD- 
tendent  of  one  of  the  mints  and  of  an  assay  office  are  constituted  assistant  traasniers, 
and  the  statute  declares  that  the  ro^Hus  as8i|^ed  by  law  to  be  occupied  by  the  asaut- 
ant  treasurers,  together  with  the  fire-proof  vaults  therein  or  connected  therewith, 
shall  be  appropriated  to  the  use  of  the  assistant  Ueasurers  and  for  the  safe-keeping  of 
the  public  moneys  deposited  with  them  respectively. 

But  when  these  depositaries  are  referred  to  in  the  laws,  they  are  mentioned  by  dis- 
tinctive names,  in  contradistinction  to  the  establishment  at  Washington,  which  with 
its  rooms  and  apartments  was  to  be  recognized  as  referred  to  whenever  the  word 
Treasury  was  used.  This  discrimination  is  preset ved  in  several  of  the  subsequent 
sections  of  the  article. 

Thus,  by  $  3615,  all  collectors  and  receivers  of  public  moneys  within  the  Distriet 
of  Columbia  are  required,  when  directed,  to  pay  over  all  such  moneys  "  to  the  Treas- 
urer of  the  United  States  at  ike  TreoBury  ; ''  wnereas,  by  the  same  section,  the  colleet* 
ors  and  receivers  of  public  moneys  at  New  York,  Philadelphia,  Ac,  are  required  to 
pay  such  moneys  to  the  assistant  treasurers  at  their  cities,  at  their  efldst  re^MdifWjf, 
not  describing  them  as  the  Treasury. 

So,  by  section  3641,  the  Postmaster- Creneral  is  authorized  to  transfermoneys  belong- 
ing to  the  postal  service  between  the  Treasui^r,  assistant  treasurer,  and  desigusted 
depositaries  at  his  discretion,  &o*,  sustaining  the  idea  that  a  transfer  to  an  assistant 
treasurer  is  not  a  transfer  to  the  Treasurer,  and  describing  the  place  of  trsnafer  to  the 
official  home  of  that  officer. 

In  Cooke  r.  United  States,  91  U.  S.,  402,  the  Supreme  Court  declared,  that  Unit^ 
States  notes  which  are  not  made  payable  at  any  particular  place  are,  oonsequently. 
in  law  payable  at  the  Treasury,  and  this  is  at  the  seat  of  Government,  «nd  in  the 
Treasury  Department;  and  that  the  receipt  and  payment  by  the  assistant  treasurer 
iu  New  York  of  such  notes,  authorized  to  be  retiied  before  maturity,  was  not  a  pay- 
ment or  redemptiou  by  or  at  the  Treasury  Department,  and  did  not  retire  the  uote^ 
without  a  further  order  of  the  Secretary. 

Other  provisions  are  to  be  found  in  the  statutes  where  the  expression  ''Tceasfury  of 
the  United  States''  is  evidently  used  to  denote  only  the  office  of  the  Treasurer  hiested 
at  Washington,  as  is  the  case  with  respect  to  the  redemption  of  the  notes  of  national 
banks  which  have  refused  payment.  The  law  says  they  shall  be  paid  at  the  Treamtnf, 
Would  any  holder  of  such  a  bank  note  think  of  applying  to  an  assistant  treasurer  or 
other  depositary  for  its  redemption  t  He  might  ask  for  its  redemption  of  every  asaisi- 
ant  treasurer  and  mint  and  assay  office  from  Maine  to  Alaska,  and  he  would  reoeire 
a  negative  answer  from  every  one,  nor  could  he  obtain  the  money  until  he  should  ap- 
ply to  the  place  designated  in  the  law,  the  Treasury  at  Washii^gton  City.  But  it  is 
unnecessary  to  pursue  the  subject  further. 

Of  course,  in  a  general  sense,  all  public  moneya  may  be'  said  to  be  in  the  Treasory 
wherever  they  may  be,  but  Congress  did  not  mean  to  enact  this  truism.  It  meant^  m 
it  seems  to  me,  to  draw  a  distinction  between  the  Treasury  proper  and  its  branches 
and  agencies ;  to  localize  the  chief  treasure  honse  of  the  nation  at  the  seat  of  Gkiven- 
ment;  at  the  place  where  the  Treasurer  isreqnired  to  perform  his  public  dnttes  iuthe 
oity  of  Washington,  where  this  money  now  is. 

Why  should  not  the  money  represented  by  these  debts,  and  set  aside  for  their  pay- 
ment, be  considered  local  assets  heret  It  nas  all  the  charaoteristioa  of  other  assets. 
It  is  vendible  and  assignable.  By  the  testamentarv  law  of  Maryland  of  1796,  ch.  101. 
aub-ch.  14,  $  3,  iu  force  here,  *<a  common  warrant  for  land  not  exeonted  or  located  in 
the  lifetime  of  the  deceased  shall  be  assets  after  his  death,  in  the  hands  of  aui  execo- 
tor  or  administrator,  and  subject  to  distribution,  as  well  as  eoerjf  debt  due  te^  arjm9tdam 
of,  the  deceased." 

That  the  money  appropriated  and  set  apart  for  the  payment  of  these  debts  woald 
constitute  de^te  due  to  the  deeeaeed,  and  Jvet  daime  tm  their  part,  it-  seems  impoesible  to 
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deny.  If  it  is  not  MaetB  wmemhere,  how  ean  it  be  reoeived  by  the  foreign  adminis- 
tntor  in  his  Juriadiotionf  And  the  Government  ibrs  maoh  placing  its  own  indebted- 
ness npon  the  plane  of  the  indebtedness  of  one  of  its  own  citizens,  by  admitting  the 
claim  of  a  foreiicn  administcator  to  reoeive  the  money  as  assets,  as  it  wonld  be  if  it' 
psid  ifc  at  once  to  the  administrator  within  the  district.  The  oommon  warrant  spoken 
of  in  the  section  quoted  above  was  an  incipient  patent  of  State  lands  to  be  exchanged 
after  location  for  a  patent.  That  which  it  represented  was  still  within  the  State  offi- 
ces not  yet  formalated  or  separated  from  the  other  possessions  of  the  State,  and  yet 
Maryland  admitted  thatsacha  common  warrant  should  be  considered  as  assets  of  the 
deceased. 

If  the  ubiquity  properly  claimed  for  the  Oovernment  of  the  United  States  is  to  be 
ascribed  to  tne  debts  doe  by  the  Government,  there  would  seem  to  be  no  good  reason 
why  those  debts  should  not  be  payable  as  well  in  Washington  as  elsewhere.  U.biquity 
implies  wnivsrsal  i^reseaoe,  not  uniform  o^MJcoe.  And  if  the  debts  are  to  be  considered  * 
as  ererywikere,  it  is  inconceivable  to  me  that  the  money  especially  appropriated  and 
dedicated  to  pay  them,  evidenced  by  the  Treasurer's  drart  payable  here,  should  be 
held  to  be  absent  from  the  only  plaoe  in  the  country  where  in  &ct  and  truth  it  actually 
is,  in  the  Treasury  of  the  United  St«tes  in  Washington  City. 

It  was  only  the  debts  of  the  Government  which  the  court  declared  had  no  locality 
at  the  seat  of  Government.  But  they  are  capable  of  being  localised.  A  draft  of  the 
Tr'*a9nrer  payable  at  Boise  City  is  not  payable  elsewhere,  although  the  Treasurer 
might  have  directed  its  payment  at  some  other  locality,  in  which  case  it  would  have 
been  payable  only  at  that  plaoe.  These  drafts  are  payable  at  Washington,  at  the 
Tr'-afiury  of  the  nation,  and  here  only  they  are  properly  payable  as  they  now  stand. 

Every  consideration  of  propriety  suggests  the  advautase  of  making  payment  to  a 
person  appointed  here,  whose  qnalification,  bond,  and  character  can  readily  be  in- 
qnirpd  into,  rather  than  to  one  who  may  have  administered  at  a  great  distance,  and 
wirhont  real  assurance  of  safety  to  the  fdnd. 

And  as  it  cannot  be  denied  that,  under  the  law  as  it  now  stands,  there  must  be  local 
administration  here  to  pass  title  to  all  other  personalty  that  may  be  found  here  be- 
longing to  a  non-resident,  convenience  and  equal  jnstice  wonld  dictate  that  this  same 
tribnnal  should  be  allowed  to  administer  other  personal  eflEectsin  the  form  of  pioneys 
to  be  derived  from  the  Gk)vemment.  Why  should  local  creditors  be  driven  to  two 
riral  representatives,  especially  as  the  law  of  the  District  may  possibly  r^ect  their 
claims,  and  they  may  thus  be  deprived  of  their  Just  due  because  of  the  refusal  of  the 
6ov«>rnment  authorities  to  pay  uie  money  to  the  administrator,  of  the  jurisdiction 
where  the  d<)bts  were  contracted,  perhaps  npon  the  faith  that  the  claim  affainst  the 
Government  was  to  be  the  source  nom  which  the  creditors  wer«  to  be  paid  f 

The  other  courts  of  the  svstem  within  the  District  have  repeatedly  taken  cognizance 
of  suits  respeeting  fbnds  In  the  Treasu^  claimed  by  rivu  parties,  and  have  reoog- 
niztMl  that  the  moneys  in  these  cases  before  them  were  within  the  District  and  the 
jnrisflietion  of  its  tribunals.  It  is  true  that  in  the  early  case  of  Comegys  v.  Vasse, 
in  lj-e5,  the  circuit  court  us^d  this  language :  *'  The  fund  out  of  which  the  claims  are 
to  be  paid  are  in  the  Treasury  of  the  United  States.  Where  is  that  f  The  Treasurer 
resides  at  Washinffton  and  the  head  of  the  Department;  but  is  the  money  there  V* 
The  bill  was  filed  by  a  bankrupt,  claiming  an  account  from  his  assignees  and  that 
they  should  discover  what  amount  they  intended  to  claim  before  a  oommission  under 
a  Spanish  treaty  on  complainant's  accounts,,  and  that  the^  should  be  enjoined  fh>m 
receiving  whatever  amount  may  be  decided  by  the  commission  under  the  treaty  to 
be  due  on  that  claim,  and  that  a  like  ii\|unction  should  go  against  the  Treasurer.  It 
may  be  that  the  negative  answer  of  the  oourt  to  its  own  inquiry  was  predicated  of  the 
fact  that  the  money  had  not  yet  been  awarded  to  the  claim  upon  tne  theory  enun- 
eiated  by  the  Supreme  Court  of  the  United  States  in  the  case  of  Clark  v.  Clark  (17 
How.),  2S3,  that  *'  the  fund  had  no  existence  till  the  award  was  made." 

But  whatever  may  have  been  the  reason  for  their  refusal,  it  is  certainly  at  variance 
with  Bubaequent  declarations  of  the  same  court,  and  of  the  Supreme  Court  of  the 
I'nited  States.  In  the  numerous  oases  arising  under  the  mixed  commissions  for  the 
adjustment  of  the  claims  between  this  country  and  Great  Britain  and  Mexico,  it  seems 
to  have  been  assumed  that  the  money,  after  it  had  been  placed  in  the  Treasury  for 
distribution  to  the  American  claimants  by  the  Secretary  of  State  or  Secretary  of  the 
Treasary,  was  properly  to  be  considered  as  at  the  seat  of  Government.  Mr.  Justice 
Wylie,  in  his  opinion  in  McManus  et  ah  v,  Standish  et  al,  {I  Mackey,  152),  examines 
a  number  of  tnese  cases  at  length  and  decides  that  this  court  had  jurisdiction  in  that 
caa«.  All  the  parties  were  non^residenta^  but  all  the  essential  ones,  it  was  held,  had 
appeared  in  the  oourt.  In  the  conclusion  of  this  branch  of  his  opinion,  he  says : 
*'  We  do  not  wish  to  intimate  an  opinion,  or  an  impression  even,  that  if  the  fund  is 
in  the  Treasury,  and  if  the  party  is  not  here,  that  that  would  make  any  difTerence. 
That  ia  not  the  question  to  be  decided  in  the  cases  now  under  consideration.  We  are 
not  reqnijred  to  go  beyond  the  fact  that  the  fhnd  isia  ike  TreaBurjf  here,  and  the  parties 
claim iog  the  Aind  are  before  the  oourt ;  and  this  we  hold  gives  us  jurisdietlon  here.'* 
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The  money  referred  to  in  that  case  was  paid  by  thel  Mexican  Ooverament,  and  was 
in  the  Treasury  subject  to  the  order  of  the  Secretary  of  State,  and  the  Jastice  declares 
it  is  in  the  Treasury  hart. 

In  this  large  class  of  cases  which  have  been  before  the  courts  of  the  District,  and 
many  of  them  before  the  Supreme  Court  upon  appeal,  the  action  of  the  courts  seems 
to  be  consistent  only  with  the  idea  that  moneys  thus  circumstanced  were  to  he  con- 
sidered as  in  the  Treasury  in  Washington  City.  ^ 

Thus  in  the  case  of  Whitney  et  al,  v,  Dey  et  al.f  which  was  a  contest  between  claim- 
ants to  an  award  under  a  Mexican  commission,  the  bill,  which  was  filed  in  1851, 
prayed  for  an  injunction  against  the  defendants,  who  were  all  non-residents,  and  also 
against  the  Secretary  of  the  Treasury,  although  he  was  not  made  a  party  t>o  the  snit. 

The  circuit  court  ordered  the  injunction  to  issue  before  answer  or  appearance,  and 
it  was  issued  as  prayed,  served  upon  the  Secretary,  and  by  him  respected,  as  were 
also  the  subsequent  orders  passed  uy  this  court  after  its  organization,  requiring  the 
payment  by  the  Secretary  of  portions  of  the  award. 

The  same  course  was  pnrsn<'d  in  the  subsequent  case  of  Clark  v.  Clark  (17  How. 
315),  which  was  cited  with  appioval  in  Phelps  v,  McDonald  (99  U.  S.,  806).  There, 
too,  the  defendants  were  non-residents,  and  an  injunction  was  issued  against  the  Sec- 
retaiy  of  the  Treasury,  though  he  was  not  made  a  party. 

In  the  case  of  Pemberton  v.  Lockwood  (21  How.,  257),  the  Secretary  of  State  was 
made  a  defendant  with  others  who  were  non-residenta,  to  a  bill  seeking  payment  of 

£ait  of  an  award  made  to  the  owners  of  slaves  liberated  from  the  ship  Creole.  Mr. 
[arcv,  the  Secretary,  himself  a  distinguished  Jurist,  answered  the  bill,  not  question- 
ing the  Jurisdiction  of  the  courts,  the  money  having  been  plae«d  in  the  Treasury  to 
pay  these  awards  upon  the  orders  of  the  Secretary  or  State. 

I  will  refer  now  to  some  cases  not  arising  under  the  operation  of  a  statute  author- 
izJng  litigation  in  this  Jurisdiction,  as  was  the  case  with  respect  to  those  we  have 
been  considering. 

In  the  case  of  Ridgeway  v,  Hayes  (5  Cranch,  C.  C.  R.,  34),  where  an  award  by  com- 
missioners under  a  French  treaty  was  the  subject  of  controversy,  one  of  the  olaimants 
applied  to  the  circuit  court  for  an  injunction  against  the  Treasury  offioen  to  prevent 
the  payment  of  the  money  out  of  the  Treasury  to  the  defendant.  The  language  of  the 
court  in  the  case  of  Comegys  v.  Vasae,  before  quoted,  was  cited  to  show  a  want  of 
jiuisdictlon  to  grant  the  renef.  But  the  chief  Justice  replied:  '*  In  the  present  case 
the  fhnd  is  placed  in  the  Treasury  of  the  United  States  as  in  a  place  of  deposit  only, 
and  the*  United  States  are  merely  trustees" ;  and  he  proceeds  to  say  that  he  cannot 
*'see  why  the  United  States,  in  cases  in  which  they  are  merely  stakeholden,  should 
not  submit  to  these  decisions  and  aid  those  tribunals  in  the  due  administration  of 
Justice." 

A  similar  decision  was  made  in  the  ease  of  Dutbill,  adm'r,  v,  Conrvanlt,  reported  in 
the  same  volume,  in  which  Congress,  to  carrr  out  a  French  treaty,  made  a  provision 
for  a  suit  to  be  brought  In  the  District  of  Columbia.  This  was  the  case  that  went  to 
the  Supreme  Court,  and  is  reported  in  14  Peters,  38. 

In  the  case  of  Milner  r.  Metz  (Itf  Peters,  !^1),  Metz,  as  trustee,  filed  his  bill  against 
several  non-residents,  and  the  Secretary  of  the  Treasury,  as  a  co^efendant,  to  enjoin 
the  receipt  bv  the  defendant  of  a  sum  appropriated  by  a  private  act  of  Congress  to 
his  assignor  for  extra  services.  The  court  granted  a  perpetual  injunction  as  prayed, 
which  was  sustained  by  the  Supreme  Court  on  appeal.  The  Jurisdiction  of  the  court 
could  only  have  been  based  upon  the  idea  that  the  money  was  within  the  Jurisdiction 
of  the  court  at  the  seat  of  Government,  for  there  was  no  special  statute  conferring 
Jurisdiction,  and  the  defendants,  except  the  Secretary,  were  residents  of  Pennsyl- 
vania. , 

The  circumstances  of  the  case  of  Kinney  r.  Megnire,  recently  decided  by  the  Equity 
Court,  were  very  much  like  those  of  the  present  case.  Several  drafts  had  been  issaed 
by  the  Treasurer,  under  a  private  act  of  Congress,  payable  to  the  order  of  sundry 
sailors  who  had  been  imprevsed  by  Admiral  Porter  ifbr  service  in  the  Red  River  dnr- 
ing  the  war,  and  were  captured  and  retained  as  prisoners  until  the  close  of  hostilities. 
These  drafts  were  delivered  to  Megnire,  who  had  been,  and  claimed  to  be  still,  their 
attorney.  He  was  a  resident  of  Ohio,  and  left  the  Jurisdiction  with  the  drafts  in  his 
possession.  Kinney,  who  exhibited  properly  authenticated  powers  of  attorney  since 
the  issue  of  the  warrants,  applied  to  the  Treasurer  for  the  issue  of  other  drafts,  and 
the  bill  was  filed  to  procure  au  injunction  to  forbid  Meguire  from  asserting  title  nnder 
the  drafts  in  his  possession.  Megnire  never  answered,  l)ut  there  had  been  publication 
•gainst  him  under  Sec.  787,  Rev.  Stat.,  D.  C,  wh'.ch  allows  that  as  a  substitute  for  per- 
sonal service  "in  all  actions  at  law  or  in  equity  which  have  for  their  immediate  object 
the  enforcement  or  establishment  of  any  lawful  right,  claim,  or  demand  to  or  against 
any  real  or  personal  property  within  the  jurisdiction  of  the  oouriy"  and  this  court  decreed 
according  to  the  prayer  of  the  bill,  after  full  argument  upon  the  ground  that  tjie  money 
belonging  to  the  claimants,  to  pay  which  these  drafts  had  been  issued,  was  in  the 
Treasury  at  Washington,  and  therefore  within  the  Jurisdiction  of  the  court.    It  was 


Digitized  by  VjOOQIC 


Autkority  aver^  €md  DlMpouUion  of^  TreMury  Dra/U^Kqfser^s  Case.    343 

undentood  that  other  drafta  would  be  iBsaed  by  the  Treaaarer  if  the  court  shonld  de- 
cide against  the  legal  right  of  Meguire  to  retain  thoeo  alreadv  issued. 

It  seems  plain,  then,  that  when  the  Orphans'  Court  oonsiaered  the  fniuls  claimed 
in  this  proceeding  as  localized  so  as  to  be  proper  subjects  of  jurisdictiou  here,  it  was 
but  acting  in  accord  with  the  established  practice  of  the  other  branches  of  the  conrr. 
Dnriug  the  existence  of  the  act  of  June  24,  ItiW,  it  was  unnecessary  and  usulesH  !•> 
take  cognizance  of  such  funds  as  local  assets  here,  but  this  was  because,  and  only  b«'- 
canse,  of  the  existence  of  that  statute. 

The  learned  justic :  in  the  opinion  in  Vanghan  v.  Northup,  in  combatting  the  i«l<'a 
that  the  personal  representative  of  a  non-resident  creditor  of  the  Government  should 
take  out  lettei-s  within  the  District  of  Colombia  before  he  could  receive  the  claim, 
declares,  '*such  a  doctrine  has  never  yet  been  sanctioned  by  any  practice  of  the  (lov- 
eniment." 

With  due  submission  to  the  distinguished  jurist,  I  venture  the  statement  that  the 
facts  disclosed  by  our  records  do  not  bear  out  the  assertion  that  it  has  not  l>een  the 
practice  of  the  Government  t4)  pay  claims  to  local  administrators  appointed  by  the 
Orphans'  Court  of  the  District.  The  records  of  that  tribunal  abundantly  show  that 
from  its  origin  it  exercised  the  power  of  granting  letters  here  upon  property  withiu 
the  District  of  Columbia  belonging  to  nou-reatdents,  whether  that  property  consisteil 
of  claims  against  the  Government,  or  other  *' debts  due  to,  or  Just  claims  of,  the  de- 
ceiMwd." 

The  dockets  of  administration  very  seldom  furnish  any  memoranda  indicating 
whether  the  deceased  was  a  resident  or  a  non-reaident,  and  thus  the  number  of  refer- 
ences suggested  in  that  ifanner  are  fewer,  in  all  probability,  than  the  facts  wouM 
warrant.  But  the  eases  where  such  memoranda  occur  have  been  examined,  and  two 
hundred  and  seventeen  intanoes  are  found,  from  1801  to  1812,  inclnsLve,  where  lettern 
were  granted  on  the  estates  of  non*residents,  by  far  the  larger  number  of  who  h  are 
described  as  attached  to  the  Army  or  Navy,  or  Marine  Corps. 

The  first  of  theae  cases  was  on  July  22,  1^02,  where  l^^ters  wer^  issned  on  the  estate 
of  a  sailor  late  of  the  U.  S.  frigate  President.  In  the  satne  year  letters  were  granted 
to  the  executora  of  General  Washington  on  his  personal  estate  in  this  Diritfict.  In 
1H()5  administration  was  granted  to  Capt.  Daniel  Cormick  on  the  personal  estate  of 
tweuty^nine  perauns  late  of  tbe  (J.  S.  Marine  Corps.  Ilf seems  almost  eertain  that  the 
object  of  this  administration  was  to  obtain  pay  or  prize  money  due  by  the  Govern- 
ment, aa  was  expressed  on  the  docket  entries  in  a  later  case,  **  to  enable  the  father  of 
William  Rogers  to  receive  from  the  Government  the  pa^  due  his  dead  son." 

In  1807  letters  were  granted  on  the  personal  estate  of  Chancellor  Hanson,  of  Mary- 
land. 

The  granting  of  each  letters  would  naturally  have  been  less  frequent  after  the  pan- 
sage  otthe  act  of  1812,  although  it  continued  in  each  year  from  that  time  to  a  greater 
or  leas  extent.  Thus,  from  1813  to  1825,  inclusive,  letters  were  granted  on  the  estates 
of  non-residents  in  one  hundred  and  seventy  caaea.  Selecting  another  period,  I  find 
one  handred  and  twenty  auoh  caaea,  between  1836  and  1844,  inclusive ;  and  selecting 
still  another  neriod,  fifty-ninesuch  caaea,  were  between  1874  and  1^77,  inclusive. 

The  case  oi  Mackey  v.  Coxe,in  18  Howard,  already  cited,  ahows'that  the  Treaaury 
offlcialfl,  about  1840,  required  the  agent  of  the  administrator  of  the  deceased  to  take 
out  letters  in  the  District  before  they  would  pay  him  the  money  due  his  intestate.  As 
expreaaed  by  Jnatice  McLean  in  the  opinion  of  the  court:  ^* There  appear  to  have 
been  no  creditora  of  the  eatate  of  Mackey  in  the  Diatrict  of  Columbia,  and  letters  of 
administratiou  were  obtained  here,  as  neceasaay  under  the  decision  of  the  Treasury 
Department,"  so,  in  the  year  1849,  lettera  of  adminiatration  were  granted  to  Andrew 
Wj'lie  upon  the  eatate  of  Samuel  Baldwin,  deacribed  in  the  proceedings  as  a  citizen  of 
Pennsylvania,  and  the  administrator  thus  appointed  collected  from  the  Treasury  a 
considerable  sum  of  money  awarded  to  the  estate  of  the  intestate  under  the  treaty  with 
Mexico.  There  was  no  pretense  that  there  were  other  assets,  and  this  payment  was 
marie  while  the  act  of  1812  was  in  force  and  eight  years  after  the  decision  in  Vanghan 
r.  Northup  had  been  announced. 

After  the  act  of  1812  had  been  repealed  the  practice  was  continued,  and  thongh  such 
applications  were  sometimes  resisted,  upon  the  authority  of  Vanghan  v.  Northup,  yet 
the  court  api>eared  to  have  no  difficulty  in  granting  the  letters.  A  few  of  the  more 
recent  cases  may  be  referred  to  here. 

After  the  close  of  the  war,  the  executrix  of  Horatio  Ames,  of  Connecticut,  where 
she  had  taken  out  letten^  applied  for  letters  to  the  Orphans'  Court  here,  alleging  that 
the  expected  assets  consisted  of  a  lar^  claim  against  the  Government  for  munitions 
of  war  furnished  the  €k»  vemment.  They  were  issued  to  her,  and  in  1871  application  was 
made  for  their  revocation,  averring  a  waste  of  the  moneys  received  from  that  source. 

The  application  was  granted,  the  objection  appearing  to  have  been  made  that  under 
the  act  ot  1812  the  letters  here  were  useless  if  not  improper. 

In  187d,  however,  after  the  repeal  of  that  law,  an  application  for  letters  here  was 
made  to  the  aame  court,  and  Nathaniel  Wilson  was  appointed  by  Justice  Olin,  and 
gave  bond  in  the  penalty  of  $160,000. 
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In  the  same  year  James  P.  Hamilton  was  appointed  administrator  of  Bei^amin 
Early,  and  charged  himself  in  hts  account  of  assets  with  $3,549.50,  being  ''theamoant 
received  from  the  Treasury  Department  of  the  United  States  for  cotton  seized  and  nsed 
by  the  United  States  (Government/' 

*^In  1876  letters  were  granted  to  Charles  D.  Peonebacker,  upon  the  estate  of  one  Sny- 
der, of  Hardin  County,  Kentucky,  the  petition  alleging  *'  that  Snyder  had  assets  m 
the  District  of  Columbia  consisting  of  one  IT.  S.  Treasury  draft,  No.  5332,  for  1713,** 
which  draft  was  then  in  the  hands  of  the  petitioner  as  the  attorney  of  ihe  deceased. 

And  on  the  same  day  letters  were  granted  to  Pennebacker  on  the  estate  of  one  BraD- 
hate,  of  Kentucky,  the  assets  being  described  as  "  a  claim  allowed  against  thjs  Govern- 
ment." 

In  1879,  John  Campbell  applied  for  letters  upon  the  personal  estate  of  one  Springer, 
of  New  York,  alleging  that,  as  administrator  of  Springer  under  letters  issued  at  the 
placti  of  the  domicile,  he  had  brought  suit  in  this  District  in  respect  of  a  claim  dae 
the  estate ;  but  that  the  defendant,  in  his  plea,  had  denied  the  right  of  a  foreign  ad- 
minintrator  to  maintain  the  suit,  which  plea  had  been  snstAined  by  the  General  Term: 
and  he  accordingly  applied  for  the  ancillary  letters  for  that  purpose,  and  the  letters 
were  issued  accordinly. 

In  January,  1880,  Allan  Rutherford,  of  North  Carolina,  applied  for  and  obtained 
letters  upon  the  personal  estate  of  F.  W.  Beers,  of  New  York,  averring  that  he  was  a. 
creditor  of  the  deceased,  and  that  ^*  the  only  property  or  personal  estate  lofr.  by  the  de 
ceased  is  a  Treasury  draft,  payable  to  the  decedent,''  and  the  court  issued  the  letters' 

And  in  March,  1881,  Mr.  Henkle,  a  member  of  this  bar,  applied  for  Iett«<r8  of  adminia' 
tration  upon  the  personal  estate  of  John  P.  Sherburne,  who,  it  was  charged,  resided 
in  San  Francisco,  and  had  recently  died  there,  leaving  personal  estate  in  the  District 
of  Columbia,  consisting  of  a  certain  claim  of  about  $1,500  against  the  United  States, 
then  in  the  Court  of  Claims.  The  petitioner  averred  that  he  had  been  the  att<»mey  of 
the  claimant,  and  as  such  was  a  creditor,  and  as  the  Attorney-General  was  urging  tbe 
trial  of  the  case,  it  waa  necessary  that  an  administration  be  granted  here,  and  it  wa8 
done  accordingly. 

The  case  of  General  Bnmside  occurs  to  me  as  one  of  the  more  recent  cases.  That 
distinguished  and  excellent  gentleman  died  in  Rhode  Island,  of  which  Slate  he  was  :i 
Senator  in  Congress.  His  administrators  there  applied  for  letters  here  in  respect  of 
his  personal  assets  here,  and  passed  their  accounts  here  as  required  by  law. 

In  1876,  a  large  number  of  letters  were  granted  to  Mr.  Lowndes,  upon  the  estates  of 
Hawaiian  sailors  who  had  claims  before  the  Alabama  Claims  Commission,  and  ainiilar 
letters  were  recently  granted  to  the  same  gentleman  in  76  similar  cases  where  there 
bad  been  administration  in  the  place  of  their  domicile ;  but  it  was  represented  to  tbe 
Orphans'  Court  that  the  rules  of  the  Alabama  Commission  required  that  letters  of  ad- 
ministration should  be  taken  out  before  the  claims  could  be  considered. 

In  fact,  if  the  practioe  of  a  tribunal  and  its  frequent  claim  of  Jurisdiction  can  be 
regarded  in  any  case  as  proof  tending  to  show  the  rightfulness  of  the  claim,  the  con- 
sistent practice  of  the  Orphans'  Court  of  the  District  of  Columbia  in  this  particular 
cannot  tail  to  have  great  weight  in  support  of  the  jurisdiction  claimed. 

I  am  unwilling'to'  concede  that  this  constant  practice  of  our  predecessors  and  of  our- 
selves is  unwarranted,  and  that  the  Government  officials  have  also  been  hitherto 
acting  upon  a  similar  incorrect  construction  of  the  law.  On  the  contrary,  I  believe 
that  since  the  repeal  of  the  act  of  181*2,  the  jurisdiction  of  the  Orphans'  Court  of  the 
District  of  Columbia  to  issue  letters  of  administration,  whether  the  property  alleged 
to  belong  to  the  non-resident  deceased  consists  of  ordinarv  jDersonal  effects,  or  of 
claims  or  debts  due  by  the  deceased,  whether  by  private  individuals  or  by  the  Gov- 
ernment, is  clear,  and  that  it  is  its  duty  t<o  grant  the  letters  upon  proper  application 
and  compliance  with  the  reauiremeuts  of  the  law.  • 

We  are  all  of  the  opinion  tnat  the  writ  should  issue,  requiring  the  Treasurer  to  make 
payment  of  the  amounts  specified  in  the  three  drafts,  to  the  petitioner  os  administrs- 
tor  of  John  J,  and  of  John  N.  PuUiam. 

We  cannot  regard  the  decree  of  the  Equity  Court  referred  to  in  the  petition  as  ef- 
fective at  all  against  the  administrator  in  Tennessee,  since  he  is  not  amenable  to  boit 
as  administrator  in  this  jurisdiction. 

The  reservation  in  that  decree,  which  requires  the  District  administrator  to  account 
fully  of  the  personal  estates  of  his  intestates,  will  allow  full  opportunity  for  a  content 
by  those  interested,  if  they  believe  Keyser's  claim  is  not  properly  supported  by  proof. 

The  several  eouity  causes  mentioned  in  this  oninion  have  been  referred  to  only  for 
the  purpose  of  snowing  that  in  those  instances  funds  in  the  Treasury  have  been  con- 
sidered as  localized  here,  and  only  for  that  purpose.  Nor  are  we  to  be  understood  as 
agreeing  to  release  in  the  slightest  degree  tne  wholesome  principle  founded  alike  up- 
on reasons  of  public  policy  and  convenience,  that  exempts  fh>m  attachment  fhnds  in 
the  hands  of  Government  officials  or  other  public  officers. 

Mr.  Justice  Cox^  while  concurring  in  the  conclusion  of  the  court,  said  that  he  dis- 
sented from  the  reasons  given  therefor,  and  thereupon  read  the  following  opinion: 

The  petitioner,  Halstead,  shows  that  on  the  17th  of  June,  1882,  the  Treasurer  issued  . 
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ertain  drafts,  iu  pmtiQanoe  of  appropriations  made  by  Congress,  in  favor  of  John  J. 
Pnlliam,  in  his  own  right,  and  another  to  him  as  ezecntor  of  John  K.  Palliam,  pay- 
able at  the  Treannry  in  Washington,  and  delivered  them  to  the  petitioner  as  his  attor- 
oey.  John  J.  Pnlliam  having  died,  petitioner  subsequently  obtained  from  the  Orphans' 
Court  of  this  District  letters  of  administration  on  the  estates  of  both  the  Pnlliams. 
He  also  sets  forth  that  in  a  certain  chancery  oanse  he  was  directed  by  decree  of  this 
conrt  to  indorse  these  drafts  and  collect  them  at  the  Treasury,  and  distribute  the  pro- 
ceeds in  a  manner  set  forth  in  the  decree ;  that  in  pursnance  of  the  decree  he  indoiised 
the  drafts  and  demanded  payment  of  them  of  the  Treasurer,  which  was  refused,  al- 
though the  Treasurer  has  funds  in  his  possession  for  their  payment;  and  he  asks  a 
man&mns  requiring  him  to  pav  them  to  the  petitioner. 

The  Treasurer  answers  that  he  is  ready  to  pay  to  any  one  legally  authorized  to  re- 
ceive the  money,  but  that  the  domicile  of  the  Pnlliams  was  in  Tennessee,  and  there 
were  no  assets  of  theirs  in  the  District  of  Columbia,  and  the  Orphans'  Court  had  no 
jurisdiction  to  grant  letters  of  administration  on  their  estates,  and  the  letters  of  the 
pf.titioner  are  void ;  that  even  if  not  void,  they  conferred  no  right  to  assets  out  of  the 
Di8tri<;t  of  Columbia,  and  that  the  debts  represented  by  these  drafts  have  no  local 
«i/H«  here,  but  belong  to  the  administrator  of  the  domicile ;  that  the  administrator 
of  the  domicile  and  the  respondent  were  not  parties  to  the  decree  referred  to  in  the 
petition,  and  not  bound  by  It. 

I  do  not  deem  it  necessary  to  consider  the  effect  of  the  decree  above  referred  to,  but 
shall  confine  my  examination  of  the  case  to  the  effect  of  the  letters  of  administration 
issued  to  the  petitioner  and  the  extent  of  the  authority  conferred  by  them. 

I  understand  the  law  as  to  the  rights  of  executors  and  administrators,  with  respect 
to  property  in  different  jurisdictions,  to  be  as  follows: 

An  executor  or  an'  administrator  appointed  at  the  domicile  of  the  deceased  is  enti- 
tled 1  o  the  personal  estate  situated  everywhere,  subject  to  the  rights  of  local  creditors,  to 
be  secured  by  local  administration,  but  he  cannot  maintain  a  suit  to  recover  any  prop- 
erty outside  of  the  Jurisdiction  where  he  receives  his  letters.  If  such  a  suit  becomes 
ne«-essary  in  order  to  possess  himself  of  the  property,  he  must  either  obtain  new  let- 
ters or  procure  another  to  take  them  out  in  the  jurisdiction  where  the  property  is. 
This  new  adminstration  is  called  an  ancillary  adminstration,  and  the  assets  received 
under  it  are  to  be  applied  to  the  payment  of  local  creditors,  and  the  residuum,  if  any, 
is  to  be  turned  over  to  the  administrator  of  the  domicile  for  distribution  under  the 
law  of  that  place.    Among  the  assets  which  a  deceased  may  leave  are  debts  due  him. 

As  Lord  Abinger  says,  in  Atl'y  Gen'l  v,  Bonevires,  2  M.  d^  W.,  171 ;  Story's  Conflict 
of  Laws,  421,  et  aeq, : 

^^As  to  the  locality  of  manv  descriptions  of  effects,  household  and  moveable  ^oo4s 
for  instance,  there  never  couid  be  any  dispute.  But  to  prevent  conflicting  Jurisdic- 
tions between  different  ordinaries  with  respect  to  choses  in  action  and  titles  to  prop- 
erty, it  was  established  as  law  that  Judgment  debts  were  assets  for  the  purposes  of 
jnrisdiction  where  thejudgment  is  recorded;  leases  where  the  law  [land  T]  lies;  specialty 
debts  where  the  instrnment  happens  to  be ;  simple  contract  debts  where  the  debtor 
resides  at  the  time  of  the  testators  death ;  and  it  was  also  decided,  that  as  bills  of  ex- 
change and  promissory  notes  do  not  alter  the  nature  of  the  simple  contract  debts,  but 
are  merely  evidences  of  title,  the  debts  due  on  these  instruments  were  assets  where  the 
debtor  lived,  and  not  where  the  instrument  was  found.  In  truth,  with  respect  to  simi- 
lar contract  debts,  the  only  act  of  administration  that  could  be  performed  by  the  ordi- 
nary would  be  to  recover  or  receive  payment  of  the  debt,  and  that  would  be  done  by  him 
within  whose  jurisdiction  the  debtor  happened  to  be.  These  distinctions  being  well 
established,  it  seems  to  follow  that  no  ordinary  in  England  could  perform  any  act  x>f 
administration  in  his  diocese  with  respect  to  debts  due  from  persons  resident  abroao," 

It  would  follow  that,  at  common  law,  no  executor  or  administrator  of  a  person  dom- 
iciled and  dying  in  one  of  the  States  could,  in  virtue  of  letters  obtained  there,  recover 
a  simple  contract  debt  due  to  the  deceased  from  a  resident  of  the  District  of  Colum- 
bia.   That  could  only  be  effected  by  taking  out  letters  anew  here. 

This  was  changed  by  an  act  of  June  24,  1812,  which  provided  that  such  executors 
or  administrators  might  maintain  any  suit  or  action,  and  prosecute  and  recover  any 
claim  in  the  District  of  Columbia,  in  the  same  manner  as  if  their  letters  had  been 
granted  by  the  proper  authority  in  said  District.  But  this  act  was  repealed  by  being 
omitted  from  the  revision  of  1B74,  and  the  law  stands  the  same  as  it  was  before  the 
act  passed. 

If  an  administrator  appointed  in  a  State  should  come  within  this  District  and,  with- 
out takins  out  new  letters  here,  should,  in  fact,  collect  a  debt  due  here,  which  the 
debtor  voluntarily  pays  him,  "it  would  seem,  on  general  principles,"  says  Judge  Story 
(Conflict  of  Laws,  p.  424),  *'he  would  be  liable  as  an  executor  de  son  forty  or  person 
intermeddling  with  such  asseta  without  rightful  authority  derived  from  the  local  au- 
thoritiea  under  a  new  grant  of  administration  here,  and  might  be  sued  by  creditors 
here. 
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And  suppoae,  farther,  thftt  after  sach.  payment  adminUtration  ahonld  be  sranted 
to  another  penton  here,  would  it  be  any  bar  to  ki9  action  affuiost  the  debtor,  UuLt  the 
latter  had  already  paid  the  debt  to  aMtker  adminutrator,  who  had  no  right  to  demand 
ir,  in  virtue  of  his  original  administration  ?  And  suppose  a  contest  to  arise  between 
the  original  and  local  administrators  in  relation  to  the  administration  of  the  debt  so 
receive^l,  as  assets  of  the  deceased,  could  the  original  retain  it  against  the  will  of  the 
local  administrator?  Judge  Story  puts  both  these  questions,  and  evidently  thinks 
that  they  should  both  be  answered  in  the  negative. 

The  Supreme  Court,  however,  have  since  lield,  in  Wilkins  v.  £llett(9  Wall.,  741), 
that  a  voluntary  payment  by  a  debtor  to  a  domiciliary  administrator  of  another  juris- 
diction is  good.  And  this  was  reaffirmed  in  the  same  case  again  before  the  court  at 
the  last  term. 

Subject  to  the  contingency  of  a  claim  by  a  local  administrator,  undoubtedly,  a  re- 
ceipt to  a  debtor  anywhere  bv  the  administrator  of  the  domicile  would  be  a  discharge, 
because  the  domicile  is  the  ultimate  destination  of  all  personal  assets  wherever  situ- 
ated. 

The  question  next  presents  itself,  in  what  light,  as  assets,  is  a  debt  from  the  Uuitfil 
States  to  a  creditor  domiciled  and  dying  in  a  State  to  be  regarded  f  I  speak  now  of 
a  general,  simple  contract  indebtedness  not  merged  in  or  paid  by  any  special  obliga- 
tion, though  it  may  have  been  appropriated  for.  Is  it  assets  at  the  domicile  of  the 
deceased  creditor,  or  is  the  District  of  Columbia  to  be  considered  the  habitat  of  the 
debtor,  so* as  to  make  it  local  assets  there? 

This  question  came  before  the  Supreme  Court  in  the  case  of  Yanghan  ei  al.  r. 
Northup  ei  al  (15  Pet.,  1). 

James  Moody  resided  in  Kentucky  and  died  there ;  Northup  took  outadmiuisti^ation 
on  his  personal  effects  in  that  State,  and,  in  virtue  of  his  letters,  received  from  the 
Treasurer  of  the  United  States  a  large  sum  of  money.  The  complainants,  claiming  to 
be  next  of  kin  of  James  Moody,  filed  a  bill  in  the  Distxict  of  Colombia  against  Northup, 
who  happened  to  be  found  here,  for  an  account  and  distribution  of  the  personal  eatate. 

Now,  if  this  debt  of  the  Government  st(M»d  on  the  same  footing  as  the  debt  of  a  pri- 
vate individual  living  here,  then,  on  the  grounds  already  referrod  to,  Northup  might 
have  been  held  liable  to  account  for  it  here  as  executor  ae  son  tort.  It  is  true  that  the 
act  of  1812»  then  in  force,  converted  all  debts  due  in  this  District  to  a  non-reaident 
decedent  into  getteraly  as  distinct  from  local  assets,  but,  as  to  OoremmeiU  debUj  the 
courts  held,  independently  of  the  statute,  that  9uch  was  their  intrintic  character^  in  the 
following  language :  ''But  it  has  been  suggested  that  the  present  case  is  distin^isli- 
able  because  the  assets  sought  to  be  distribiited  were  not  collected  in  Kentucky,  but 
were  received  as  a  debt  due  from  the  Government  at  the  Treasury  Department  at 
Washington,  and,  so,  cotuHtuisd  UhxU  asset*  within  this  DUtricL  We  cannot  yield  our 
assent  to  the  correctness  of  this  argument.  The  debts  due  from  the  Govermment  of  the 
United  States  hare  no  locality  at  the  seat  of  Government.  The  United  States,  in  their 
sovereign  oa||acity ,  have  no^particular  j^lace  of  domicile,  but  possess,  in  contemplation 
of  law,  an  ubiquity  throughout  the  Umon,  and  the  debts  doe  by  tnem  are  not  to  be 
treated  like  the  debts  of  a  private  debtor,  which  constitute  local  assets  in  his  own 
domicile.  On  the  contrary,  the  administrator  of  a  creditor  of  the  Government,  duly 
appointed  in  the  State  where  he  was  domiciled  at  his  death,  has  full  authority  to 
receive  payment  and  give  a  full  discharge  of  the  debt  due  to  his  intestate  in  any 
place  where  the  Government  may  choose  to  pay  it,  whether  at  the  seat  of  Government 
or  at  any  other  place  where  the  publie  funds  are  deposited.  If  any  other  doctrine 
were  to  be  recognized,  the  consequence  would  be  that  liefore  the  personal  representa- 
tive of  any  deceased  creditor,  belonging  to  any  State  in  the  Union,  would  be  entitled 
toSreceive  payment  of  any  debt  due  i>y  the  Government,  he  would  be  compellable  to 
take  out  letters  of  administration  in  this  District  for  the  due  administration  of  such 
assets.  Such  a  doctrine  has  never  yet  been  sanctioned  by  any  practice  of  the  Govern- 
ment, and  would  be  full  of  public  as  well  as  private  inconvenience.  It  has  not,  in 
our  judgment,  any  Just  foundation  in  the  principles  uf  law.'' 

This  was  decided  in  1841.  In  18S5,  in  the  case  of  U.  S.,  use  of  Maokey,  r.  Coze  (1^ 
How.,  100),  the  case  was  again  referred  to,  and  part  of  the  language  above  cited  was 
repeated  with  approbation. 

In  that  case  the  attorney  of  administrators  of  Mackey,  appointed  in  the  Cherokee 
Nation,  adjusted  a  claim  of  Mackey  at  the  Treasury  Department.  The  Department 
was  unwilling  to  pay  him  on  his  power  of  attorney,  and  required  him  to  take  out 
letters  of  administration  here,  which  he  did.  He  received  a  large  sum  of  money,  and 
then,  as  attorney  for  the  administrators  of  the  domicile,  receipted  to  himself  as  local 
administrator.  On  his  way  home  he  was  accidentally  killed  and  the  money  lost.  The 
next  of  kin  sued  Coxe,  one  of  the  sureties  on  his  bond  given  here.  There  was  no 
question  between  the  original  and  local  administrators.  They  were  substantially  one 
and  the  same,  i.  e.,  the  local  administrator  was  the  attorney  of  the  others,  and  took 
out  letters  here  for  their  benefit,  in  order  to  get  the  funds  for  them.  There  were  no 
creditors  here,  and  the  court  held,  following  the  language  in  Vaughan  v.  Northup, 
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th»t  the  domieiliary  administrators  oonld  receipt  for  tbe  money  to  whoever  held  it 
here,  and  oonseqaently  to  the  local  administrator,  and  in  that  way  discharge  his 
suretieSL 

I  am  not  aware  that  the  Supreme  Court  has  ever  recalled  the  lanffuage  employed  in 
Vanghan  v.  Northnp,  above  cited.  And  it  seems  to  he  fullg  justified  by  recognized  gen-- 
eral  pHneiples, 

We  are  accustomed  to  speak  of  debts  due  by  the  United  States  as  moneys  in  the 
Treasury.  But  as  far  as  that  might  import  designated  property  in  a  certain  place, 
the  expression  is  incorrect.  £ven  a  Congressional  appropriation  fails  to  earmark  any 
specific  fund,  or  confer  upon  a  creditor  a  lien  on  ])roperty  in  it.  It  is  nothing  more 
than  a  recognition  of  the  debt,  and  an  authority  to  pay  it  out  of  the  general  treasure 
of  the  Government, 

Nor  has  the  Treasury  itself  any  locality  bounded  by  territorial  limits. 

The  act  of  August  6,  1846,  oh  90,  embodied  in  General  Revised  Statutes,  sec.  359, 
provided  that  ^'the  rooms  provided  in  the  Treasury  building  at  the  seat  of  Govern- 
ment for  the  use  of  the  Treasurer  of  the  United  States,  &c.,  and  the  fire-proof  vaults 
aud  safes  erected  therein  for  the  keeping  of  the  pnblic  moneys  in  the  possession  and 
under  the  immediate  control  of  the  Treasurer,  and  sueK  other  apartments  as  are  provided 
as  places  of  deposit  of  the  pnblio  money t  shall  Ife  the  J^easvry  of  the  United  States. 

It  proceieds  then  to  direct  that  tbe  mints  at  Carson  City  and  Denver,  and  the  pay 
office  at  Boise  City,  shall  be  places  of  deposit  for  such  public  moneys  as  the  Secretary 
of  the  Treasury  may  direct ;  that  there  shall  be  assistant  treasurers  at  ten  different 
cities,  including  Boston,  New  York,  New  Orleans,  and  San  Francisco ;  that  the  rooma 
assigned  to  them  shall  he  appropriated  for  the  safe  keeping  of  the  public  moneys  deposit  sd 
with  Ihem  respectively ;  and  it  makes  all  pnblic  moneys  paid  Into  any  depository  subject 
to  the  draft  of  the  Treasorer  of  the  United  States,  drawn  agreeably  to  appropriations 
made  by  law. 

It  is  tme  that  in  Cooke  v.  United  States  (91  U.  a,  389),  the  expression  is  used,  that 
*'the  rooms  provided  in  the  Trearary  building  at  the- seat  of  Government  for  the  use 
of  tbe  Treasurer,  are  bylaw  the  Treasury  of  the  United  States."  But  that  had  no* 
rofefence  to  any  sad!  question  as  the  present.  The  only  qnetftion  in  the  case  was, 
whether  certain  Treasury  notes  purchased  by  the  assistant  treasurer  at  New  Yorlt 
were  thereby  so  finally  paid  and  retired  that  the  Secretary  of  the  Treasury  could  not 
retam  them  as  spurious.  And  the  court  argued  that  the  power  to  retire  tbem  was- 
conlerred  on  the  Secretary ;  that  his  Department  is  at  Washington,  in  which  all 
claims  nrast  be  adjusted ;  that  the  retirement  of  these  notes  involved  tne  adjustment 
of  a  elaim,  and  that  cannot  be  considered  as  done  until  the  notes  are  forwarded  to 
Washington  and  examined,  and  finally  received  or  rejected.  The  expression  above 
Aientloned  was  incidentally  used  in  this  argument,  but  had  no  reference!  to  any  sueb 
question  as  the  situs  of  a  debt  of  the  Unitea  States  for  the  purposes  of  administration. 

Territorially,  then,  the  Treasury  is  coextensive  with  the  Union,  and  the  Treasurer, 
who  la  authorised,  by  warrant  of  the  Secretary  of  the  Treasury,  to  pay  a  debt  appro- 
priat<ed  for  by  act  of  Conffress,  may  pay  it  out  of  funds  in  New  York  or  San  Francisco, 
as  well  as  ont  of  those  in  his  vaults  in  Washington.  It  is  impossible  to  say^  then^  thai  an 
appropriation  of  money  gives  to  the  creditor  of  the  United  States  a  right  of  property  in  any 
ptSrthular  deposit  of  coin  in  the  dty  of  Washington,  aud  within  the  territorial  furisdietion  of 
this  court.  It  does  not  advance  the  creditor  a  step  beyond  where  he  was  before  as  to 
an^  rights  of  property,  but  leaves  the  debt  of  tne  Government  still  a  mere  general 
obligation  to  pay  a  liquidated  sum^  frbich,  as  the  Supreme  Court  says,  is  not  an  obli- 
gation to  pay  at  the  eity  of  Washington,  more  than  at  any  other  place,  and  is  not 
ther^ore property  hoeing  its  situs  at  Washington,  And,  consequently,  »  domiciliary  ex- 
eeutir  or  administrator  ot  a  deceased  creditor  of  the  Government  is  not  under  the  necessity 
of  administering  here  on  a  claim  ttgainst  the  Government^  nor  h<u  a  local  administrator,  ap- 
pointed here,  tie  exeiueive  right  to  demand  it  of  the  Oovemmentj  as  property  situated  neces- 
sarily and  exelusively  here,  and  whidi  he  only  could  sue  for  if  the  Oovemment  were  suable 
in  our  court. 

If  the  converse  of  this  were  true,  certain  other  serious  consequences  must  follow. 
If  a  debt  due  from  the  United  States  constituted  local  assets  here,  of  a  deceased 
creditor,  it  must  be  equally  true  that,  during  the  lifetime  of  the  creditor,  it  is  prop- 
erty within  the  jurisdiction  and  subject  to  the  process  of  the  court,  as  completely  as- 
A  stock  of  merchandise  would  be  in  the  hands  or  the  Treasurer,  as  bailee  of  the  owuer. 
It  would  be  subject  to  be  attached  as  the  property  of  non-residents,  or  by  way  of  ex- 
ecution. It  would  he  Ares  with  respect  to  which  noD-residents  could  be  brought  into 
court  by  publication,  and  which  could  be  acted  upon  directly  by  decree  of  the  court. 
The  custodian  of  the  fund  would  be  as  much  subject  to  the  direct  orders  and  decrees 
of  the  court  as  any  private  bailee.  But  this  court,  I  think,  has  almost  uniformly  de> 
clined  to  exercise  such  a  jurisdiction. 

In  1825,  one  Vasse  filed  his  bill  in  the  oircnit  court  of  this  District  to  enjoin  cer- 
tain parties  from  receiving  and  the  Treasurer  of  the  United  States  from  paying  to  ihem, 
the  amonnt  of  an  award  made  by  a  board  of  commissioners  appointed  nnder  a  treaty 
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with  Spain.  The  real  defendants  were  non^resldente,  and  pablioation  was  made 
4igain8t  them.  The  court  said:  ''The  firat  question  is,  has  this  court  jarisdiction  as 
to  any  of  the  defendants  against  whom  it  ean  make  a  final  decree  f  The  fand  oat  of 
which  the  ciairas  are  to  be  paid  is  in  the  Treasury  of  the  United  States ;  where  is 
thatf  The  Treasurer  resides  at  Washington,  and  the  head  of  the  Department,  bat 
is  the  money  there?  Can  the  fund  be  said  to  be  within  the  jurisdiction  of  the  court T 
We  think  not.  The  officers  of  the  United  States  holding  the  pnblio  money,  as  money 
of  the  United  States,  are  not  acoonntable  to  anybody  but  the  United  States,  and  are 
not  liable  at  the  suit  of  an  iudividnal,  on  account  of  having  such  money  in  their 
hands.  The  defendants,  Comegys,  Pettit,  and  Mifflin,  against  whom  only  an  effectaal 
decree  can  be  made,  are  not  within  the  Jurisdiction  of  the  court.  «"  *  •  yfe  think, 
therefore,  that  the  bill  ought  to  be  dismissed." 

With  some  departures  from  this  rule,  expressly  authorized  by  statute,  and  others 
which  I  think  were  inadvertent,  I  think  tnis  opinion  has  always  prevailed  in  both 
the  old  circuit  court  and  this  court.  Certainly,  I  think  I  can  say,  that,  within  my 
recollection,  it  has  been  the  tradition  of  both  courts,  that  the  court  would  not  assume 
to  decree  directly  against  the  Secretary  or  the  Treasurer,  the  disposition  of  money  in 
the  Treasury  (so  called),  but  would  simply  decree  against  the  parties  in  interest 
properly  before  the  court,  and  that  the  Treasury  Department,  white  it  would  not  ad- 
mit the  authority  of  the  court  directly  to  dispose  of  funds  under  its  control,  would 
nevertheless,  so  far  respect  any  decision  of  the  court  and  any  decree  made  by  it,  4m 
between  and  against  the  parties  intereetsdy  as  to  apply  the  money  in  conformity  with  such 
decree. 

In  1836,  in  the  case  of  Ridgway  r.  Hayes,  while  the  circuit  court  refused,  on  the 
merits,  to  enjoin  the  Secretary  [of  the  Treasury]  from  a  certain  disposition  of  a  Span- 
ish award,  /udge  Cranch  did.  indeed,  say  that  tne  fund  in  question  was  placed  in  the 
Treasury  as  a  place  of  deposit  only,  and  the  United  States  were  merely  trustees,  and 
he  could  not  see  why  the  United  States,  in  cases  in  which  ther  were  merely  stake- 
^IderSf  should  not  submit  to  the  decisions  of  the  courts,  but  in  that  case  it  was  nh- 
necessary  to  decide  as  to  the  authority  of  the  court  to  enjoin  the  payment  of  money 
out  of  the  Treasury.  This  was,  of  course,  mere  ohiter,  and  applicable  to  a  dififorent 
class  of  cases  fh>m  the  present. 

In  1837  a  bill  was  filed  bv  DnthilPs  Adm'r  v.  Coursault.  claiming  a  portion  of  a 
French  award,  and  praying  iqj unctions  against  its  payment  to  other  parties  against 
the  Secretary  and  the  Treasurer.  These  appeared  and  answered,  and  raised  the  ques- 
tion of  Jurisdiction,  but,  under  protest  as  to  this,  professed  themselves  willing,  never- 
theless, to  pay  the  parties  who  shall  appear  entitled.  The  opinion  of  the  ooort 
does  not  touch  that  question,  but  decides  tne  merits  only,  and  directs  a  decree  to  be 
prepared  aoeordingly.  The  decree  did,  in  form,  direct  the  Seorotary  and  Treasurer  • 
to  pay,  and  this  Is  the  onl;^  case  in  which  that  occurred. 

In  1840,  one  Mets,  claiming  as  assignee  in  insolvency  for  Milnor,  filed  a  bill  in  the 
oircnit  court  of  this  District  to  enjoin  Milnor  fh>m  receiving  and  the  Secretary  of  the 
Treasury  fW>m  paying  to  him  the  amount  of  a  olaim  against  the  United  States,  for 
which  Congress  had  made  an  appropriation.  The  preliminary  ii^nnotion  issued,  sub 
eiientio,  as  prayed,  and  in  tlie  filial  decree  the  ii^ unction  was  made  perpetnal,  but  the 
eonrt  decreed  "  that  Mets  be  entitled  to  reeeiivef  fh>m  the  Seeretary  of  the  Treasoir, 
the  sum  of  money  in  the  said  bill  sought  to  be  recovered,'*  and  seem  to  have  carefully 
abstained  from  decreeing  tkat  the  Seoreiary  jfay  (he  mosesf.  The  case  went  to  the  Su- 
preme Court,  and  the  statement  of  the  case  in  th^  opinion  of  that  court  (16  Pet.,tK!5) 
18,  that  **  Metz  filed  his  bill  fin  the  court  below)  enjoining  Milnor  fh>m  reoeiving  the 
money,  and  had  a  perpetual  injunction,"  no  notice  being  taken  of  the  injunction 
against  the  Secretary.  This  is  the  single  instance  in  the  history  of  the  court,  I  think, 
of  &  final  twfunction  against  the  Secretary,  except  whera  it  was  authorised  by  etatute, 
and  evidently  no  question  was  made  on  the  subject,  because  he  had  no  interest  in 
raising  it*  But  the  decree  went  no  ftirther  as  against  him  than  an  injunction,  and 
declined  to  give  active  relief. 

An  act  of  Congress  of  1849,  ch.  108,  passed  to  carry  into  effi»ct  the  treaty  with  Mex- 
ico, as  far  as  it  related  to  the  claims  of  American  citizens  against  Mexico,  enacted  that 
where  parties  claimed  title  to  the  awards  made  by  the  Mexican  commission,  they 
might  give  notice  to  the  Secretary  of  the  Treasury  and  file  their  bills  in  the  circuit 
court  of  this  District  for  iniunctions  and  rolief,  and  ''  any  injunistion  tkereuwm  fronted 
by  the  court  shall  be  respected  oy  the  Treasury  Department,"  The  same  provision  was  ex- 
tended to  awards  on  claims  against  Brazil,  by  act  of  July  3,  1853  (10  Stats.,  11). 

Quite  a  number  of  6uits  were  instituted  under  authority  of  these  acts,  and  among 
them  wero  the  cases  of  Dey  r.  Whitney  and  Clark  v.  Clark,  cited  by  my  brother  Hag- 
ner,  in  his  opinion.  But,  of  course,  these  are  not  precedents,  and  famish  no  authority 
for  the  assertion  of  a  general  authority  over  money  in  the  control  of  the  Treasury 
Department— not  subjected  by  express  statute  to  the  Jurisdiction  of  this  ooart. 

These  cases  ran  along  for  a  number  of  years  and  probably  while  aome  of  them  were 
pending,  Lookett  et  al,  filed  a  bill  in  the  circuit  court  to  restrain  one  Pemberton  fhmi 
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receiving  and  Seeietary  Maroy  from  paying  to  him  the  one-half  of  a  certain  award 
against  Great  Britain,  which  they  claimed  as  coansel  fees.  Althonsh  this  kind  of 
case  had  not  been  provided  for  by  statutes  like  those  abore  mentioned,  the  conrt  and 
coansel  both,  probably  failed  to  distinguish  between  them,  and  here  again,  »ub  nlet^ 
iiOf  apreUminafy  injunction  went  against  the  Secretary,  as  well  as  Pemberton.  Bnl 
no  process  was  served  open  the  Secretary,  and  the  final  decree  was  not  against  him  at 
all.  It  was  simply,  that  Pemberion  pay  to  the  oompUtimant  the  money  claimed.  Pember- 
ton  appealed  from  this  decree  and  it  was  reversed  on  the  merits,  but  of  course  no  ques- 
tion could  come  before  the  Supreme  Court  in  reference  to  the  Secretary  of  the  Treas^ 
ury.    (See  Pemberton  v.  Lockett  et  aL,  21  How.,  257.) 

Thus,  it  will  be  seen  that  there  is  no  instance  of  a  final  decree  being  made  against 
the  Secretary  of  the  Treasury  respecting  the  disposition  of  a  fund  under  his  control,. 
except  in  the  case  of  DuthiU  v.  Coursault,  in  which  the  Secretary,  while  reserving  the* 
question  of  iurisdiction,  yet  virtually  submitted  to  such  decision  as  the  court  might^ 
make;  and  m  the  cases  above  referred  to,  not  arising  under  the  Mexican  and  Brazil- 
ian  award,  the  decrees  were  against  only  the  parties  in  interest  who  were  present  m 
the  court  defending,  thus  giving  the  court  Jurisdiction  over  these  persons. 

In  the  late  easeof  McManus  v.  Standish,  decided  in  1881,  reported  in  1  Mackey,  Judge* 
Wylie,  in  reviewing  this  whole  subject,  declined  to  go  further  than  to  say  that  the 
practice  of  the  coon  has  been  in  favor  of  the  Jurisdiction  of  this  court  where  it  had  tke 
j^wrtUe  before  it  to  decree  as  to  them.  It  was  a  ease  of  claim  by  counsel  to  part  of  a  Mex- 
ican award  made  under  a  later  treaty  than  the  former  one-— that  of  1868.  The  Secre- 
tary of  State  who  had  control  of  the  funds  was  made  a  formal  party  but  did  not  ap- 
pear, nor  did  the  court  proceed  to  make  any  decree  i^^ainst  him,  although  this  was  not 
a  case  of  indebtedness  of  the  United  States,  but  the  Secretary  was  a  mere  stakeholder. 
All  parties  in  interest  were  present  in  conrt  and  the  decree  was  made  between  them. 

In  a  still  later  case  not  reported,  relating  to  one  of  these  same  Mexican  awards,  al- 
though it  was  not  money  of  the  United  States,  where  the  parties  were  non-residents,, 
the  court  expressly  declined  to  take  Jurisdiction,  which  they  might  have  done  if  the 
theory  were  correct  that  such  moneys  were  property  within  the  local  Jurisdiction  of 
the  conrt.  We  must  hold  then,  that  a  mere  Govemmeut  indebtedness  has  no  local 
ritas  here,  simply  because  this  is  the  seat  of  Government.    What  is  the  consequence  f 

The  Supreme  Court  say,  in  Wilkins  v.  EUett,  supra,  that  ''the original  administra- 
tor therefore,  with  letters  taken  out  at  the  place  of  the  domicile,  is  invested  with  the 
title  to  all  the  personal  property  of  the  deceased,  for  the  purpose  of  collecting  the 
effects  of  th#estate,  paying  the  debts,  and  making  distribution  of  the  residue,  Sec. 
It  is  true,  if  any  portion  of  the  estate  is  situated  in  another  country,  he  cannot  recover 
possession  by  suit  without  taking  out  letters  of  administration  from  the  proper  tribu- 
nal in  that  country,  as  the  original  letters  can  confer  upon  him  no  extra-territorial 
authority.  The  difflcnlty  does  not  lie  in  any  defect  of  title  to  the  possession,  but  in 
a  limitation  or  oualification  of  the  general  principles  in  respect  to  personal  property 
by  the  comity  or  nations,  founded  npoA  the  policy  of  the  foreign  country  to  protect  ■ 
its  home  creditors,  &c." 

Ultimately,  it  is  admitted  on  all  hands  that  the  administrator  of  the  domicile  is  en- 
titled to  all  debts  due  the  deceased.  The  only  question  is  whether  they  may  or  must 
not  fijTst  be  administered  in  the  Jurisdiction  where  the  debtors  are  and  the  debts  are 
due  and  where  they  are  considered  local  assets.  But  as  the  only  ^pound  for  appoint- 
ing a  local  or  ancillary  administrator  is,  that  there  are  assets  situated  exclusively 
within  the  local  Jurisdiction,  which  could  not  be  sued  for  and  collected  by  a  foreign 
administrator,  but  only  by  a  local  one,  and  since  that  cannot  apply  to  a  debt  due  from* 
the  United  States,  which  is  not  situated  exclusively  within  this  District,  and  which 
the  administrator  of  the  domicile  might  clearly  sue  for  asyisAsrs,  if  the  United  States. 
were  suable  generally,  it  follows  that  as  between  the  local  and  domiciliary  adminis- 
trator the  latter  would  be  entitled  to  the  fund. 

I  am  coufronted,  however,  with  a  long  standing  practice  apparently  in  conflict  with 
this  view. 

There  are  many  instances  in  which  our  Orphans'  Conrt  have  issued  letters  of  admin- 
istration, expressly  to  enable  parties  to  represent  claims  against  the  United  States  or 
against  foreign  Governments,  before  Boards  of  Commissioners.  It  has  not  onlv  been 
aoquieaoed  in,  but  sometimes  required  by  the  Treasury  Department,  as  in  the  Mackey 
case,  eupra.  It  has  [never]  been  done,  I  imagine,  where  any  question  arose  as  to  con- 
flicting claims  of  non-resident  administrators,  but  it  has  been  done  as  a  matter  of  con- 
venience, where  the  domicile  was  unknown  or  distant  or  abroad.  Now  it  is  snggested 
that  if  the  views  before  stated  are  correct,  it  would  follow  that  all  these  admlustra- 
tions  were  void  for  want  of  Jurisdiction  in  the  court. 

Although  the  practice  of  the  Orphans'  Court,  with  the  ooneurrence  of  the  Treasury 
ofBoerSy  could  not  anthoritativelv  settle  the  question  of  law  under  discussion,  it  would 
still  be  matter  of  regret  that  it  should  be  necessary  to  declare  the  practice  in  question 
wholly  illegal.    But  this  does  not  seem  to  be  necessary. 

And  this  leads  me  to  consider  a  qualification  of  the  general  principle  I  have  laid 
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dowDi  which  I  think  may  be  fairly  admitted,  which  is,  in  sabataaee,  that  an  indebt- 
edneBS  by  the  United  Statee  may  or  may  not  be  local  aasete  here,  at  the  election  of 
the  Oovemment.  It  is  the  privilege  of  the  debtor  and  not  of  the  creditor  or  his  rep- 
resentativesy  to  deteltaiue  the  question.  The  debt  is  not  necessarily  or  ooiiclustTety 
ench  assets,  so  as  to  give  to  the  local  administrator  a  right  to  enforce  its  payment, 
but  if  the  Govemnient  elects  to  make  it  such,  it  becomes  assets  which  oar  Orphans' 
Court  can  take  Jurisdiction  over  And  administer. 

There  is  no  statutory  restriction  upon  the  officers  of  the  Treasury  m  to  the  place  of 
payment  of  the  public  debts.  It  is  fair  to  hold  that  they  are  at  liberty  to  act  upon 
considerations  of  public  convenience,  which  are  paramount  to  mere  private  eon- 
venience.  While  it  is  true  that  the  United  States  is  not  exclusively  in  the  District 
of  Columbia,  or  its  debt  due  exclusively  there,  it  is  alsojtrue  that  it  is  as  much  there 
as  in  the  domicile  of  the  creditor.  And  what  is  to  prevent  the  Government  from  elect- 
ing to  pay  its  debt  in  the  District  only,  and  from  oousidering  the  seat  of  Gtoverumeut 
as  its  haUiat  for  that  purpose.  Practically,  it  will  be  seen,  that  nothingoan  prevent 
this.  The  administrator  of  the  domicile  would  not  be  reooffoised  here.  He  could  not 
institute  a  proceeding  like  the  present.  He  could  not  obtain  a  mandamus  in  any 
State.  No  State  court  would  have  jurisdiction  to  grant  it.  And  no  court  of  the  United 
States,  exeept  this,  has  |K>wer  to  grant  a  mandamus,  except  when  necessary  to  the 
exercise  of  other  jurisdiction.  If  the  Treasurer,  therefore,  cnooses  to  reooguize  a  local 
administrator  in  this  District  as  a  proper  party  to  receive  payment  of  a  Government 
debt,  it  seems  to  be  within  his  power  to  do  so. 

In  the  case  of  Wilkius  v,  EUett,  decided  at  the  last  term  of  the  Supreme  Court,  it 
was  held  that  where  a  debt  due  to  a  deceased  person  was  voluntarily  paid  by  the 
debtor  at  his  own  domicile  in  a  State  in  which  no  administration  had  been  taken  out 
and  in  which  no  creditors  or  next  of  kin  resided,  to  an  admiuistrator  appointed  in 
another  State,  aud  the  sum  paid  was  inventoried  and  accounted  for  by  him  ia  that 
State,  the  payment  was  good  as  against  an  administrator  afterwards  appointed  iu  the 
State  in  which  the  payment  was  made,  although  this  was  then  found  to  be  the  domicile 
of  the  deceased. 

There  in  no  danger,  iu  the  light  of  this  ruling,  that  the  United  States  could  ever  be 
called  on  again  for  money  voluntarily  paid  to  a  local  administrator  here  and  fully  ad- 
ministered, where  at  the  time  there  was  no  foreign  administrator  to  claim,  as  in  the 
cases  before  referred  to.  The  payment  would  be  considered  a  discharge;  and,  if  so, 
the  local  administrator  must  be  held  to  have  rightfully  received  it  and  the  money  to 
be  assets  in  his  hands.  It  does  not  therefore  seem  to  mo  that  the  generahrie  ws  I  have 
expressed,  threaten  the  integrity  of  the  administration  heretoiore  granted  by  the 
Orphans'  Court. 

Another  quallflcation  of  the  general  doctrine  is  to  be  uoted.  I  have  spoken,  so  far, 
of  a  mere'geueral  indebtedness,  the  payment  of  which  has  been  authorised  by  aua.j* 
propriation,  at  the  time  of  the  cretlitor's  death.  This,  we  have  seen,  has  no  local 
Mitus,  But  it  is  very  easy  for  such  a  aUu$  to  be  given  it  by  arrangement  with  the  cred- 
itor in  his  lifetime.  If,  for  example,  the  Treasurer  of  the  United  States,  when  author- 
ized by  the  Secretary's  warrant  to  pay  the  debt,  should  give  his  draft  upon  au  as- 
sistant treasurer  in  New  York,  and  the  latter  should  accept  it,  it  is  evident  that  a 
change  would  take  place  in  the  character  of  the  debt.  In  place  of  an  open  aoeount, 
commercial  paper— a  bill  of  exchange — ^has  been  snbstitnteil.  Assuming  it  to  be  the 
bill  of  the  Oovemment,  it  is  governed  by  the  same  rules  as  that  of  an  individual 
(United  States  v.  Bank  of  Metropolis,  15  Pet. ).  The  bill  has  become  payable  at  a  place 
certain,  and  the  debtor  is  there.  That  is  the  place  of  the  contract,  and  the  bill  would 
be  assets  there.  And  the  same  would  seem  to  be  the  rule  when  the  Treasurer  gives  a 
draft  on  himself.  It  may  be  said  that  this  is  a  bill  of  exchange,  aooepted  as  soon  as 
drawn,  to  be  paid  at  his  counter  .here,  just  as  a  bill  drawn  by  a  partner  on  his  firm 
is  accepts  in  the  very  act  of  drawing  it.  More  properly,  perhaps,  it  is  the  prominory 
note  or  the  Treasurer  payable  here.    (Bylee  on  Bills,  p.  t)6.) 

The  original  indebtedness  at  large  of  the  United  States,  to  the  Pulliams,  has  now 
been  paid  off^Hx>nditionally~by  the  drafts  described  in  the  proceedings.  Theee  are 
a  written  contract  of  the  Treasurer,  whose  official  residence  is  at  the  seat  of -Govern- 
ment, to  pay  so  much  money  at  thU  plaoe,  and  this  has  been  accepted  in  place  of  a  gen- 
eral indebtedness  payable  anywhere.  The  United  States  is  under  no  obligation  to 
pay  these  drafts  anywhere  else  than  here;  no  officer  of  the  United  States  is  antiior- 
ised  to  do  so,  and  the  creditor  has  no  right  to  demand  their  payment  elsewhere.  In 
virtue  of  this  transaction,  the  cause  of  action  is  here  only,  and  the  debtor  is  here.  It 
is  difficult  to  conceive  how  a  debt  can  be  more  effectually  localised. 

The  drafts  have  an  intrinsic  value  as  muniments  of  title  to  the  money  tiiey  repre- 
sent.  Without  them  the  money  cannot  be  drawn.  The  foreign  or  domiciliary  admin- 
istrator could  not  recover  them  from  the  attorney  in  whose  possession  thev  were. 
Only  a  local  administrator  could  do  that.  Virtually,  the  attorney  has  done  the  only 
thing  which  he  could  be  forced  to  do,  viz:  he  has  delivered  them  to  the  local  admin, 
istrator  who,  in  this  case,  happens  to  be  himself.    This  administrator  is  the  only  per. 
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pon  who  oau  present  them  for  payment.  As  the  Supreme  Court  eaye,  in  Wilkina  v. 
Ellett,  Mipra,  "The  adniiuiKtrator,  hy  virtue  of  his  appointment  and  authority  as  such, 
obtains  the  title  in  promissory  hotee  or  other  written  evidenees  of  debt,  held  by  the 
intestate  at  the  time  of  his  death  and  eoming  to  the  possession  of  his  administrator, 
and  may  sell,  transfer,  and  indorse  the  same/'  dbe.  We  do  not  see  why  his  indorse- 
ment and  delivery  of  them  to  the  Treasurer  would  not  be  a  perfect  proleetion  to  him. 

The  case  then  stands  as  if  an  administrator  appointed  here  were  suing  a  resident 
debtor  on  his  promissory  note  payable  here,  and  the  latter  were  making  the  defense 
that  there  is  an  administrator  at  the  domioile  of  the  deceased,  which  would  obviously 
be  no  bar  to  the  action. 

The  official  character  of  the  respondent,  however,  makes  it  necessary  to  resort  to 
the  writ  of  mandamus.  There  are  no  controverted  qnestious  of  fact  calling  for  the 
exercise  of  judgment  and  discrettou  on  the  part  of  the  Treasurer,  but  the  sinzle  issue 
of  law  whether  the  petitioner  is  the  pwson  legally  entitled  to  the  money  which  it  is 
the  plain  ministerial  duty  of  the  Treasurer  to  pay." 

Before  the  publication  of  the  foregoing,  the  Supreme  Court  of  the  United  States,  on 
the  7th  of  January,  1864,  reversed  the  Judgment  of  the  supreme  court  of  the  District 
of  Columbia  in  the  above  casCj  and  remanded  the  case  wi^  directions  to  dismiss  the 
petition — ^Mr.  Justice  Gray  delivering  the  opinion/ of  the  court,  as  follows: 

Supreme  Court  of  the  United  States,  October  term,  1883. 
In  Error  to  the  Supreme  Court  of  the  District  of  Columbia. 

A.  U.  Wtmak,  Treasurbrok  thb  United  Statbs, 
Plaintiff  in  Error, 

V.  >No.  892. 

Thjc  United  States,  ex  rklationk  Eminel  P. 
Halstead,  Administrator,  &.c. 

[January?,  1884.] 

Mr.  Justice  Gray  delivered  the  opinion  of  the  court. 

This  is  a  writ  of  error  sued  out  by  the  Treasurer  of  the  United  States,  to  reverse  a 
judgment  of  the  supreme  court  of  the  District  of  Columbia,  ordering  a  peremptory 
writ  of  mandamus  to  issue  aeainst  him  upon  the  petition  of  Eminel  P.  Halstead,  as 
administrator,  appoint>ed  in  the  District,  of  the  estates  of  John  N.  PuUiam  and  John 
J.  Pulliam  (each  of  whom  was  an  inhabitant  of  the  State  of  Tennessee  at  the  time 
of  his  death),  and  as  trustee  appointed  by  that  court,  to  compel  the  payment  to  him 
of  the  amount  of  certain  drafts  nereinafter  mentioned. 

The  petition  alleged,  and  the  answer  admitted,  these  facts :  On  June  17,  1882,  Wy- 
man,  then*  and  still  Treasurer  of  the  United  States,  residing  and  transacting  the  bus- 
iness of  his  office  at  Washington,  in  the  District  of  Columoia,  issued,  under  and  by 
virtue  of  the  act  of  Congress  of  May  1,  1882,  c.  114,  making  appropriatious  therefor, 
three  drafts  payable  at  the  Treasury  in  Washington,  one  for  $3,030,  payable  to  John 
J.  PnlUam,  ezecntor  of  John  N.  Pnlllam,  or  order,  and  two  for  $1,223  and  |545,  respect- 
ively, payable  to  John  J.  Pulliam  or  order;  and  the  three  drafts  were  delivered  to 
Halstead  on  account  of  the  payees.  John  J.  Pulliam  afterwards  died,  and  Halstead, 
having  the  drafts  in  his  possession,  applied  for,  and  cm  August  2, 1882,  obtained,  letters 
of  administration  in  the  District  of  Columbia  upon  the  several  estates  of  the  two  Pul- 
liams.  In  September,  18!^,  Be^famin  U.  Keyser  filed  a  bill  on  the  equity  side 
of  the  supreme  court  of  the  District  against  Halstead  and  others,  claiming  an  equi- 
table interest  in  these  drafts  or  the  proceeds  thereof,  and  in  March,  1883,  obtained  a 
decree  directing  Halstead,  as  administrator  as  aforesaid,  and  as  trustee  for  that  pur- 
pose, to  indorse  and  collect  the  drafts,  and  to  make  distribution  of  the  proceeds. 
In  obedience  to  this  decree,  Halstead,  on  April  19,  1883,  indorsed  the  drafts,  and  de- 
manded payment  thereof  of  Wyman^  as  Treasurer  of  the  United  States;  but  he,  al- 
though having  sufficient  money  in  his  possession,  appropriated  by  Congres9,  refused 
to  pay  them  without  the  indorsements  of  administratord  appointed  in  the  State  of 
Tennessee,  the  domicile  of  the  two  deceased  persons. 

The  opinions  delivered  in  the  court  below,  upon  granting  the  writ  of  mandamus, 
are  reported  in  11  Washini^ton  Law  Reporter,  370-377,  385-394. 

The  determination  of  this  case  does  not  depend  upon  the  question  whether  admiti- 

*  Mr.  James  OilfiUan  was  Treasurer  of  the  United  States  on  the  date  above  men- 
tioned.   Mr.  A.  U.  Wyman  took  the  oath  of  office,  as  Treasurer,  BCarch  31,  1883. 
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istration  was  rightly  taken  oat  in  the  District  of  Colambia,  nor  upon  the  qaestion 
whether  an  administrator  appointed  elaewhere  conld  sue  within  tne  District  npon 
debts  payable  here,  bat  npou  the  qnestion  whether  a  payment  by  the  United  States 
to  an  administrator  already  or  hereafter  appointed  in  Tennessee,  the  domicile  of  the 
deceased,  wonld  be  a  good  discharge  of  the  debts,  payment  of  which  is  now  sought 
to  be  enforced. 

The  general  rnle  of  law  is  well  settled,  that  for  the  porpoae  of  fonnding  admin- 
istration all  simple  contract  debts  are  assets  at  the  domicile  of  the  debtor;  and  thai 
the  locality  of  such  a  debt  for  this  purpose  is  not  affected  by  a  bill  of  exchange  or 
promissory  note  having  been  given  ibr  it,  because  the  bill  or  note  does  not  alter  the 
nature  of  the  debt,  but  is  merely  evidence  of  it,  and  therefore  the  debt  is  assets 
where  the  debtor  lives,  without  regard  to  the  place  where  the  instrument  is  found  or 
payable.  (Yeomans  v.  Bradshaw,  Garth.,  373;  s.  c,  Comb.,  393;  Uolt,  42;  3Salk., 
70, 164 ;  Ablnger,  C.  B.  in  Attorney-General  v,  Bouwens,  4  H.  &  W.,  171,  191 ;  8.  c,  1 
Horn  &,  Hnrlstone,  319,  324 ;  Parke,  B.  in  Mondel  v.  Steele,  1  Dow],  N.  S.,  155, 157; 
Slocum  V.  Sanford,  2  Conn.,  G33 ;  Chapman  v.  Fish,  6  Hill,  554 ;  Owen  v.  Miller,  10  Ohio 
State,  136;  Pinney  t.  HcGregory,  102  Mass.,  186.) 

An  administrator  is  of  course  obliged  to  demand  payment  at  the  plaoe  where  the 
bill  or  note  is  payable;  and  he  may  find  difficulty,  unless  it  is  payable  to  bearor,  in 
suing  upon  it  in  a  place  in  which  he  has  not  taken  out  administration.  But  paymeni 
to  the  administrator  appointed  in  the  State  in  which  Uie  intestate  had  his  domicile  at 
the  time  of  his  death,  whether  made  within  or  without  that  State,  is  sood  against 
any  administrator  appointed  elsewhere.  (Wilkins  v.  £llett,  9  Walk ,  740,  and  lOi^ 
U.S.) 

As  was  said  by  Mr.  Justice  Story,  in  delivering  the  Judgment  of  this  court  in 
Vaughan  r.  Northup,  15  Pet.,  1,  6,  and  repeated  by  Mr.  Justice  McLean,  in  delivering 
Judgment  in  Mackey  r.  Coxe,  18  How.,  100, 105 :  ''  The  debts  due  from  the  Government 
of  the  United  States  have  no  locality  at  the  seat  of  Government.  The  United  States, 
in  their  sovereign  capacity,  have  no  particular  place  of  domicile,  but  possess^  in  con- 
templation of  law,  an  ubiquity  throughout  the  Union;  and  the  debts  due  by  them 
are  not  to  be  treated  like  the  debts  of  a  private  debtor,  which  constitnte  local  assets 
in  his  own  domicile.  On  the  contrary',  tne  administrator  of  a  creditor  of  the  Govern- 
ment, duly  appointed  in  the  State  where  be  was  domiciled  at  the  time  of  his  death, 
has  full  authority  to  receive  payment  and  give  a  ftill  discharge  of  the  debt  due  to  his 
intestate,  in  any  place  where  the  Government  may  choose  to  pay  it." 

In  Vaughan  v.  Northup,  an  administrator,  appointed  in  Kentucky,  of  an  inhabitant 
of  that  State,  who  died  there  intestate  and  cbildless,  received  a  sum  of  money  from  the 
Treasury  of  the  United  States,  for  military  services  rendered  by  the  intestate  during 
the  Revolutionary  War ;  and  a  bill  in  equity  iiled  against  him  in  the  District  of  Co- 
lumbia by  the  next  of  kin,  for  their  distributive  shares  of  the  money,  was  dismissed 
for  want  of  Jurisdiction,  because  an  administrator,  appointed  in  and  deriving  his 
authority  fh>m  one  State,  was  not  liable  to  be  sued  elsewhere,  in  his  official  character, 
for  assets  lawfully  received  by  him  under  and  in  virtue  of  his  original  letters  of  ad- 
ministration. 

In  that  case,  as  in  this,  it  was  argued  by  counsel  that  the  assets  in  question  were 
not  oollected  in  the  State  of  the  intestate's  domicile,  "  but  were  received  as  a  debt  due 
from  the  Government  at  the  Treasury  Department  at  Washington,  and  so  constituted 
local  assets  within  this  District."  It  was  in  declining  to  yield  to  that  argument,  that 
the  court  laid  down  the  general  principles  above  quot-ed,  and  added :  **  If  any  other 
doctrine  were  to  be  recognized,  the  consequence  wonld  be,  that  before  the  personal 
representative  of  any  deceased  creditor,  belonging  to  any  State  in  the  Union,  would 
be  entitled  to  receive  payment  of  any  debt  due  by  the  Government,  he  would  be 
compellable  to  take  out  letters  of  administration  in  this  District  for  the  due  adminis- 
tration of  such  assets.  Such  a  doctrine  has  never  yet  been  sanctioned  by  any  prac- 
tice of  the  Government;  and  would  be  full  of  public  as  well  as  private  inconvenience. 
It  has  not,  in  onr  iudgraent,  any  Just  foundation  in  the  principles  of  law.  We  think 
that  Northup,  under  tne  letters  of  administration  taken  out  in  Kentucky,  was  fully  au- 
thorissed  to  recei  ve  the  debt  due  from  the  Government  to  his  intestate ;  that  the  moneya 
so  received  constituted  assets  under  that  administration,  for  which  he  was  accounta- 
ble to  the  proper  tribunals  in  Kentucky ;  and  that  distribution  thereof  might  have 
been,  and  should  have  been,  sooffht  there  ia  the  same  manner  as  of  any  other  debts 
due  to  the  intestate  in  Kentucky?' 

The  act  of  June  24,  1812,  c.  106,  $  11  (since  omitted  in  the  revision  in  1874  of  the 
Statutes  of  the  District),  by  which  executors  or  administrators  appointed  in  any  State 
or  Territory  were  permitteid  to  maintain  any  suit  or  action,  or  to  prosecute  and  re- 
cover auy  claim,  in  the  District  of  Columbia,  as  if  they  had  been  appointed  here,  was 
referred  to  in  the  opinion,  not  as  the  principal  ground  of  decision,  but  as  affording  no 
support  for  the  bill,  and  as  fortifying  rather  tbaa  weakening  the  general  principles 
of  law  upon  the  subject.    (2  Stat.,  758:  15  Pet.,7,  8.) 

In  the  case  at  bar,  neither  the  fact  that  the  dcafts  were  made  payable  at  the  Treas- 
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ury  of  the  United  States,  in  the  Citv  of  Washington,  nor  the  deposit,  pursuant  to  $  307 
of  the  Revised  Statutes,  of  the  money  represented  hy  the  drafts  in  the  Treasury  to 
the  credit  of  the  payees,  affected  the  character  or  the  locality  of  the  dehts.  The  de- 
posit of  the  money  gave  the  pajees  or  their  representatives  no  property  in  or  lien  upo^ 
it.  The  ohligation  of  the  United  States  was  not  to  surrender  to  them  any  speciifio 
sums  of  money,  hut  to  pay  to  them  sums  equal  to  the  amounts  credited  to  them,  as  in 
the  case  of  any  other  liquidated  deht.  The  creditors  could  not  indeed  insist  upon 
payment  without  first  demanding  it  at  the  Treasury.  Bat  the  United  States,  iu  their 
sovereign  capacity,  having  no  domicile  in  any  one  part  of  the  Union  rather  than  in 
any  other,  do  not,  by  establishing  at  the  national  Capital  a  Treasury  for  the  transac- 
tion of  the  principal  business  of  the  fiuaocial  department  of  the  Government, 
and  making  their  money  obligi^tions  payable  there,  confine  their  presence  or  their 
powers  to  this  spot.  The  United  States,  having,  in  the  phrase  of  Mr.  Justice  Story, 
''an  ubiquity  throughout  the  Uuiou,"  may  in  their  discretion,  exercised  through  the  ' 
appro]9riate  officers,  pa^a  debt,  due  to  the  estate  of  a  deceased  person,  either  to  the 
administrator  appointed  iu  the  State  of  his  domicile,  or  to  an  ancillary  admiaistrator 
duly  appointed  iu  the  District  of  Columbia ;  and  the  exercise  of  their  discretion  in 
this  regard  cannot  be  controlled  by  writ  of  mandamus. 

It  is  nardly  necessary  to  mention  the  proceedings  iu  equity  upon  the  suit  of  Key- 
ser.  Thougn  referred  to  in  the  petition  for  the  writ  of  mandamus  in  the  general 
terms  stated  at  the  beginning  of  this  opinion,  they  have  not  been  printed  in  full  in 
the  record,  as  required  by  the  eijghth  rule.  The  reason  doubtless  is,  that  both  in  the 
opinion  of  the  court  below,  and  in  the  argument  in  this  court,  while  it  is  said  that  the  ' 
administrator  appointed  in  Tennessee  of  the  estate  of  John  N.  Pulliam  was  made  a 
defendant  in  that  suit,  and  the  bill  taken  for  confessed  against  him,  it  is  admitted  that 
he  was  not  amenable  as  administrator  to  suit  in  this  District,  and  that  neither  he  nor 
any  administrator  hereafter  appointed  in  Tennessee  of  the  estate  of  John  J.  Pulliam 
could  be  concluded  by  that  decree. 

The  result  is,  that  the  judgment  of  the  supreme  court  of  the  District  of  Columbia 
awarding  a  peremptory  writ  of  mandamus  must  be  reversed,  and  the  case  remanded 
to  that  couit,  with  directions  to  d$9mU»  the  petition, 

K£YS£R'S  CASE  (ANTE),  261. 

Final  Decision  by  William  Lawrbxcb,  First  Comptroller, 

The  general  rule  of  national  executive  common  law  is  that,  when  a  party  having  a 
claim  against  the  United  States  dies,  payment  thereof  will  he  made  only  to  the  proper 
domiciliary  legal  representatives  of  the  decedent.  In  accordance  with  this  principle, 
and  in  pursuance  of  the  opinion  of  the  Supreme  Court  in  this  case,  that  the  proper 
officer  of  the  Treasury  Department  is  authorized  to  decide  to  whom  payments  shall 
be  made,  they  will  be  made  to  the  rightful  legal  representatives  duly  appointed  in  Ten- 
nessee. The  authorities  sofficiently  show,  that  an  order  of  a  probate  court,  assuming 
to  appoint  an  ancUlarjf  adminiatrator  when  there  are  no  assets  of  the  decedent  within 
the  jurisdiction,  is  void ;  and  it  is  now  established,  that  a  Treasury  draft  is  not  assets 
whieh  give  Jurisdiction  to  make  iuoh  appointment 

In  practice  in  the  Treasury  Department  the  authority  of  an  ancillary  administrator 
will  be  deemed  as  extending  only  to  assets  within  the  jurisdiction  of  the  court  by 
which  he  was  appointed ;  and  Treasury  drafts,  having  no  legal  Htua  within  such 
jurisdiction,  will  be  deemed  as  having  a  Htus  at  the  domicile  of  the  decedent,  and  so 
will  be  paid  to  the  proper  legal  representatives  there  appointed. 

Payments  will  be  made  accordingly. 

Trsasubt  Dbpartment, 

FiTBi  Comptroller's  Offiee,  January  12,  1884. 

23  D  83 
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IN  THE  MATTER  OF  THE  RIGHT  OF  THE  UNITED  STATES  TO  APPLY 
MONEY,  APPROPRIATED  BY  CONGRESS  TO  THE  STATE  OF  GEORGIA,  BY 
WAY  OF  SETOFF  AGAINST  THE  QUOTA  OF  DIRECT  TAXES  APPORTIONED 
TO  THAT  STATE  BY  THE  DIRECT-TAX  ACT  OF  AUGUST  5,  1861.— GEORGIA 
CASE. 


1.  The  accounting  officers  of  the  Treasury  Department,  in  adjusting  the  accounte  of 

a  creditor  of  the  United  States,  are  authorized  to  set  off  against  the  claim  of 
such  creditor,  any  sum  dne  from  him  to  the  United  Stal^. 

2.  The  act  of  March  3,  18(^3,  *'to  refund  to  the  State  of  Georgia,  certain  money  ex- 

pended by  said  State,  for  the  common  defense  in  1777,''  does  not  in  any  respect 
affect,  or  suspend,  the  law  requiring  accounting  officers  of  the  Treasury  Depart- 
ment to  make  a  set-off.  It  is  not  vMindaUyrif^  in  the  sense  of  repealing  or  sus- 
pending any  prior  existing  statute. 

3.  When  a  Comptroller  acts  withont  jurisdiction  or  authority,  his  acts  are  void.    But 

when  he  has  jurisdiction  and  authority  to  pass  on  a  claim,  his  act  is  not  void, 
merely  because  he  may  err  in  the  decision  of  a  question  of  law  or  fact. 

4.  The  executive  jurisdiction  of  the  accounting  officers  of  the  Treasury  Department^ 

includes  the  authority  given  bylaw  to  settle  and  adjust  all  claims  and  demands 
whatever  by  the  United  States  or  against  it,  and  all  accounts  whatever  in  which 
the  United  States  is  concerned,  either  as  debtor  or  as  creditor. 

5.  The  proper  Comptroller  has  authority  to  adjust  any  account  In  f<ftvorof  the  United 

States,  and  against  any  corporate  State. 

6.  The  First  Comptroller  had  jurisdiction  and  authority  in  May,  1868,  to  certify  a 

balance  as  due  from  the  State  of  Georgia  to  the  United  States,  for  the  quota  of 
direct  taxes  apportioned  to  said  State  by  the  direct- tax  act  of  August  5, 1861.  (1*2 
Stat.,  294.) 

7.  The  Comptroller  now  in  office  cannot  inquire  whether  the  Comptroller  in  office  in 

May,  1868,  who  then  certified  a  balance  due  from  the  State  of  Georgia  to  the 
United  States  on  acconnt  of  direct  taxes,  had  before  him  9ufficimt  evidence  to 
authorize  such  action,  or  whether  on  such  evidence  as  he  then  had  he  properlp 
construed  the  Jaw.  The  judicial  courts  or  Congress  can  furnish  the  only  relief  in 
such  case,  if  the  Comptroller  erred  in  chargiugthe  State  with  snch  liability. 

8.  Congress  may  by  law  require  the  accounting  officers  of  the  Treasury  Department 

to  set  off  a  claim  of  the  United  States  against  a  State,  when  such  State  demands 
payment  of  a  claim  due  to  it  from  the  United  States,  although  in  such  case  Con- 
gress might  not  under  the  Constitution  charge  such  corporate  State  with  a  liabil- 
ity and  enforce  its  payment  in  any  other  mode  except  by  such  set-off. 

9.  The  legislation  of  Congress  in  relation  to  the  quota  of  direct  taxes  apportioned  to 

Missouri  and  West  Virginia,  seems  in  principle  to  recognize  the  correctness  of  the 
judgment  of  the  First  Comptroller  by  which,  in  May,  1868,  he  certified  a  balance 
as  due  from  the  State  of  Georgia  to  the  United  States  for  its  quota  of  the  direct 
tax  apportioned  to  that  State  by  the  act  of  Angust  5,  1861. 

10.  The  direct-tax  act  of  August  5,  1861  (12  Stat.,  311,  section  53),  provides  a  special 
statutory  mode  of  paying  the  quota  of  tax  apportioned  to  any  State  by  declaring 
that  it  ^^thall  he  liable  to  be  paid"  by  set-off  "of  any  liquidated  and  determined 
claim  of  snch  State    *    *     *    against  the  United  States.'' 

11.  The  sum  appropriated  in  favor  of  the  State  of  Georgia  by  the  act  of  March  3, 1883.. 
IS  a  "  liquidated  and  determined  claim  of  such  State  against  the  United  States, ' 
and  so  falls  within  the  purpose  of  section  53  of  the  direct-tax  act  of  August  5^ 
1861. 

12.  The  same  rule  now  applied  to  the  State  of  Georgia,  has  been  applied  to  the  States 
of  Kansas,  West  Virginia,  and  Missouri,  and  as  to  the  former  State,  the  Attorney- 
General  refused  to  aid  it  by  a  judicial  proceeding  to  determine  its  rights. 
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13.  On  the  29th  of  May,  1868,  there  was  a  political  corporate  State  of  Georgia,  capa- 
ble of  contracting  and  of  being  charged  with  a  pecnniary  liability. 

14.  When  a  statute  gives  an  executive  officer  a  special  authority  to  certify  a  sum  of 
nioney  due  to,  or  from  the  United  States,  and  he  has  exercised  it  fully  and  finally 
in  a  given  case,  his  power  is  exhausted,  and  neither  he,  nor  his  saccessor,  can  re- 
verse a  decision  thus  finally  made. 

15.  There  may  be  cases,  and  especially  in  running  accounts,  iii  which  the  decision  of 
a  Comptroller  in  allowing  a  claim  is  merely  interlocutory ^  in  which  case,  it  is  sub- 
ject to  correction  on  a  final  settlement. 

IG.  When  a  claim  is  refeetedy  it  may,  for  sufficient  reasons,  be  opened  up  for  reconsid- 
eration in  the  mode  recognized  by  the  act  of  June  14,  1878.  (20  Stat.,  130,  sec.  4, 
last  proviso.) 

17.  The  statutory  recognition  of  a  power,  is,  in  some  oases,  equivalent  to  a  grant  of 
power. 

18.  A  Comptroller  may,  in  some  cases,  exercise  a  jurisdiction  over  his  own  judgments 
or  those  of  his  predecessor,  in  the  nature  of  a  writ  of  error,  coram  nobis. 

19.  The  balance  certified  by  the  First  Comptroller,  May  29, 1868,  as  due  to  the  United 
States  from  the  State  of  Georgia,  for  its  quota  of  direct  tax,  under  the  act  of 
August  5,  1861,  has  not  been  in  any  form  set  aside  or  rendered  inoperative. 

20.  When  a  State  is  indebted  to  the  United  States,  and  such  State  subsequently  has  a 
less  claim  against  the  United  States  to  be  allowed  by  the  Second  Comptroller,  the 
proper  Treasury  Degartmeni  practice  is,  for  such  Comptroller  to  certify  a  balance 
due  to  such  State,  stating  therein  that  it  is  *^to  he  paid  to  the  Ti'easurer  of  the 
United  States,  to  be  by  him  deposited  to  the  credit  of  said  State,"  on  tlie  proper 
account  against  the  State.  The  Secretary  of  the  Treasury  on  this  grants  a  war- 
rant to  be  issued  accordingly,  and  this  is  to  be  countersigned  by  the  First  Comp- 
troller. In  this  mode  the  set-off  is  made.  No  other  form  of  warrant  would  be 
**  warranted  by  law,"  and  hence  could  not  be  countersigned. 

May  11, 1868,  by  Eeport  2^o.  55448  the  Fifth  Auditor  "examined  and 
adjusted  an  account  between  lihe  United  States  and  the  State  of  Geor- 
gia,'' and  found  "  that  the  sum  of  $584,367.33  is  due  from  said  State  to 
the  United  States  •  •  •  for  amount  of  direct  tax  imposed  and  ap- 
])ortioned  by  the  eighth  section  of"  the  direct  tax  act  of  August  5, 1861, 
"amount  to  be  debited  to  the  State  of  Georgia  on  the  books  of  the 
Register  of  the  Treasury." 

May  29, 1868,  the  First  Comptroller  certified  to  the  Eegister  a  bal- 
ance due  and  payable  as  stated  in  the  above  report,  and  it  was  accord- 
ingly charged  on  the  Register's  books,  as  a  debt  due  from  the  State  of 
Georgia  to  the  United  States. 

September  3, 1874,  the  Fifth  Auditor  by  Report  Ko.  6  adjusted  an  ac- 
count between  the  United  States  and  T.  P.  Robb,  Samuel  A.  Pancoast 
and  John  O.  Bates/  Commissioners  of  Direct  Tax  for  the  State  of  Geor- 
gia, from  August  1, 1866,  to  December  15, 1866,  and  found  them  charge- 
able with  "  amount  of  direct  tax  laid  upon  the  State  of  Georgia  by  act 
of  Congress  approved  August  5, 1861,  $584,367.34."  The  report  shows 
costs  chargeable  to  the  State  $649.72,  and  finds  the  Commissioners  en- 
titled to  credit  for  salaries  and  expenses  $9,835.06,  amount  of  taxes 
remaining  uncollected  $501,939.86,  amount  refunded  to  tax-payers  on 
aocounrof  collections  improperly  made  $46.17,  and  cash  deposited 
$71,407.75,.covered  into  the  Treasury  by  miscellaneous  warrants  num 
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bered  and  dated  in  1866,  respectively,  747  March  31,  524  June  25,  697 
June  30,  596  September  29,  and  726  December  31. 

January  9,  1875,  the  Acting  First  Comptroller  certified  a  balance  of 
$1,788.22  ^^due  to  the  United  States  from  the  Commissioners,  as  stated 
in  the  above  report."  The  amount  of  these  warrants  was  placed  to  the 
credit  of  the  State  of  Georgia  in  the  Register's  Office  on  said  account 
for  direct  taxes. 

*^  An  act  to  refund  to  the  State  of  Georgia  certain  money,  expended 
by  said  State  for  the  common  defense  in  1777,"  approved  March  3, 1883, 
appropriates  $35,555.42  to  pay  to  the  State  of  Georgia,  for  supplies  fur- 
nished for  troops  engaged  in  local  defense,  for  the  common  cause  of  in- 
dependence. 

March,  24,  1883,  the  Hon.  W.  W.  Upton,  Second  Comptroller,  by  let 
ter  to  the  First  Comptroller,  informed  him  that  an  account  in  favor  of 
said  State  in  accordance  with  said  act ''  has  been  stated  in  the  office  of 
the  Third  Auditor  and  reported  to  this  [Second  Comptroller's]  office  for 
settlement,"  and  he  inquires,  "  whether  the  records  of  your  [First  Com- 
troller's]  office  show  any  reason  why  the  amount  stated  should  not  be 
paid!" 

The  question  thus  presented  is,  whether  the  amount  appropriated  by 
the  act  of  March  3,  1883,  shall  be  paid  to  the  State  of  Georgia,  or  be 
credited  on  the  sum  charged  against  said  State  for  direct  taxes? 

Hon.  W.  0.  Tuggle  argued  the  question  orally,  for  the  State  of  Georgia, 
before  the  First  Comptroller,  and  submitted  elaborate  and  able  briefs,  as 
follow : 

"  1.  The  act  approved  March  3,  1883,  '  to  refund  to  the  State  of 
Georgia  certain  money  expended  by  said  State,  for  the  common  defense 
in  1777'  is  imperative,  mandatory.  *The  Secretary  of  the  Treasury 
be  and  he  is  hereby  authorized  and  required  to  pay  to  the  State  of  Geor- 
gia' $35,555.42. 

^'  2.  It  is  alleged  that  said  sum  should  not  be  paid  to  Georgia,  but 
credited  on  the  account  for  direct  taxes,  under  the  act  of  August  5, 1861, 
because  First  Comptroller  Tayler,  in  May,  1868,  certified  that  there 
was  a  balance  due  by  Georgia  to  the  United  States  of  $584,367.33.  and 
by  section  191  Revised  Statutes,  his  action  is  final.  The  reply  to 
this  is : 

^<  1.  The  First  Comptroller  did  not  mean  by  this  certificate  to  charge 
said  sum  against  the  State  as  2^  political  hody^  but  simply  used  this  form 
of  stating  the  account  in  a  geographical  sense,  in  order  to  save  the 
trouble  of  making  an  account  against  each  lot  of  ground  situated  in 
Georgia.  The  bmks  of  the  direct  tax  commissioners  for  Georgia  and 
their  accounts  were  before  him,  showing  certain  collections  made  in 
Georgia  from  land  owners  in  Savannah,  Chatham  County,  Bibb  County, 
Richmond  County,  and  Clarke  County,  amounting  to  $92,623.30,  which 
amount  was  reduced  by  expenses  to  $71,407.75.  This  sum  was  credited 
to  the  State  of  Georgia  on  said  account  Mr.  Tayler  correctly  under- 
stood the  law,  for  on  September  24, 1870,  he  used  this  language,  <  Each 
tract  and  lot  of  land  was  to  be  charged  with  its  proportion  of  the  amount 
originally  assessed.'  He  meant  the  same  party  in  the  debit  and  credit, 
and  the  credit  resulted  from  payments  by  land  owners. 

''  2.  Mr.  Tayler  had  no  jurisdiction  over  the  subject-matter  of  said 
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account,  to  wit,  charging  the  State  of  Georgia,  and  hence  his  acts  were 
null  and  void.  Definition  of  jurisdiction,  Bouvier,  ^Power  over  the 
subject-matter  given  by  law,'    Wells  on  Jurisdiction,  1. 

"  The  act  of  August  5, 1861,  was  superseded  by  the  act  of  June  7, 
18G2,  as  to  the  Southern  States,  and  Mr.  Tayler  certified  a  balance  and 
stated  an  account  against  Georgia  as  being  due  under  8th  section,  act 
August  5, 1861.  14  Wallace,  563;  9  Irf.,  326,  See  1st  sec,  act  June 
7,  1862  ;  Comm'r  Rollins  Report,  1867;  Ex,  Doc.  24,  1st  sess.  46th  Con- 
gress,  p.  17.  The  act  of  June  7, 1862,  did  not  apportion  the  tax  among 
the  States,  but  charged  the  tax  directly  upon  ^all  the  lands  and  lots  of 
ground'  situated  in  the  States,  See  Secretary  McGullough's  letter  to 
Governor  of  Texa«.    [See  United  States  v.  Taylor,  104  U.  S.,  218.] 

"  3.  The  relation  or  debtor  and  creditor  never  existed  between  the 
United  States  under  said  acts,  and  hence  there  was  no  authority  given 
by  law  to  make  said  charge  against  the  State  of  Georgia. 

'*  In  April,  1879,  First  Comptroller  Porter  decided  in  a  similar  case 
that  $72,296.94  should  be  paid  to  Georgia,  and  should  not  be  credited 
on  said  account,  nor  set  off  against  the  amount  of  direct  tax  under  act 
of  August  5, 1861,  and  acts  amendatory  thereto,  and  the  present  Oomp- 
troller  in  the  Kansas  case  said:  'That  conclusion  was  correct  in  law, 

•    •    •    under  the  Constitution  Congress  cannot  levy,  or  enforce  the 
collection  of  a  tax,  or  assessment  on  a  corporate  State  which  has  not , 
assumed  it,'    Report  First  Comptroller,  June  30,  1881,  p.  17.     Also 
Ex.  Doc.  24,  Ist  sess.  46th  Congress. 

'^  4.  The  Fifth  Auditor  cannot  audit  and  settle  an  account,  unless  au- 
thority has  been  given  by  law.  Rev.  Stat,,  277,  Stat,  at  Large,  Vol.  2, 
536.  The  First  Comptroller  can  only  direct  such  accounts  to  be  audited 
and  settled  as  are  authorized  by  law.    (Same.) 

*'*  Statutory  authority  is  to  be  strictly  pursued.^  Wells  on  Jurisdic- 
tion, 70,  55,  63.  Also  on  Jurisdiction,  1  Peters  36,  340 ;  81  Pa.  St.,  349 ; 
Smith's  Leading  Gases  (6th  Am.  Ed.),  1011, 1024. 

"5.  Present  Sirst  Comptroller  has  authority  to  recall  the  certificate 
and  re-examine  the  settlement,  to  correct  errors  of  law  or  fact.  Op. 
Atty8.-Genl.,  vol.  15,  p.  197.  The  credit  of  $71,407.75  is  still  pending, 
and  no  Comptroller  has  ever  certified  to  said  credit. 

"6.  There  was  no  legal  State  government  in  Georgia,  no  corporate 
State  when  the  First  Comptroller  certified  said  balance  to  be  due  by 
the  State  of  Georgiq,.  The  political  branch  of  the  Government  of  the 
United  States  decided,  that  Georgia  aa  a  State,  had  no  civil  existence, 
no  legal  State  government,  and  Georgia  was  a  part  of  the  3d  military 
district  and  under  military  rule  in  May,  1868,  and  so  continued  July  21, 
1868.  Shorter  v.  Cobb,  39  Georgia,  285:  Foster  v.  Daniels,  39  Ga.,  40. 
llardeman  v .  Downer,  Id.  441;  1  Woods,  Marsh  v.  Burrough,  Stat,  at 
Large,  vol.  15,  p.  73;  also  vol.  15,  p.  14;  vol.  14,  p.  428.  Heuce  his  act 
charging  the  State  of  Georgia  was  a  nullity. 

'<  Made  part  of  3d  military  district  March  11. 1867,  McPherson's  Rec, 
p.  200.  Military  government  ends  July  28,  1868,  Id.,  422,  428.  Final 
restoration  July  15,  1870,  Id.,  609,  615. 

''  Status  of  a  State  is  o,  political  question.  Luther  v.  Borden,  7  How., 
42. 

"  See  views  of  Hon.  William  Lawrence,  Cong.  Globe,  part  1,  2d  sess. 
41st  Cong.,  p.  430  and  431  on  'admission  of  Virginia.' 

"Congress  decided  that  there  was  no  legal  State  government  'no 
corporate  State,'  from  March  2, 1867. 

"Also  views  of  Hon.  William  Lawrence,  Cong.  Globe,  part  7  Appen- 
dix, 2d  sess.,  41st  Cong.,  p.  34  and  35. 
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<^  7.  This  sum,  $35,555.42,  due  Georgia  by  act  March  3, 1883,  cannot 
be  set  off  and  credited  on  said  direct  tax  account. 

"  1.  Taxes  are  not  subject  of  set  off.    3  Metcalfe,  629. 

"  2.  There  must  be  a  subsisting  debt,  a  debt  now  due  by  Georgia  to  the 
■  United  States  in  order  to  set  off.  There  is  no  debt  due  by  Georgia. 
The  Constitution  does  not  authorize  a  tax  against  a  corporate  State. 
(See  Porter^s  decision  in  Georgia  case,  1879,  and  Lawrence's  decision  in 
Kansas  case.)  Congress  cannot  create  such  a  debt  against  a  corpo- 
rate State.  (See  Kansas  case.)  *The  debt  is  due  not  from  a  State  as  a 
body  politic'  (Internal  Rev.  Div.,  April  26,  1867;  Sec'y  McCuUough 
in  Texas  case.) 

"  The  present  Comptroller  must  believe  there  is  a  debt  due  by  Georgia 
before  he  can  set  off.  Due  ivow^  under  laic.  No  entry,  no  certificate  of 
a  former  Comptroller  can  crtate  a  debt. 

**  3.  To  set  off  would  be  to  collect  the  tax  to  that  extent  from  G^rgia. 
Congress  cannot  collect  the  tax  from  a  corporate  State.  (Kansas  case.) 
Can  the  Comptroller  collect  the  direct  tax  from  a  corporate  State  which 
never  assumed  it?  Tlie  tax  is  a  lien  on  the  land  in  Georgia,  and  that 
lien  must  be  enforced,  in  order  to  collect  said  tax.  It  cannot  be  consti- 
tutionally collected  by  set  off  against  the  corporate  State  of  Georgia. 

J.  T.  Power  J  for  the  State  of  Georgia,  also  made  an  able  oral  argu- 
ment and  submitted  a  brief,  as  follows: 

"  I.  Until  the  State  of  Georgia  would  elect  to  assume  the  direct  tax 
levied  and  apportioned  under  the  act  of  August  5, 1861,  there  could  be 
no  legal  liability,  and  hence  an  account  could  have  no  wider  applica- 
tion than  the  act  on  which  it  is  based ;  and  to  the  extent  that  that 
authority  is  exceeded,  it  is  void.  (Johnson  v.  United  States,  5  Mass., 
425;  United  States  v.  City  Bank,  6  McLean,  130.)  But  the  account  as 
it  stands  has  a  meaniug  and  application  consistent  with  law  and  prac- 
tice, as  a  statistical  or  revenue  account,  required  by  section  239  R.  S., 
in  which  the  name  of  the  State  is  used  in  a  geographical  sense  as  a 
title  or  caption ;  and  as  such  is,  under  the  uniform  practice  of  the  De- 
partment in  settling  revenue  accounts,  entitled  to  a  credit  for  the  whole 
balance  as  uncollected  taxes.  (See  Internal  Revenue  Collectors'  ac- 
counts, in  which  uncollected  taxes  are  credited.) 

"As  a  statistical  or  revenue  account  it  is  clearly  distinguishable  from 
an  account  which  the  accounting  officers  are  authorized  to  state  between 
the  United  States  and  individuals  as  either  debtor  or  creditor,  and 
which  has  the  force  and  effect  of  a  legal  conclusion,  binding  on  the 
executive  department.    (Sections  191  and  236  R.  S.) 

"To  determine  the  extent  of  the  liability  or  the  person  or  fund  charged, 
it  is  competent  for  the  Comptroller  at  any  time  to  look  into  it;  or  oth- 
erwise it  would  be  superior  to  a  judgment  of  a  court.  (Report  Commr. 
Int.  Rev.,  May  3,  1880,  p.  11 ;  Opinion  of  Comp.  Porter  in  the  Georgia 
case.) 

"  II,  Whatever  liability  this  account  may  on  its  face  show  against 
the  State  of  Georgia,  under  the  act  of  1861,  that  liability  is  taken  away 
or  denied  by  the  act  of  1862,  which  being  subsequent  legislation  oper- 
ates as  a  repeal  of  so  much  of  the  former  a(*.t  as  is  inconsistent  there- 
with. An  account  can  have  no  greater  power  than  it-s  legislative  war- 
rant. There  is  a  positive  repugnance  between  the  acts  of  1861  and  1862, 
which  supports  a  repeal  by  implication.  (Marlot  v.  Lawrence,  1  Blatchf , 
608;  West  v.  Pine,  4  Wash ,  691 ;  Milne  v.  Huber,  3  McLean,  212.) 

"  III.  Congress  having  exercised  its  power  under  the  Constitution  in 
levying  and  apportioning  this  tax,  cannot  discriminate  for  or  against 
individual  States  by  supplementary  legislation;  neither  can  the  same 
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result  be  effected  indirectly,  by  an  account  stated  either  properly  or 
improperly.    (Section  8,  Art<.  1,  and  section  9,  Art.  1,  clause  3,  Const.) 

<^  lY.  This  case  is  clearly  distinguished  from  the  Kansas  case  in  which 
it  was  held  that  the  State  had  assumed  the  tax,  if  not  directly,  by  legis- 
lative concurrence.  (Opinion  of  Comptroller  Lawrence,  Kansas  case ; 
EeportCommr.  Int.  Rev.,  1868,  Finance  Report,  1868,  p.  482.) 

"V,  As  the  State  would  not  be  entitled  to  be  subrogated  to  the  rights 
4ind  remedies  of  the  United  States,  no  set-off  can  be  niade  for  want  of 
mutuality  of  account.  (Robinson  v.  Wilson,  2  Maddox,  437 ;  Hulber  «. 
Pacific  Ins.  Co.,  2  Sumner,  471.) 

'^The  balance  of  this  account  represents  uncollected  taxes,  and  being  a 
debt  payable  in  futuro  cannot  be  set  off  against  a  present  demand. 
<Scott  V,  Jones,  1  Broc.  Marsh.,  244 ;  Dealet?.  Krofft,  4  Cranch,  448.) 

'^As  the  State  cannot  be  an  original  debtor  by  assumption  of  the  debt, 
no  liability  under  another  legal  relation,  as  surety,  could  be  sustaineu 
with  the  right  of  set  off  so  long  as  there  is  no  default  of  the  original 
debtors.    (Matter  of  Babcock,  3  Story,  C.  Ct.,  393.) 

<<  y  I.  This  is  an  account  under  which  there  is  nothing  due,  being  a  tax 
levied  but  not  demanded ;  the  statutory  remedy  has  not  been  pursued; 
its  collection  is  suspended  by  the  act  of  the  creditor,  and  is  therefore 
not  such  a  debt  as  can  be  set  off.    (9  Op.  Att.-Gen.,  197.) 

<<  The  collection  of  this  tax  was  virtually  suspended  until  further 
legislation  by  Congress,  by  the  act  of  March  26,  1867,  under  which  the 
persons  charged  with  its  collection  were  discharged."  (Kept.  Commr, 
Int.  Rev.,  May  3,  1880,  p.  9.) 

Hon.  James  A,  Oreen  also  submitted  a  brief  for  the  State. 


Opinion  by  William  Lawrence,  First  Comptroller: 

The  State  of  Georgia  must  be  paid  the  sum  appropriated  in  its  favor 
by  the  act  of  March  3,  1883,  if— 

First.  The  accounting  officers  of  the  Treasury  Department  have  no 
authority  to  withhold  payment  of  such  sum,  and  to  apply  it  by  way  of 
set-off  as  a  credit  on  the  amount  certified  by  the  First  Comptroller, 
May  29,'  1868,  as  due  from  the  State  to  the  United  States,  or. 

Second.  If  the  action  of  the  Comptroller  in  certifying  said  balance 
as  due  should  now  for  some  reason  be  disregarded. 

These  propositions  will  be  considered  in  the  order  stated. 

THE  FIRST  principal    INQUIRY    IS    AS    TO  THE  RIGHT  OF  SET-OFF. 

Assuming  that  the  State  of  Georgia  is  indebted  to  the  United  States, 
(1)  the  authority  of  the  accounting  officers  of  the  Treasury  Department 
to  make  the  set-off  in  question  is  entiiely  clear,  unless  (2)  it  has  been 
changed  by  statute. 

1.  The  right  to  make  the  set-off  on  general  principles  is  well  settled. 
The  Supreme  Court  of  the  United  States  has  said  of  the  right  of  the 
-Government  to  make  a  set-off  in  adjusting  accounts,  that  ^'it  is  but  the 
exercise  of  the  common  right  which  belongs  to  every  creditor,  to  apply 
tbe  unappropriated  moneys  of  his  debtor  in  his  hands  in  extinguish- 
ment of  the  debts  due  to  him."  Gratiot  v.  United  States,  15  Pet.,  370; 
McKnight  v.  United  States,  98  U.  S.,  186;  United  States  v.  Union  Pacific 
Railroad  Co.,  91 U.  S.,  79.    In  Bonnafon's  case  (14  Court  of  Claims,  484), 
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tbe  9yllab%i8  states  that  ^^Dotwithstanding  the  absence  of  statutory  au- 
thority, it  was  legal  and  proper  for  the  accounting  officers,  in  the  course 
of  settling  ordinary  accounts  in  the  Treasury,  to  set  off  a  debt  due  &om 
the  claimant  against  one  due  from  the  Government."  In  Taggart's 
case  (17  Court  Claims,  322),  the  syllabus  says  that  in  such  case  '^  the 
accounting  officers  are  required  by  law  to  set  off  the  one  indebtedness  against 
tJie  other  J  and  certify  only  the  balance."  The  power  to  make  the  set-off 
arises  from  the  authority  to  settle  and  adjust  accounts  (Bev.  Stat.,  236), 
and  is  in^posed  on  the  Comptrollers  by  the  duty  to  "  certify  the  bal- 
ances"— ^that  is,  the  amounts  remaining  ^ne.  (Bev.  Stat.,  269,  273; 
Herndon's  case,  1  Lawrence,  Compt.  Dec.,  2d  ed.,  46 ;  Bender's  case, 
Id.j  341;  Star  Boute  case,  2d  Zd.,  446;  Elgee's  case,  Id.,  459;  Kansas 
case.  Id,,  301 ;  School  Fund  case,  Id.,  592  n.)  The  opinion  of  the  Attor- 
ney-General of  July  21, 1858  (9  Op.,  197),  as  to  set-off  and  under  exist- 
ing statutes  has  long  since  ceased  to  be  law.  See  opinion  of  November 
17,1881.  • 

If  it  were  necessary,  as  it  is  not,  the  inquiry  might  be  made  whether 
the  spirit  and  purpose  of  section  1766  of  the  Bevised  Statutes  do  not 
give  equal  authority. 

The  set-off,  when  thus  made,  cannot  be  changed  by  the  Secretary  of 
the  Treasury,  or  by  any  authority  except  Congress  or  the  courts  (Rev. 
Stat.,  191).  The  Secretary  is  not  charged  with  any  duty  in  such  ease 
under  the  act  of  March  3, 1875  (18  Stat.,  481).  But  the  right  of  the 
United  States  to  make  the  set-off  is  so  carefully  guarded  that  if  the 
accounting  officers  refuse  or  neglect  to  make  it,  the  Secretary  is,  perhaps, 
by  the  act  of  March  3, 1875  (18  Stat.,  481),  required  to  make  it,  and,  in 
certain  cases  therein  prescribed,  to  cause  legal  proceedings  to  be  com- 
menced to  determine  the  rights  of  parties  interested.  (Ochiltriee's  case, 
4  Lawrence,  Comp.  Dec.,  102.)  But  it  is  not  intended  now  to  decide  any 
question  as  to  the  set-off  except  that  which  arises  in  this  case.  (Bonna- 
fon's  case,  14  Court  CI.,  484.) 

2.  This  right  has  not  been  changed  by  statute. 

It  is  urged  that  the  act  of  March  3, 1883  (22  Stats.,  485),  imperatively 
requires  the  Secretewy  of  the  Treasury  "to  pay  to  the  State  of  C^eorgia"^ 
the  sum  in  question,  and  that  this  excludes  any  authority  to  make  a 
set  off.  This  would  be  true  if  there  were  no  other  law,  or  usage  having 
the  force  of  law,  affecting  the  subject.  But  this  act  is  to  be  considered 
in  connection  with,  and  as  affected  by,  other  statutes.  All  statutes 
affecting  the  same  subject-matter  are,  in  pari  materia,  to  be  construed 
together,  and  effect  must  be  given  to  all.  (United  States  r.  Taylor,  104 
U.  S.,  216). 

The  act  of  March  3, 1883  (22  Stats.,  485),  est^iblishes  the  reUtion  of 
debtor  and  ore<iitor  between  the  United  States  and  the  State  of  Georgia, 
and  this  becomes  subject  to  the  power  of  accounting  officers,  as  given 
by  section  236  of  the  Bevised  Statutes,  under  which  set-offs  are  made. 
When  one  person  executes  his  promissory  note  to  another,  there  is  an 
imperative  promise  to  pay,  but  this  is  subject  to  the  law  affecting  it 
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which  gives  a  right  of  set-off.  The  duty  of  accounting  ofiBcers  to  make 
the  set-off  in  this  case  is  clear  beyond  all  doubt^  unless  the  action  of 
the  First  Comptroller  in  certifying  a  balance  as. due  from  the  State  of 
Georgia  to  the  United  States  on  the  29th  of  May,  1868,  was  absolutely 
void,  or  has  been  in  some  form  reversed  or  rendered  inoperative.  Th<e 
right  of  set-oft'  has  not  been  changed  by  statute. 

THE  SECOND  OENEBAL  HEAD  OF  INQUIRY  IS  AS  TO  THE  EFFECT 
OF  THE  ACTION  OF  THE  FIBST  COMPTROLLER  ON  THE  2dTH  OF  MAY^ 
1868,  IN  CERTIFYING  A  BALANCE  DUE  FROM  THE  STATE  OF  aEORGIA 
TO  THE  UNITED  STATES. 

This  action  cannot  be  disregarded  by  the  First  Comptroller  or  other 
executive  officers  now  in  office,  unless — 

I.  Such  action  was  unauthorized  or  void,  or, 

II.  Is  not  conclusive  on  the  officers  of  the  Treasury  Department  now^ 
or, 

III.  May  now  be  reversed  for  error  of  law  or  fact,  or, 
lY.  Has  been  in  some  foim  rendered  inoperative. 

These  points  of  inquiry  will  be  considered  in  the  order  stated. 

I.  The  action  referred  to  of  the  First  Comptroller  is  not  void. 

There  is  a  wide  distinction  between  that  which  is  (1)  irregular  or  er- 
roneous in  law  or  fact,  and  (2)  that  which  is  void.  If  the  Comptroller 
had  (a)  no  jurisdiction  or  authority  to  certify  a  balance  against  a  cor- 
I>orate  State,  or  if,  (6)  there  was  no  such  corporate  State  as  Georgia  on 
the  29th  of  May,  1868,  his  act  was  entirely  void. 

These  subjects  will  now  be  considered,  and  it  is  regarded  as  clear^ 
that  the  propositions  hereafter  stated  are  correct. 

1.  The  action  of  the  Comptroller,  even  if  not  such  as  should  have  been 
taken,  is,  nevertheless,  valid,  so  far  as  the  Executive  Department  and 
officers  of  the  Government  are  concerned. 

(1)  That  he  erred  in  deciding,  as  a  question  of  law,  that  the  State  of 
Georgia  was  indebted  to  the  United  States  for  direct  taxes  would  seem 
probable,  and  especially  so,  if  for  any  purpose  except  for  set-off  in  such 
case  as  this.  (Kansas  case,  2  Lawrence,  Compt.  Dec,  2d  ed.,  310; 
Senate  Ex.  Doc.,  No.  24,  First  session,  Forty-sixth  Congress.)  But 
mere  irregularity  op  error,  in  the  decision  of  any  question  of  law  or  fact, 
does  not  authorize  any  subsequent  Comptroller  to  declare  the  action  of 
Sk  former  Comptroller  void.  Thus,  it  is  said :  "  It  is  an  axiomatic  propo- 
sition that  when  jurisdiction  has  once  attached,  whatever  errors  may 
subsequently  occur  in  its  exercise,  the  proceeding  being  coram  judiccy. 
can  be  impeached  collaterally  only  for  fraud.  In  all  other  respects  it  is 
as  conclusive  as  if  it  were  irreversible  in  a  proceeding  for  error. "  (McNitt 
V.  Turner,  17  Wall.,  366.)  The  leading  authorities  upon  this  subject 
are  Grignon^s  Lessee  v.  Astor  et  al.^  2  How.,  319;  Voorhees  v.  The  Bank 
of  the  United  States,  10  Peters,  449;  Cornell  v.  WQliams,  20  Wall.,  249; 
Stow  et  ah  v.  Kimball  et  ah,  28  Illinois,  93.  The  principle  thus  decided 
is  applicable  to  the  action  of  accounting  officers  in  the  exercise  of  their 
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respective  jarisdiotions,  as  fully  as  it  is  to  the  action  of  the  judicial 
<5ourts.    (Exigency  case,  3  Lawrence,  Compt.  Dec,  97.) 

Thus  the  Comptroller  now  in  office  is  embarrassed  with  and  conclud- 
•ed  by  the  judgment  of  a  predecessor.  A  judicial  court  is  not  so  embar- 
rassed or  concluded,  and  can  give  relief  without  reference  to  such  former 
judgment  or  res  adjudicata.  The  Court  of  Claims  is  not  concluded  by 
any  such  res  adjudicata  in  a  suit  brought  by  a  party  having  a  right  of 
.action. 

(2)  The  Comptroller  had  jurisdiction. 

It  is  conceded,  that,  if  in  charging  the  State  of  Georgia  with  the  som 
stated  for  direct  tax,  the  First  Comptroller  acted  without  jurisdiction^ 
his  action  is  void.  (Lessee  of  Walden  v.  Craig's  Heirs  et  ai.,  14  Peters, 
154.)  But  what  is  jurisdiction,  as  applied  to  the  First  Comptroller  t 
The  term  jurisdiction  is  derived  from  the  Latin  jus^  law,  dicere^  to  speak, 
and  as  applied  to  strictly  judicial  officers,  the  Supreme  Court  ha^  said, 
^'jurisdiction  is  the  power  to  hear  and  determine  the  subject  matter  in 
controversy  between  parties  to  a  suit,  to  adjudicate  or  exercise  any  ju- 
dicial power  over  them."  (State  of  Rhode  Island  r.  State  of  Massachu- 
setts, 12  Peters,  717.)  "  Jurisdiction  is  authority  to  hear  and  deter- 
mine." (McNitt  V.  Turner,  16  Wall.,  366.)  But  judicial  jurisdiction  ex- 
tends further  than  to  exercise  authority  "between  parties  to  a  suit." 
Thus,  the  Supreme  Court  has  said,  as  to  proceedings  in  admiralty,  and 
as  api)lied  in  some  analogous  cases,  "the  only  question  of  jurisdiction 
is  the  power  of  the  court  over  the  thing,  the  subject  matter  before  them, 
Kithout  regard  to  the  persons  who  may  have  an  interest  in  it;  all  the  world 
are  parties,^  (Grignon's  Lessee  v.  Astor,  2  How.,  338 ;  Mohr  v.  Manierre, 
101  U.  S.,  425.)  Strictly  judicial  authority  can  be  exercised  in  personam 
only  by  the  actual  service  of  process  against  the  person  to  be  affected 
by  it,  but  it  may  be  exercised  in  rem  on  constructive  service,  when  the 
subject  matter  is  within  the  territorial  limits  and  control  of  the  court. 
(Godfrey  t\  Terry,  97  U.  S.,  175;  Boswell's  Lessee  t?.  Otis  e^aZ.,  9  How., 
336;  Kendall  t?.  The  United  States,  12  Peters,  524;  Herndon  r.  Eidg- 
way  et  aZ.,  17  How.,  424;  Taylor  et  al.  v.  Carryl,  20  How.,  599;  Peal  v. 
Phipps  et  al,  ^  4  How.,  368 ;  Miller  v.  United  States,  11  Wall.,  268.)  The 
executive  jurisdiction  of  accounting  officers  of  the  United  States,  which 
is  g«a«i  judicial,  includes  the  authority  given  by  law  "  to  settle  and  ad- 
just all  claims  and  demands  whatever  by  the  United  States  or  against  them, 
and  all  accounts  whatever  in  which  the  United  States  are  concerned^  either 
as  debtors  or  as  creditors.^  (Rev.  Stat.,  236,  269,  277.)  This  authority 
exists  by  force  of  the  statute,  without  process  or  notice  to  any  party  in 
interest.  "  All  the  world  are  parties."  (Hambleton  v.  Dempsey,  20  Ohio 
R.,  168 ;  Murray's  Lessee  v.  Hoboken  Land  &  Improvement  Co.,  18  How., 
280.) 

Jurisdiction  being  thus  defined,  it  is  clear,  that  the  First  Comptroller 
has  authority  to  adjust  any  account  in  favor  of  the  United  States,  and 
against  any  corporate  State.    Thus,  the  Revised  Statutes  provide — 

^^  Seo.  236.  All  claims  and  demands  whatever  by  the  United  States  or 
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againetthem,  and  all  accounts  whatever  in  which  the  United  States  are 
concerned,  either  as  debtors  or  as  creditors^  shall  be  settled  and  adjusted 
in  the  Department  of  the  Treasury." 

And  see  sections  269,  273,  and  277. 

The  question  whether  the  evidence  on  which  a  Comptroller  acts  is  or  is 
not  sufficient  to  support  his  conclusion,  is  wholly  immaterial,  so  far  as 
his  authority  to  decide  is  concerned.  The  question  whether,  upon  the 
evidence  before  him,  a  legal  liability  properly  arises^  is  equally  immaterial, 
so  far  as  his  authority  to  decide  is  concerned,  for  he  is,  for  all  purposes  of 
his  jurisdiction  as  to  (1)  the  subject-matter  of  a  liability,  and  (2)  the  evi- 
dence to  create  itj  and  (3)  the  party  to  be  charged  with  it,  the  sole  exclusive 
judge.     (Rev.  Stat.,  191,  236,  269,  277.) 

In  Miller  v.  United  States  (11  Wall.,  299)  the  validity  of  certain  judi- 
cial proceedings  in  a  tribunal  of  special  statutory  and  liuiited  jurisdic- 
tion, were  called  in  question,  because  it  did  not  appear  of  record  that 
the  evidence  of  facts  existed  which  the  law  required  to  justify  them. 
The  case  involved  the  validity  also  of  acts  of  executive  officers.  The 
court  said: 

"This  is  not  an  objection  to  the  jurisdiction  of  the  court.  We  have 
already  shown  that  was  complete.  It  is  an  objection  to  the  regularity  of 
proceeding^  and  it  assumes  that  the  record  must  show  affirmatively  there 
was  no  irregularity.  It  presumes,  therefore,  against  the  record.  The 
general  rule,  however,  is  that  in  courts  of  record  all  things  are  pre- 
sumed to  have  been  rightly  done.  In  courts  of  limited  jurisdiction, 
indeed,  there  is  a  presumption  against  jurisdiction,  but  when  that  appears 
they  are  entitled  to  the  same  presumptions  in  favor  of  their  action  <is  other 
courts  are.  The  district  and  circuit  courts  are  of  limited  jurisdiction, 
but  they  are  not  inferior  courts,  and  they  are  therefore  entitled  to  the 
same  presumption  in  their  favor.  Those  presumptions  are  that  the 
couHy  having  jurisdiction^  smd  having  entered  judgment^  did  everything  that 
was  necessary  to  warrant  its  entry  of  the  judgment^ 

And  in  The  Philadelphia  and  Trenton  Railroad  Company  v.  Stimpson 
(l^  Peters,  458),  involving  the  validity  of  a  patent.  Justice  Story  said  : 

"  It  is  a  presumption  of  law  that  all  public  officers  perform  their  offi- 
cial duties  until  the  contrary  is  proved.  And  where,  as  in  the  present 
cast*,  an  act  is  to  be  done,  or  patent  granted,  upon  evidence  and  proofs 
to  be  laid  before  a  public  officer,  upon  which  he  is  to  decide,  the  fact 
that  he  has  done  the  act,  or  granted  the  patent,  is  prima  fa^de  evidence 
that  the  proofs  have  been  regularly  made,  and  were  satisfactory.  •  •  • 
It  is  not,  then,  necessary  for  the  patent  to  contain  any  recitals  that  the 
prerequisites  to  the  grant  of  it  have  been  duly  complied  with,  for  the 
law  makes  the  presumption." 

In  United  States  v.  Wright  (11  Wall.,  648)  the  court  cites  with  ap- 
proval the  language  of  Justice  Story  in  Allen  r.  Blunt  (3  Story,  C,  C, 
745)— 

"That  where  a  particular  authority  is  confided  to  a  public  officer  to 
be  exercised  by  him  in  his  discretion  upon  an  examination  of  facts,  of 
which  he  is  made  the  appropriate  judge,  his  decision  upon  these  facts  is, 
in  the  absence  of  any  controlling  provisions,  absolutely  conclusive  as  to 
the  existence  of  those  fact«." 

This  rule  has  been  carried  so  far  that  it  has  been  held  that,  "  when 
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the  law  entrasts  the  decisou  of  any  qaestion  of  fact1^  a  designated  public 
officer,  the  sufficiency  of  the  evidence  depends  upon  his  own  judgment, 
and  cannot  be  reviewed  by  any  other  officer  or  tribunal."  ( Woolnert  case, 
13  Court  01.,  365 ;  Kaufman's  case,  11  Court  CL,  659;  s.  c,  96  XJ.  S., 
568 ;  Bank  of  Greencastle  case,  15  Court  CL,  225 ;  Beal  Estate  Savings 
Bank  case,  16  W.,  335;  s.  c,  104  U.  8.,  728 ;  Haycroft's  case,  10  Court 
CI.,  114;  s.  c,  22  Wall.,  81.) 

And  see  Grignon's  Jjessee  v.  Astor  et  al,^  2  How.,  339 ;  Erwin  r.  Lowry, 
7  How.,  181. 

The  First  Comptroller  then  had  jurisdiction  and  authority  to  certify 
a  balance  against  the  corporate  State  of  Georgia,  as  he  did  on  the  29th 
of  May,  1868,  if  such  State  then  existed.  It  must  be  conclusively  pre- 
sumed that  he  had  evidence  which  justified  his  judgment. 

(3)  It  is  urged  that  (a)  the  State  never  assumed  the  tax;  that  {b)  the 
act  of  August  5, 1861  (12  Stat.,  294),  was  repealed  by  the  a<5t  of  June  7, 
1862  (12  Stat.,  422),  after  which  latter  date  the  State  had  no  lawful  right 
to  assume  the  tax;  that  (c)  under  the  Constitution  a  Stat«  could  not  be 
charged  with  any  portion  of  the  tax ;  that  {d)  no  State  was  by  the  act  of 
August  5, 1861,  so  charged;  that  (e)  inasmuch  as  Congress  could  not 
charge  the  State  with  a  tax,  and  as  the  State  did  not  assume  it,  the 
Comptroller  could  not  charge  it  with  a  liability,  and  hence  his  action  is 
void.  These  propositions  have  been  argued  with  great  force  and  ability. 
Some  of  them  might  have  weight  and  possibly  success,  if  no  decision 
had  been  made  heretofore  by  the  Comptroller,  or  if  the  questions  were 
in  a  shape  in  which  judicial  action  could  be  invoked  thereon.  The 
chief  propositions  above  stated  will  be  considered. 

a.  If  the  State  could  only  be  charged  in  case  it  had  by  law  assumed 
the  tax,  and  if  that  question  could  now  be  considered,  then  the  Comp- 
troller's judgment  of  May  29, 1868,  might  be  regarded  at  least  as  irreg- 
ular. This  judgment  can  only  be  attacked,  so  far  as  this  question  is 
concerned,  by  assuming  that  the  First  Comptroller  must  now  judieiallg 
know  or  ascertain  the  statutes  of  Georgia  on  this  subject.  ( Bailroad 
Co.  V.  Bank  of  Ashland,  12  Wall,  226;  Owings  v.  Hall,  9  Pet.,  625.) 
But  no  such  inquiry  can  now  be  made.  It  has  already  been  shown  that 
no  inquiry  can  now  be  made  by  executive  officers,  as  to  the  evidence  on 
which  the  judgment  of  the  Comptroller  was  rendered  May  29, 1868.  He 
had  jurisdiction  of  the  subject-matter,  so  that  his  judgment,  even  if 
erroneous,  was  not  void.  And  it  will  be  hereafter  shown  that  the  judg- 
ment so  rendered  is  a  final  and  conclusive  re«  adjudimta  so  far  as  execu- 
tive officers  are  concerned  upon  every  question  of  law  and  fact.  It  may 
be  said  that  the  Comptroller  could  not  for  any  purpose  charge  the  State 
with  a  corporate  liability  for  the  direct  tax,  because  the  statute  made 
such  tax  a  charge  only  on  the  real  property  of  citizens.  But  if  the  State 
could  under  any  law  be  charged,  for  the  one  purpose  of  the  set-off  noic  in 
question,  the  judgment  of  the  Comptroller  in  1868  on  that  question  ofhtr 
is  as  conclusive  now  as  it  is  on  any  question  of  fact.  And  it  will  l>e 
shown  hereafter  that  a  question  of  law  existed  upon  that  subject  wLich  it 
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must  be  assumed  the  Comptroller  did  decide,  and  whether  he  decided 
it  correctly  or  not  his  judgment  on  it  is  conclusive. 

b.  Though  it  is  not  material  to  the  decision  now  to  be  made,  yet  it 
has  been  determined  that  the  act  of  August  5, 1861,  was  not  repealed 
by  that  of  June  7, 1862  (United  States  i\  Taylor,  104  U.  S.,218).  And 
under  the  direct-tax  act,  any  State  may  assume  the  payment  of  the 
direct  taxes  at  any  time  before  final  payment.  The  act  of  August  5, 
1861,  laid  an  annual  tax  of  $20,000,000  (12  Stat.,  294,  sec.  8),  but  the 
act«  of  July  1, 1862  (12  Stat.,  489,  sec.  119),  and  June  30, 1864  (13  Stat., 
303,  sec.  173),  limited  it  to  the  one  first  annual  Ux.  No  limit  is  fixed  as  ^ 
to  the  time  within  which  this  tax  may  be  collected,  and  hence  there  is 
no  limit  to  the  time  in  which  any  State  may  assume  its  quota  of  the 
tax.  The  language  of  the  act  of  July  1,  1862,  is  that  "  any  State 
•  •  •  may  lawfully  assume,  assess,  collect  and  pay  into  the  Treas- 
ury of  the  United  States  the  direct  tax  or  its  quota  thereof  imposed  by 
this  act  upon  the  State  •  •  •  in  its  own  way  and  manner  by  and 
through  its  own  officers.  (12  Stat.,  311,  sec.  53.)  Any  State  which 
failed  to  assume  the  tax,  and  to  give  notice  within  the  time  prescribed 
therein,  might  not  have  a  right  to  any  deduction  therein  provided,  but 
there  was  no  limit  upon  the  right  of  the  State  to  assume.  The  act  of 
June  7,  1862  (12  Stats.,  423,  sec.  4),  provided  a  mode  of  enforcing  the 
collection  of  the  tax  by  charging  it  on  property,  but  this  did  not  repeal 
the  act  of  August  5, 1861,  or  deny  to  any  State  the  right  to  assume  the 
payment  of  the  tax.    This  view  is  recognized  by  the  act  of  May  13, 

8  (12  Stat.,  384),  which  extends  to  each  State  the  privilege  of  ay- 
ing  at  any  future  time  its  quota  of  the  direct  tax  by  presenting  claims 
against  the  United  States  for  expenses  incurred  by  such  State^  as  the  act 
says,  "in  aiding  to  suppress  the  present  insurrection.'' 

c.  The  question,  whether,  under  the  Constitution,  a  State  can  for  all 
purposes  be  charged  with  a  liability  for  a  tax,  is  not  without  difiiculty. 
This  may  present  different  phases.  Congress  may  exercise  some  powers 
in  time  of  war  which  it  may  not  in  time  of  peace.  Even  in  time  of  peace, 
if  Congress  cannot  charge  a  State  with  a  liability  to  be  enforced  by  any 
executive  or  judicial  process  against  the  property  or  credits  of  the  State, 
yet  it  may  so  far  declare  a  State  indebted  to  the  United  States,  as  to 
secure  satisfaction  of  the  debt  by  withholding  from  it  by  set-off j  as  in  this 
case^  money  admitted  to  be  due  from  the  United  States  to  such  State,  This 
does  not  assume  that  a  State  may  be  charged /or  all  purposes  with  a  cor- 
porate liability  for  the  direct  tax  but  only  for  one  purpose.  Congress 
can  undoubtedly  prescribe  the  terms  on  or  circumstances  under  which 
it  will  pay  debts  due  from  the  United  States  to  a  State.  And  the  ample 
discussion  of  the  war  power  of  Congress,  growing  out  of  the  late  civil 
war,  would  seem  to  show  that  Congress  can,  in  time  of  such  war,  charge  a 
corporate  State,  which  has  renounced  its  allegiance  to  the  Union,  with  a 
liability  to  aid  the  United  States  in  carrying  on  the  war,  and  may  en- 
force it,  if  need  be,  by  the  sale  of  the  real  and  personal  property  of  such 
State,  and  may  attach  its  stocks  and  credits.    Thus,  it  is  said  by  the 
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Supreme  Court,  in  Miller  v.  United  States  (11  Wall.,  305),  that  "  the  Con- 
stitution  confers  upon  Ck)ngres8  expressly  power  to  declare  war,  grant 
letters  of  marque  and  reprisal,  and  make  rules  respecting  captures  on 
land  and  water.  Upon  the  exercise  of  these  powers  no  restrictions  are 
imposed.  Of  course  the  power  to  declare  war  involves  the  power  to 
prosecute  it  by  all  means  and  in  any  manner  in  which  war  may  be  legiti- 
mately prosecuted.  It,  therefore,  includes  the  right  to  seize  and  confis- 
cate all  property  of  an  enemy,  and  to  dispose  of  it  at  the  will  of  the 
captor.  This  is  and  always  has  been  a  belligerent  right."  There  are 
many  authorities  equally  conclusive. 

Congress  did  not,  by  the  direct-tax  acts,  seek  to  enforce  the  collec* 
tion  of  tax  against  the  corporate  property  of  the  State,  but  the  power 
to  do  so  in  time  of  war  seems  undoubted.  The  direct-tax  acts  were  war 
measures,  and  the  validity  of  the  judgment  of  the  Comptroller  of  Ma^' 
29,  1868,  is  not  affected  by  flny  want  of  constitutional  power  in  Con- 
gress to  charge  a  corporate  State  with  a  liability  when  in  the  condition 
Georgia  was  in,  in  1861  and  1862.  But  the  action  of  the  Comptroller 
in  1868  is  only  involved  now  for  the  sole  purpose  of  set-off-^not  for  any 
purpose  of  enforcing  the  collection  of  any  charge  against  a  corporate 
State. 

d.  The  question  whether  the  act  of  August  5, 1861,  charged  the  cor- 
porate State  of  Georgia  with  a  liability  for  direct  tax  is  not  now  material  ^ 
because  the  First  Comptroller,  by  his  judgment  of  May  29, 1868,  decided 
that  the  corporate  State  was  liable  to  be  and  was  so  charged, /or  tie 
one  purpose  namedj  and  his  decision  is  now  conclusive  on  all  executive 
ofQcers.  This  will  be  fully  shown  hereafter.  And  after  such  decision 
has  been  made,  as  the  Supreme  Court  has  declared,  <<  it  is  no  longer  a 
case  between  the  correctness  of  one  officer's  judgment  and  that  of  his- 
successor."  (United  States  v.  Bank  of  Metropolis,  15  Peters,  401.)  And 
the  court  says  that  after  such  judgment  "the  judicial  tribunals  of  the 
country  must  be  resorted  to'',  in  order  to  secure  relief  against  it.  But 
in  justice  to  the  Comptroller  who  rendered  the  judgment  of  May  29,. 
1868,  it  must  be  said,  that  it  is  by  no  means  clear  that  it  was  not  sanc- 
tioned by  law,  so  far  ;^s  to  justify  it  for  all  purposes  of  set-off  now.  This, 
at  all  events,  was  a  question  of  law  which  he  was  authorized  to  decide. 
The  act  of  August  5, 1861,  declares — 

"That  a  direct  tax  of  twenty  millions  of  dollars  is  hereby  annually 
laid  upon  the  United  States,  and  the  same  shall  be  and  is  hereby  appor- 
tioned to  the  Statesy  respectively,  in  manner  following : 

"  To  the  State  of  Maine,  $420,826.  •  •  •  To  the  State  of  Georgia, 
$584,367.33J"    •     •     •. 

Sec.  53.  "That  any  State  •  •  •  may  lawfully  assume,  assess, 
collect,  and  pay  into  the  Treasury  of  the  United  States  the  direct  tax 
as  its  quota  thereof,  imposed  by  this  act  upon  the  State  in  its  own  way 
and  manner." 

Section  63  of  the  act  of  August  5, 1861  (12  Stat.,  311),  provides : 

"  That  the  amount  of  direct  tax,  apportioned  to  any  State^  Territory,  or 
the  District  of  Columbia,  shall  be  liable  to  be  paid  and  satisfied^  in  whole 
or  in  part,  by  the  release  of  such  State,  Territory,  or  District,,  duly  ex- 
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ecuted,  to  the  United  States,  of  any  liquidated  and  determined  claim  of 
such  State,  Territory,  or  District,  of  equal  amount  against  the  United 
States :  Providedy  That,  in  case  of  such  release,  such  State,  Territory, 
or  District  shall  be  allowed  the  same  abatement  of  the  amount  of  snob 
tax  as  would  be  allowed  in  case  of  payment  of  the  same  in  mouey.'^ 

The  act  of  May  13, 1862  (12  Stat.,  384),  copies  this  pro\q8ion,  and  it 
construes,  or  extends  it  to  other  claims. 

A  resolution  of  Congress  "to  provide  for  the  ascertainment  and  ap- 
portionment of  the  proper  quota  of  the  direct  tax  of  1861,  to  the  State 
of  West  Virginia,  and  other  purposes,"  approved  February  25, 1867  (14 
Stat.,  568),  declares : 

"  That  in  ascertaining  the  quota  of  the  State  of  West  Vii^nia  of  the 
direct  tax  imposed  by  the  a<5t  of  August  5, 1861,  the  Secretary  of  the  ■ 
Treasury  is  authorized  and  directed  to  charge  the  said  State  with  such  pro- 
portion of  said  tax  apportioned  to  the  State  of  Virginia,  as  the  value  of 
the  real  estate  of  the  counties  now  composing  the  State  of  West  Vir- 
ginia, including  Berkeley  and  Jeiierson,  bears  to  the  value  of  all  the 
real  estate  of  the  then  State  of  Virginia,  as  ascertained  by  the  assess- 
ment for  State  taxation  of  the  real  estate  of  the  said  State  of  Virginia 
in  the  year  eighteen  hundred  and  sixty,  giving  credit  to  the  State  of 
West  Virginia  for  such  part  of  its  proportion  so  ascertained  as  has  heei^ 
already  paidJ" 

This  of  course  means  that  the  State  shall  be  charged,  by  the  proper 
accounting  officers,  according  to  the  practice  in  the  Treasury  Depart- 
ment in  such  cases.  It  seems  to  recognize  the  authority  to  charge  a 
corporate  State  with  a  liability. 

The  act  of  July  17, 1862  (12  Stat.,  600),  provides  »«that  the  State  of 
Missouri  shall  be  entitled  to  a  credit  against  the  direct  tax  apportioned  to 
said  State  •  ♦  •  for  ail  sums  of  money  expended  by  said  State 
♦  •  •  in  suppressing  insurrection  against  the  United  States.*^  The 
provision  above  quoted  from  section  53  of  the  act  of  August  5, 1861,  fur- 
nishes a  special  and  specific  mode  by  which  "  any  liquidated  and  deter- 
mined claim  of  such  [any]  State  •  •  •  against  the  United  States  "  as 
the  act  says,  ^^  shall  be  liable  to  be  paid"  when  the  quota  of  direct 
taxes  apportioned  to  the  State  remains  unpaid.  Here  is  a  special  mode 
provided  for  paying  such  *'  liquidated  and  determined  claim."  It  was 
designed  to  do  justice  to  each  State,  and  to  the  United  States.  The 
citizens  of  Georgia  are  interested  in  having  the  claim  of  Georgia  now 
applied  as  payment  on  the  direct  tax  if  their  lands  may  yet  be  charged 
with  the  payment  of  direct  taxes.  And  there  is  much  reason  for  say- 
ing that  the  State  of  Georgia  is  confined  to  the  statutory  mode  of  re- 
dress. It  is  well  settled  that  where  a  right  is  created  by  a  statute^  and  a 
specific  mode  of  relief  is  therein  given  to  secure  it^  the  parties  are  confined 
to  that  alone.  Thus,  it  is  said,  that  "  where  by  a  statute  •  •  •  a 
new  right  is  given,  and  a  specific  relief  given  for  the  violation  of  such 
right  the  •  •  ♦  remedy  is  confined  to  that  given  by  the  statuteJ^  (Sedg- 
wick on  Statute,  2d  ed.,  76,  citing  City  of  Boston  v.  Shaw,  1  Met.,  130  j 
Crosby  v.  Bennett,  7  Met.,  17  ;  Smith  v.  Lockwood,  13  Barb.,  209;  Dud- 
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ley  V.  Mayhew,  3  Ooms.,  9.    And  see  State  v,  Mario w,  15  Ohio  St.,  134; 
Haycrafts,  10  Court  01.,  114 ;  s.  c,  22  Wall.,  81 ;  State  ex  rel.  Commis- 
fiioners  of  Hamilton  Co.,  26  Ohio  St.  B.,  369.)     The  principle  thus 
stated  may  have  some  application  by  way  of  analogy  here»   And,  in  view 
of  all  the  circomstances,  it  may  reasonably  be  inferred  that  Congress 
intended,  that  when  the  United  States  is  indebted  to  a  State,  and  the 
quota  of  direct  tax  apportioned  to  such  State  has  not  been  paid,  such 
quota  as  the  statute  says,  ^^  shall  be  liable  to  be  paid  and  satisfied  in 
whole  or  in  part"  by  the  application  thereon  of  such  claim  of  the 
State.    The  manifest  justice  of  such  a  construction,  in  reference  to  con- 
ditions which  existed  at  the  time  said  acts  were  passed,  is  an  element 
.which  cannot  be  overlooked,  since  it  is  to  be  presumed  that  Congress 
then  intended  to  secure  equal  and  exact  justice  among  all  the  States. 
And  it  would  seem  that  the  idea  which  prevailed  in  Congress,  in  pass- 
ing  these  actSj  was,  that  it  would  not  be  equal  justice  for  Congress,  to 
reward  any  States  for  refusing  to  assume  and  pay  its  just  quota  of  the 
tax,  by  paying  to  it  the  claims  it  might  present  against  the  United 
States,  and,  at  the  same  time,  to  withhold  the  payment  of  such  claims 
from  States  which  had  by  law  assumed  the  payment  of  their  respective 
quotas  of  the  tax.    It  may  be  stated  also  that  sums  due  to  the  States 
of  Kansas,  Missouri,  West  Virginia,  and  other  States,  respectively,  have 
been  withheld  and  applied  on  the  respective  quotas  of  direct  tax  appor- 
tioned to  said  States,  neither  one  of  which  assumed  such  quota.    The 
Attorney-General  refused  to  aid  the  State  of  Kansas  in  obtaining  relief 
against  the  set-off  so  made.   Kansas  case,  2  Lawrence  Compt.  Dec.,  327. 
As  to  Kansas  there  was  a  quoM  or  conditional  assumption  of  the  direct 
tax  which  was  inoperative,  because  never  assented  to  by  Congress. 
There  are  reasons,  of  course,  existing  now  which  may  be  urged  against 
any  further  collection  of  direct  taxes,  but  these  are  not  applicable  in 
construing  statutes  enacted  betbre  such  reasons  existed.    Congress  can 
change  these  laws,  but  executive  officers  cannot. 

(4)  If  there  was  on  the  29th  of  May,  1868,  no  such  corporate  State  as 
the  State  of  Georgia,  then  no  liability  could  be  charged  against  it.  A 
liability  cannot  be  charged  against  a  nonentity.  This  is  clear.  But 
such  corporate  State  did  then  exist. 

The  decision  of  the  question,  whether  on  the  29th  of  May,  1868,  there 
wa«  such  a  political  corporate  State  within  the  territorial  limits  of 
Georgia  as  could  be  charged  with  a  liability,  can  only  be  reached' by  a 
consideration  of  some  legal  principles  and  some  historical  facts. 

"  The  word  State  describes  sometimes,  a  people  or  community  of  in- 
dividuals united  more  or  less  closely  in  political  relations,  inhabiting 
temporarily  or  permanently  the  same  country ;  often  it  denotes  only 
the  country,  or  territorial  region,  inhabited  by  such  a  community ;  not 
usfrequently  it  is  applied  to  the  government  under  which  the  people 
live ;  at  other  times  it  represents  the  combined  idea  of  people,  terri- 
tory, and  government.^  (Texas  v.  White,  7  Wall.,  700 ;  s.  c,  25  Texas. 
466.) 
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It  will  uot  be  doubted,  that  the  State  of  Georgia,  had  all  the  elements 
of  a  perfect  State  in  our  system  of  government,  at  lea«t  up  to  iJ^ovem- 
ber  18, 1860,  when  its  legislature  passed  an  act  appropriating  $1,000,000 
to  arm  and  equip  military  forces,  and  called  a  State  convention,  wliich 
met  January  17, 1861,  and  January  19  passed  an  ordinance  of  secevssion, 
and  on  March  16,  ratified  the  Confederate  constitution.  (McPherson's 
History  of  Rebellion,  3.)  It  has  been  said,  also,  that  "the  citizens  owe 
supreme  allegiance  to  the  Federal  Government",  and  that  "in  organiz* 
ing  this  rebellion,  they  have  acted  as  Staten  claiming  to  be  sovereign 
over  all  persons  and  property  within  their  respective  Jimits."  (Prize 
Oases,  2  Black,  673.)  The  actual  state  oi flagrant  war  which  followed, 
was  declared  "  at  an  end"  by  the  President's  proclamation  of  April  5, 
1866.  This  found  in  full  openxtion  the  State  government  which  had  ex- 
isted under  the  Confederate  constitution  during  the  war.  May  3, 1865, 
Governor  Joseph  E.  Brown  issued  a  proclamation  calling  an  extra  meet- 
ing of  the  legislature  for  May  22,  but  this  was  annulled,  May  14,  by  an 
order  of  Major-General  Gilmore,  of  the  Union  army;  and  , June  17  the 
President  appointed  James  Johnson  provisional  governor,  who  issued 
a  proclamation  July  13  fixing  the  first  Wednesday  in  October  for  an 
election  for  delegates  to  a  State  convention  which  niet  October  25,  and 
OD  October  30  repealed  the  ordinance  of  secession,  and  passed  an  or- 
dinance dividing  the  State  into  seven  congressional  districts,  and  on 
November  4  declared  slavery  abolished.  The  convention  adjourned  No- 
vember 8.  November  15  an  election  was  held  for  State  officers  and  Bep- 
resentatives  in  Congress.  December  4,  the  legislature  met,  and  on  the 
next  day  ratified  the  anti-slavery  amendment  to  the  Constitution.  (Mc- 
Pherson's  History  of  Beconstruction,  20.)  The  legislature  held  a  ses- 
sion in  1866,  and  on  the  9th  of  November,  acted  on  the  XIV  Amend- 
ment to  the  Constitution.  (lef.,  194.)  During  all  this  time  a  complete 
State  government  was  in  operation  in  all  its  departments — ^legislative, 
executive,  and  judicial. 

While  this  condition  of  affairs  existed  the  reconstruction  acts  of  Con- 
gress of  March  2, 1867  (14  Stat.,  428),  and  July  19,  1867  (15  Stat.,  14), 
were  passed.  The  former  of  these  in  a  preamble  recited,  that  ^'no  legal 
State  governments  or  arf^g^ate  protection  for  life  or  property  now  exists 
in''  certain  States  named,  including  Georgia.  These  acts  provided  a 
mode  of  reorganizing  State  governments  by  the  aid  and  under  the  mili- 
tary supervision  of  the  United  States,  with  power  in  district  military 
commanders,  to  suspend  or  remove  from  office,  any  officer  or  person 
holding  or  exercising  any  civil  or  military  office  or  duty,  under  any 
election  or  appointment  by  authority  of  the  pre-existing  State  govern- 
ment, and  gave  authority  to  such  commanders  to  detail  some  competent 
officer,  or  appoint  some  other  person  to  perform  the  same  duties.  Au- 
thority waa  given  to  make  a  registration  of  voters,  and  it  was  provided 
that  when  the  people  of  any  State  had  formed  a  State  constitution  by  a 
eonvention  of  delegates  duly  elected,  and  complied  with  other  condi- 
24D83 
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tious,  the  fcjtate  should  be  declared  entitled  to  representation  in  both 
branches  of  Congress. 

March  11,  1867,  a  military  order  assigned  Georgia  to  the  Third  Mili- 
tary District,  under  the  command  of  General  George  H.  Thomas,  (Mc- 
Pherson's  Hist.  Reconst,  200.)  April  1, 1867,  a  military  order  of  Major- 
General  John  Pope  declared  that  •'  the  civil  officers  at  present  in  office 
in  Georgia  •  •  •  will  retain  their  offices  until  the  expiration  of  their 
terms  of  service,  unless  otherwise  directed  in  special  cases."  {Id.,  204.) 
May  21,  1867,  the  State  was  divided  into  registration  districts,  (Jd., 
319.)  October  29  to  November  2,  inclusive,  an  election  was  held  for 
•delegates  to  a  State  convention.  The  result  was  declared  November  19, 
4ind  the  convention  was  directed  to  meet  in  Atlanta,  December  9.  It 
met  accordingly,  adopted  a  new  State  constitution,  and  adjourned 
March  11,  1868.  {Id.,  319.)  This  constitution  was  ratified  by  a  vote  of 
the  people  April  2!»,  1868. 

The  act  of  Congress  of  June  25,  1868,  in  a  preamble,  declared  that 
•Georgia  had  adopted  a  constitution,  and  provided,  also,  that,  on  pre- 
scribed conditions,  the  State  should  be  entitled  and  admitted  to  repre- 
sentation in  Congress  as  a  State  of  the  Union.  (Id.,  337.)  July  28^ 
1868.  military  government  ended  by  order  of  that  date.  (W.,  422.) 
During  all  the  period  from  the  end  of  flagrant  war  April  5,  1866,  to 
completed  reconstruction  July  28, 1868,  there  was  in  operation  a  com- 
plete State  government.  The  State  government,  which  existed  from 
June  17, 1866,  to  the  military  order  of  April  1, 1867,  was  recoguized  as 
legal  by  the  National  Executive  government  at  Washington  City, 
though  it  was  declared  not  legal  by  Congress  by  act  of  March  2, 1867. 
PaschaPs  Annotated  Const.  (3d  ed.,)  p.  271,  note  274.  The  govern- 
ment inaugurated  and  continued  under  the  act  of  March  2, 1S67,  up  to 
the  act  of  Congress  of  December  22, 1869  (16  Stat.,  59),  was  regarded 
by  Congress  as  legal,  though  again  reorganized  under  this  latter  act, 
and  finally  restored  by  act  of  July  15, 1870  (16  Stat.,  363) ;  McPherson, 
609,611.  During  the  period  of  Presidential  reconstruction  the  execu- 
tive action  was  based  on  the  idea  that  although  flagrant  war  had 
ceased,  yet  there  was  a  condition  or  state  of  war — non  flagrante  hello ^  sed 
nondnm  cessante  helloy  which  justified  the  intervention  of  the  President 
as  Commander-in-Chief  of  the  Army.  (Lawrence's  Law  of  Claims,  209; 
Mrs.  Alexander's  Cotton  case,  2  Wall.,  404 ;  Texas  v.  White,  7  Wall., 
700.)  The  period  of  congressional  reconstruction  proceeded  on  the  same 
idea,  and  on  that  of  the  exclusive  authority  of  Congress  clothed  by  the 
Constitution  with  the  power  and  charged  with  the  duty  to  "guarantee 
every  State  in  the  Union  a  republican  form  of  government."  (Const, 
Art.  IV,  sec.  4 ;  Luther  v.  Borden,  7  How.,  1 ;  Texas  v.  White,  7  Wall-, 
700.)  It  is  entirely  immaterial  now  whether  the  President  or  Congre^ 
was  right,  or  whether  both  were  wrong.  The  fact  remains,  that  a  com- 
plete government,  which  Congress  regarded  as  legal,  existed  in  Geor- 
gia on  the  29th  of  May,  1868,  when  it  was  charged  with  a  liability  for 
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direct  taxes.  If  it  was  quaei  military,  it  was,  nevertheless,  the  govern- 
ment of  the  State,  and  the  Sapreme  Ooart  has  said  tbat  '^  the  Oonsttta- 
tion  itself  provides  for  military  government  as  well  as  for  civil  govern- 
ment." {Ux  Parte  Milligan,  4  Wall.,  137.)  It  was  the  State  government 
which,  on  the  2l8t  of  July,  1868,  ratified  the  XIY.  Amendment  to  the 
Constitution  of  the  United  States  (McPherson's  Hist.  Recoust,  428 ;  Cer- 
tificate of  Secretary  Seward  July  20, 186.S,  Id.^  379).  The  validity  of  the 
ratification,  and  consequently  the  power  to  make.it,  have  been  recognized 
and  admitted  by  the  legislative,  executive  and  judicial  departments  of 
the  IN'ational  and  State  governments. 

Under  the  same  State  government  laws  were  enacted,  taxes  levied 
and  collected,  State  and  municipal  financial  liabilities  created  and  as- 
samed,  crimes  punished,  and  every  legislative,  executive  and  judicial 
function  of  a  perfect  corporate  State  fully  exercised.  Manifestly  a  cor- 
porate State  was  in  existence  capable  of  being  charged  with  a  pecuniary 
liability.  Some  acts  of  the  illegal  de  facto  State  governments,  existing 
daring  the  war,  have  always  been  regarded  as  valid,  as  those  affecting 
personal  relations,  and  rights  in  no  way  connected  with  or  in  aid  of  the 
operations  of  the  Confederate  States.  (Texas  v.  White,  7  Wall.,  700.) 
The  Supreme  Court  has  said  ^<  that  the  governments  which  had  been 
established  [under  Presidential  reconstruction],  and  had  been  in  actual 
operation  under  executive  direction,  were  recognized  by  Congress  [by 
act  of  March  2, 1867]  as  provisional,  as  existing,  and  as  capable  of  con- 
tinnance."  (Texas  v.  White,  7  Wall.,  731.)  And  such  State  has  been 
recognized  as  a  perfect  corporate  State  competent  to  maintain  a  suit  in 
the  courts  of  the  United  States.    (i<f .,  732.) 

"The  laws  of  a  conquered  country  remain  in  full  force  as  far  as  they 
are  consistent  with  the  government  of  the  conquerors,  and  a  fortiori 
must  it  be  held  that  the  laws  of  a  State  survive  a  peaceable  change  of 
its  constitution.''    (Cass  v.  Dillon,  2  Ohio  St.,  607.) 

When  Congress,  by  the  act  of  March  2, 1867  (14  Stat.,  428),  expressly 
declared  that  the  State  governments  then  existing  in  certain  States, 
including  Georgia,  should  "  be  deemed  provisional,"  this  made  them 
legal.  The  " reconstruction  acts"  recognized  the  State  governments 
created  under  executive  power  "  as  provisional,  as  existing,  and  as 
capable  of  continuance."  (Texas  v.  White,  7  Wall.,  731.)  The  Supreme 
Court  has  said,  "it  rests  with  Congress  to  decide  what  government  is 
the  established  one  in  a  State."  (Luther  v.  Borden,  7  How.,  42.)  There 
is  no  valid  objection  to  the  charge  against  the  State  of  Georgia,  based 
on  the  idea  that  "  there  was  no  legal  State  government  in  Georgia,  and 
no  corporate  State  when  the  First  Comptroller  certified  said  balance  to 
be  due  by  the  State  of  Georgia."  Nor  is  the  objection  to  said  charge 
tenable,  that  the  Comptroller  "  simply  used  this  form  of  stating  the 
account  [against  the  State]  in  a  geographical  sense."  It  must  be  pre- 
sumed he  intended  to  certify  a  balance  in  a  form  to  create  a  liability, 
at  least  for  the  purpose  of  set-ofiT,  for  otherwise  his  act  would  be  mean- 
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ingless.  The  geographical  State  could  Dot  bfi  charged  >Kith  a  liability. 
The  Comptroller  evidently  intended  his  certificate  of  indebtednesu  to 
operate  against  the  corporate  tState  of  Georgia,  precisely  as  his  similar 
certificates  operated  against  other  corporate  States.  He  thus  charged^ 
and  gave  subsequent  creditn^  to  other  corporate  States.  Hence,  the 
action  of  the  First  Comptroller,  in  charging  Georgia  as  a  coqjorate 
State,  is  nol  void  for  want  of  the  existence  of  such  State  as  a  party 
liable  to  be  charged. 

II.  The  action  of  the  Comptroller,  in  certifying  a  balance  against  the 
State  of  Georgia,  is  conclusive  on  the  accounting  officers  now.  The 
authorities  and  usage  settle  this  question. 

It  was  said  by  the  Supreme  Court  of  the  United  States  on  the  ques- 
tion as  to  whether  the  Postmaster  General  had  authority  to  disallow 
crediti)  in  favor  of  a  contractor,  which  had  been  allowed  by  his  prede- 
oe^ssor,  that — 

'^The  successor  of  Mr.  Barry  had  the  same  power,  and  no  more,  tban 
his  predecessor,  aud  the  power  of  the  former  did  not  extend  to  the  re- 
call of  credits  or  allowances  made  by  Mr.  Barry,  if  he  acted  within  the 
scope  of  official  authority  given  by  law  to  the  head  of  the  Department 
This  right  in  an  iucumbent  of  reviewing  a  predecessor's  decisions,  ex- 
tends to  [1]  mistakes  in  matters  of  fact  arising  from  errors  in  caleulfl- 
tion,  and  [2]  to  cases  of  refected  claims,  in  which  material  testimony  ift 
afterwards  discovered  and  produced.  But  if  a  credit  has  been  given, 
or  an  allowance  made,  as  these  were,  by  the  head  of  a  Department,  and 
it  is  alleged  to  be  an  illegal  allowance,  the  jtidicial  tribunals  of  tke  oountni 
must  be  resorted  to,  to  construe  the  law  under  which  the  allowance  was 
made,  and  to  settle  the  rights  between  the  United  States  and  the  party  U 
whom  the  credit  was  given.  It  is  no  longer  a  case  between  the  correct- 
ness of  one  officer's  judgment  and  that  of  his  successor." 

(The  United  States  v.  Bank  of  Metropolis,  16  Peters,  400-1.) 

The  conclusive  elBFect  of  a  decision  of  the  Comptroller  is  recognized 
in  Murray's  Lessee  v,  Hoboken  Land  and  Improvement  Co.  (18  How,, 
281),  in  which  the  court  says,  •'The  act  of  1820  (3  Stat.,  505)  makes 
•  •  •  provision  for  reversing  the  decision  of  the  accounting  officers 
of  the  Treasury.  But  until  reversed  it  is  final  and  binding^  (Ridgway 
V.  Hays,  5  Cranch,  C.  C,  23;  Comegys  v.  Vasse,  1  Pet.,  193.) 

The  same  principle  has  been  affirmed  by  successive  Attorn^-Gen- 
eral;  by  Wirt,  October  20, 1823  (1  Op.,  629) ;  October  1, 1825  (2  CX,  S); 
by  Berrien,  December  4,  1829  (2  Op.,  303) ;  by  Taney,  Septeml>  ^^y 
1831  (2  Op.,  464);  by  Butler,  March  26,  1834  (2  Op.,  629);  by  GtriSi 
April  24, 1839  (3  Op.,  461) ;  by  Gilpin,  April  28,  1840  (3  Op.,  521  ^J 
Kelson,  October  18, 1844  (4  Op,,  341);  by  Toucey,  September  8,  1^(5 
Op.,  29) ;  by  Johnson,  June  27,  1849  (5  Op.,  122) ;  November  14 j^ 
(5  Op.,  176) ;  by  Black,  June  4, 1857  (9  Op.,  34);  September  26,  1^ 
Op.,  100);  March  17,  1859  (9  Op.,  300);  and  August  25, 1859  (| 
387) ;  by  Bates,  April  25, 1862  (10  Op.,  231) ;  May  19, 1862  (10  Op. 
by  Stanbery,  January  27,  1868  (12  Op.,  355);  by  Hoar,  April  2#J 
(13  Op.,  33);  May  5, 1870  (13  Op.,  226);  and  by  Bristow,  June  21 
(13  Op.,  456 ;  2  Op.,  115;  6  Op.,  507,  605;  13  Op.,  3). 
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This  rt^le  has  the  sanction  of  usage  in  the  Treasary  Department. 
(Wood's  case,  1  Lawrence,  Compt.  Dec,  2d  ed.,  99 ;  Herndon's  case,  Id.^ 
47 ;  Police  case,  Id.,  70 ;  Viser's  case,  Id.,  79 ;  Kansas  case,  2  Id.,  2d  ed., 
301;  Hobb's  case,  Id.,  553;  Martin's  case,  Id.,  333;  Star  Bont«  ease. 
Id.,  454.) 

It  is  recognized  in  the  Court  of  Claims.  (Lavalette's  case,  1  Ct.  01., 
147;  Chorpenning's  case,  3  Id.,  140;  McKee's  case,  12  Ct.  CI.,  534;  Cor- 
son r.  United  States,  17  Ct.  CL,  348.) 

It  seems  to  rest  on  the  principle  that  where  a  statute  gives  an  ofiScer 
authority,  and  requires  him  to  exercise  his  judgment  and  discretion,  the 
validity  of  his  act  in  execution  of  his  power  cannot  be  made  to  depend 
on  the  wisdom  or  skill  which  may  have  accompanied  its  exercise,  and 
hence  cannot  be  called  in  question.  (Exigency  case,  3  Lawrence,  Compt. 
Dec.,  97,  and  cases  therecited ;  Ex  Parte  Randolph,  2  Brock.,  473 ;  O'Neale 
V.  Thornton,  6  Cranch,  53 ;  s.  C,  1  Cr.,  C.  C,  269 ;  Bank  United  States 
V.  Moss,  6  How.,  38;  SchelPs  Gii8e,po8t;  Johnson  r.  Tonsley,  13  Wall., 
72 ;  St«el  v.  Smelting  Co.,  106  U.  S.,  447.)  This  whole  subject  is  more 
fully  discussed  in  another  case.  (Reeside's  Appeal,  4  Lawrence,  Compt. 
Dec,  168.) 

Since  the  act  of  March  30,  1868  (Rev.  Stat.,  191),  as  applied  to  the 
case  now  under  consideration,  the  question  is  no  longer  left  in  doubt. 
(Kansas  case,  2  Lawrence,  Compt.  Dec,  2d  ed.,  301.) 

There  may  be  running  accounts,  on  which  payments  may  be  errone- 
ously made,  and  which  are  open  to  correction  on  final  settlement.  (But- 
ler, Attorney  General,  May  3,  18  U  (2d  Op.,  650);  Black,  June  4,  1857 
(9  Op.,  34);  Bates,  April  25, 1862  (10  Op.,  235);  Williams,  July  10,  1874 
(14  Op.,  412);  Swift  Co.  v.  United  Stiites,  105  U.  S.,  695;  Hobbs'  case, 
17  Ct.  CL,  199;  Star  Route  case,  2  Lawrence,  Compt.  Dec,  2d  ed.,  455; 
Keeside's  Appeal,  4  Lawrence  Compt.  Dec,  168 ;  Swift  &  Co.  v.  United 
States,  18  Ct.  CL,  42.)    But  no  such  question  arises  in  this  case. 

III.  The  action  of  the  First  Comptroller  in  certifying  a  balance  against 
the  State  of  Georgia,  cannot  now  be  reversed  or  set  aside  for  error  of  law 
or  fact. 

There  are  cases  in  which  such  action  may  be  opened  up  and  recon- 
sidered. 

1.  When  a  claim  is  rejected  by  the  Comptroller,  his  action  may  be 
opened  up  for  reconsideration  by  order  of  the  Secretary  of  the  Treasury. 
This  is  settled  by  long  usage  in  the  Treasury  Department.  (United 
States  V.  Bank  of  Metropolis,  15  Peters,  401;  Wood's  case,  1  Lawrence, 
Compt.  Dec,  2d  ed.,  9;  Police  case.  Id.,  70;  Ashtou's  case,  Id.,  162; 
Crocker's  case.  Id.,  298 ;  Kansas  case,  2  Lawrence,  Compt.  Dec,  2d 
ed.,  301,  313 ;  Hobb^s  case.  Id.,  553;  Reward  case.  Id.,  546.)  The  act  of 
Jane  14,  1878  (20  Stat.,  130,  sec  4,  last  proviso),  recognizes  this  mode 
of  relief,  by  declaring  that  it  shall  not  be  construed  "  to  authorize  the 
re-examination  and  payment  of  any  claim  or  account  which  has  been 
once  examined  and  rejected,  unless  reopened  in  a^ordance  ivith  existing 
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law/*  The  statutory'  recoguition  of  a  power  is  generally  equivalent  to 
a  gtaut  of  power.  (State  t^.  Miller,  23  Wis.,  634 ;  Otto's  case,  3  Lawrence^ 
Gompt.  Dec,  303;  15  Op.  AttGen.,  322;  Const.  Upited  States,  Art.  I, 
sec.  9;  Story,  Coust.,  1331 ;  Holden  v.  Joy,  17  Wall.,  211.) 

2.  There  is  a  proceeding  in  the  nature  of  a  writ  of  error  coram  nobtMj 
or  new  trial  in  certain  cases  under  section  191  of  the  Revised  Statutes 
be/ore  a  irarrant  for  payment  is  siffned.  (Kansas  case,  2  Lawrence,  Gompt. 
Dec.,  M  ed.,  314.)  This  is  authorized  by  section  19^  of  the  Bevised 
Statutes,  which  provides  as  follows : 

^^Sbg.  191.  The  balances  which  may  from  time  to  time  be  stated  bj 
the  Auditor  and  certified  to  the  heads  of  departments  by  *  *  *  the 
Gomptrollers  of  the  Treasury,  upon  the  settlement  of  public  accounts, 
shall  not  be  subject  to  be  changed  or  modified  by  the  heads  of  departments^ 
but  shall  be  conclusive  upon  the  executive  branch  of  the  govemmentj  and 
be  subject  to  revision  only  by  Congress  or  the  proper  courts.  The  head  of  the 
proper  department,  before  signing  a  warrant  for  any  balance  certified  to 
him  by  a  Comptroller^  may,  however,  submit  to  such  Gomptroller  any 
facts  in  his  judgment  affecting  the  correctness  of  such  balance,  but  the 
decision  of  the  Comptroller  thereon  shall  be  final  and  conclusive,  as  herein- 
before provided.'' 

The  authority  of  'Hhe  head  of  the  proper  department"  to  submit  to 
the  Gomptroller  ^'  any  facts  in  his  judgment  affecting  the  correctnesa 
of ''  a  balance,  only  exists  in  those  cases,  respectively,  in  which  a  war- 
rant for  payment  (Rev.  St>at.,  248,  269,  305)  of  a  claim  allowed  in  favor 
of  a  claimant  against  the  United  States  is  to  be  issued.  This  is  the 
necessary  effect  of  the  words  employed  in  section  191  of  the  Revised 
Statutes.  This  view  of  the  statute  is  supported  by  the  usages  applied 
to  other  statutes  in  some  respects  analogous.'  (Claims- Assignment  case, 
3  Lawrence,  Compt.  Dec,  29.) 

3.  In  the  case  of  the  United  States  v.  Bank  of  Metropolis  (15  Peters, 
401)  the  Supreme  Court  said,  "This  right  in  an  incumbent  of  review- 
ing a  predecessor's  decisions  extends  [1]  to  mistakes  in  matters  of  fact 
arising  from  errors  in  calculation,  and  [2]  to  cases  of  r^ected  claims  in 
which  material  testimony  is  afterwards  discovered  and  produced.''  The 
court  does  not  refer  to  any  statute  authorizing  the  correction  of  errors 
in  calculation,  nor  declare  that  it  rests  on  usage^  nor  state  si>ny  principle 
on  which  it  can  be  done.  On  principle  the  final  decision  of  an  account- 
ing officer  would  seem  to  be  as  conclusive  on  all  other  executive  oificers 
as  the  final  judgment  of  a  judicial  court,  (Exigency  case,  3  Lawrence, 
Gomi)t.  Dec,  97.)  The  common-law  principle  on  which  the  finality  rests 
is, "  that  when  a  special  tribunal  is  erected  with  limited  power  and  a  par- 
ticular jurisdiction,  wiienever  the  power  is  once  executed,  the  jurisdic- 
tion is  exhausted  and  at  an  end ;  that  the  person  thus  invested  with 
power  is,  in  the  language  of  the  \'a,Wj  functus  offi^io.^  (Ex  parte,  Ban- 
dolph,  2  Brock.,  473.)  This  principle  has  been  made  absolute  by  a  de- 
claratory statute.     Act  March  30, 1808  (15  Stat.,  54) ;  Rev.  Stat.,  191. 

But  it  may  properly  be  said  that,  where,  on  the  record  of  the  execn- 


Digitized  by  VjOOQIC 


Right  to  Apply  Appropriationg  by  wtty  of  Set-Off-'Georgia  Caw.    375 

tive  decision,  there  is  apparent  an  error  in  calcalation,ther«a2^pment 
ifi  that  which  follows  a  correct  computation.  What  the  Supreme  Court 
calls  a  "  reviewing  ^  in  such  case  would  seem  to  be  only  a  construction 
of  what  has  already  been  done  to  ascertain  its  meaning.  In  such  case 
a  false  description  in  the  record  may  be  rejected,  if  there  be  sufficient 
other  descriptive  matter  to  indicate  the  real  purpose  intended.  (False- 
Description  case,  3  Lawrence,  Compt.  Dec,  265;  Oolbath's  case,  Jof.,  280.) 

4.  The  three  cases  mentioned  comprehend  all  in  which  a  balance,' once 
certified  by  a  Comptroller,  may  be  opened  up  for  reconsideration  by  a 
successor. 

In  the  Treasury  Department  practice  there  is  no  writ  of  error,  as  at 
common  law  in  judicial  proceedings,  nor  are  there  any  equivalent  pro- 
cess or  proceedings,  except  in  the  modes  and  cases  stated. 

The  action  of  the  Comptroller  cannot  now  be  reversed  for  any  error 
of  law  or  fact. 

IV.  The  certified  balance  of  May  29,  1868,  has  not,  in  any  form,  been 
rendered  inoperative.  The  act  of  July  28, 1866  (14  Stat.,  331),  author- 
ized the  Secretary  of  the  Treasury  to  suspend,  until  January  1,  1868,  the 
collection  of  direct  taxes  in  States  previously  declared  in  insurrection. 
This  did  not  release  any  liability  for  direct  taxes,  oven  for  the  period 
covered  by  it.  Its  operation  expired  January  1, 1868.  After  this,  while 
the  direct-tax  acts  were  in  force,  and  the  authority  to  collect  taxes  in 
full  operation,  the  First  Comptroller,  on  May  29, 1868,  certified  a  balance 
as  due  the  Un  ited  States  from  the  State  of  Georgia.  After  this  the  act  of 
July  23,  1868  (15  Stat.,  260),  further  suspended  the  collection  of  direct 
taxes  until  January  1,  1869.  While  these  acts  suspended  the  collection 
of  taxes,  they  did  not  suspend  the  right  of  set-off.  And  if  they  had  done 
so,  they  are  now  obsolete,  and  there  is  no  statute  which  releases  the 
present  Comptroller  from  the  duty  of  making  the  setoff.  Therefore, 
the  certified  balance,  of  May  29,  1868,  remains  as  a  judgment  in  force 
in  favor  of  the  United  States  against  the  State  of  Georgia,  for  the  pur- 
pose of  the  set-off  now  in  question. 

The  Second  Comptroller  will  be  advised  to  certify  a  balance  due  to 
the  State  of  Georgia,  and  to  state  that  it  is  "  to  be  paid  to  the  Treasurer 
of  the  United  States^  to  be  by  him  deposited  to  the  credit  of  the  State  oj 
Georgia^  on  account  of  direct  tcLxes  charged  against  the  StateJ^  (Kansas 
case,  2  Lawrence,  Compt.  Dec,  2d  ed.,  325.)  The  Secretary  of  the 
Treasury  will  be  advised  to  grant  a  warrant  to  be  issued  accordingly. 
(Rev.  Stat.,  248.)  This  will  be  the  only  warrant  which  is  "  warranted  by 
law."     (Rev.  Stat.,  269.) 

Treasury  Department, 

First  Comptroller's  Office^  May  12,  1883. 


Digitized  by  VjOOQIC 


376  First  GQinptroller^s  Office,  Treasury  Department. 

NoTB  BY  First  Comptkollkr. 

For  much  valuabli*  iufuriuntion  on  the  dubjeeC  of  direct  taxes  see  Seuate  Ex.  Doc. 

The  following  table  prosentH  informa 

Tabular  statement  of  the  direvt  tax  under  act  of  JuffiMt  5,  1861,  relating  to  the  States^  Ttr- 

pajfrnente,  and  the  oovdHUm 


tfo  'fea5  *?.§  Payments   as    credit«d    in   ad-  o^ 

ta  K:3i  2  S^  juMm«nt8  by   the  accouDtiui;  "j  o 

««  p.     o  la  a  -  S| 

"^i  Fl  O  '  li^       s§."     =^2  ^1- 


StateH.Territ«rias.d.c Y-l       5 -|  «•  1'?^  5  ||  ^  ^ S         ||- 


S        2-a     '.^  5  fl^  §£2  a*^S  a-=«  p* 

C2g       r^,.-  's^c  f»-3  'OSg'         *1S 


^ 


1^5      Isll  og^          IjS        I^^       llfl        |5. 

J«          ft  cy            3            5           H              5 

Alabama 55.862  May  29.  1868    $529,313  33 $529,813  « 

ArkanaaiJ 55. 627  May  29,  1868      261,886  00 261,88800 

California 55,633  May  29,  1868      254,538  67 

Do 10.813  (kt.  8.    1875    $247,44541    $247.44541       7,OW88 

Colorado 55.624  May  29,  1S68        22,905  33 . 

Do 34, 699  Apr.  27,  1883     1,51680 1,51689     21«38844 

Connecticut 55, 488  May  29.  1 868      308,214  00    

Do 10,725  Aug.  11,1874   261,981  90  $46. 232  10     308,214  00    Balanced. 

Dakota  (a) 55,625  May  29,  18C8  3,24133 3.24133 


Delaware 55,490  May  29,  1868  ,      74,  688  38 

Do(6) 10,801  Ih'c.  16,  1874  !  68,136  36 

Do 34,695  Apr.  25,  1883   2,635  07  c  3,911  81       74, 688  33   Bftlanced. 


District  of  Columbia..  55.636  May  29,  1868  .      49,437  33 

Do 10, 799  Dec.  14,  1874 49,437  33 49, 437  33   Balanced. 

Florida  (d) 56,628  May  29. 1868        77,622  67 77. 522  87 

Goorgia(d) 55, 448  May  29, 1868  ,     584,367  33 584,367  53 

niinois 55,567  May29,1808  1,146,551  33 

Do 10,742'  Au»r.l7,1874    974,568  63  171,982  701.146,551  33  Balanced. 

Indiana 56,  566  May  29,  1868      904,875  33 

Do  11,006  Deo.  15,1874   769,144  03l35,rU  30     904,875  33  Balanced. 

Iowa 55, 629  May  29,  1868      452,088  00 

Do 10.7:)4  Anjr.  17. 187*     384,274  80  67,813  20     452. 088  00  Balanced. 

Kansas 55,626  Mnv  29,  1»»88        71,743  33 

D<» 10,  864  Dec.  30,  1874    9,360  82 

Do 32,388  Auk.  10,  1882   62,382  51 («)7l,743  33  Balanced. 

Do(/) 32,908  Aug.  18,  1882    ' ' 

Kentucky 55,562  May  20,  1868      713,695  Xi I 

Do 10,798  A  u«.  15, 1874 606.64103107,054  30     713,695  33  BalascwL 

Louisiana  55, 565  May  29,  18lW      385,886  67 3d5.8rt  «" 

Maine ...55,484'  .May  29, 1868      420,826  00 1 


Do 'lO,710  Mcli.81,1874    857, 702  10   63, 123  9o!    420,826  00  Balnnoei- 

Maryland 55, 460  May  29. 1808      436,823  33 1 

Do 10,741   Anjr.  15,1874   371,290  83  65,523  50     436,823  38  Balanced . 

Maasachnsetts 55, 452' May  29. 1868      824,58133 ; 


Do 10,723' Aug.  11.1874     700.894  14123,687  19     824, 581  S3  BsImk** 

Michigan 5.'>,634  May  29,1868      501,763  83 ^ i 

Do '10,772:  Aug.  17.1874 426,498  88>  75,264  60     601,763  S3.  BaUnoed 

a  See  act  of  Febmarv  25,  1863  :  Suit.,  vol.  12,  693,  chap.  50.    The  tax  to  b«  deducted  tnta  the  apF* 
priation  for  1864. 
b  See  act  of  February  21.  1868.  ohap.  9.  p.  36. 
e  Allowed  by  compromise. 
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No.  82,  1st  8689.  47th  Cong.,  and  Senate  Ex.  Doc.  No.  85,  2d  seas.  47th  Cong. 

tion  zelative  to  direct  taxes: 

rUorieB,  and  District  of  Columbia,  -ihotping  the  quota  of  Mokf  the  amount  and  manner  of 
of  the  accounts  May  1,  1683. 


g 


a 


li 


It? 


So) 


hi 

ill 


o 

I- 


By  the  le^is-   NotBtated.  I  Feb.  3,  '92.  '    $63, 889  8l'  Oct  8,  '62  ' 

latnre.  .  •  i 

..    i 183, 606  10  Feb.  26, '83  1 


I 


1. 
II 

CO 

!1 


I  By  commis- 
I     sioners. 
■  By  commis- 
sioneni. 


By  the  legis-   Not  stated.  |  Not.  27,  '61 
lature. 


■J. 


261,981  00    June  26, '62 


48, 108  40  2d  qr,  1868  . 

15,5.36  02  8dqr.,  1868!  > 

1,280  00  4th  qr.,  1H68 

3,211  83  latqr.,  1889  By  int.  rev. 

;  collector. 

439  10  3d  qr.,  1874 

2.196  48  lBtqr.,1876 

6, 832  7lJnly  6,  1866 

42,604  62  Nov.  9, '66  ' 


ByStateoffi-    Jan.  15, '62    Jan.  15. '62; 

cers.  ,  I  ■  1  . 

, ; 974.56863    Oct   28, '62 

ByStateoffi-    Dec.  18, '61    Deo.    8, '61   , 68.70160    Aug.  11, '62 

c^n.  I  i  I 

'    700,44243    Nov.     1862 

Bythelegis-    Jan.  81, '62    Feb.   4, '62' j 1 


By  commis* 
Hloneri). 

By  commia- 
sionera. 


latare. 


384, 274  80  !  Jan.  30,  '68 


9, 360  82    Mob.  29,  '70 
62, 382  51  I  Oct   81.  '81 


By  the  legla-    Dec.  23,  '61    Jan.   1,  '62 
latnre. 


606, 641  03  1  Feb.  18,  '67 


Bv  the  legia-    Jan.  29,  '62  I  Jan.  30.  '62 
lature.         I  i  i 


By  oommia- 
atoneia. 


By  the  legale-    Not  repor-    Deo.  26,*61 ' 
lature.        I     ted.         , 


.1    367,702  10  |Mch.  4, '67 


Bythelej!i»-    Jan.  27, '62 
lature. 


Bythelegla-    Jan.  10, '62 
isture. 


Jan.  27,' 


871,299  83  June  30, '62 


I 


Feb. 


1 1      700,  894  14  Mar.  5, '66 

8, '62; ' i      254,400  59  June  7,  '67 

■ !      172,098  241  Jnne26,'68. 


d  In  aome  of  the  States  declared  in  inaurreotion  collections  of  direct  taxes  were  made  by  direot-t*x 
oommliiaioners  under  the  acts  of  Congress,  but  the  sums  collected  have  not  been  carried  on  the  books 
of  thA  Treasury  Department  to  the  credit  of  the  States  respectively  charged  with  a  quota  of  the  tax. 

«  Minns  $10,761.50  percentage  allowed. 

/  Kansas  reimbunied  for  15  per  centum  of  her  direct  tax  under  special  act  of  August  5,  1882 
$10,761.50. 
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TaMar  tiatement  of  the  direct  tax  under  ad  of  Auput  5,  1861,  relatUig  to  ike  Staim,  Ter* 

l^aifmmiU,  and  the  oonditien  of 


BtetM.  Tenitorios,  Ao. 


l4 

u«s  ■ 
38    ^ 

-Sill 


•-SI 

OP 


I  Payments  m  credited  in  ad- 
juetmente  by  the  aeooonttng 
officers. 


OS 


ICinneaota. 


Do 

MiMiseippi  . 

ViMMari... 

Do.(g).. 
Xebraeka. . . 

Da  (A).. 
ITevada 


May  29,1868    $108,524  00 

Deo.  1M874   $92,246  40  $16. 278  60 

May  29,1868      413,084  67 


May  29.1868      761,127  33 

Ang.  17,1874. 646,958  23114,109  10 

May  29. 1868        19,812  00  >. I 

^ !        4.281  60; 

4,592  67; I 


Apr.  27, 1R83 
May  29,1868 


218, 406  67! . 


Do 10,773;  Oct.      8,1875 

Do 84,701;  Apr.  25,1883 

Vew  Hampabire 55, 485!  May  29, 1868 

Do 10, 711 1  Mar.  31, 1874 

ITew  Jeraey 55.491  May  29,1868 

Do 10,739  Dec.  15,1874 

New  Mexico  (t) 55, 612  May  29, 1868 

IJew  Tork 56,489  May  29,1868  2,603,918  67  . 


4,502  33. 
84> 


0^  a 


i- 

HI 

•Sol 


$108. 624  00  Balanced. 
$413. 084  67 


761.127  33  Balanced 
""'4,'28i'60**i5,*0i6'40 


4, 592  67,  Balanced. 


! 

450,134  00. 

185. 645  67 

82,761  00 

218,406  67 

Balanced. 

382,614  83 
( 

67. 519  17 
1 

450,134  00 

6i'648  6o 

62.648  00 

Do(») 10.814  Feb.  29.1876   ,2,132.100  61319,815  09] 

Do ,«  — I      


18, 226  Nov.  20, 1876  ; !   '8^280  25,  701772  72 


North  Carolina 55, 446  May  29, 1868      576,194  67, ' 

I           •  ■                      1                      I 

Ohio 56,563  May  29.1868  1.567,089  33, 

Do 110,770   Ang.  17,1874   1,832.025  93  286,068  40 

Oregon 56,610  May  29,1868        86,140  67, I 

Do 34, 697]  Apr.  27, 1888 1,  891  60! 

Pennsylvania 65,487i  May  29,1868  1,946,719  33' j 


2. 603. 918  67,  Balanced. 
676,194  67 


I 


1, 567, 080  S3  Balanced. 

**i.*»i'6b  isi'iii'oT 


Do 10.740!  Ang.  17,  1874 1,664,711  43  292. 007  90  1, 946, 719  33;  Balanced. 

Bhodelaland... 65,451,  May  29. 1868      116,963  67 | | | 

Do 10.724,  Ang.  11,  1874 1      99,419  11   17,544  56     116,968  671  Balanced. 

8onth  Carolina  (d) .'S5,447j  May  29.  1868     363,570  67, ; | I  368,570  67 


Tennessee 65, 564|  May  29,  1868 

Texas 55,632  May  29,1868 

Utah 55.613  May  29,  1868' 

Vermont 55,463'  May  29,  1868     211,068  00 

Do 10,712!  Ang.  11, 1874 

Tfrginia  (d)  (m)  55, 449'  May  29, 1868     729, 071  02 


669,498  00 | 660,498  00 

355,106  67 ! I '  855,106  67 

26.982  00 1 1    26.90ie 


Washington  Ter 55, 614  May  29,  1868j 

Do 10,866!  Dec.  30, 1874  1. 


7,765  33 


-I- 


179, 407  80;  81, 660  20     Sll.  068  00  Balanced. 
L.r. I.... 729,07101 


4,268  16;      1,467  17 


West  Virginia  . 


Wisconsin 


Do. 
Do. 


10, 872   Dec.  14,  1874 


55.631   May  29, 1868 

10.817   Feb.  29,  1876 
34, 698   Apr.  27,  1883 


208,479  «5  {l^f'SS  18  ^'^"^  ^,    2^*79  65 


519. 688  67  . 


262,309  55  39.346  48 1 •- 

166.887  13 1    468,543  111    61.1«» 


{See  act  of  July  17,  1862,  chap.  202.  p.  600.  ^^ 

See  act  of  Jnl  v  1, 1862.  chap.  119,  Sec.  38.    The  tax  to  be  deducted  from  the  appropriation  for  186L 

•  See  act  of  Jaly  1,  1862.  chap.  119.  sec.  118.    Appropriations  to  be  applied  in  payment  of  the  tax. 

*  See  act  of  May  13.  1862.  chap.  66,  p.  884. 
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I! 

If 

^  2  - 


41 


BythelogU- 


1(132.050  00 
I  <  1, 450  00 
|(  13,680  17, 


! 

I 

I 


Feb.  '4/62  I  ($32. 050  00  Jnne80/63 

I  <     1, 450  00  July    9'62 
1 ^        ^  ,^ 


By  the  legia-    Not  repor* 
latare.  ted. 


Jan.    8/62!. 


By  oommis* 
nioneiv. 


4,502  83  June  18/64  i 


841  Not.  18, '81 ! 


By  the  legia-   June  13,  '62   June  24,  '62  I 
lAtnre. 


'C 


thelegia- 


Not  re-    I  Feb.  7,  '62 
ported. 


•  I- 


185,645  67  Jan.  16,'64  ' 


98  ,  Oct    7,  '65        882, 613  00  Deo.  80,  '67  : 


Brthelegie-    Jan.  25, '62   Jan.  29, '62    \ 

' i '    400,000  00  June28,'62 


f  879,058  221  2d  qr.,  1867 
87,260  72l  3d  qr.,  1870  1 
i    643, 004  65' 2d  qr.,  1871' 
272, 687  02  4th  qr.,1872  I 
i     81, 230  23{  2d  qr.,  1876 
I I  By  commia* 


By  the  legia- 1 
latare.        I 


Jan.  27,  '62  .  Jan.  81,  '62 


alonoFB. 


By  the  legia-  '  Feb.  10,  '62  :  Feb.  10,  '62 
latare.        I 


^ 


thelegia- 
nre. 


766. 896  941  Dec  24,  '64  i 
380, 000  00  Jone  26, '62;      185, 128  99|  Feb.  14,  '07  | 


850,000  00  Jane  13,1862  1,304,711  43  May  2,  1867 
Jan.  sea.  '62  Jan.  29, 1862 ! [ 


99,419  11  Jan.  7,  1867| 


By  the  legia-  ;Jan.  17, 1862  Feb.  1,  1862  . 

latare.        I 
By  the  legia-  iKoT.16. 1861  Deo.  9,  1861  . 


Brthelegia- 


I 
179,407  80  May  25, 1863' 


Jan.  26, 1862Feb.  15, 1862, 


By  the  legia- 


Feb  1,1862 


Feb.  1,  1862 


I 

r     3, 719  00  A.  D.  1663  < 
I         310  66  A.  D.  1K64 
)         226  00  A.  D.  1865  ' 
(  12  50|  A.  D.  1866 

.♦27,328  18  Re8.Feb.25, 
,    1867. 


163, 978  75  Jane  26, 1868 


i 


I  Claim  lUlowed  bnt  not  yet  covered  into  the  Treaaary. 
m  See  Joint  Rea  of  Feb.  25. 1867,  Dividing  the  Quota. 
*  Collected  by  Vs.  Conuniaaioners  in  two  counties. 


By  Commia- 

aionera. 
By  Commia- 

aionera. 
By  Commia- 

sionera. 


By  Commla- 
aionors. 
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JVbi«.— The  Act  of  July  1,  1862,  Chap.  119  Sec.  33,  provides  that  the  sam  of  $19,312 
direct-tax  laid  upon  the  Territory  of  Nebraska  ^hall  be  paid  aod  satisfied  by  de- 
dactiag  said  amonnt  from  the  anpropriatiou  for  legislative  expenses  of  said  Ter- 
ritory for  1B(>3:  and  a  sourewhat  similar  provision  was  made  iu  Sec.  118  of  the  same 
Act  in  relation*  to  the  payment  of  the  quota  of  direct -tax  charged  to  the  Territory  of 
New  Mexico. 

And  by  the  Act  of  Feb'y  25th,  1863,  Ch.  59,  Stat.  Vol.  12  p.  693,  Congress  appro- 
priated '^  For  compensation  and  mileage  of  the  members  of  the  Lesrislative  Assembly 
(of  Dakota)  $15,000:  Prooided,  That  the  sum  of  $:V-i4l.:tt^  diroct-tax  laid  upon  the 
Territory  of  Dakota  be  paid  and  satisfied  by  deducting  said  a*iionnt  from  the  appit>- 
priation  for  legislative  expenses  of  said  Territory  of  Dakota  for  ^'  the  fiscal  year  1864. 

But,  notwithstanding  these  provisions  of  the  law,  it  now  appears  that  the  spf^citic 
sums  made  applicable  to  the  extingtiishment  of  the  direct- tax  charged  to  said  Terri- 
tories wert^  never  deducted  from  the  Territorial  appropriations  as  contemplated,  and 
of  course  never  applied  as  a  credit  iigainst  said  direct-tax  quotas  which  still  remain 
outstanding  and  unpaid. 

May  7th,  1883.  WILLIAM  LAWRENCE, 

First  CompiroUer. 


The  following  is  published  for  information  : 

Letter  of  the  CommUHoner  of  Internal  Renenue  1o  the  Secretary  of  the  Treasury  reloHffe  te 
United  States  direct  taxes  in  the  different  States  and  Territories.  May  3,  1880.  Wasik- 
intjton:     Government  Printing  Office,     1881. 


Treasury  DsPARTBdmNT, 

Office  of  Internal  Revenue, 

Washingtony  May  3,  1880. 

Sir  :  A  resolution  of  the  House  of  Representatives  has  been  referred  by  yon  to  this 
office  for  report,  which  reads  as  follows,  viz  : 

"^Resolved,  That  the  Secretary  of  the  Treasury  be  requested  to  furnish  the  House  of 
Bepresentatives  with  the  amount  assessed  upon  the  States  under  the  act  of  1861,  and 
its  supplement,  and  the  amount  collected  from  each,  and  what  action  has  been  had  or 
what  legislation,  if  any,  is  suggested  to  collect  the  assessments  from  the  delinqnent 
States.'' 

I  herewith  submit  a  statement  showing  the  amount  apportione<l  to  each  State, 
Territory,  and  the  District  of  Columbia  under  the  act  of  Congress  approved  Angnst 
5,  1861,  also  showing  the  amount  paid  and  unpaid  in  each,  the  amount  realized  from 
sales  of  lands  for  non-payment  of  the  direct  taxes  charged  against  them,  under  tha 
aot  of  Congress  approved  June  7,  1862,  and  from  resales  or  sales  of  lands  which  were 
bid  in  by  the  tax -commissioners  and  the  titles  to  which  became  vested  in  the  United 
States. 


State  or  Terri- 
tory. 


Maine 

K.  Hampabire 

Vermont , 

MAMachiiaetts 
Bhode  Island. 
OonneoticQt  .. 
New  York.... 

Now  Jersey 

PennsylraDia . . 

Delawaro 

Maryland 

Ohio 

Kentooky...... 


Qnota. 


15  per  cent, 
dedaction. 


$420, 826  00  i 
218, 406  66f , 
211, 068  00 
824, 581  33il 
116. 963  66}! 
308, 214  00  I 

2,603,018  66|: 
450, 134  00 

1, 946, 719  33i 

74.688  331 

436,823  33] 

1,567,089  88 

718, 605  33j 


$83,128 
32,761 
31,660 

123.687 
17,544 
46,232 

390,587 
67,520 

292,007 


65,528 
285,063 
107,064 


Amount  dae 

after  deduct^ 

ing  15  per 

cent. 


$857,702  10  , 
185, 645  66| 
170.407  80  I 
700,894  13^1 
99. 419  11|| 
261,981  90 
3, 213, 330  86| 
382.  613  90 
1,654,711  43i 


371. 209  8» 

1, 332, 026  93] 

606,641  03 


Total  paid. 


$357, 702  10 

185.645  67 

179.407  80 

700. 894  14 

90,  419  11 

261. 981  90 

2, 213, 330  86 

382. 614  83* 

1.654,71143 

70,332  83 

371,299  83 

1, 382, 025  93 

606.641  03 


Amount 
onpaid. 


Remarks. 


*  93  cents  «ioe» 
See  act  of  0» 


I  (See  act  or (;» 
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or  Terri- 
tory- 


Quota. 


!15  per  cent 
<  deduction. 


Indian* . 
minoia.. 


MiMouri . 


Kansae  — 
Michigan  . 
Wiseonslu  . 

Iowa 

Minneaota . 

Kebraska. 

Cal{f«ymi».. 
Oregon 


75.264  50 
39, 346  43 
67.813  20 
16, 278  60 


New  Mexico... 


Utah 

Wasbington  Ty. 

Nevada 

Colorado 


Dakota. 


Dlst.  Colnmbia. 

Weet  Virginia. . 
Total 


$004.  875  33|*  $135, 731  30 
1. 146,  551  33}     171. 082  70 

761, 127  33i    114, 169  10 


71,  743  33i 
501. 763  33 
519, 688  66} 
452, 088  00 
108, 524  00 

19, 312  00 

254.588  661 
35, 140  66f 

62,648  00 

26.982  00  !. 

7,755  33^1. 

4.692  66f'. 
22,905  831, 

3.241  88^. 
49,487  83i;. 


Amount  dne 

after  deduct-    Total  paid, 
iiig  15  per       ^""^  *«""• 


iiig  15  per 
cent. 


$700. 144  ( 
074,568  I 


Amount 
unpaid. 


$769. 144  03  : 
974, 668  63  , 


646, 958  23i       646, 958  28  ; 


HemarkB. 


426, 498  83i 

480. 342  43f 

384,274  80 

92,245  40 


0, 360  82 

426,498  83  i 

272. 637  08  ' 

384. 274  80  I 

92,245  40  I 


$62,382  51 
207,685*36  \ 


i  See  act  of  Con- 
<  eress  approved 
(  July  17,  1862. 


247,445  41 


k  See  aot  of  Gon- 
19, 312  00    <  gross  approved 
(July  1.1862. 


206,479  66        27,172  721      181,306  08 


15,054,517  8112,120,524  60 


7,008  26 
35, 140  66} 

62,648 


4,268  16 
4,592  33 


12,301,018  00 


49,487  33 


168, 978  76  ; 


12, 461, 437  26  |456, 228  47| 


C  See  act  of  Con- 

36,982  00  ; 
3,487  17 
34 
22,906  33i! 

(  See  act  of  Con- 

C  See  act  of  Con- 

iSee  act  of  Con- 


1867. 


As  there  were  special  provisions  of  law  governlDg  the  proceedings  in  the  eleven 
late  insurrectionary  States,  requiring  different  headings  in  a  tabulated  statement,  I 
■nbmit  a  separate  table  for  those  States : 


State. 


Quota.       |Taz  collected.! 


Tax  uncol- 
lected. 


j    Proceeds 
from  sales 
I  for  non-pay- 
i     ment  oi 
taxes,  in- 
I     eluding 
,  amounts  bid 
I  in  excess  of 
1      taxes. 


Purchase-  i  Balance  of 
money  re-  i  proceeds 
funded.    '" 


'from  sales. 


Virginia $937,650  66| 

Deduct  W.  Yirglnia     208, 479  65 


Balance... 
Norfli  Carolina  . 
South  Carolina. . 

Georgia 

Floriila 

Alabama 

Mississippi 

liouisiana 

Texas  

Tennessee 

Arlumsas 


I 


$442,571  64  | 

377, 452  60  I 

210, 789  31 

82,427  47 

6,496  28  I 


69,684  66 
814, 600  83 
180, 841  50 
881.534  67 
154,199  28 


$286.400  37 
196, 742  06 
152, 781  85 
501, 930  86 

71.027  88 
629,883  33^ 
343,500  12 

71, 385  83 
174, 265  16 
287,963  43 
107. 686  72 


Total 4,945,60168^     2,220,897  08     2,725,104  61i     879,049  09     181,704  85     197.844  24 


$113,856  57     $76,78168 


28,282  29 
'56,'999'28 


16,620  87 


$37,073  89 


28,282  29 
'46,' 478  86 


128. 097  00  .    47, 660  86 
56,865  00  I    40,483  45 


75,537  65 
16, 021  55 


Congress,  by  acts  approved  July  1,  1862,  and  February  25,  1863,  provided  that  the 
amounts  apportioned  to  the  then  Territories  of  Nebraska,  New  Mexico,  and  Dakota, 
should  be  deducted  from  appropriations  made  by  Congress  for  specified  expenses  of 
said  Territories,  but  through  some  inadvertence  those  Territories  were  not  credited 
with  their  respective  quotas. 

The  appropriations  from  which  the  quotas  of  Nebraska  and  New  Mexico  were  to  be 
deducted  were  not  all  used ;  sufficient  portions  thereof  seem  to  have  been  unused  to 
satisfy  the  amounts  apportioned  to  each,  but  have  been  carried  to  the  surplus  fnndr 
which  necessitates  legislation  by  Congress  to  make  them  available. 

uigiTizea  oy  VjOOvlv 


382  First  Comptroller^^  Office^  Treasury  Department. 

The  appropriatioD  from  which  the  qaota  of  Dakota  was  to  have  been  deducted  ftp- 
pean  to  have  be«n  used,  without  crediting  that  Territory  with  any  partof  ite  quota; 
•o  that  the  entire  amonnt  apportioned  to  the  three  Territories  named  oontinnei 
charged  to  them. 

The  amonnt  remaining  unpaid,  as  represented  npon  the  first  table,  is.. .     $455, 228  47 
The  amount  remaining  uncollected  in  the  eleven  late  insarrectionary 

States  is 2,725,104  61 

Total  balance  nncol looted  in  all  the  States  and  Territories 3, 180, 333  06 

Under  the  provisions  of  the  act  of  Congress  approved  June  7,  lb62,  and  the  several 
amendments  thereto,  the  lands  in  the  eleven  late  insurrectionary  States  were  charged 
wi4ih  the  dirt^ct  tax  apportioned  to  each  of  said  States,  under  the  act  of  August  5,  ld61, 
and  tax-commissioners  were  appointed  in  each  of  those  States  to  assess  and  to  collect 
said  tax. 

The  tax-commissioners  sold  lands  for  non-payment  of  direct  taxes  in  the  States  ol 
Virginia,  South  Carolina,  Florida,  Tennessee,  and  Arkansas,  and  they  strack  off  quite 
a  quantity  of  lands  in  each  of  those  States,  exoe)>t  Arkansas,  for  the  United  States. 
In  South  Carolina,  aft^r  the  lands  had  been  so  struck  off,  and  the  title  had  become 
vested  in  the  United  States,  the  tax-commissioners  subdivided  and  sold  some  of  ths 
plantations,  and  some  of  the  lots  in  the  town  uf  Beaufort. 

The  following  statement  will  exhibit  an  approximate  amonnt  of  pnrohaae-money 
refunded,  taxes,  &c.,  charged  against  the  lands  sold  on  which  the  purchase-money 
has  not  been  refunded,  and  the  surplus  proceeds  from  sales,  &rC.: 

In  Virginia  the  proceeds  from  sales  are  reported  as $113, 855  57 

The  amonnt  received  on  account  of  redemption  is  reported 

as 528  35 

$114,383  ttl 

Purchase-money  refunded  by  the  tax-commissioners 4, 484  37 

Purchase-money  refunded  under  the  act  of  May  9,  1872 72, 297  31 

Tax,  &c.,  on  the  lands  sold,  and  on  which  the  purchase- 
money  has  not  been  returned 520  00 

77,30168 

Balance  surplus  proceeds  from  sales  in  Virginia 37, 082  24 

In  Sonth  Carolina  the  proceeds  from  sales  for  non-payment  of  United 

States  direct  taxes  are  reported  as $28,232  29 

The  taxes,  x>enalties,  &g.,  charged  against  the  lands  so  sold  are  reported 
as 3,477  86 

"Balance  of  proceeds  from  the  original  sales ' 24,754  43 

The  lands  bid  in  by  the  commissioners  for  the  United  States  were  struck 

off  at  sums  aggregating $77,561  18 

The  taxes,  &c.,  charged  against  the  lands  which  were  bid  in  are 16,988  76 

Difference  between  the  amount  at  which  the  lands  were  bid  in  and  the 
taxes,  &rC.,  charged  against  the  same 60,572  42 

Most  of  the  lands  and  lots  of  land  in  South  Carolina  have  been  resold,  and  the  pro- 
ceeds thereof  are  reported  as  follows: 

From  Army  and  Navy  sales  by  the  tax-commissioners $137, 018  68 

From  Array  and  Navy  sales  by  the  successor  to  the  commissioners,  (de- 
ferred payments) 7,442  08 

From  head  of  family,  sales  by  the  tax-commissioners 31, 833  46 

Head  of  family,  sales  by  the  successor  to  the  tax-commissioners 1, 542  00 

Proceeds  for  school-fund,  under  the  President's  instructions  of  September 

10,1863 26,797  12 
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Proceeds  for  achool-fandi  under  act  of  Congress  approved  July  16,  186(>. .     f56, 515  35 

Proceeds  from  sales  to  <' loyal  citusens" 41,768  00 

Proceeds  from  sales  under  the  act  of  June  8,  1872 12,761  17 

Total  proceeds  under  these  headings -. 315,677  86 

Add  to  this  the  proceeds  from  the  original  sales 28,232  29 

Total  receiyed  as  proceeds  from  sales  and  resales 1 343, 910  15 

Deduct  the  taxes,  dtc,  charged  against  the  lands  sold  at  first  and  second 

sales 20,466  62 

Total  difference  between  the  proceeds  from  all  sales  and  the  taxes, 

&c 323.443  53 

The  expenses  of  the  tax- commissioners  were  about ^ 150, 000  00 

Balance  of  proceeds 173, 443  53 

There  are  sixteen  ''school-farms"  in  South  Carolina  still  owned  by  the  United 
States  and  rented  from  year  to  year  by  the  collector  of  internal  revenue.  These 
school-farms  are  lands  which  were  bid  in  by  the  tax-commissioners  for  the  United 
States,  and  were  excepted  from  the  sales  made  under  the  act  of  June  8,  1872.  Each 
school-farm  contaius  about  160  acres. 

The  rentals  from  them  all  average  but  little  over  five  hundred  dollars  per  anntim. 
These  rentals  are  invested  in  United  States  bonds,  and  the  interest  thereof  is  used 
for  the  support  of  public  schools  under  the  provisions  of  an  act  of  Congress  approved 
March  3, 1873. 

The  amount  which  has  accumulated  as  a  school-fund  under  the  several  direct- tax 
aets,  and  which  has  been  invested  in  United  States  bonds,  the  interest  of  which  is  for 
the  benefit  of  public  schools  in  the  parishes  of  Saint  Helena  and  Saint  Luke,  South 
Carolina,  is  $56,020  37. 
•  In  Florida  the  approximate  amount  left  as  proceeds  from  sales,  after  de- 
ducting the  amount  of  purchase-money  refunded,  as  shown  by  the  fore- 
going table,  is  $40,478  86 

The  approximate  amount  of  taxes,  penalties,  Ac,,  charged  against  the 
lands  sold  to  individuals  and  not  redeemed,  is 5,000  00 

Deducting  these  taxes,  d^c,  frx>m  the  balance  of  proceeds  from  sales  leaves 
a  surplus  of  proceeds  from  sales  of 35,478  86 

The  expenses  of  the  Florida  board  of  tax-commissioneis  are  reported  by 
said  board  as 47.925  00 

Being  an  excess  of  expenses  over  surplus  of 12,446  14 

In  Tennessee  the  balance  of  proceeds  from  sales,  after  deducting  the  pur- 
ohase-money  refunded  under  the  original  act  on  account  of  redemptions, 
Ac,  and  the  purchase-money  refunded  under  the  act  of  May  9,  1872,  as 

indicated  by  the  table,  is $75,537  65 

The  proceeds  from  sales  under  the  act  of  June  8, 1872,  are 6, 530  25 

The  amount  received  from  redemptors  under  the  original  act 8, 732  50 

The  amount  received  as  taxes,  &c.,  on  account  of  evictions  under  the  act 

of  May  9,  1872,  is .*        1,074  80 

Total 91,675  20 

The  amount  of  taxes  charged  against  the  lands  sold  to  individuals 12, 269  45 

Total  balance  of  proceeds  from  sales  in  Tennessee 79, 605  75 

The  expenses  of  the  Tennessee  board  of  tax-commissioners  are  reported  as 
about 45,000  00 
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In  Arkansas  the  balance  of  proceeds  from  sales,  after  dedacting  tlie 
amount  of  purch^e-money  refunded  under  the  original  act  on  account 
of  redcMnptions  and  the  amount  refunded  under  the  act  of  May  9,  1872, 
was,  as  shown  by  the  foregoing  table $16,0*21  55- 

The  taxes,  ])enaltie8,  interest,  and  costs  charged  against  the  lands  sold 

amonnt  to 1, 644  63 

Balance  of  proceeds  from  sales  in  Arkansas 14, 376  9;^ 

From  these  statements  it  will  be  observed  that  the  surplus  proceeds  from  sales* 
after  deducting  purchase-money  refunded  and  the  taxes,  &c.,  chargeable,  are  as  foI> 
lows: 

In  Virginia $37,082  24 

In  South  Carolina,  not  including  the  second  sales 24, 764  43 

In  Florida 35,478  86 

In  Tennessee 79,605  75 

In  Arkansas 14,376  92 

Total 191,298  90 

The  proceeds  in  South  Carolina  under  headings  of  resales 315, 677  86 

Total  surplus,  including  second  sales  in  South  Carolina 506,976  06 

The  sales  in  Virginia  occurred  only  in  the  counties  of  Alexandria,  Accomac,  and 
Northampton. 

The  sales  in  South  Carolina  occurred  only  in  the  parishes  of  Saint  Helena  and  Saint 
Luke,  upon  the  Sea  Islands. 

The  sales  in  Florida  occurred  only  at  Saint  Augastine  and  Femandina. 

The  sales  in  Tennessee  occurred  only  at  Memphis. 

The  sales  in  Arkansas  occurred  only  at  Little  Rock. 

The  records  indicate  that  the  direct-tax  commissioners  made  assessments  in  about 
one-half  of  the  counties  in  the  eleven  late  insurrectionary  States^  and  that  they  made 
collections  in  each  of  those  States  except  Alabama. 

The  tax-commissioners  were  engaged  in  making  assessments  and  collections  in  thoee 
States  until  Congress,  by  an  act  approved  July  28, 1866,  authorized  a  suspension  of  far- 
ther collections  in  the  eleven  States  referred  to  until  January  1,  1866,  and  by  act  of 
Congress,  approved  Jnly  23,  1868,  the  suspension  was  further  continued  nntil  Jana> 
ary  1,  1869,  since  which  date  collections  have  not  been  resumed,  nor  has. Congress 
taken  any  action  further  suspending  the  same.  Congress  did,  however,  provide,  by 
an  act  approved  March  26,  1867,  section  3,  'Uhat  the  Secretary  of  the  Treasury  is 
hereby  authorized  and  required  to  discontinue  the  employment  of  any  officer  or  per- 
son employed  under  the  acts  for  the  collection  of  direct  taxes  in  insurrectionary  dis- 
tricts within  the  United  States,  whenever,  in  his  Judgment,  their  service  is  no  longer 
needed ;  and  he  is  hereby  authorized  to  devolve  upon  any  officer  or  officers  of  inter- 
nal revenue  in  said  districts  any  portion  of  the  duties  imposed  by  said  acts,  who  shall 
perform  such  duties  without  additional  compensation.'' 

In  regard  to  the  other  States  which  had  not  assumed  the  payment  of  the  direct  tax. 
Congress  provided,  by  an  act  approved  June  30,  1864,  section  47,  as  follows :  <<  That 
the  officers  who  may  be  appointed  under  this  act,  except  within  those  districts  within 
any  State  or  Territory  which  have  been,  or  may  be,  otherwise  especially  provided  for 
by  law,  shall  be,  and  hereby  are,  authorized,  in  all  cases  where  the  payment  of  sack 
tax  shall  not  have  been  assumed  by  the  State,  to  perform  all  the  duties  relating  to  or 
regarding  the  assessment  and  collection  of  any  direct  tax  imposed  or  which  may  be 
imposed  by  law." 

The  services  of  the  direct-tax  commissioners  and  their  employ^  in  the  elsven  in- 
surrectionary States  were  discontinued,  and  the  duties  neeessary  to  be  perfoarmed^ 
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euch  as  taking  charge  of  lands  which  had  been  acquired  by  the  United  States  under 
the  direct-tax  laws,  &.c,^  have  been  devolved  upon  officers  of  internal  revenue. 

In  Delaware  the  duties  of  making  the  assessment  and  collection  of  the  direct  tax 
were  imposed  upon  officers  of  internal  revenue,  and  a  special  act  of  Congress,  ap< 
proved  February  21,  18G8,  was  passed  in  regard  to  that  State. 

Delaware  is  the  only  State  in  which  officers  of  internal  revenue  made  assessments 
and  collections  of  the  direct  tax  imposed  by  act  of  Congress  appro ved  August  5, 1861. 

The  act  of  August  5,  1^61,  provides  for  an  annual  direct  tax  of  |20;000,000,  and  ap- 
portioned the  same  to  the  different  States,  Territories,  and  the  District  of  Columbia. 

This  act,  in  section  53,  provides  that  any  State,  Territory,  or  District  may  assume 
and  pay  its  quota,  in  its  own  way,  by  and  through  its  own  officers;  and  that  if  any 
State,  Territory,  or  the  District  of  Columbia  shall  give  notice,  by  the  governor  or 
other  proper  officer  thereof,  to  the  Secretary  of  the  Treasury  of  the  United  States,  on 
or  before  the  second  Tuesday  of  Febmaiy  next  thereafter,  of  its  intention  to  assume 
and  pay,  or  to  assess,  collect,  and  pay  into  the  Treasury  of  the  United  States  the  di- 
rect tax  imposed  by  this  act,  said  State,  Territory,  or  District  shall  be  entitled  to  a 
deduction  of  fifteen  per  centum  on  such  portion  of  ita  quota  as  shall  have  been  actu- 
ally paid  into  the  Treasury  of  the  United  States  on  or  before  the  last  day  of  June  in 
the  year  to  which  such  payment  relates,  and  of  ten, per  centum  on  such  part  or  parts 
of  its  quota  as  shall  have  been  actually  paid  into  the  Treasury  of  the  United  States 
on  or  before  the  last  day  of  September  in  the  year  to  which  such  payment  relates. 
The  same  section  also  provides  that  the  amount  apportioned  to  any  State,  Territory, 
or  the  District  of  Columbia  may  be  paid  in  whole  or  in  part  by  the  release  of  such 
State,  Territory,  or  District  to  the  United  States  of  '*  any  liquidated  and  determined 
claim  of  such  State,  Territory,  or  District  of  equal  amount  against  the  United  States," 
an«l  that  in  such  release  the  same  abatement  shall  be  allowed  as  would  be  allowed  in 
case  of  payment  of  the  direct  tax  m  money. 

A  subsequent  act,  approved  May  13,  lti62,  extends  the  provisions  of  section  53, 
above  referred  to,  to  war  claims  which  may  be  presented  on  or  before  the  30th  of 
Jnly,  1862. 

Section  53  of  the  act  of  August  5,  1861,  provides  for  the  collection  of  the  direct  tax, 
in  case  a  State  or  Territory  is  in  actual  rebellion,  Ac,  as  soon  as  the  authority  of 
the  United  States  therein  is  re-established. 

Most  of  the  States,  and  the  District  of  Columbia,  except  the  eleven  insurrectionary 
States,  assumed  and  paid  the  amounts  apportioned  to  them.  The  act  of  August  5, 
1861,  provided  for  an  annual  tax  of  twenty  million  dollars  ($20,000,000),  but  Congress, 
by  acts  approved  July  1, 1862,  and  June  30,  1864,  limited  it  to  one  levy,  or  one  year's 
tax. 

fiy  an  act  approved  June  7,  1862,  Congress  provided  for  the  collection  of  the  direct 
tax  apportioned  to  the  insurrectionary  States  by  and  through  United  States  direct- 
tax  commissioners. 

Sections  1  and  2  of  that  act  provide  that  the  direct  tax  shall  be  charged  against 
each  and  every  parcel  of  land  in  those  States  (not  exempt  by  the  laws  of  the  State  or 
of  the  United  States),  and  that  said  tax,  together  with  a  penalty  of  fifty  per  centum, 
shall  become  a  lien  thereon,  without  any  other  or  further  proceeding  whatever. 

Section  3  provides  that  the  owners  of  the  lands  may  have  sixty  days  firom  the  date 
of  fixing  the  tax  within  which  to  pay  the  same. 

Section  4  provides  that  the  title  to  each  and  every  parcel  of  land  upon  which  said 
tax  hasnot  been  paid,  as  above  provided,,  shall  thereupon  become  forfeited  to  the  United 
States,  and,  upon  sale  thereof,  shall  become  vested  in  the  United  States  or  in  the  pur- 
chasers at  such  sale,  in  fee  simple,  free  and  discharged  from  all  prior  liens,  encum- 
brances, right,  title,  and  claim  whatsoever. 

The  tax  commissioners  established  their  offices  in  the  different  counties  in  each  of 
the  eleven  States  mentioned  as  far  as  practicable,  fixed  the  amount  of  tax  charged 
against  each  tract  or  lot  of  land,  gave  public  notice  of  the  same,  and  of  the  time  and 
25  D  83 
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plaoe  for  receiving  it.  Many  of  the  land  owners  came  forward  and  paid  the  tax  and 
penalty  charged  against  their  lands,  and  many  did  not ;  and  the  tax,  penalty,  &c.^ 
still  continue  charged  against  the  lands  on  which  they  have  not  heen  p/tid. 

When  the  tax  commissioners  discontinued  their  work,  the  assessment  hooks  and 
papers  were  turned  over  to  this  office,  and  are  now  on  file  in  this  Department. 

These  hooks  and  papers  indicate  upon  what  particular  tracts  and  lots  of  land  the 
taxes.have  heen  paid,  and  what  lands  and  lot«  were  sold,  which  were  redeemed  after 
sale,  &o. 

Attention  is  called  to  the  fact  that  the  sales  of  lands  and  lots  of  land  occurred,  aa 
ahove  stated,  in  anljf  the  counties  of  Alexandria,  Accoiriac,  and  Northampton,  in  Vir- 
ginia ;  the  Sea  Islands,  in  South  Carolina ;  Saint  Augustine  and  Femandina,  Florida ; 
at  Memphis,  in  Tennessee;  and  at  Little  Rock,  Arkansas;  and  that  in  most,  if  not  ii> 
every  case,  the  amount  hid  hy  the  purchasers  and  received  by  the  commissioners  was 
in  excess  of  the  taxes,  &c.,  due  on  the  several  tracts  of  land  sold,  and  the  total  pro- 
ceeds of  the  sales,  less  the  amount  expended  by  the  commissioners  under  section  6,. 
act  of  Congress  approved  March  3,  1865,  were  deposited  by  the  commissioners  and 
covered  into  the  United  States  Treasury. 

The  act  of  June  7,  1862,  amended  by  acts  of  Congress  approved  February  6, 1863^ 
and  March  3,  1665,  contains  provisions  for  redemption  of  the  lands  sold,  and  for  the- 
retum  of  the  purchase-money  to  the  purchasers.  Some  of  the  original  owners  re- 
deemed their  lands,  but  a  larger  number  did  not  redeem. 

The  time  for  redemption  expired,  and  a  larger  part  of  the  lands  which  had  been  sold 
under  the  direot-tax  laws  to  individuals,  or  struck  off  for  the  United  States,  were  lef% 
unredeemed. 

Considerable  litigation  followed  regarding  the  titles  acquired  under  the  United 
States  direct-tax  laws.  The  lands  which  had  been  acquired  by  the  United  States  not 
being  very  strictly  guarded,  except  in  South  Carolina^  were  taken  possession  of  by 
persons  claiming  original  rights. 

Congress,  by  an  act  approved  May  9, 1872,  provided  for  the  relief  of  direct-tax  pur- 
chasers who  should  be  evicted  and  turned  out  of  possession  of  the  lands  purchased  by 
them  by  the  judgment  of  any  United  States  court;  and  by  an  act  approved  June  8^ 
1672,  provided  again  for  the  redemption  of  the  lands  which  had  been  acquired,  and 
were  still  owned  by  the  United  States,  excepting  therefrom  "  school  farms,"  national 
cemeteries,  light-house  sites,  and  military  and  naval  reservations. 

The  provisions  under  this  act  for  re«lemptions  were  continued  from  time  to  timo  by 
Congress  until  February  1,  1677.  The  time  expired,  and  the  lands  which  had  been 
redeemed  under  the  act  of  June  8, 1872,  in  South  Carolina  and  Tennessee,  were  adver- 
tised for  sale  by  this  Department,  and  were  sold  at  public  sale,  leaving  such  as  wer& 
situated  in  Virginia  and  Florida  unsold,  and  still  owned  by  the  United  States. 

I  respectfhlly  recommend  that  the  lands  owned  by  the  United  States  in  Virginia 
and  Florida,  which  come  within  the  provisions  of  the  act  of  June  S,  1872,  amended  by 
actsof  February  8, 1875,  and  August  14, 1876,  be  advertised  and  sold  at  public  auction* 

I  would  also  suggest  that  a  recommendation  be  made  to  Congress  to  provide  for  the 
redemption  of  the  '^  school  farms"  in  South  Carolina,  and  for  the  sale  of  the  same  i]> 
case  of  failure  to  redeem. 

Under  the  provisions  of  the  acts  of  Congress,  approved  June  7, 1862,  as  amended, 
and  May  9,  1872,  nearly  one-half  of  the  original  purchase-money  has  already  been 
returned  to  the  purchasers,  and  this  office  is  advised  that  suits  are  still  pending  in 
courts  which  Involve  the  tax  titles,  and  the  result  of  which  may  necessitate  the  retarn 
of  more  of  the  purchase-money  to  the  purchasers. 

In  regard  to  the  $191,298.20  surplus  money  received  at  the  sales  for  taxes,  I  would 
say  that,  in  my  opinion,  there  is  no  reason  in  law  or  Justice  why  it  should  not  be 
returned  to  the  original  owners  of  the  property,  from  the  sale  of  which  it  was  received* 

I  recommend  that  such  an  act  be  passed. 

This  office  has  heretofore  uniformly  held  that  there  was  no  law  under  which  such 
surplus  could  be  refunded  after  it  was  paid  into  the  Treasury. 


Digitized  by  VjOOQIC 


Right  to  Apply  Appropriations  by  way  of  Set-Off-^Oeorgia  Case,    387 

In  regard  to  the  t315,677.86  received  on  the'  resale  of  lands  in  South  Carolina  after 
they  had  been  stricken  off  to  the  United  States  for  the  taxes,  I  ^ould  say  that,  nnder 
the  law,  the.  property  vested  in  the  United  States  upon  the  sale,  and  therefore  the 
original  owners  have  no  legal  claim  to  any  surplus  or  profit  that  might  arise  upon  th& 
resale.  The  payment  of  this  money  would  be  a  mere  gratuity,  founded  upon  the 
equities  of  the  case. 

If  a  law  for  the  payment  of  such  surplus  should  be  passed,  in  my  opinion  proTision 
should  be  made  to  deduct  from  the  amounts  paid  the  expenses  of  each  sale,  to  be 
fixed  by  determining  the  percentage  of  expenses  of  the  whole  amounts  realized  from 
such  resales. 

The  payment  of  the  surplus  from  such  resales  would  be  difficult,  as  the  plantationa 
were  surveyed  after  they  were  stricken  off  to  the  United  States,  and  resold  in  squarea 
without  regard  to  the  original  boundary  lines,  so  that  the  proceeds  of  a  single  sale  or 
square  might  be  from  lands  belonging  originally  to  different  plantations  and  different 
owners. 

Again,  part  of  the  proceeds  from  the  resales  was  from  persons  who  purchased  under 
the  ^'Army  and  Navy'' provision,  paid  one-feurth  down,  then  abandoned  the  sale,, 
and  never  paid  the  balance. 

If  Congress  should  determine  to  pay  to  the  original  owners  or  their  legal  represent- 
atives any  surplus  money  arising  from  the  original  sales  or  the  resales,  the  provision  for 
such  a  purpose  should  be  drawn  so  as  to  guard  the  Government  against  any  liability 
to  pay  the  purchase  money,  in  any  event,  back  to  the  purchasers,  and  at  the  same 
time  guard  the  purchaser  against  any  injustice  to  him. 

In  regard  to  the  collection  of  the  unpaid  portion  of  the  direct  tax,  I  respectfuUy 
suggest  that  exacting  a  direct  tax  from  one  land-owner,  and  permitting  the  tax  upon 
the  land  adjoining  to  remain  unpaid,  is  not  equitable,  nor  in  compliance  with  the  re- 
quirements of  the  law.  I  would  therefore  respectfully  recommend  that  measures  be 
taken,  as  soon  as  practicable,  to  collect  the  balance  of  that  tax,  in  compliance  with 
existing  provisions  of  law,  unless  Congress  desires  a  further  suspension  or  different, 
methods  than  are  already  provided. 

The  work  in  the  eleven  States  where  the  tax  has  been  levied  upon  the  lands,  and 
oollected  from  nearly  one-half  of  the  land-owners,  may  be  commenced  where  the  tax- 
commissioners  left  it,  and  be  prosecuted-  by  internal-revenue  officers,  under  the  pro- 
Ttsions  of  law  already  referred  to  in  this  letter,  and  the  balance  due  from  the  other- 
States  and  Territories  may  also  be  collected  under  existing  provisions  of  law. 

As  to  the  expenses  necessary  to  be  incun-ed  in  making  those  collections,  I  am  of  the 
opinion  that  the  collections  may  be  completed  for  about  3i  per  centum  of  the  entire 
amount  to  be  collected,  or,  in  round  numbers,  $112,000,  which  it  will  be  necessary  for- 
Congress  to  provide  for. 

The  sooner  the  work  is  commenced,  especially  in  those  States  where  this  tax  haff 
become  a  lien  upon  the  lands  against  which  it  is  charged,  the  fewer  will  be  the  com- 
plications encountered. 

I  would  also  suggest  that  authority  be  asked  from  Congress  to  credit  Nebraska  and 
New  Mexico  with  their  quotas  of  the  direct  tax,  as  contemplated  by  the  act  of  Con- 
gress approved  July  1,  1862,  sections  38  and  118,  and  to  which  reference  has  already 
been  made  in  this  report. 
Respectfully, 

GREEN  B.  RAUM, 

Commi89ioner^ 

Hon.  JOHK  Shbrmak, 

Secretary  of  the  Treasury,  Washington,  D,  C, 
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IN  THE  MATTER  OF  THE  JURISDICTION  OF  THE  PROPER  ACCOUNTING 
OFFICERS  OF  THE  TREASURY  DEPARTMENT  IN  THE  SETTLEMENT  OF 
THE  ACCOUNTS  OF  THE  DISBURSEMENTS  MADE  BY  THE  COMMISSION- 
ERS OF  THE  DISTRICT  OF  COLUMBIA  OF  APPROPRIATIONS  FOR  EX- 
PENSES OF  THE  DISTRICT.— DISTRICT  COMMISSIONERS'  CASE. 


1.  The  Commissiouers  of  the  District  of  Columbia  are  '^  disburaiug  ofiicers,  so  far  at 

least  as  that,  under  the  law,  they  control,  and  are  therefore  responsible  for  the 
expenditure  "  they  make. 

2.  The  act  of  June  11,  1878  (20  Stat.,  102,  sec.  4),  requires  the  accounts  of  said  Com- 

missioners of  disbursements  of  appropriations  for  expenses  of  the  District  to  be 
settled  and  adjusted  by  the  accounting  officers  of  the  Treasury  Department. 

3.  The  direction  that  the  accounts  of  said  Commissioners  ''shall  be  settled  and  a^josted 

by  the  accounting  officers"  of  the  United  States,  neoessarily  implies  that  the  set- 
tlement and  adjustment  shall  be  in  accordance  with  the  laws,  «  «  •  reg- 
ulations, and  usages  by  which  these  officers  are  governed  and  guided,  so  far  as  the 
same  maybe  applicable  to  the  case  thus  brought  under  their  jurisdiction,  and  in 
the  absence  of  suitable  existing  provisions,  these  officers  should  make  and  enforce 
such,  as  should  be  reasonable  and  necessary. 

4.  Sections  3623  and  3678  of  the  Revised  Statutes  merely  express  the  proper  and  nec- 

essary obligations  of  every  officer  disbursing  public  money,  under  and  in  accord- 
ance with  a  legislative  appropriation — obligations  which  the  courts  would  enforce 
on  occasion  even  in  the  absence  of  such  enactments.  They  are  manifestly  appli- 
cable to  the  accounts  of  the  Commissioners  of  the  District  of  Columbia. 

5.  Each  civil  commissioner  of  the  District  is  required  by  statute  to  give  bond  for  the 

faithful  discharge  of  his  duty.  A  failure  to  account  for  money,  chargeable  to  a 
Commissioner  as  disbursing  officer,  would  be  a  breach  of  the  condition  of  his  bond, 
and  render  him  liable  to  a  suit  thereon  by  the  obligee,  in  the  usual  mode  of  pro- 
cedure upon  such  a  cause  of  action. 

6.  The  requirement  of  the  First  Comptroller  that  the  accounts  of  the  Commissioners 

shall  be  settled  and  adjusted  at  each  change  in  the  membership  of  the  Board, 
relates  to  matters  of  administrative  detail  within  the  lawful  jurisdiction  of  the 
accounting  officers. 

7.  Section  3620  of  the  Revised  Statutes,  as  amended  by  the  act  of  February  27,  1677 

(19  Stat.,  249),  requires  each  disbursing  officer  having  public  money  intrusted  to 
him  for  disbursement,  to  deposit  the  same  with  the  Treasurer,  or  some  one  of  the 
assistant  treasurers  of  the  United  States,  and  draw  for  the  same  only  in  favor  of 
the  persons  to  whom  payment  is  made.  The  Secretary  of  the  Treasury  may  in 
certain  cases  authorize  deposits  elsewhere. 

Department  op  Justice, 

Washington^  June  29,  1883. 
To  the  President : 

Sib:  I  hare  the  honor  to  acknowledge  the  receipt  of  a  communica- 
tion addressed  to  you  by  S.  L.  Phelps,  Josiah  Dent,  and  William  J. 
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Twining  (by  John  A.  Baker,  his  administrator),  late  Commissioners  of 
the  District  of  Columbia,  appealing  to  you  for  protection  from  the  effects 
of  alleged  misconstruction  of  laws  of  Congress  by  the  First  Comptroller 
of  the  Treasury  on  certain  stated  points,  and  as  to  which  you  require 
my  advice  and  opinion. 

On  my  representation  to  the  petitioners  that  a  more,  specific  state- 
ment of  the  oificial  action  of  the  First  Comptroller  was  desirable,  this 
communication  was  supplemented  by  another,  to  which  were  annexed 
three  letters,  addressed  by  the  First  Comptroller  to  ex-Commissioner 
Phelps,  dated  respectively  Februarj'^  26,  February  28,  and  March  6, 
1883,  extracts  from  which  were  quoted,  as  is  understood,  in  order  to 
point  out  the  particular  misconstruction  of  the  laws  by  the  First  Comp- 
troller, of  which  the  petitioners  complain ;  also  a  letter  dated  December 
19,  1879,  addressed  on  behalf  of  the  Board  by  it«  president,  J.  Dent,  to 
First  Comptroller  A.  G.  Porter,  in  answer  to  a  communication  from  him 
as  to  its  duties,  and  setting  forth.its  views  of  the  matter  in  controversy, 
and  a  letter  dated  April  9,  1883,  of  the  Acting  First  Comptroller,  ad- 
dressed to  Commissioner  Thomas  P.  Morgan,  transmitting  a  statement 
of  differences  in  settlement  of  a  certain  account  of  the  Commissioners. 

I  do  not  deem  it  necessary  to  recite  these  extracts,  or  to  refer  in  detail 
to  the  matters  contained  in  the  several  communications  and  exhibits.  It 
will  suflSce  to  state  briefly  the  essential  question  at  issue  which  turns 
on  the  effect  of  the  following  clause  of  the  fourth  section  of  the  act  ap- 
proved June  11,  1878,  entitled  "An  act  providing  a  i)ermanent  form  of 
government  for  the  District  of  Columbia''  (20  St.,  102),  namely  :  "All 
taxes  collected  shall  be  paid  into  the  Treasury  of  the  United  States,  and 
the  same,  as  well  as  the  appropriations  to  be  made  by  Congress  as 
aforesaid,  shall  be  disbursed  for  the  expenses  of  said  District  on  item- 
ized vouchers,  which  shall  have  been  audited  and  approved  by  the  au- 
ditor of  the  District  of  Columbia,  certified  by  said  Commissioners  or  a 
majority  of  them ;  and  the  accounts  of  said  Commissioners,  and  the 
tax  collectors  and  all  other  ofl&cers  required  to  account  shall  be  settled 
and  adjusted  by  the  accounting  officers  of  the  Treasury  Department  ot 
the  United  States." 

Since  the  enactment  of  this  provision,  it  has  been  construed  in  tlie 
Treasury  Department,  as  requiring  the  Commissioners  to  render  ac- 
counts of  all  their  disbursements  of  the  funds  mentioned  in  the  said 
section  of  the  act,  to  the  accounting  officers  there  for  settlement  and 
adjustment,  in  the  same  manner  as  the  accounts  of  disbursing  officers 
are  there  settled  and  adjusted. 

It  is  not  perfectly  clear  from  the  petitioners'  statement  whether  they 
deny  the  right  to  exact  any  accounting  from  them,  or  whether  they 
merely  claim  to  be  exempt  from  the  operation  of  statutes  relating  to 
disbursing  officers  of  the  United  States  and  their  accounts. 

The  former  proposition  could  not  well  be  maintained  in  view  of  the 
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explicit  language  above  cited.  The  certiAcate  of  at  least  two  Com  mis- 
sioners  is  requisite  to  authorize  each  disbursement  of  District  funds, 
and  this  surely  must  constitute  them  disbursing  officers  so  far  at  least 
as  that,  under  the  law,  they  control,  and  are  therefore  responsible  for 
the  expenditure.  The  statute  accordingly  directs  how  their  accounts 
shall  be  settled  and  adjusted,  and  is  conclusive. 

Whether  the  Effect  of  this  is  to  impair  the  dignity  of  the  office  of  Com- 
missioner, or  in  any  wise  to  reduce  its  supposed  or  actual  power  and 
authority,  as  conferred  by  other  provisions  of  law,  it  is  needless  to  con- 
sider. Congress  has  spoken  so  clearly  on  this  subject,  that  there  is  no 
room  for  the  use  of  such  arguments  in  construction.  That  it  acted  ad- 
visedly in  view  of  past  experience  with  other  forms  of  the  District  Gov- 
ernment, might,  however,  easily  be  shown. 

The  other  question  leaves  more  room  for  discussion.  The  direction 
that  the  accounts  of  certain  District  officers  '^  shall  be  settled  and  ad- 
justed by  the  accounting  officers  of  the  United  States,"  necessarily  im- 
plies that  the  settlement  aud  adjustment  shall  be  in  accordance  with 
the  laws,  regulations,  and  usages  by  which  those  officers  are  governed 
and  guided,  so  far  as  the  same  may  be  applicable  to  the  case  thus 
brought  under  their  jurisdiction,  and  that  in  the  absence  of  suitable 
existing  provisions,  those  officers  should  make  and  enforce  such  as  should 
be  reasonable  and  necessary. 

The  petitioners  are  very  likel}'  right  in  asserting  that  they  are  muni- 
cipal officers,  and  that  the  funds  they  disburse  are  funds  of  the  District, 
but  it  is  none  the  less  competent  for  Congress  to  subject  them  to  such 
obligations  as  are  imposed  on  disbursing  officers  of  the  United  States, 
and  that  it  has  done  so  to  some  extent  is  manifest.  It  may  be  conceded 
that  it  has  not  done  so  in  terms,  and  that  the  extent  to  which  it  has 
done  so  by  necessary  inference-  is  oi)en  to  question,  but  in  order  to  ob- 
tain any  practical  benedt  from  such  a  discussion,  the  petitioners  should 
point  out  the  particular  provisions  of  law  whi<*/h,  as  they  claim,  are,  aud 
should  not  be,  applied  to  them — for  in  this  way  Only  can  a  definite  issue 
be  presented.  The  only  references  made  in  the  papers  submitted  to 
particular  provisions  of  law  deemed  inapplicable  are  as  follow : 

First.  In  the  letter  of  J.  Dent,  president,  to  the  First  Comptroller, 
dated  December  19,  1879,  occurs  the  following  statement :  "  The  Com- 
missioners acknowledge  the  receipt  of  your  letter  of  the  10th  instant, 
and  in  rex)ly  have  the  honor  to  state  that  they  do  not  understand  sec- 
tions 3G23  and  367S,  and  kindred  sections  of  the  Revised  Statutes  of  the 
United  States,  as  having  any  application  whatever  to  them,  but  as  ap- 
plicable only  to  officers  of  the  United  States  who  disburse  the  moneys 
of  the  United  States." 

The  two  sections  mentioned  merely  express  the  proper  and  necessary 
obligations  of  every  officer  disbursing  public  money,  under  aud  in  ac- 
cordance with  a  legislative  appropriation,  obligations  which  the  courts 
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*^ou1d  enforce  on  occasion  even  in  the  absence  of  such  enactments, 
^bey  are  manifestly  applicable  to  the  Commissioners'  accounts,  and  it 
is  not  perceived,  therefore,  that  there  is  any  good  ground  for  the  objec- 
tion taken. 

Second.  The  petitioners  call  attention  to  statements  in  the  Comp- 
troller's letters  mentioned  to  the  effect  that  a  certain  sum  was  found  by 
the  accounting  officers  to  be  due  from  them  on  settlement  of  their  ac- 
<M>unfs,  and  should  be  paid  into  the  Treasury,  in  default  of  which  it 
would  become  his  duty  under  section  3624  of  the  Revised  Statutes  to 
institute  suit  against  the  Commissioners  and  their  bondsmen  for  the 
recovery  of  the  same ;  and  they  evidently  consider  that  such  a  suit 
would  be  unwarranted. 

So  far  as  that  opinion  rests  on  the  gronnd  that  nothing  is  due,  it  raises 
^  question  of  fact,  or  at  all  events  of  administrative  detail,  which  it  is 
no  part  of  my  duty  to  determine  or  consider.  So  far  as  it  touches  the 
legal  sufficiency  of  the  action  proposed  it  may  be  questioned  whether 
an  opinion  should  be  rendered  on  a  mere  contingency  of  action  such  as 
is  above  indicated,  but  waiving  that,  I  must  assume  that  the  objection 
tH  one  of  substance  denying  the  right  of  suit  on  a  Commissioner's  bond 
for  recovery  of  a  balance  alleged  to  be  due,  rather  than  excepting  to 
^action  under  the  particular  section  cited. 

I  am  unable,  however,  to  perceive  how  such  exemption  can  be  claimed 
in  view  of  the  fact  that  each  civil  Commissioner  is  required  by  statute 
to  give  bond  in  the  sum  of  $50,000,  with  surety  for  the  faithful  discharge 
of  his  duty ;  and  has  given  such  bond  to  the  United  States.  Can  it  be 
cloubted  that  a  failure  to  account  for  money  chargeable  to  a  Commis- 
sioner as  disbursing  officer  would  be  a  breach  of  the  condition  of  his 
bond,  and  render  him  liable  to  a  suit  thereon  by  the  obligee  in  the  usual 
mode  of  procedure  upon  such  a  cause  of  action!  If  the  petitioners  can 
<)e  so  |>rosecuted  at  the  instance  of  the  accounting  officers  (and  they  have 
suggested  no  other  remedy)  it  seems  immaterial  to  consider  whether 
the  particular  section  referred  to  by  the  First  Comptroller  may  or  may 
4iot  be  the  basis  of  such  action. 

It  is  evident,  moreover,  from  the  petitioner's  statement,  that  their 
<joiitention  is  not  directed  to  the  inapplicability  of  any  special  provis- 
ions to  their  accounts,  but  rather  to  show  by  reference  to  various  stat- 
utory provisions  relating  to  the  office  and  powers  of  Commissioners,  that 
Congress  could  not  have  intended  by  the  legislation  of  1878  respecting 
their  accounts  to  limit  the  authority  exercised  by  them  in  respect  of 
expenditures  under  prior  statutes  cited. 

The  decisive  answer  to  this  line  of  argument  has  already  been  stated, 
it  being  in  substance  that  reference  to  such  considerations  is  admissible 
only  where  the  legislative  intent  is  so  doubtful  as  to  need  construction. 
ft  seems  to  ine  that  when  Congress  directs  that  the  Commissioners' 
accounts  shall  be  settled  and  adjusted  by  the  accounting  officers  of  the 
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Treasury,  it  is  too  plain  for  ar^iment  that  it  inteuds  tbem  to  be  settled 
and  adJQdted  in  accordance  with  the  laws  and  asages  governing  those 
accoanting  officers,  and  I  find  nothing  in  the  statutory  provisions  cited 
by  the  petitioners  which  is  incompatible  with  this  intent. 

That  this  enactment  made  a  radical  change  in  the-system  theretofore 
prevailing  is  quite  true,  bat  that  only  demonstrates  more  strongly  that 
Congress  acted  with  full  consideration.  It  must  not  be  forgotten  that 
fiscsd  mismanagement  was  the  chief  cause  of  complaint  against  preced- 
ing forms  of  the  municipal  government,  as  the  reports  of  the  several  i^* 
vestigations  instituted  by  Congress  into  the  District  affairs  abundantly 
prove,  and  no  one  familiar  with  the  history  of  the  transactions  of  the 
municipal  authorities,  and  the  legislation  connected  therewith  daring- 
the  decade  preceding  the  act  of  1878,  can  fail  to  perceive  that  the  in- 
tent of  Congress  to  hold  the  local  authorities  to  closer  and  stricter  re- 
sponsibility in  fiscal  affairs  is  continually  manifest. 

It  is  not  to  be  presumed  that  this  has  been  carried  so  far  in  the  pres- 
ent instance,  as  to  embarrass  the  operations  of  the  municipality,  or  to 
unduly  limit  the  just  authority  of  any  of  its  officers,  but  if  such  evils 
are  felt  or  apprehended  the  remedy  is  with  Congress. 

There  is  nothing  of  course  in  these  views  derogatory  to  the  i)etition- 
ers,  whose  character  and  sincerity  are  beyond  question.  It  was  not  un- 
natural that  they  should  not  readily  assent  to  what  they  evidently  re- 
garded as  a  subordination  of  their  proper  function  to  other  authority. 
The  questions  raised  are  of  very  considerable  importance  to  them,  and 
are  earnestly  urged,  but  I  have  not  been  able  to  concur  in  their  view* 
of  the  law. 

I  have  not  considered  some  matters  to  which  attention  is  called  in  the 
papers  submitted,  sach  as  the  requirement  of  the  First  Comptroller 
that  the  accounts  of  the  Commissioners  shall  be  settled  and  adjusted 
at  each  change  in  the  membership  of  the  Board,  the  nature  of  his  state- 
ments of  difference  and  the  like,  because,  in  my  judgments  they  relate 
to  matters  of  administrative  detail  within  the  lawful  jurisdiction  of  the 
accounting  officers,  and  do  not  properly  present  any  question  of  law  for 
my  opinion. 

Very  respectfully,  your  obedient  servant, 

BENJAMIN  HARRIS  BREWSTER, 

Attorney'  General. 

» 

NOTB  BY  THE  FIRST  COMPTROLLRR. 

Th6  foregoing  able  opinion  of  the  honorable  Benjamin  Harris  Brewster,  Attorney- 
General,  Is  here  inserted  for  information  and  becanse  of  its  importance.  The  syllabus- 
was  prepared  by  the  First  Comptroller. 

The  Commissioners  of  the  District  of  Colnmbia  are  disbursing  ofBcers.  Act  June  %t 
1874  (18  Srat.,  116,  117);  Act  February  27,  1877  (19  Stat.,  249);  Act  June  11,  1878, 
sees.  3,  4  (20  Stat.,  103,  105;;  Act  March  3,  1879  (20  Stat.,  410);  Act  March  3,  18d:* 
(22  Stat.,  470),  1  Lawrence,  Compt.  Dec,  Appx.  631;  15  Opinion  Att.-Gen.,  288,  :W3; 
Revised  Statutes  3620. 
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In  the  annual  report  of  the  First  C^ompt roller  of  October  20,  1882,  referring  to  dis- 
bursing officers  generally,  it  is  said : 

*' In  this  connection  I  reapeotfoUy  call  attention  to  the  following  extract,  taken 
from  the  report  of  the  Secretary,  dated  December  2,  1878: 

'  By  an  act  approved  March  3,  1857,  public  disbursing  officers  were  required  to  place 
all  public  funds,  intrusted  to  them  for  disbursement,  on  deposit  with  a  public  depos- 
itary, and  to  draw  for  the  same  only  in  favor  of  the  persons  to  whom  payment  was  to 
be  made,  excepting  that  they  might  cheek  in  their  own  names  when  the  payments, 
did  not  exceed  twenty  dollars. 

The  enforcement  of  this  provision,  according  to  its  letter,  was  found  impracticable,, 
and  the  attention  of  Congress  was  called  to  it  in  the  annual  reports  of  the  Secretary 
for  1857  and  1858,  with  a  recommendation  for  its  modification. 

No  action  in  the  matter  appears  to  have  been  taken  by  Congress  until  the  act  of 
June  14,  1866,  reproduced  as  section  3620  Revised  Statu les,  was  passed.  This  ap- 
peared to  supersede  the  act  of  1857,  in  removing  the  restrictions  as  to  the  method  in 
which  the  money  was  to  be  drawn  ;  but  by  an  act  approved  February  27, 1877,  sectioi^ 
3620  has  been  amended  by  requiring  the  checks  to  be  drawn  only  in  favor  of  the  per- 
sons to  whom  payments  are  to  be  ma<le. 

The  object  which  the  law  evidently  seeks  to  accomplish  meets  the  entire  approval 
of  the  Department,  but  to  carry  its  provisions  into  effect  would  require  paymasters, 
in  the  Army  to  draw  their  checks  in  favor  of  the  soldiers  t-o  be  paid,  by  name,  and 
paymasters  on  naval  vessels,  even  during  absences  for  years  from  the  United  States,  to- 
pay  the  officers  and  men  only  by  drawing  checks  in  their  favor,  on  depositaries  in  the 
United  States. 

The  same  embarrassment  extends  to  all  public  disbursements,  and  the  attention  of 
Congress  is  called  to  the  matter,  with  the  recommendation  that  the  section  be  so 
amended  that  disbursements  may  be  made  under  regulations  to  be  prescribed  by  the 
Secretary  of  the  Treasury.^ 

The  difficulties  presented  by  this  statement  remain,  and  hence  attention  is  called 
to  the  subject.  See  report  Secretary  of  the  Treasury  of  December  5,  1881,  and  report 
of  1856-^57,  page  24,'' 


IN  THE  MATTER  OF  THE  RIGHT  OP  COMMISSIONERS  OP  THE  CIRCUIT 
COURTS  TO  PAYMENT  OF  DOCKET  FEES  IN  CRIMINAL  CASES  HEARD  BT 
THEM  RESPECTIVELY.— RAND'S  CASE. 


1.  Section  828  of  the  Revised  Statutes  does  not  authorize  the  payment,  to  com- 
mlBsioners  of  the  circuit  oonrt«,  of  dook§t  fees  such  as  it  provides  for  clerks  or 
courts. 

Decision  by  William  Lawrence,  First  XJomptroller. 

Edward  M.  Band,  a  commissioner  of  the  circait  court  of  the  United 
States  for  the  district  of  Maine,  charges,  in  his  account  of  fees  for  serv- 
ices in  criminal  examinations,  a  docket  fee  in  each  case.  Since  the  enact- 
ment of  the  fee  bill  of  1853  (now  section  828  of  the  Revised  Statutes),, 
other  Commissioners  havQ  made  like  charges,  and  the  charges  have- 
uniformly  been  disallowed.  The  question  is  now  submitted,  therefore,, 
whether  the  uniform  practice  of  my  predecessors  on  this  subject  shall 
be  reversed. 
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The  fee  is  claimed  under  the  profision  of  section  847,  which  gives  to 
commissioners,  <^For  issaing  any  warrant  or  writ,  and  for  any  other 
service,  the  same  compensation  as  is  allowed  to  clerks  for  like  services" 
<Ilev.  Stat.,  828). 

The  statute  does  not  specifically  require  a  commissioner  to  keep  a 
<Looket.  But  it  does  so  perhaps  by  inference;  and  it'  not,  it  is  generally 
and  properly  required  by  order  of  court,  on  the  recommendation  of  the 
Attorney-General  (Bev.  Stat.,  360).  It  has  always  been  held  by  the 
accounting  officers,  that  every  commissioner  should  keep,  in  a  record 
or  docket,  a  brief  statement  of  his  proceedings.  And,  for  entering 
the  returns  of  process j  and  orders  for  payment  of  wittiesses^  and  for  other 
proper  entries,  the  commissioners  have  been  allowed  the  same  compen- 
sation as  is  allowed  to  clerks  for  like  services.  The  compensation 
authorized  for  such  record  is  fifteen  cents  per  folio,  and  for  copies,  ten 
cents  per  folio.    This  is  entirely  different  from  docket  fees. 

In  January,  1882,  pursuant  to  a  recommendation  of  the  Attorney- 
General  (Bev.  Stat.,  368),  the  circuit  court  of  the  United  States  for  the 
District  of  Maine  made  a  general  order,  the  first  section  of  which  is  as 
follows: 

^'Each  commissioner  of  this  court  acting  in  criminal  cases,  shall 
keep  a  docket,  in  which  he  shall  enter  all  applications  for  warrants 
panted  by  him  stating  briefly  the  nature  of  the  offence,  the  name  of 
the  complainant,  the  date  of  issuing  the  warrant,  and  all  subsequent 
proceedings  thereunder;  also  the  names  of  witnesses  present  and  ex- 
amined. At  the  foot  of  the  docket  in  each  case,  the  commissioner  shall 
•enter  a  statement  of  all  fees  and  expenses  accruing  in  the  case,  includ- 
ing his  own  fees.^' 

A  like  order  has  been  made  by  the  courts  in  some  other  districts,  and 
tt  has  revived  the  old  claim  for  a  docket  fee  to  commissioners. 

The  docket  fees  prescribed  for  clerks  by  section  828  Bev.  Stats.,  are  as 
follow: 

^^For  making  dockets  and  indexes,  issuing  venires,  taxing  costs,  and 
all  other  services  on  the  trial  or  argument  of  a  cause,  where  issue  is 
joined  and  testimony  given,  three  dollars. 

^'For  making  dockets  and  indexes,  taxing  costs  and  all  other  services 
in  a  cause  where  issue  is  joined  but  no  testimoney  is  given,  two  dollars. 

<<  For  making  dockets  and  indexes,  taxing  costs  and  other  services 
in  a  cause  which  is  dismisses!  or  discontinued,  or  where  judgment  or 
•decree  is  made  or  rendered  without  issue,  one  dollar." 

The  question  is,  whether  services  performed  by  a  commissioner  in 
making  entries  in  the  docket,  which  the  order  of  court  prescribes,  are 
*^  like  services"  to  those  of  a  clerk  for  which  doelcetfees  are  allowed. 

In  every  court  of  record  as  a  general  mie  several  dockets  are  made,  the 
number  being  generally  proportioned  to  the  amount  of  business  trans- 
acted. Usually  there  is  an  appearance  docket,  a  motion  docket,  a  judg- 
ment docket,  an  execution  docket,  a  court  or  bar  docket,  and  numerous 
others,  the  titles  and  variety  of  which  differ  in  the  several  judicial  dis- 
tricts.   For  the  necessary  entries  in  each  cause  in  all  the  dockets  only- 
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one  fee  is  allowed  to  the  clerk.  The  fee  is  not  for  makiug  a  docket,  but 
the  law  says  it  is  "for  making  dockets "  and  for  "  all  other  services  " 
mentioned  in  connection  therewith. 

A  commissioner  has  but  one  docket.  He  does  not  issae  venires,  nor 
does  he  tax  costs,  unless  the  taxation  of  witness'  fees  comes  under  this 
head.  It  cannot  properly  be  said  that  he  renders  judgments  or  decrees, 
within  the  meaning  of  the  statute.  The  fee  of  *' three  dollars'^  pre- 
scribed for  clerks  of  courts  includes  making  (1)  dockets,  and  (2)  indexes, 
(3)  issuing  venires,  (4)  taxing  costs,  (5)  and  all  other  services.  The  com- 
nnssi^mer  has  no  'Mike  services''  of  all  these  classes  to  perform.  His 
<locket  is  totally  unlike  any  docket  made  by  a  clerk  of  court.  The  statute 
<loes  not  specifically  require  a  commissioner  to  raake.any  docket,  and  in 
providing  fees  it  contemplates  payment  for  those  services  only  which  he 
is  required  to  perform.  Section  1014  of  the  Revised  Statutes  requires 
copies  of  process,  together  with  the  recognizances  of  the  witnesses,  to 
t)e  returned  to  the  proper  clerk,  and  for  this  service  the  commissioner 
is  entitled  to  compensation.  It  is  not  necessary  to  decide  whether  this 
section  also  requires  a  docket  to  be  kept  The  courts  have  generally 
and  properly  required  them.  The  question  as  to  compens^ion  for  mak- 
ing these  and  for  transcripts  is  not  presented  for  decision  on  the  claim 
no.w  made.  But  the  commissioner  is  not  required  by  law  to  perform 
^*  like  services"  as  clerks,  in  all  those  cases  in  which  the  latter  officers 
are  respectively  entitled  to  a  fee  of  two  dollars  in  one  class  of  cases,  and 
one  dollar  in  another.  It  is  clear  that  the  docket  services,  if  they  may 
be  so  called,  of  a  commissioner  are  not  similar  in  all  respects  to  those* 
required  of  a  clerk.  So  far  as  the  services  are  similar,  as /or  making 
entries  \a  the  docket,  commissioners  are  entitled  to  payment.  The  com- 
missioner is  not,  in  respect  of  makiug  dockets,  required  to  perform  any 
*Mike  services"  as  clerks,  and  hence  is  not  entitled  to  a  fee,  either  of 
three,  two,  or  one  dollar,  as  a  clerk  is,  in  each  case  disposed  of,  "for 
making  dockets  *  *  •  and  all  other  services."  This  has  been  the 
uniform  usage  adopted  in  this  office  in  settling  the  accounts  of  commis- 
sioners. In  following  it  now,  the  practice  and  decisions  of  former  Comp- 
trdllers  are  respected  and  observed.  No  sufficient  reason  has  been  pre- 
sented, or  is  perceived,  to  justify  a  change.  There  is  a  wide  difference 
between  theliervice  in  making  entries  in  a  docket^  and  all  the  services  re- 
quired of  clerks  for  which  the  prescribed  docket  fees  are  paid. 

The  claim  for  a  docket  fee  is  di>allowe(l.* 

Treasuby  Department, 

First  Cojnpiroller^s  Office,  July  (5,  1883. 


•  At  the  October  term,  1883,  of  tho  circuit  court  of  the  United  States  for  the  north- 
ern district  of  Alabama,  holdeu  at  Huutsville,  an  account  was  |>r.*8entecl  to  tho  court 
for  approval  in  favor  of  John  C.  Moore,  a  circuit  court  commiasroner,  for  $806.4(  > 
inclnding  $122  for  docket  fees.  The  district  attorney  objected  **  to  each  and  every  item 
therein  charged  hs  a  *  docket  fee,^  and  moved  the  court  that  the  same  be  disapproved 
And  disallowed."  The  motion  was  sustained  by  the  court,  and  said  charges,  being 
«ixty-one  items,  each  for  f2  "docket  fee,"  were  disallowed. 
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IN  THE  MATTER  OF  THE  RIGHT  OF  A  PARTY,  WHO  FURNISHES  STATION- 
ERY FOR  A  COLLECTOR  OF  INTERNAL  REVENUE,  TO  PAYMENT  THERE- 
FOR BY  THE  UNITED  STATES. —LEE'S  CASE. 


1.  Long  delay  in  presoutiug  a  claim  against  the  United  States  to  the  proper  account- 

ing officers  for  allowance,  is  a  strong  circumstance  against  it. 

2.  Section  3145  of  the  Revised  Statutes  does  not  authorize  a  collector  of  internal  rev- 

enue to  impose  a  liability  on  the  United  States  in  favor  of  a  person  who  supplies 
him  with  stationery  for  official  use. 

3.  Bat,  in  any  view  of  this  section,  a  party  who  furnishes  a  collector  with  a  receipted 

account  for  stationery,  for  which  the  collector  receives  credit  in  the  settlement 
of  his  account  as  a  disbursing  officer,  without  objection  from  the  party  giving  such 
receipt,  is  estopped  from  making  a  claim  against  the  United  States  for  payment. 

Section  3145  of  the  Revised  Statutes  provides,  that — 

**  There  shall  be  •  *  •  paid  'after  the  account  thereof  has  been 
rendered  to,  and  approved  by,  the  proper  officers  of  the  Treasury,  to 
each  collector  [of  internal  revenue],  his  necessary  and  reasonable  charges 
for  advertising,  stationery^  and  blank  books  used  in  the  performance  of 
his  official  duties." 

Joshua  F.  Bailey  was  internal-revenue  collector  of  the  fourth  district 
of  New  York  in  April,  1869,  and  as  such,  presented,  in  his  account  of 
disbursements,  the  receipt  of  Daniel  W.  Lee  &  Co.  to  him  as  collector 
for  payment  for  stationery  in  that  month.  This  receipt  was  credited  to 
the  collector  in  the  settlement  of  his  account,  without  any  notice  to  the 
accounting  officers  that  payment  had  not  in  fact  been  made.  It  ifi  now 
alleged,  that  the  receipt  was  given  without  payment,  and  Daniel  W. 
Lee  asks  for  payment  to  be  made  by  the  United  States.  The  claimants 
present  other  claims  in  the  same  condition.  The  question  is  presented 
to  the  First  Comptroller  to  decide  whether  payment  can  be  made. 

The  regulations  of  the  Treasury  Department,  applicable  to  these 
claims,  are  as  follow : 

"  Yonchers  for  stationery,  blank  books,  postage,  express,  depositing^ 
money,  and  advertising. 

<^  Vouchers  for  these  items  will  be  entered  on  Form  85,  and  the  oath 
on  the  form  must  be  filled.  The  bills  must  in  all  cases  be^made  out  iu 
detail,  showing  the  date,  price,  quantity,  and  character  of  each  article 
purchased  or  expense  incurred.  All  bills  must  be  receipted  by  the 
parties  giving  them.  The  receipt  of  a  clerk  will  not  be  accepted.  Bills 
given  by  a  firm  must  be  receipted  by  a  member  of  the  firm,  or  a  duly 
authorized  a^rent  of  the  firm.  Express  bills  may  be  receipted  by  a  reg- 
ular agent  of  the  company. 

"  The  proper  vouchers  for  postage  are  the  receipted  bills  of  the  post- 
master. These  should  be  furnished  in  all  cases  in  which  it  is  possible 
to  obtain  them.  Where  these  cannot  be  obtained,  the  certificate  of  the 
collector,  showing  the  amount  of  postage  used  in  the  discharge  of  his 
official  business,  should  be  sent.  The  receipt  of  a  deputy  for  postage 
will  not  be  accepted, unless  accompanied  by  a  receipted  bill  of  a  post- 
master.   Bills  for  depositing  money  should  show  the  amount  deposited, 
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the  rate  per  thousand,  and  the  points  between  which  it  was  transported. 
Bills  for  sending  money  from  deputies  to  the  collector  will  not  ordina- 
rily be  allowed,  as  they  are  part  of  th^  expense  of  collecting,  which  must 
be  paid  out  of  the  commissions. 

"  Collectors  will  send  their  money  to  the  depositary  in  the  cheapest 
manner  consistent  with  safety. 

*'  The  size  of  envelopes  purchased  should  be  given,  or  a  specimen  sent. 
Bills  for  printing  and  advertising  should  be  accomx)anied  by  a  specimen 
of  the  printing  and  a  copy  of  the  advertisements.  Handbills  and  post- 
ers will  be  treated  as  advertisements. 

"  Collectors  will  have  no  blanks  printed  at  the  expense  of  the  Govern- 
ment,without  first  obtaining  authority  from  the  Commissioner  of  Internal 
Revenue.  Charges  for  furniture,  gold  pens,  penknives,  and  for  expenses 
of  fitting  up  ofiQces,  will  not  be  allowed  to  collectors  or  assessors.  Col- 
lectors will,  as  far  as  possible,  supply  their  deputies  with  stationery  and 
postage.  When  deputies  are  compelled  to  purchase  for  immediate  use, 
they  should  obtain  re-ceipted  bills  made  out  in  detail,  the  same  as  is  re- 
quired of  the  collector.  These  should  be  given  to  the  collector.  Col- 
lectors in  purchasing  stationery  and  blank  books  for  Government  uses 
are  expected  to  exercise  the  same  economy  as  if  purchasing  for  their 
private  business.'' 


The  form  85  is  as  follows : 


(85.) 


^Schedule  of  vouchers  for  stationeryj  postage^  expresSj  depositing  money,  advertising,  and  mis- 
cellaneoue  diehirsementa  paid  by  J,  F.  Bailey,  late  Colleotor  of  the  Fourth  Diet,  of 
New  York,  for  the  month  ending  April  30,  1869. 


i!            1 

§     Name  of  party  to  j 
o  1    whom  payment 

Amonnta  paid  for— 

Remarks. 

C  J        was  made.        < 

2  '■                          ^      ;Stationerv. 

^  i                       ! 

Postage  and 
express. 

Depositing 
money. 

Advertising. 

Miscellaneous. 

..(  D.W.Lee $29  00 

*    1        •       *       *                  ♦ 

t 

♦ 

•         1            *            1             • 

♦ 

....;           Total 1           29  00 

!                      1 

.» i 

1 

I,  J.  F.  Bailey,  latfe  collector  of  District  No.  4,  intheStateof  New  York,  do  solemnly 
Hwear  that  the  foreffoin^  statement  is  in  all  respects  just  and  trae,  according  to  my 
best  knowledge  and  belief ;  that  the  several  items  charged,  as  set  forth  in  detail  in  the 
vouchers  therein  referred  to,  are  at  the  reasonable  and  customary  prices  at  the  place 
where  the  charges  were  incurred ;  that  each  aud  all  of  them  were  necessary  for  the 
proper  discharge  of  my  official  duties;  that  I  have  not  received  or  retained,  and  am 
not  entitled  to  receive  or  retain,  for  the  benefit  of  myself  or  other  persons,  directly  or 
indirectly,  any  portion  of  the  sums  disbursed  ;  and  that  the  disbursements  charged 
were  made  in  good  faith. 

J.  F.  BAILEY, 

Collector* 

Sworn  and  subscribed  before  me,  this  the  2 let  day  of  December,  1869. 
[SEAL.]  JOSEPH  P.  BOLAND, 

Notary  Public, 

J.  T.  Povoer^  for  the  claimant. 

1.  The  receipts  furnished  for  stationery  to  the  collector,  Bailey,  were, 
by  regulation  and  practice  of  the  Internal  Eevenue  Bureau,  prerequi- 
sites to  receiving  payment,  and  when  claimants  furnished  stationery, 
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and  gave  receipts,  they  are  not  estopped  from  showing  that  no  payment 
was  made,  nor  from  demanding  payment  of  the  Government.  TJie  wl 
lector  was  the  agent  of  the  United  States  for  the  payment  of  the  accouut. 
Sausser's  case,  9  Court  CI.,  338. 

2.  No  payment  has  been  made  from  the  Treasury,  on  the  faith  of 
these  receipts.  This  case  does  not  fall  within  the  rule  in  Sears'  case,  7 
Opinions,  40 ;  McKnight  v.  the  United  States,  98  U.  S.,  179.  There  was 
no  concealment,  misrepresentation  or  fraud  on  the  part  of  the  claiuiauts. 

3.  The  Department  had  knowledge  that  no  money  had  been  paitL 
The  receipts  raise  no  presumption  of  payment.  Such  presumption  is 
rebutted  by  the  "  regulation,"  the  practice  and  knowledge  of  the  usiij^e. 
A  presumption  of  fact  only  stands,  until  proof  is  given  to  the  coutrao . 
2  Dall.  Pa.  K,  22;  4  Johns.,  K  Y.,  287. 


Decision  by  William  Lawrence,  First  Comptroller. 

This  claim  cannot  be  paid.    The  long  delay  in  presenting  it,  or  in  urg. 
ing  its  payment,  is  a  strong  circumstance  against  it.    It  has  been  well 
said,  that  ''it  is  a  rule  of  common  sense  and  reason,  as  well  as  law,  that 
when  a  party  has  lain  by  with  a  claim,  until  the  evidence  concerning  it  ' 
has  ceased  to  exist,  and  then  produces  it,  the  other  party  is  not  bound 
to  explain  it."    (9  Op.  Att.  Gen.,  204.)    But  it  is  not  necessary  to  place 
the  disallowance  upon  any  question  of  this  kind.    The  usage  is  to  pay 
claims,  even  of  longer  standing  than  this,  on  sufficient  evidence.    Sec. 
tion  3145  of  the  Revised  Statutes  was  the  law  in  force  when  this  claim 
originated.    It  does  not  authorize  a  collector  to  impose  a  liability  on  tbe 
United  States,  in  favor  of  a  person  who  supplies  him  with  stationery 
for  official  use.    It  simply  provides,  that  approved  accounts  for  station- 
ery, shall,  by  the  United  States  be  "  paid   •    •    •    to  each  collector,"— 
not  to  parties  who  furnish  the  stationery  to  the  collector.    The  stjitnte 
declares,  that  the  amount  to  be  paid  to  the  collector  shall  be  ^'  hh  oec* 
essary  and  reasonable  charges  for    •    •    •    stationery .'^    It  is  because 
of  this,  that  the  collector  is  required  to  produce  receipted  accounts. 
The  theory  of  the  law  is,  that  the  collector  makes  the  purchase,  and 
pays  for  it  in  advance.    If,  in  fact,  he  ^oes  not  do  so,  and  the  stationer 
who  furnishes  supplies,  chooses  to  give  a  receipt  without  payment,  be 
relies  solely  on  the  personal  liability  of  the  collector  to  him.    If  he 
treats  the  collector  as  an  agent  to  obtain  mdney  on  receipted  accounts,  he 
makes  the  collector  his  agent,  not  that  of  the  United  States.    There  is  no^ 
privity  between  the  United  States  and  Lee.    (Hemdon's  case,  15  Ct. 
CI.,  446  J  s.  C,  1  Lawrence,  Oompt.  Dec.,  46  j  Landram's  case,  16  Ct.  Cl^ 
82;  Hedrick  and  Warden's  cases,  16  Ct  CI.,  88.)    If  the  statute  shoiift 
even  authorize  a  collector  to  make  purchases  of  stationery  in  the  name 
of  the  United  States,  and  to  be  paid  for  by  the  United  States,  the  re- 
suit  in  this  case  would  not  be  changed.    The  "  regulations*'  were  author, 
ized  by  law.    (Eev.  Stats.,  161.)    Parties  who  deal  with  officers  of  tbe^  * 
Government,  are  bound  at  their  peril,  to  kuow  the  extent  of  their  au- 
thority.   (Exigency  case,  3  Lawrence,  Compt.Dec.,  92 ;  Clark  «.  United.^ 


Digitized  by  VjOOQIC 


Time  of  Expiration  of  Authority  to  Appoint  Clerks — Statute-Time  Case,  39^ 

States,  95  IT.  S.,  542  3  Strong  v.  District  of  Colambia,  1  Mackey,  D.  G^ 
Eep.,  272;  ]?ilor  v.  United  States,  9  Wall.,  48 ;  Whiteside  et  al  v.  United 
States,  93  U.  S.,  247;  Merriam  v.  United  States,  107  U.  S.,  437;  s.  c.,. 
18  Ct.  01.,  760;  s.  0.,  14  Ct.  CL,  289.)  The  receipted  accounts  required 
by  the  regulations  are  furnished,  to  authorize  the  accounting  officers  of 
the  Treasury  Department  to  give  credit  to  collectors,  in  the  settlement 
of  their  disbursing  accounts.  This  is  presumed  to  be  known  to  station- 
ers, who  furnish  supplies  to  collectors.  The  collectors  thus  become  the 
agents  of  the  stationers.  On  every  principle  of  law,  the  claimants  m 
this  case  are  estopped  from  asserting  any  claim  now  against  the  United 
States.  (Pray  v.  United  States,  106  U.  S.,  594;  s.  0.,  14  Ct.  01.,  256^ 
Wilder's  case,  18  Ot.  01.,  628;  Buffalo  Bayou  R.  R.  case,  Jd.,  238 ;  Bailey^a 
case,  15  Jd.,  490 ;  Goodman  v.  Niblack,  102  U.  S.,  556 ;  McKnight  v. 
United  States,  98  U.  S.,  180;  s,  0.,  13  Ct.  CL,  292;  Swain  v.  Seamens,  ^ 
Wall.,  264.) 

The  claims  are  disallowed. 
,  Teeasxtby  Dbpaktment, 

First  Comptroller's  Offloej  June  19, 1883. 


IN  THE  MATTER  OP  THE  AUTHORITY  OF  THE  HEAD  OF  A  DEPARTMENT 
TO  APPOINT  A  CLERK  IN  THE  DEPARTMENT  ON  THE  SIXTEENTH  DAY 
OF  JULY,  18S3,  WITHOUT  AN  EXAMINATION  UNDER  THE  ACT  APPROVED 
JANUARY  16,  1883,  TO  REGULATE  AND  IMPROVE  THE  CIVIL  SERVICE  OF 
THE  UNITED  STATES.— STATUTE-TIME  CASE. 


1.  The  act  to  regulate  and  improve  the  civil  service  of  the  United  States,  approved 
January  sixteenth,  1883,  provides  (See.  7)  "that  after  the  expiration  of  eix  monikm 
from  the  paesage  of  this  act  no  officer  or  clerk  shall  be  appoints,  and  no  person  shall 
.  he  employed  to  enter  or  be  promoted  in  either  of  the  said  classes  now  existing,  or 
that  may  be  arranged  hereunder  parsnant  to  said  mles,  until  he  has  paesed  an  exam^ 
inationJ^  Held ;  ( 1 )  This  provision  became  operative  on  the  sixteenth  day  of  Jnly,. 
1883.  (2)  Hence  no  appointment  can  be  made  on  or  after  this  day,  until  the  per* 
son  t'O  be  appointed  has  passed  an  examination  as  required  by  said  act.  An  act 
of  Congress  which  provides  that  it  shall  take  effect  '^  from  and  after  its  passage  **' 
takes  effect  and  becomes  operative  from  the  first  moment  of  the  day  on  which  such 
act  is  approved  by  the  President. 

The  act  to  regalate  and  improve  the  civil  service  of  the  United 
States,  ^<  approved  January  sixteenth,  1883,"  contains  a  provision  as. 
follows : 

<<  Sec.  7.  That  after  the  expiration  of  six  months  from  the  passage  of 
this  act  no  officer  or  clerk  shall  be  appointed,  and  no  person  shall  be 
employed  to  enter  or  be  promoted  in  either  of  the  said  classes  now  ex- 
isting, or  that  may  be  arranged  hereunder  pursuant  to  said  rules,  until 
be  has  passed  an  examination,  or  is  shown  to  be  specially  exempted  from 
such  examination  in  conformity  herewith.    •    •    •." 

July  16, 1883,  the  First  Comptroller  is  asked  to  decide  whether  this, 
provision  is  now  in  force. 
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Decision  by  William  Lawrence,  First  Comptroller. 

The  simple  question  for  decision  is,  have  six  months  expired  from  the 
passage  of  the  act,  approved  Janaary  16,  1883? 

An  act  is  said  to  h^  passed  on  the  day  it  is  approved  by  the  President. 
This  act  was  approved  and  so  passed  on  the  sucteenth  of  Janaary,  1883. 
If  the  ^'six  months''  mentioned  in  the  act  are  to  be  computed  conunenc- 
ing  with  the  seventeenth  day  of  January,  the  provision  above  quoted 
is  not  in  force  on  this  sixteenth  of  July^  but  will  be  at  and  after  midnight 
of  this  day.  But  if  the  six  months  are  to  be  computed  commencing  with 
the  day  the  act  was  passed,  then  said  provision  is  now  in  force  on  this 
sixteenth  day  of  July.  The  whole  question  turns  on  the  meaning  of  the 
expression  ^^from  the  passage  of  this  act."  Is  it  inclusive  or  exclusive 
of  the  day  of  the  passage  of  the  actf  The  answer  is,  it  is  inclusive.  In 
other  words,  in  computing  the  six  months,  the  sixteenth  of  J^knuary  is 
to  be  counted  as  the  first  day.  This  conclusion  seems  to  result  from  the 
evident  purpose  of  the  act.  It  was  intended  to  introduce  a  reform  in 
the  civil  service.  It  made  a  radical  ckange  in  the  mode  of  making  cer- 
tain appointments  to  office.  Congress  evidently  intended  to  give  a 
period  of  time  of  six  months — no  more,  no  less — ^in  which  the  provision 
above  quoted  should  not  operate.  In  other  words,  the  law  in  all  its 
provisions,  except  that  above  quoted,  was  to  be  in  operation  for  six 
months  before  this  special  provision  should  take  effect.  The  law  took 
effect  and  was  in  fprce  on  the  sixteenth  day  of  January.  This  is  well  set- 
tled. Thus  in  Arnold  et  al.  v.  United  States  (9  Cranch,  119),  it  appeared 
that  the  act  approved  July  1,  1812,  provides  "  that  an  additional  duty 
of  100  per  cent,  upon  the  permanent  duties  now  imposed  by  law,  &c., 
shall  be  levied  and  collected  upon  all  goods,  wares,  and  merchandises 
which  shall /rom  anrf  after  the  passing  of  this  act  be  imported  into  the 
United  States."  The  court  said,  ^4t  is  contended  that  this  statute  did 
not  take  effect  until  the  second  day  of  July;  nor  indeed  untiUt  was  for- 
mally promulgated  and  published.  We  cannot  yield  assent  to  this  con- 
struction. The  statute  was  to  take  effect  from  its  passage;  and  it  is 
a  general  rule  that  where  the  computation  is  to  be  made  from  an  a/it 
done^  the  day  on  which  the  act  is  done  is  to  be  included."  (United  States 
V.  Williams  et  al.^  1  Paine,  C.  C,  261;  see  People  v.  Clark,  1  Cal.,  406; 
In  re  Welman,  20  Vermont,  653;  Rex  v,  Moore,  Jefferson,  9;  Cushlng, 
May  25, 1855,  7  Op.  AttGen.,  216.) 

In  Matthews  v.  Zane  (7  Wheat.,  164, 211),  the  Supreme  Court  held  that 
an  act  approved  March  3,  1803,  took  effect  and  was  operative  "  on  that 
day."  This  is  affirmed  in  Lapeyre  v.  United  States  (17  Wall.,  198);  and 
Swayne,  Justice,  says,  ^Hhere  is  no  statute  fixing  the  time  when  acts  of 
Congress  shall  take  effect,  but  it  is  settled  that  where  no  other  time  is 
prescribed,  they  take  effect  from  their  date.  Where  the  language  em- 
ployed is,  ^'  from  and  after  the  passing  of  this  act "  the  same  result  fol- 
lows.   The  act  becomes  effectual  upon  the  day  of  its  date.    In  such  cases 
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it  is  operative  from  the  first  moment  of  the  day.  Fractions  of  the  day 
are  not  recognized."* 

This  is  reaffirmed  in  United  States  v.  Norton  (97  U.  S.,  164),  and  it  was 
held  that  the  proclamation  of  the  President  of  June  13,  1865  (13  Stat., 
763),  annulling,  in  the  Territory  of  the  United  States  east  of  the  Missis- 
sippi Eiver,  all  restrictions  previously  imposed  upon  internal  domestic 
and  coastwise  intercourse  and  trade,  took  effect  as  of  the  beginning  of 
that  day,  and  that  hence  there  was  on  that  day  no  authority  under  the 
act  of  July  2, 1864  ( 13  Stat.,  375),  and  the  Treasury  regulations  of  May  9, 
1865,  for  retaining  from  the  owner  of  cotton  shipped  to  New  Orleans 
from  Vicksburg,  one-fourth  thereof,  nor  for  exacting  from  him  a  pay- 
ment equal  in  value  to  such  one-fourth. 

The  conclusion  is  that  the  civil  service  act  approved  January  16, 1883, 
in  its  general  provisions  took  effect  on  that  day ;  the  period  "  of  six 
months  from  the  passage  of  this  act,"  mentioned  in  section  seven  thereof, 
expired  at  midnight  of  the  fifteenth  of  July,  1883 ;  and  that  the  pro- 
vision of  section  seven  of  said  act  hereinabove  quoted,  took  effect,  and 


*  This  subject  is  discussed  in  Wellman's  case,  20  Vermont,  653 ;  Howe's  case,  21 
Vermont,  619 ;  1  Kent,  Com.,  457 ;  Bishop  on  Written  Laws,  27-31  a,  citing  Dwairi* 
Stat.,  2d  ed.,  16,  31,  34.  36,  37,  460 ;  The  Ann.,  1  Gallis,  62 ;  Panter  v.  Attorney  Gen- 
eral, 6  Bro.  P.  C,  553;  Latless  r.  Holmes,  4  Term  R.,  660;  Hamlet  v.  Taylor,  5  Jones 
N.  C,  36 ;  People  r.  Clark,  1  Cal.,  406 ;  Tomlinson  ».  Bulloch,  4  Q.  B.,  D.  232 ;  Smith  v. 
Smith,  Mart.  N.  C,  26 ;  United  States  v,  Williams,  1  Paine,  261 ;  In  re.  Howes,  6  Law 
Reporter,  297;  1  Kent  Com.,  454,  455;  Matthews  v.  Zane,  7  Wheat.,  164,  211 ;  Heard 
X.  Heard,  8  Ga.,  380 ;  the  State  r.  Click,  2  Ala.,  26 ;  Smetsr.  Weatherbee,  R.  M.  Charl., 
537;  Rathhone  r.  Bradford,  1  Ala.,  312;  Goodsell  v.  Boynton,  1  Scam.,  555 ;  Temple  v. 
Hays,  Morris,  9;  Taylor  r.  The  State,  31  Ala.,  383;  The  State  r.  Bank  of  South  Caro- 
lina, 12  Rich,  609 ;  Wood  v.  Fort,  42  Ala.,  641 ;  Lapeyre  t;.  The  United  States,  17  Wal., 
191, 198;  Inre.  Richardson,  6  Law  Reporter,  392,  2  Story,  571 ;  Johnson  r.  Merchan- 
dise, 2  Paine,  601,  Dyer  i\  The  State,  Meigs,  237,  255;  Wartman  v.  Philadelphia,  i> 
Casey  Pa.,  202;  W^t brook  Manuf.  Co.  v.  Grant,  60  Maine,  88;  Portland  Bank  v.s 
Maine  Bank,  11  Mass.,  204 ;  Reg.  r.  Edwards,  9  Exch.,  32,  23  Law  J.,  N.  S.  Exch.,  42  ; 
Edwards  r.  Reg.,  9  Exch.  628 ;  Reg.  r.  St.  Mary,  Warwick,  1  Ellis  and  B.,816;  Commtr- 
cial  Steamship  Co.  r.  Bonlton,  Law  Rep.,  10  Q.  B.,  346 ;  Duffy  v.  Ogden,  14  Smith  (Pa.) 
240;  Lester  r.  Garland,  15  Ves.,  248;  Chick  r.  Smith,  8Dowl.  P.  C.,337;  Campbell  v. 
Strangeways,  3  C.P.D.,  105;  Lockett  i\  Hill,  1  Woods,  552;  Combe  r.  Pitt,  3  Bur., 
1423,  1434;  Johnson  v,  Pennington,  3  Green,  N.  J.,  188;  Metts  r.  Bright,  4  Dev.  and 
Bat.,  ir3 ;  Lang  r.  Phillips,  27  Ala.,  311 ;  National  Bank  v.  Burkhardt,  100  U.  S.,  686 ; 
Bishop's  Crim.  Law,  279  et  seq. ;  Salmon  v.  Burgess,  1  Hughes,  356;  In  re.  Wynne, 
Chase  Dec,  227,  251 ;  In  re  Richardson,  2  Story  C.C.,  571,3  Op.  Att.-Gen.82;  United 
States  V.  Arnold,  1  Gallis,  348 ;  Lang  v.  Phillip,  27  Ala.,  311 :  Kimm  v.  Osgood,  19  Miss. 
60;  Gardner  v.  The  Collector,  6  Wall.,  499 ;  Kennedy  r.JPalmer,  6  Gray,  316;  Turley 
«.  Logan,  17  HI.,  151 ;  Pre«cott  v.  Hlinois  and  Michigan  Canal,  19  HI.,  324  ;  McCulloch 
V.  The  State,  11  Ind.,  424 ;  Southwark  Bank  v.  Commonwealth,  2  Casey,  Pa.,  446  ; 
Metropolitan  Board  of  Health  t*.  Schinades,  3  Daly,  282, 10  Abb.  Pr.  N.  S.  205;  St.  Mar- 
tin r.  New  Orleans,  14  La.  An.,  113;  1  Bishop's  Crim.  Law,  296.  And  see  Lawson^A 
Concordance,  145,  title  "From,''  citing  Peebles  v.  Hannaford,  18  Maine,  106;  Smith  r. 
Helmer, 7Barb.,  416 ;  Northeastern  B.  R.  Co.  v.  Payne,  9  Rich,  L.,  177;  Tennessee,  &c., 
R.  R.  Co.  V.  Adams,  3  Head,  596 ;  Pittsburgh  v.  Clay,  74  Pa.  St.,  259 ;  Chesapeake,  &c.^ 
Cf&nal  Co.  f.  Key,  3  Cranch  C.  C,  599. 

26  D  83 
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was  in  force,  at  that  luomeut,  and  has  been  so  in  force  and  operative 
since,  and  is  now  in  force. 

Said  act  is  now  fully  in  force  in  all  its  provisions.    Tbe  Secretary  of 
the  Treasury  will  be  so  advised. 

Treasury  Department, 

First  Comptroller's  Office,  July  16,  1883. 


IN  THE  MATTER  OF  THE  TIME  WITHIN  WHICH  A  CLAIM  MUST  BE  PRE- 
SENTED FOR  DRAWBACK  OR  REBATE  UNDER  THE  ACT  OF  MARCH  3, 
1883,  (22  STAT.,  48tt),  *'T0  REDUCE  INTERNAL-RE VENUE  TAXATION,  AND 
FOR  OTHER  PURPOSES/'—DRAWBACK  EXPIRATION  CASE. 


Claims  for  rebate  under  the  act  of  March  3,  1883  (22  Stat.,  488),  must  be  presented 
on  or  before  Jane  30,  1883. 

The  act  of  March  3,  1883  (22  Stat.,  489,  sec.  4),  provides,  *'  that  on  and  after  May 
first,  1883,^^  *'  the  internal  taxes  on  snuff,  smoking  and  manufactured  tobacco"  shall 
be  reduced  to  eight  cents  per  pound.  And  it  declares  ''  that  on  all  original  and  un- 
broken factory  packages  of  smoking  and  manufactured  tobacco  and  snuff,  *  »  • 
held  by  manufacturers  or  dealers  ai  the  time  such  reduction  ehnll  go  into  effect^  upon 
which  the  tax  has  been  paid,  there  shall  be  allowed  a  drawback  or  rebate  of  ike 
full  amount  of  the  reduction,  but  the  same  shall  not  apply  in  any  case  where  the 
claim  has  not  been  presented  toithin  sixty  days  follomng  the  date  of  the  reduction.''^  Held : 
That  the  period  meutioned  **  within  sixty  days  following  the  date  of  the  reduc- 
tion" terminated  nt  the  close  of  business  hours  on  June  30,  1883. 


Decision  by  William  Lawrence,  First  Comptroller. 

Section  four  of  "An  act  to  reduce  internal-revenue  taxation,  and  for 
other  purposes,''  approved  March  3,  1883  (22  Stat.,  489),  provides : 

*<  Sec.  4.  That  on  and  after  May  first,  eighteen  hundred  and  eighty- 
three,  the  internal  taxes  on  snuff,  smoking,  and  manufactured  tobacco, 
shall  be  eight  cents  per  pound ;  and  on  cigars  which  shall  be  manufiAct- 
ured  and  sold  or  removed  for  consumption  or  sale  on  and  after  the  first 
day  of  May,  eighteen  hundred  and  eighty-three,  there  shall  be  assessed 
and  collected  the  following  taxes,  to  be  paid  by  the  manufacturer 
thereof:  On  cigars  of  all  descriptions,  made  of  tobacco  or  any  substi- 
tute therefor,  three  dollars  per  thousand;  on  cigarettes  weighing  not 
more  than  three  pounds  per  thousand,  fifty  cents  i)er  thousand;  on 
cigarettes  weighing  more  than  three  pounds  per  thousand,  three  dollars 
per  thousand;  Provided,  Th^t  on  all  original  and  unbroken  factory  pack- 
ages of  smoking  and  manufactured  tobacco  and  snuff,  cigars,  cheroots, 
and  cigarettes  held  by  manufacturers  or  dealers  at  the  time  such  reduc- 
tion shall  go  into  effect,  upon  which  the  tax  has  been  paid,  there  shall 
be  allowed  a  drawback  or  rebate  of  the  full  amount  of  the  reduction,  but 
the  same  shall  not  apply  in  any  case  where  the  claim  has  not  been  pre- 
sented within  sixty  days  following  the  date  of  the  reduction ;  and  such 
rebate  to  manufacturers  may  be  paid  in  stamps  at  the  reduced  rate; 
and  no  claim  shnll  be  allowed  or  drawback  paid  for  a  less  amount  than 
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ten  dollars.  It  shall  be  the  daty  of  the  Commissioner  of  Internal  Ber- 
enue,  with  the  approval  of  the  Secretary  of  the  Treasury,  to  adopt  sach 
rules  and  regulations  and  to  prescribe  and  furnish  such  blanks  and 
forms  as  may  be  necessary  to  carry  this  section  into  effect" 

The  <' date  of  the  reduction"  mentioned  in  this  section  is  '^on  and 
after  May  first,  1883."  The  period  mentioned  in  this  section  "  within 
sixty  days  following  the  date  of  the  reduction"  expired  with  the  last 
moment  of  the  usual  business  hours  of  the  last  day  of  tJune,  1883. 

Tkbasuey  Depabtment, 

First  Comptroller's  Office,  July  17,  1883. 


IN  THE  MATTER  OF  THE  EIGHT  OF  COMMISSIONERS  OF  THE  CIRCUIT 
COURTS  OF  THE  UNITED  STATES.  FOR  THE  NORTHERN  DISTRICT  OF 
ALABAMA,  TO  CERTAIN  FEES.— WELLS'S  CASE. 


1.  For  making  docket  entries^  the  commissioDers  of  circuit  courts  are  not  entitled  to 

the  fees  of  onej  two,  and  three  dollars  prescribed  by  section  828  of  the  Revised 
Statutes,  for  clerks  of  courts,  commonly  called  docket  fees.  But  they  are  entitled 
to  compensation  for  making  a  docket  required  by  order  of  court  fifteen  cents  per 
folio. 

2.  Such  commissioners  are  not  entitled  to  fees,  for  making  itemized  statements  of 

fees  of  commissioner,  marshal,  and  witnesses,  nor  for  copies  of  same,  sent  to  the 
clerk  of  the  court,  in  each  criminal  case,  as  distinct  from  compensation  for  the 
transcript  of  proceedings,  to  be  returned  to  the  clerk. 

3.  Such  commissioners  are  not  entitled  to  compensation  for  ** filing^*  evidence  of  wit- 

nesses, to  be  furnished  to  the  United  States  attorneys. 

The  accounts  of  W,  0.  Wells,  a  commissioner  of  the  circuit  court,  for 
the  northern  district  of  Alabama,  include  charges  for  <^  docket  fees''  in 
criminal  cases ;  also  charges  for  making  itemized  statements,  in  such 
cases  of  fees  of  commissioner,  marshal,  and  witnesses,  and  for  copies  of 
the  same,  for  the  clerk  of  the  circuit  court.  Also  charges  for  "^Kw^f" 
evidence  of  witnesses  in  such  cases. 

The  First  Comptroller,  in  settling  this  account,  is  required  to  decide 
whether  these  charges  can  be  lawfully  paid. 

C.  C.  Lancaster  J  for  the  claimant. 

I.  At  the  November  Term,  1881,  of  the  United  States  court  at  Hunts- 
ville,  Ala.,  the  following  rule  was  adopted  by  the  court,  upon  the  sug- 
gestion of  the  Attorney-General,  for  the  observance,  of  the  commis- 
sioners : 

^^BuleL — Each  commissioner  shall  keep  a  well-bound  book  asadocket, 
in  which  he  shall  enter,  on  the  day  the  transactions  occur,  the  issuing  of 
each  warrant,  upou  whose  complaint  and  request  the  same  was  issued, 
the  nature  of  the  offense,  and  the  officer  to  whom  the  warrant  was  de- 
livered for  service,  together  with  the  proceedings  had  under  the  said 
warranty  there  shall  be  entered  the  names  of  the  witnesses  present 
and  examined,  and  their  fees,  the  name  of  the  guard,  if  any,  and  his 
fees,  together  with  the  marshal's  or  deputy's  fees,  and  all  of  said  fees, 
together  with  mileage  and  expenses  allowed  by  law,  and  a  statement 
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of  the  commissioner's  owu  fees,  shall  be  properly  entered  upon  the 
warraut'wheu  returned  to  the  commissioner.  After  the  close  of  each 
examination,  the  commissioner  shall  forward  to  the  clerk  of  the  United 
States  circuit  court,  for  the  proper  district,  all  the  papers  in  the  case, 
with  a  proper  transcript  of  the  proceedings,  in  which  he  shall  schedule 
the  papers  forwarded." 

The  seventh  clause  of  section  847,  Revised  Statutes,  authorizes  pay- 
ment to  commissioners — 

"  For  issuing  any  warrant  or  writ,  and  for  any  other  service  the  8a7ne 
compensation  as  is  allowed  to  clerks  for  like  services?^ 

The  10th,  11th,  and  12th  clauses  of  section  828,  Revised  Statutes, 
allow  clerks,  for  making  dockets,  indexes,  taxing  costs,  &c.,  afee  of  one, 
two,  and  three  dollars. 

The  docket  fee  charged  by  the  commissioner  in  his  account,  is  under 
the  12th  clause,  and  is  clearly  within  the  scope  and  provisions  of  sec- 
tions 847  and  828,  Revised  Statutes.  The  services  performed  by  the 
commissioner  in  making  and  indexing  his  docket,  taxing  costs,  &c.,  are 
identical  with  those  of  the  clerk,  with  one  exception  in  the  10th  clause 
of  section  828.  Such  services  are  clearly  contemplated  by  the  7th  clause 
of  section  847,  and  this  clause  was  evidently  intended  to  embrace  nec- 
essary services,  not  particularly  enumerated  under  this  section.  This 
is  plainly  so,  because  otherwise  it  would  assume  that  Congress,  having 
created  this  office,  and  having  provided  a  free-tarift'  as  compensation, 
would  impose  imperative  duties,  and  payment  be  avoided  on  the  ground 
that  there  was  no  provision  for  the  payment  of  such  services.  In  other 
words,  payment  of  just  charges  would  be  denied  for  the  performance  of 
services  actually  necessary,  for  the  proper  administration  of  the  office, 
and  which  the  incumbent  is  bound  to  perform  under  a  penalty.  B,v  nile 
7  of  the  court  '^  said  clerks  are  charged  with  the  duty  of  bringing  to  the 
attention  of  the  court  any  failure  on  the  part  of  the  commissioners  to 
comply  with  the  foregoing  order.''  Disobedience  to  rules  of  court  is 
punished  by  giving  judgment  against  the  disobedient  party  or  by  at- 
tachment for  contempt.  2  Bonv.,  490.  It  is  consonant  with  the  prin- 
ciples of  justice  and  equity,  that  compensation  for  that  service  should 
be  made  according  to  a  liberal  view  of  the  statute  that  applies  to  it 
rather  than  to  deny  it.  The  conclusion  might  be  different  if  the  officer 
were  compensated  in  part  by  a  salary,  but  he  is  not. 

"  There  can  be  no  consistent  theory,  except  that  which  regards  official 
rewards  as  the  recompense  for  actual  or  implied  official  work.  Nor 
would  it  be  possible,  in  most  cases,  to  have  the  work  done  without  some 
certainty  of  pay  for  it.  An  officer  is  not  to  be  expected  to  work  for 
nothing,  ♦  *  ♦  but  the  law  assumes  that  the  laborer  is  worthy  of 
his  hire,    ♦    •    ♦."    (Hunter's  case,  1  Lawrence,  Compt.  Dec.  152.) 

•  •  •  "  the  intention  of  the  law-giver  and  the  meaning  or  the  law 
are  to  be  ascertained  by  viewing  the  whole  and  every  part  of  the  Act 
One  part  of  the  statute  must  be  so  construed  by  another  that  the  whole 
may,  if  possible,  stand;  and  that,  if  it  can  be  prevented,  no  clause^  sen- 
tencCj  or  word  shall  be  surperfluous,  void,  or  insignificant;  ♦  *  ♦.'' 
Broom,  Leg.  Max.,  585. 

<<  Where  the  words  of  a  statute,  prescribing  compensation  to  a  public 
officer,  •  •  •  admit  of  two  interpretations,  they  should  he  construed 
in  favor  of  the  officer.^  (U.  S.  v.  Morse,  3  Story,  87 ;  Morse  v.  U.  S.,  4  Ct 
01.,  141.) 

Section  4698,  Code  of  Alabama : 

<<Each  justice  of  the  peace  and  notary  public  with  jurisdiction  of 
justices  of  the  peace,  must  keen  a  docket  of  all  criminal  causes  tried^  which 
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docket  shall  set  forth  the  nature  of  each  case,  the  judgment  rendered 
therein,  an  itemized  copy  of  the  bill  of  costs,    •    •    •." 
Section  5033  allows  for  docketing  a  cause. 

II.  As  to  the  charge  for  itemized  fees  of  commissioner,  marshal,  and 
witnesses,  and  copies  of  same  for  clerk  of  United  States  court.  Eule 
of  court  Ko.  4  requires,  that  "after  the  close  of  each  examination,  the 
commissioner  shall  forward  to  the  clerk  of  the  United  States  circuit 
co^rt  for  the  proper  district,  all  the  papers  in  the  case,  with  a  proper 
transcript  of  the  proceediugs,  in  which  he  shall  sq^edule  the  papers 
forwarded.''  These  duties  are  distinct  from  those  required  of  commis- 
sioners, by  Kule  5.  The  whole-amount  of  these  charges  is  a  mere  trifle, 
compared  with  the  protection  afforded  the  Government  against  frauds 
and  impositions  upon  the  national  Treasury. 

III.  As  to  the  charge  "for  tiling  evidenceof  witnesses."  The  commis- 
sioner's reasons  and  explanations  show  conclusively  the  importance  and 
necessity  of  filing  the  evidence  of  the  witnesses,  during  the  preliminary 
examination,  for  the  use  and  guidance  of  the  United  States  attorney  in 
the  prosecution  of  the  defendants,  and  the  examination  of  the  witnesses, 
in  the  trial  before  the  United  States  court.  The  necessity  of  this  evi- 
dence is,  to  inform  the  United  States  attorney  what  the  witnesses  testi- 
fied to  before  the  commissioner.  Witnesses  would  testify  before  the 
commissioner  to  certain  material  evidence,  which  they  would  either  con- 
ceal, or  fail  to  testify  to,  in  the  trial  before  a  jury.  In  many  instances^ 
witnesses  would  testify  to  some  material  facts,  in  order  to  secure  a 
trip  to  the  United  States  court  at  the  expense  of  the  Government,  and 
when  the  defendant  was  on  trial  before  a  jury,  they  failed  to  testify  as 
they  had  done  before  the  commissioner,  and  the  defendant  was  dis- 
charged. To  prevent  this  fraud  on  the  Government,  United  States 
attorneys,  with  the  approval  of  the  court,  required  commissioners  to 
write  down  the  material  evidence  of  the  witnesses,  during  the  examina- 
tion, and  file  the  same  among  the  papers  to  be  sent  to  court.  The 
charges  for  the  docket  fee  and  for  filing  the  evidence  of  witnesses  are 
jast  as  much  authorized  by  the  fee  bill,  and  the  services  are  as  necessary, 
as  the  drawing  of  the  bond  of  the  defendant,  and  taking  the  acknowl- 
edgment of  his*  sureties.  There  is  nothing  in  section  847  E.  S.  to  au- 
thorize commissioners  to  charge  for  drawing  a  bond,  &c.,  except  the 
words  of  the  seventh  clause  taken  in  connection  with  section  828  E.  S. 
But  as  these  two  sections  taken  together  clearly  authorize  the  charge 
for  drawing  a  bond,  &;c.,  so  do  they,  with  equal  force  of  reasoning,  au- 
thorize the  charge  for  docket  fee,  and  for  filing  the  evidence. 

The  evidence  of  the  several  witnesses  examined  should  be  reduced 
to  writing,  by  or  under  the  direction  of  the  magistrate,  and  signed  by 
them  respectively.    (In  re  Henrich,  5  Blatchf.,  G.  C.,  414.) 

The  evidence  of  the  witnesses  examined  must  be  reduced  to  writing 
by  the  magistrate,  or  under  his  direction,  and  signed  by  the  witnesses 
respectively ;  such  examination  is  under  the  control  of  the  magistrate, 
and  should  be  so  conducted  as  to  elicit  the  facts  of  the  case.  (Section 
4698,  Revised  Code  of  Alabama.) 

The  provision  that  the  arrest  of  offenders  against  the  United  States 
shall  be  <<  agreeably  to  the  usual  mode  of  process"  against  offenders  in 
the  State  where  they  may  be  found,  has  been  construed  to  intend  that 
the  proceeding:s  before  commissioners  and  other  magistrates  in  the  pre- 
liminary examination  of  such  accused  persons,  must  be  similar  to  pro- 
ceedings had  for  like  purposes  by  the  laws  of  the  States  where  the  pro- 
ceedings may  take  place.  (United  States  v.  Horton's  Sureties,  2  Dillon, 
94 ;  United  States  v.  Rundlett,  2  Curtis,  C.  C,  41.) 
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Decision  by  William  Lawrence,  First  Comptroller. 

The  powers  of  commissioners  of  the  circuit  courts  are  given,  and  their 
duties  prescribed,  by  sundry  statutory  provisions.  Rev.  Stat.,  629,  727, 
728,  946,  1014,  1042,  1778,  1982-1987,  3462,  4079-4081,  4546,  5270,  5271, 
5296  J  act  June  23,  1874  (18  Stat.,  255,  sec.  6)j  act  March  1, 1875  (18 
Stat.,  336,  sec.  3)  j  act  August  14,  1876  (19  Stat.,  142,  sec.  7). 

Their  accounts  %re  to  be  approved  by  the  proper  court.  Act  Febru- 
ary 22,  1875  (18  Stat,  333,  sec.  1) ;  see  Hayburn's  ca«e,  2  Dallas,  410, 
414.  The  Attorney-General  exercises  a  general  supervisory  power  over 
their  accounts  (Rev.  Stat.,  368).  Their  accounts  are  subject  to  revision 
by  the  accounting  officers  of  the  Treasury  Department.  See  act  Febru- 
ary 22,  1875  (18  Stat.,  333). 

The  Revised  Statutes  contain  the  following. 

Sec.  828.  For  issuing  and  entering  every  process,  commission,  sum- 
mons, capias,  execution,  warrant,  attachment,  or  other  writ,  except  a 
writ  of  venire,  or  a  summons  or  subpoena  for  a  witness,  one  dollar. 

For  issuing  a  writ  of  summons  or  subpoena,  twenty-five  cents. 

For  filing  and  entering  every  declaration,  plea,  or  other  paper,  ten 
cents. 

For  administering  an  oath  or  affirmation,  except  to  a  juror,  ten  cents. 

For  taking  an  acknowledgment,  twenty-five  cents. 

For  taking  and  certifying  depositions  to  file,  twenty  cents  for  each 
folio  of  one  hundred  words. 

For  a  copy  of  such  deposition  furnished  to  a  party  on  request,  ten 
cents  a  folio. 

For  entering  any  return,  rule,  order,  continuance,  judgment,  decree, 
or  recognizance,  or  drawing  any  bond,  or  making  any  record,  certificate, 
return,  or  report,  for  each  folio,  fifteen  cents. 

For  a  copy  of  any  entry  or  record,  or  of  any  paper  on  file,  for  each 
folio,  ten  cents. 

For  making  dockets  and  indexes,  issuing  venire,  taxing  costs,  and  all 
other  services,  on  the  trial  or  argument  of  a  cause  where  issue  is  joined 
and  testimony  given,  three  dollars. 

For  making  dockets  and  indexes,  taxing  costs,  and  all  other  services, 
in  a  cause  where  issue  is  joined,  but  no  testimony  is  given,  two  dollars. 

For  making  dockets  and  indexes,  taxing  costs,  and  other  services,  in 
a  cause  which  is  dismissed  or  discontinued,  or  where  judgment  or  de- 
cree is  made  or  rendered  without  issue,  one  dollar. 

For  making  dockets  and  taxing  costs,  in  cases  removed  by  writ  of 
error  or  appeal,  one  dollar. 

For  affixing  the  seal  of  the  court  to  any  instrument,  when  required, 
twenty  cents. 

For  every  search  for  any  particular  mortgage,  judgment,  or  other  lien, 
fifteen  cents. 

For  searching  the  records  of  the  court  for  judgments,  decrees,  or  other 
instruments  constituting  a  general  lien  on  real  estate,  and  certifying  the 
result  of  such  search,  fifteen  cents  for  each  person  against  whom  such 
search  is  required  to  be  made. 

For  receiving,  keeping,  and  paying  out  money,  in  pursuance  of  any 
statute  or  order  of  court,  one  per  centum  on  the  amount  so  received, 
kept,  and  paid. 

For  traveling  from  the  office  of  the  clerk,  where  he  is  required  to 
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reside,  to  the  place  of  holding  any  court  required  by  law  to  be  held,  five 
cents  a  mile  for  going  and  five  cents  for  returning,  and  five  dollars  a  day 
for  his  attendance  on  the  court  while  actually  in  setssion. 

All  books  in  the  offices  of  the  clerks  of  the  circuit  and  district  courts, 
containing  the  docket  or  minute  of  the  judgments,  or  decrees  thereof, 
shall,  during  office  hours,  be  open  to  the  inspection  of  any  person  desir- 
ing to  examine  the  same,  without  any  fees  or  charge  therefor. 

commissioners'  pees. 

Sec.  847.  For  administering  an  oath,  ten  cents. 

For  taking  an  acknowledgment,  twenty-five  cents. 

For  hearing  and  deciding  on  criminal  charges,  five  dollars  a  day  for 
the  time  necessarily  employed. 

For  attending  to  a  reference  in  a  litigated  matter,  in  a  civil  cause  at 
law,  in  equity,  or  in  admiralty,  in  pursuance  of  an  order  of  the  court,, 
three  dollars  a  day. 

For  taking  and  certifying  depositions  to  file,  twenty  cents  for  each 
folio. 

For  each  copy  of  the  same  furnished  to  a  party  on  request,  ten  cents 
for  each  folio. 

For  issuing  any  warrant  or  writ,  and  for  any  other  service,  the  same 
compensation  as  is  allowed  to  clerks  for  like  services. 

For  issuing  any  warrant  under  the  tenth  article  of  the  treaty  of 
August  ninej  one  thousand  eight  hundred  and  forty-two,  between  the 
United  States  and  the  Queen  of  the  United  Kingdom  of  Great  Britain 
and  Ireland,  against  any  person  charged  with  any  crime  or  offense  set 
forth  in  said  article,  two  dollars. 

For  issuing  any  warrant  under  the  provision  of  the  convention  for 
the  surrender  of  criminals,  between  the  United  States  and  the  King  of 
the  French,  concluded  at  Washington  November  nine,  one  thousand 
eight  hundred  and  forty-three,  two  dollars. 

For  hearing  and  deciding  upon  the  case  of  any  person  charged  with  any 
crime  or  offense,  and  arrested  under  the  provisions  of  said  treaty,  or  of' 
said  convention,  five  dollars  a  day  for  the  time  necessarily  employed. 

For  the  examination  and  certificate  in  cases  of  applications  for  dis- 
charge of  poor  convicts  imprisoned  for  non-payment  of  a  fine  or  fine  and 
costs,  five  dollars  a  day  for  the  time  necessarily  employed.    (See  §  1042.) 

The  settlement  of  the  account  of  the  claimant  requires  the  decision 
of  three  distinct  questions : 

I.  The  claimant  is  not  entitled,  in  any  criminal  case,  to  the  docket  fee 
of  one,  ttcOy  or  three  dollars,  according  to  circumstances,  provided  for 
clerks  of  courts  by  section  828  of  the  Eevised  Statutes.  This  was  de- 
cided in  Rand's  case,  ante,  393.  The  commissioner  is  entitled  to  payment 
for  making  proper  entries  in  his  docket,  because  such  entries  are  similar 
to  those  made  by  clerks  in  the  journal  or  minutes  of  a  court,  and  are  re- 
quired by  the  proper  order  of  court,  and  the  Alabama  statute,  as  to  offi- 
cers having  a  jurisdiction  like  that  of  a  commissioner.  In  other  w«rds, 
'  tbese  services  of  a  commissioner  fall  within  the  expression  "  like  serv- 
ices,'' in  section  847  of  the  Eevised  Statutes.  They  are  like  the  services, 
of  clerks  of  courts,  the  compensation  for  which  is  for  **  making  any  rec- 
ord »  •  ♦  •  "  for  each  folio  fifteen  cents,^  and  for  a  copy  of  any  rec- 
ord required  by  law,  for  each  folio  ten  cents.    If,  in  addition  to  this,  the 
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commissioner  should  be  paid  the  docket  fees  claimed  in  each  criminal 
case,  he  would  be  twice  paid  for  the  same  service.  The  claim  for  docket 
fees  is  not  aided  by  the  Alabama  statute. 

Under  section  1014  of  the  Revised  Statutes  of  the  United  States,  per- 
sons charged  with  crime,  may  "  be  arrested  and  imprisoned,  or  bailed,'' 
and  "  agreeably  to  the  usual  mode  of  ju^ocess  against  offenders  in  such 
State.''  The  Alabama  statute  requires  each  justice  of  the  peace,  hav- 
ing a  similar  jurisdiction  under  State  laws,  to  *'  keep  a  docket."  The 
question  whether  the  statute  applies  to  a  commissioner,  may  not  be  ma- 
terial ;  see  Allen's  case,  2  Lawrence,  Comp.  Dec,  2d  ed.-,  215 ;  Special 
Deputy  Marshal's  case,2>o«f.  Without  reference  to  this  statute,  the  com- 
missioner is  required  to  keep  a  docket.  The  right  to  fees  is  not  deter- 
mined by  this  statute,  but  by  the  act  of  Congress.  The  charge  for 
docket  fees  is  disallowed. 

II.  The  itemized  statements  offees^  for  which  compensation  is  claimed 
in  this  case,  are  simj)ly  indorsed  on  the  icarrants,  most  of  the  items  being 
furnished  by  the  marshal. 

No  law  authorizes  the  payment  of  compensation  for  such  statements. 
nor  for  copies  of  the  same  for  the  clerk  of  the  circuit  court. 

This  will  appear  from  a  well-settled  principle. 

Compensation  cannot  be  paid,  uffless  some  act  of  Congress  has  author- 
ized it,  either  in  terms,  or  by  a  proper  construction  thereof.  There 
may  be  duties  required  of  commissioners  in  one  State,  which  may  not 
be  required  in  another.  This  is  the  effect  of  section  1014  of  the  Kevised 
Statutes,  which  requires  that  persons  charged  with  crime,  may  be  ar- 
rested and  imprisoned,  or  bailed  "  agreeably  to  the  usual  mode  of  pro- 
cess against  offenders  in  such  State."  Section  1014  of  the  Bevised 
Statutes  provides  that  ^'copies  of  the  process  shall  be  returned  [by 
commissioners]  as  speedily  as  may  be  into  the  clerk's  office  of  such 
court  of  the  United  States  as  by  law  has  cognizance  of  the  offense." 
So  duties  may  be  required  of  them  in  relation  to  their  accounts  of  fees 
under  the  direction  of  the  Attorney -General  (Rev.  Stat,  368),  or  by  the 
courts  required  to  pass  on  them,  act  February  22,  1875  (18  Stat.,  333)- 

The  fees  of  commissioners  are  provided  for  in  two  modes  ; 

First.  Section  847  of  the  Revised  Statutes  prescribes  fees  for  specific 
official  acts  or  services. 

Second.  The  same  section  provides  for  the  payment  to  commission- 
ers "for  issuing  any  warrant  or  writ,  and  for  any  other  service,  the 
same  compensation  as  is  allowed  to  clerks  for  like  services'^  The  fees 
of  clerks  are  prescribed  by  section  828,  Rev.  Stat. 

Under  these  two  sections,  commissioners  can  be  paid  for  all  services 
required  of  them  by  law,  including  the  authorized  orders  of  the  Attor- 
ney-General and  of  courts,  so  far  as  sections  828  and  847  can,  by  any 
reasonable  construction,  be  ma<le  applicable  to  such  services.  The  pro- 
visions of  section  828  for  compensation  "for  •  •  •  making  any 
record,  certificate,  retuni,  or  report,  for  each  folio,  fifteen  cents,"  and 
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"  lor  a  copy  of  any  entry  or  record,  or  paper  on  lile,  for  each  folio,  ten 
cents,*'  would  generally  seem  sufficient  for  all  ordinary  services  not 
otherwise  provided  for.    But  it  must  be  apparent,  that: 

(1)  There  is  no  express  provision  of  Siuy  statute  requiring  the  com- 
uiissioner  to  make  tUe  ^^ statements^  in  question  in  the  form  adopted,  nor 
any  copy  thereof,  nor  (2)  are  such  statement^  or  copy  required  by  any 
order  of  court,  nor  (3)  by  any  order  of  the  Attorney-General. 

Xo  provision  is  made  by  section  847  for  fees  for  such,  nor  is  there  any 
^*  like  service"  provided  for  clerks  in  section  828,  and  if  so,  there  re- 
mains the  fatal  objection,  that  the  service  as  rendered  was  unauthorized. 

Some  of  the  courts  have  made  an  order  requiring  each  commissioner 
to  **  keep  a  docket,"  and  providing,  that  **  at  the  foot  of  the  docket,  in 
each  case,  the  commissioner  shall  enter  a  statement  of  all  fees  and  ex- 
penses accruing  in  the  case,  including  his  own  fees."  Hand's  case,  ante^ 
:393. 

A  rule  of  court  in  Alabama  provides,  that  "after  the  close  of  each  ex- 
amination, the  commissioner  shall  forward  to  the  clerk  of  the  United 
States  circut  court  for  tlie  proper  district,  all  the  papers  in  the  case, 
with  a  proper  transcript  of  the  proceedings,  in  which  he  shall  schedule  the 
papers  forwarded."  This  transcript  must  include  "  a  statement  of  all  fees 
and  expenses."  This  of  course  must  be  itemized,  and  it  is  the  itemized 
statement  required,  and  the  only  one  authorized.  The  transcript  should, 
a«  the  rule  requires,  show  "  the  proceedings";  it  should  "  schedule  the 
papers  forwarded,"  and  show  all  fees  and  costs.  This  may  lawfully  be  paid 
for,  and  at  the  same  rate  per  folio  prescribed  by  law  for  copies.  It  is  taken 
from  the  docket,  which  under  the  rule  must  show  "  the  proceedings  had 
under  the  said  warrant "  in  each  case.  Commissioners  have  not  usually 
claimed  these  fees,  but  when  such  dockets  and  transcripts  are  required 
and  made,  they  are  to  be  paid  for.  The  rule  says,  that  "  a  statement  of 
the  commissioner's  own  fees,  shall  be  properly  entered  on  the  warrant." 
By  universal  usage,  the  fee  for  the  warrant  is  indorsed  thereon,  and  is 
in  some  sense  a  part  thereof.  This  provision  does  not  require  all  the 
commissioner's  fees  to  be  so  entered.  It  relates  to  the  fees  for  the  war- 
rant. The  other  fees  are  all  to  be  entered  on  the  docket.  The  rule 
says :  ^<  There  shall  be  entered  the  names  of  the  witnesses,"  &c.  This 
means,  entered  on  the  docket.  And  the  fees  are  to  be  entered  on  the 
docket.  The  Commissioner  is,  by  rule  of  court,  required  to  forward 
a  ^^ transcript  of  the  proceedings"  in  each  case,  and  he  is  required 
by  another  rule  of  court,  at  the  end  of  each  month,  to  furnish  a 
report  of  all  the  cases  examined  during  the  month,  but  it  is  not  shown 
that  the  required  transcript  in  each  case  was  forwarded,  or  the  report 
made  by  the  claimant.  The  charges  for  making  itemized  statements  of 
fees  of  commissioner,  marshal,  and  witnesses,  and  for  copies  of  the  same 
for  the  clerk,  are  disallowed. 

III.  Commissioners  are  not  entitled  to  compensation  for  ^' filing^  evi- 
dence of  witnesses  to  be  furnished  to  the  United  States  attorneys.  No 
law  requires  such  evidence  to  be  ^^Jiled.^    There  is  no  necessity  for  ftl- 
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ing  it.  If  testimony  is  reduced  to  writing,  for  the  information  of  the 
United  States  attorney,  it  should  be  at  once  delivered  to  him,  if  preseBt, 
or  forwarded  to  him,  if  absent.  It  is  not  made  to  hejiled.  The  rale  of 
court  requires  a  statement  on  the  commissioner's  docket,  of  ''  the  name 
of  the  guard,  if  any,  and  his  fees.''  As  a  matter  of  law,  the  guard  has 
no  fees.  The  marshal  is  entitled  to  mileage  for  the  travel  of  the  guani. 
Eev.  Stat,  829.  And  he  is  entitled  to  a  fee  for  "  bringing  in^  guarding, 
and  returning  prisoners." 

The  charge  for  filing  evidence  is  disallowed.* 

Treasury  Department, 

First  Comptroller's  Office^  July  7,  1883. 


IN  THE  MATTER  OF  THE  RIGHT  OF  A  PERSON  DULY  APPOINTED  AS  CON- 
SUL,  WHO  HAS  TAKEN  THE  OATH  OF  OFFICE,  AND  GIVEN  BOND,  TO 
RECEIVE  SALARY  BEFORE  HE  HAS  ENTERED  ON  THE  DUTIES  OK  HIS 
OFFICE.— DUNN'S  CASE. 


1.  Under  the  Htatntes  providing  for  the  payment  of  salaries  to  diplomatic  and  con- 

sular officers,  the  right  to  salary  does  not  exist,  until  after  the  officer  has  taken 
the  oath  of  office,  has  filed  his  bond,  the  commission  has  been  issned,  and  the  offi- 
cer has  actually  entered  on  his  duties  as  such,  by  holding  himself  in  exclusive 
readiness,  under  the  directions  of  the  Department  of  State  to  receive  instructions- 

2.  The  date  of  the  commission,  after  the  oath  of  office  has  been  taken,  is  usually  the 

time  at  which  the  thirty  days  for  receiving  instructions  commences,  but  the  De- 
partment of  State  may  fix  a  later  date,  at  which  such  period  of  thirty  days  shall 
commence. 

3.  A  consular  officer  in  service  at  one  place,  and  appointed  and  commissioned  to  act 

at  another  consulate,  cannot  receive  salary  under  his  new  appointment,  while  he 
continues  to  perform  the  duties  under  his  prior  commission. 

David  M.  Dunn,  while  holding  the  office  of  United  States  consul  at 
Charlottetown,  Prince  Edward  Island,  at  a  salary  of  $1,500  per  annum, 
was  appointed  United  States  consul  at  Valparaiso,  Chili,  at  a  salary  of 
$3,000  per  annum,  and  was  commissioned  as  such  June  6, 1883. 

Mr.  Dunn's  bond  as  consul  at  Valparaiso,  approved  by  the  Secretary 
of  State,  and  transmitted  to  the  Secretary  of  the  Treasury  June  21, 
was  filed  in  the  office  of  the  First  Comptroller,  June  22,  1883.  He 
alleges  that  after  official  notification  of  his  appointment  at  Charlotte- 
town,  he  there  took  the  oath  of  office  June  9,  as  United  States  consul  at 
Valparaiso. 

In  point  of  fact,  however,  Mr.  Dunn  continued  in  the  discharge  of  the 
duties  of  the  office  as  consul  at  Charlottetown  up  to  and  including  June 
30,  1883,  and  on  July  1, 1883,  left  his  post  to  report  to  the  Department 
of  State  in  Washington  city.  He  has  rendered  his  account  of  salary 
as  consul  at  Charlottetown,  Prince  Edward  Island,  for   the  quarter 

*  There  are  in  the  United  States  and  Territories  about  1,500  conimissionen?  of  the 
circuit  conrtM. 
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ending  Jane  30, 1883,  charging  salary  for  the  entire  quarter,  $375,  and 
credited  the  fees  received  for  said  period,  $355.21,  and  his  draft  on  the 
Secretary  of  the  Treasury  for  $19.79,  the  balance  of  salary  due  after 
deducting  the  fees  received. 

Mr.  Dunn  claims  that  he  should  be  allowed  salary  for  thirty  days^ 
while  receiving  instructions  as  United  States  consul  at  Valparaiso  (Eev. 
Stat.,  1740),  and  that  his  salary  as  consul  at  Valparaiso,  at  the  rat«  of 
$3,000  per  annum,  should  begin  with  the  date  of  his  commission,  June 
6,1883. 

As  Mr.  Dunn  did  not  cease  to  act  as  consul  at  Charlottetown,  ?*rince 
Edward  Island,  until  after  June  30,  1883,  his  account  for  salary  while 
receiving  instructions  as  consul  at  Valparaiso,  has  been  made  out  in 
this  oflBce,  from  July  1,  to  July  9, 1883,  inclusive.  Mr.  Dunn  stated  at 
Washington  city  on  July  9,  1883,  that  he  would  sail  for  his  post  on  the 
following  day. 

The  First  Comptroller  is  aslfed  to  decide  when  the  right  of  Mr.  Dunu 
to  salary  as  consul  to  Valparaiso  commenced. 


Decision  by  William  Laweenob,  First  Comptroller. 

In  an  action  or  proceeding  to  enforce  payment  of  the  salary,  or  to 
recover  the  profits  of  an  oflfice,  the  right  to  such  salary  or  profits  is 
generally  incident  to  the  titU  t4>  the  office;  not  to  the  possession  of  it,  or 
the  performance  of  its  duties.  (The  people,  ejc  rel.  Morton  v.  TieraaUy 
30  Barb.,  193;  Evans's  case,  3  Lawrence,  Compt.  Dec,  111.)  But  every 
officer  who  has  the  title  to  an  office  is  not  in  all  cases  entitled,  before 
entering  on  the  duties  thereof,  to  the  salary  authorized  by  law. 

An  appointment  to  office  is  complete  when  a  person,  nominated  by  the 
President,  has  been  confirmed  by  the  Senate,  and  the  commission  ha& 
been  signed  by  the  President,  and  the  seal  affixed.  (United  States  r. 
Le  Baron,  19  How.,  78;  Marbury  v.  Madison,  1  Oranch,  137, 157.)  But 
an  appointment  may  be  complete,  and  yet  the  title  to  an  office  may  not 
thereby  vest  in  the  person  entitled  to  take  it.  In  Marbury  v.  Madison 
(1  Granch,  137, 161),  decided  in  1803,  it  was  said  that  neither  the  delivery 
of  a  commission,  nor  its  acceptance  by  a  person  appointed  to  office,  is 
necesasLTy  ^^  to  give  yalidity  to  B,u  appointment  •  •  •  The  appoint- 
ment is  the  sole  act  of  the  President :  The  acceptance  is  the  sole  act 
of  the  officer,  and  is  in  plain  common  sense  posterior  to  the  appoint- 
ment. As  he  may  resign,  so  he  may  refuse  to  accept;  but  neither  the 
one  nor  the  other  is  capable  of  rendering  the  appointment  a  nonentity- 
♦  •  •  A  commission  bears  date,  and  the  salary  of  the  officer  commences 
from  his  appointment;  not  from  the  transmission  or  acceptance  of  his  com- 
mission." 

In  an  opinion  November  29, 1842  (4  Op.  Att.-Gen.,  123),  Attorney-Gen- 
eral Legar6  held,  that "  public  officers  are  entitled  to  pay  and  emoluments 
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appertaiuing  to  their  office,  only  from  the  time  they  euter  upon  the 
performance  of  duties;  bat  the  performance  of  duties  or  the  condition 
requisite  to  the  legal  ability  to  perform  them,  is  the  equity  upon  which 
salaries  are  predicated.''  And  he  said,  "  officers  are  now  paid  only  from 
the  day  they  enter  on  their  duties."  There  are  cases  which  show  that 
a  person  once  in  office  is  entitled  to  the  salary,  whether  he  performs  the 
duties  thereof  or  not.  (Sleigh  v.  United  States,  9  Ct.  CI.,  369;  Appro- 
priation-Extension Case,  3  Lawrence,  Compt.  Dec.,  213.) 

In  an  opinion  June  30,  1855  (7  Op.  Att.-Gen.,  303),  Attorney-General 
Cushifig  held,  that  "the  salaries  of  all  judges  of  courts  of  the  United 
States,  are  due  from  the  date  of  appointment,  but  the  party  does  not 
become  entitled  to  draw  pay,  until  he  has  entered  on  the  duties  of  Ms 
office,  or  at  least  taken  his  official  oath." 

And  the  Attorney-General  proceeds:  '*It  is  said  by  the  court,  in  the 
case  of  Marbury  v.  Madison  (1  Crancb,  161),  that  'a  commission  bears 
^date,  and  the  salary  of  the  officer  commencee  from  his  appointment'  This, 
like  nearly  the  whole  opinion  of  the  court  in  that  case,  is  dictum  only, 
and  most  certainly  it  is  not  good  law,  in  the  broad  generality  of  the 
proposition,  even  in  cases  where  the  statute  is  silent  on  the  subject. 
Thus  it  has  been  the  established  rule  of  the  Qovernmewt,  to  pay  foreign 
ministers^  not  from  the  date  of  their  appointment^  but  from  the  time  ithen 
they  begin  to  devote  theimelves  to  the  public  service^  that  time  being  fixed 
by  acts  performed,  as  by  leaving  home  to  come  to  the  seat  of  government 
for  instructions,  or  by  understanding  between  them  and  the  Secretary 
of  State."    (See  also  7  Op.  Att.-Gen.,  186.) 

In  the  United  States  v.  Le  Baron  (19  How.,  78),  decided  in  1856,  the 
<M)urt  after  saying,  that  ^^  when  a  person  has  been  nominated  to  an  office 
*  by  the  President,  confirmed  by  the  Senate,  and  his  commission  has  been 
signed  by  the  President,  and  the  seal  of  the  United  States  affixed 
thereto,  his  appointment  to  that  offi>ce  is  complete,^^  then  proceeds  to  say, 
"**  Congress  may  provide,  as  it  has  done  in  this  case,  that  certain  acts 
shall  be  done  b^'  the  appointee  before  he  shall  enter  on  the  x>osse8sion 
of  the  office  under  his  appointment.  These  acts  then  become  conditioDS 
precedent  to  the  complete  investiture  of  the  office;  but  they  are  to  be 
performed  by  the  appointee,  not  by  the  executive;  all  that  the  execu- 
tive can  do,  to  invest  the  person  with  his  office,  has  been  completed  when 
the  commission  has  been  signed  and  sealed;  and  when  the  person  has 
performed  the  required  conditions,  his  title  to  enter  on  the  possession 
-of  the  office  is  also  complete." 

On  general  principles,  it  seems  clear  that  a  person  appointed  to  office 
does  not,  merely  by  virtue  of  his  appointment^  become  entitled  to  the 
salary  of  the  office  from  the  date  of  the  appointment.  He  certainly  can- 
not, as  a  general  rule,  be  entitled  to  the  salary  until  he  takes  the  oath 
of  office,  and  thus  accepts  the  office.  Until  he  does  this,  be  cannot  law- 
fully perform  any  duty  of  the  office.  The  Constitution  requires,  of  all 
officers,  an  oath  "  to  support  this  Constitutidn."    (Const.,  Art.  6,  d.  3.) 
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The  statute  requires  an  oath  of  oflBce.  (Act  June  1, 1789  (1  Stat.,  23)  j 
McCuUoch  V.  Maryland,  4  Wheat,  416;  act  July  2,  1862  (12  Stat.,  502^ 
sec.  1);  Rev.  Stat.,  1756,  1757,  1836.) 

The  authorities,  already  cited,  show  that  an  appointment  does  not  per 
se  invest  the  person  appointed  to  an  office  with  the  title  thereto.  His 
acceptance,  and  the  oath  of  office,  are  necessary  to  vest  the  title.  Until 
he  takes  the  oath  of  office,  "he  is  not  actually  in  office.'^  (7  Op.  Att.- 
Gen.,  310.  See  Bowerbank  v.  Morris,  Wall.  C.  C,  118.)  Without  the 
title  to  an  office,  there  can  generally  be  no  right  to  the  salary.  (The 
People,  ex.  rel.  Morton,  t?.  Tieman,  30  Barbour,  193.)  The  commission  of 
an  officer  is  the  evidence  of  his  appointment.  It  is  the  evidence  on  which 
foreign  Governments  issue  exequaturs  to  our  consular  officers.  When, 
in  th^  opinion  of  the  Department  of  State,  it  is  not  expedient  to  com- 
mission a  consular  officer,  although  he  has  conformed  to  all  the  legal 
requirements,  a  commii^sion  is  refused  him,  and  he  remains  a  private 
citizen.  The  appointing  power  can  refuse  to  issue  a  commission,  even 
to  a  person  nominated  and  confirmed,  or  revoke  it,  if  issued,  and  remove 
the  officer.  Bowerbank  t?.  Morris,  Wall.  0.  C,  129,  and  cases  cited. 
Whether,  in  addition  to  the  vesting  of  the  title^  the  officer  must  enter  on 
tJie  duties  of  his  office^  as  a  condition  precedent  to  the  right  to  receive 
salary,  may  depend  on  the  legislation  applicable  to  the  particular  office. 
Thus,  the  act  of  September  23, 1789  (1  Stat.,  72)  expressly  provided  that 
judges  shall  receive  pay  from  the  time  of  their  appointment.  In  other 
acts,  the  provision  on  this  subject  is  repeated.  (Act  June  15, 1836,  5 
Stat.,  51,  sec.  5;  act  July  1,  1836,  Id.  62,  sec.  3;  act  March  3, 1845,  Id. 
788,  sec.  6;  act  September  28, 1850,  9  Stat.,  522,  sec.  7.) 

Other  statutes  are  silent  on  the  subject.  (Act  February  13,  1801,  2 
Stat,  100,  sec.  41;  act  February  24,  1807,  Id.  421,  sec.  5;  act  March  3, 
1849,  9  Stat.,  407,  sec.  11 ;  act  September  9, 1850,  Id.  451,  sec.  12;  Id. 
457,  sec.  11 ;  7  Op.  Att-Gen.,  307.) 

Other  statutes  give  a  right  to  salary  from  the  date  of  Appointment, 
to  be  paid  only  after  entering  on  duty.  (Act  August  14,  1848,  9  Stat., 
328,  sec.  11 ;  act  March  2, 1853,  10  Stat.,  177,  sec.  11 ;  act  May  30, 1854, 
Id.  282,  sec.  12;  Rev.  Stat.,  1556,  Id.  1941;  Rev.  Stat.,  554,  607,  676, 
1261,  2208-2211,  2237.)  A  consul  or  vice-consul  is  not  invested  with 
the  office,  nor  entitled  to  salary,  until  he  gives  the  bond  required  by 
law.  (Dainese's  case,  15  Ct.  CL,  64.)  A  person  having  the  credentials, 
showing  him  to  be  elected  a  Representative  in  Congress,  is  not  invested 
with  the  title  to  his  office,  until  he  takes  the  prescribed  oath,  which  he 
is  not  required  to  take  until  a  session  of  Congress  commences.  (Con- 
testant's Widow's  case,  3  Lawrence,  Compt.  Dec.,  328;  Crowley's  case. 
Id.,  356,  431;  Williams,  June  6,  1874,  14  Op.  Att-Gen.,  406;  Id., 
Nov.  2, 1872, 14  Op.  Att..Gen.,  133.)  But  he  is  entitled  to  the  monthly 
payment  of  his  salary,  prior  to  that  time,  beginning  with  the  com- 
mencement of  the  term  in  Congress  for  which  he  is  elected.  So  it  is 
clear,  that  generally  a  person  appointed  to  take  the  place  of  an  officer 
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in  office  cannot  receive  the  salary,  at  least  until  the  officer  removed  by 
the  operation  of  the  new  commission  is  notified  thereof.  (Bowerbank 
V,  Morris,  Wallace,  C.  Ct.  Pa.,  118 ;  7  Op.  Att.-Gen.,  310.)  This  mast  be 
so,  for  the  title  to  one  office  cannot,  as  a  general  rale,  vest  in  two  per- 
.  sons  at  the  same  time.  {JEx  parte  Hennen,  13  Pet.,  230.)  In  the  case 
of  diplomatic  and  consular  officers,  this  is  not  strictly  the  case,  when  one 
officer  is  appointed  to  supersede  another,  Congress  having,  by  act  of 
August  18,  1856  (Bev.  Stat.,  1740),  reorganizing  the  diplomatic  and 
consular  service,  made  special  provision  for  the  salary  of  the  outgoing 
and  incoming  officer.  Thus,  the  new  appointee  is  paid  salary  for  30  days 
while  receiving  instructions,  and  also,  for  the  time  occupied  in  going 
to  his  post  of  duty,  and  the  person  relieved  from  duty,  is  paid  until 
he  has  given  up  x)ossession  to  the  new  incumbent,  and  also  for  the 
period  in  making  home  transit.  The  new  officer  is  thus,  by  special  en- 
aotmentj  entitled  to  the  salary  of  the  office,  fixed  by  law,  for  the  instruc- 
tion and  transit  periods,  before  he  has  been  fully  invested  with  his 
office,  and  his  predecessor  is  paid  for  the  transit  period,  after  he  has 
ceased  to  be  a  public  officer.  In  offices,  generally,  the  delay  between 
the  appointment  of  a  successor  and  the  removal  of  an  incumbent  by 
notice  thereof,  is  an  incident  of  the  transfer  of  title.  (Embry  t?.  United 
States,  100  U.  S.,  680.)  Until  notice  of  removal,  the  incumbent  is  entitled 
to  the  salary.  (Gushing,  August  30, 1853,  6  Op.  Att-Gen.,  87.)  Some 
of  these  general  principles  are  adverted  t^  only  for  the  purpose  of  aid- 
ing in  the  decision  of  the  question  now  requiring  it  And  it  is  only  nec- 
essary now,  to  decide  the  question  actually  presented  for  decision.  It 
is  clear  that  the  claimant's  right  te  salary,  as  consul  to  Charlottetown, 
ceased  June  30,  and  as  consul  at  Valparaiso,  commenced  July  1st.  The 
Revised  Statutes  provide  that : 

"  Sec.  1691.  No  consul-general  or  consul  shall  be  permitted  to  hold 
the  office  of  consul-general  or  consul  at  any  other  consulate,  or  exercise 
the  duties  thereof." 

Under  this,  the  claimant,  while  holding  the  office  of  consul  at  Char- 
lottetown, could  not  also  hold  the  office  of  consul  at  Valparaiso.  He 
could  not  be  entitled  to  the  salary  of  the  latter  office,  prior  to  the  time 
when  he  could  by  law  be  invested  with  the  title  thereto.  He  could  not 
be,  and  was  not,  so  invested,  until  July  1st,  1883.  The  Valparaiso  con- 
sulate, like  every  other  consulate,  has  a  post  of  duty  y  and  a  territorial  ju- 
risdiction. (Rev.  Stat.,  1695.)  The  Revised  Statutes  provide  as  to  sal- 
ary, that : 

**  Seo.  1740.  No  ambassador,  envoy  extraordinary,  minister  plenipo- 
tentiary, minister  resident,  commissioner,  charge  d'affaires,  secretary  of 
legation,  assistant  secretary  of  legation,  iuterpreter  to  any  legation  or 
consulate,  or  consul-general,  consul,  or  commercial  agent,  mentioned  in 
Schedules  B  and  O,  shall  he  entitled  to  compensation  for  his  services,  ex- 
cept/rom  the  time  ichen  lie  reaches  his  post  and  enters  upon  his  official  du- 
ties to  the  time  when  he  ceases  to  hold  such  office,  and  for  such  time  as 
is  actually  and  necessarily  occupied  in  receiving  his  instructions^  nfit  to  ex- 
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cced  thirty  daySj  and  in  making  the  direct  transit  between  the  place  of 
his  residence,  when  appointed,  and  his  post  of  duty,  at  the  commence- 
ment and  termination  of  the  i)eriod  of  his  official  service,  for  which  he 
s^hall  in  all  cases  be  allowed  and  paid,  except  as  hereinafter  mentioned. 
And  no  person  shall  be  deemed  to  hold  any  such  office  after  his  succes- 
sor is  appointed  and  actually  enters  upon  the  duties  of  his  office  at  his 
l>ost  of  duty,  nor  after  his  official  residence  at  such  post  has  terminated 
if  not  so  relieved.  But  no  such  allowance  or  payment  shall  be  made  to 
any  consul-general,  consul,  or  commercial  agent,  not  embraced  in  Sched- 
ules B  and  C,  or  to  any  vice-consul,  vice-commercial  agent,  deputy  con- 
sul^ or  consular  agent,  for  the  time  so  occupied  in  receiving  instructions, 
or  m  such  transit  as  aforesaid ;  nor  shall  any  such  officer  as  is  referred 
to  in  this  section  be  allowed  compensation  for  the  time  so  occupied  in 
such  transit,  at  the  termination  of  the  period  of  his  official  service,  if  he 
has  resigned  or  been  recalled  therefrom  for  any  malfeasance  in  his  of- 
fice." 

Under  this,  the  claimant  is  entitled  to  compensation  after  he  reaches 
hLs  post  of  duty,  and  prior  thereto,  "for  such  time  as  is  actually  and 
uecessariiy  occupied  in  receiving  his  instructions,  not  to  exceed  thirty 
days,  and  in  making  the  direct  transit  between  the  place  of  his  resi- 
dence, when  appointed,  and  his  post  of  duty."  The  claimant  inquires, 
whether,  after  he  took  the  oath  of  office,  or  at  least  after  ho  gave  bond 
as  required  by  section  1697  of  the  Re\ised  Statutes,  June  2l8t,  his  right 
to  salary  commenced,  because  he  was  after  these  dates  receiving  in- 
structions as  consul  to  Valparaiso,  and  also  acting  under  his  former 
commission.  But  his  salary,  as  such  consul,  did  not  commence  until 
July  1st.  The  consular  regulations  of  1881,  which  have  the  force  of 
law,  provide,  that: 

'^  Consuls  •  •  •  receiving  salaries,  fixed  by  law,  are  entitled  to 
compensation  at  the  rate  of  their  respective  salaries  as  follows,  viz: 

"1.  For  the  time,  beginning  with  the  date  of  the  commission,  actually 
and  necessarily  occupied  in  receiving  instruc^ons  in  the  United  States, 
not  exceeding  thirty  days. 

**2.  For  the  time  actually  and  necessarily  occupied  in  the  transit,  b^ 
the  most  convenient  route  between  the  places  of  their  residence  and 
their  posts,  not,  however,  to  exceed  the  time  fixed  in  paragraph  46  [of 
the  regulations].    •    •    ♦    Regulations,  paragraph  44,  p.  16." 

Under  these  regulations,  the  claimant  can  only  be  allowed  salary, /or 
time  occupied  in  the  United  States  in  receiving  instructions.  The  usage 
is  that,  when  a  consul  is  appointed  the  Department  of  State  notifies 
him  of  his  appointment,  and  transmits  to  him  a  blank  form,  for  the  oath 
of  office.  When  this  is  returned,  showing  that  the  oath  of  office  has 
been  taken,  the  commission  issues,  and  from  the  date  of  this  the  period 
of  thirty  days  for  instructions  commences,  unless  the  person  so  ap- 
pointed does  not  in  fact  from  that  period  hold  himself  exclusively  in 
readiness  to  receive  instructions  and  subject  to  the  orders  of  the  Depart- 
ment of  State. 

But  without  this  regulation,  it  seems  clear  that  the  claimant  cannot 
be  paid  salary  for  receiving  instructions,  while  he  was  performing  the 
duties  of  consul  at  Gharlottetown.  He  is  entitled  to  pay  "for  such 
time  as  is  actually  and  necessarily  occupied,  in  receiving  instructions,  not  to 
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exceed  thirty  days.'^  It  does  not  appear,  as  a  fact  in  evidence,  that  any 
part  of  the  time  of  the  claimant  was  occupied  after  June  6th,  with  the 
duties  of  the  Consulate  at  Charlottetown.  But  certainly  the  legal  pre- 
sumption is,  that  some  portion  of  it  was  so  occupied.  And  if  so,  the 
same  time  thus  occupied  could  not  be  "  actually  •  •  •  occupied  in 
receiving  instructions."  And  the  manifest  intention  of  Congress  in 
providing  compensation,  for  the  time  so  "  actually  and  necessarily  occu- 
pied,'' was  not  to  secure  a  privilege  of  holding  two  offices  at  the  same 
time,  with  a  right  to  receive  the  salary  of  both,  but  to  provide  compen- 
sation for  time  exclusively  devoted  to  receiving  instructions.  Time  can- 
not generall}'  be  "  actually  and  necessarily  occupied''  in  a  given  duty, 
unless  it  is  exclusively  so  occupied.  The  general  usage  has  certainly 
been  in  conformity  with  this  view  and  with  the  regulation  on  the  sub- 
ject. 

The  claimant  is  entitled  to  salary  as  consul  at  Charlottetown  to  June 
30,  and  is  not  entitled  to  any  salary  as  consul  at  Valparaiso  until  July 
Ist,  inclusive. 

Treasury  Department, 

First  Comptroller's  Office,  July  9,  1883. 


IN  THE  MATTER  OF  THE  AUTHORITY  OF  THE  SERGEANT-AT-ARMS,  OF 
THE  SENATE,  TO  REMOVE  THE  CHIEF  ENGINEER  OF  THE  SENATE.- 
HAYDEN'S  CASE. 


1.  Under  the  Senate  resolution  of  April  25,  1879  (Senate  Journal,  102),  the  Sergeant- 

at-Arms  of  the  Senate  has  authority  to  remove  the  chief  engineer  of  the  Senate^ 
and  appoint  another  to  fiU  the  yacancy^  so  made. 

2.  Such  chief  engineer  is  an  officer  of  the  Senate  "in  the  department  of  the    •     •    • 

Sergeant-at- Arms'"  of  the  Senate. 

3.  The  Senate  has  power,  hy  resolution,  to  delegate  to  its  Sergeant-at-Arms  the  au- 

thority to  appoint  and  remove  such  officers  and  employes  of  the  Senate  as  sucfi 
resolution  may  prescribe. 

4.  The  Senate  may,  at  any  time,  resume  the  exercise  of  its  power  to  remove  officers 

and  employ<Ss  so  appointed,  and  to  choose  others. 

May  29, 1883,  Hon.  John  T.  Morgan,  a  Senator  from  Alabama,  ad- 
dressed a  letter  to  the  First  Comptroller,  in  which  he  says : 

<'Mr.  Bright,  the  Sergeant-at-Arms  of  the  Senate,  has  assumed  the 
power  to  remove  Mr.  Henry  F.  Hayden,  chief  engineer  of  the  Senate, 
and  to  appoint  Mr.  Thaddeus' Jones  to  that  office.  As  I  feel  it  my  duty 
to  question  his  power  to  do  this,  I  present  the  matter  for  your  consid- 
eration, so  that  payment  of  the  salary  may  not  be  made  to  two  persons, 
if  I  am  correct  in  my  view  of  the  law." 

He  then  proceeds  to  say,  in  substance,  that  no  statute  has  regulated 
the  power  of  the  Senate  to  choose  its  officers,  or  has  delegated  to  its  Ser 
geant-at-Atms  the  power  of  choosing  a  chief  engineer;  that  a  rule  of  the 
Senate  provides  that  the  Secretary  and  Sergeant-at-Arms  may  appoint 
and  remove  officers  and  others  'Mn  the  departments"  of  those  officers, 
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bat  the  ohief  engineer  has  not  been  assigned  to  the  department  of  the 
Sergeant-at- Arms ;  that  in  the  appropriation  act  for  this  office  for  the 
enrrent  fiscal  year  the  salary  is  fixed  and  included  in  a  distinct  appro- 
priation,  and  is  not  in  the  contingent  fand;  that  the  officers  and  others 
who  may  be  inferentially  classed  as  being  in  ^^  the  department  of  the 
Serg6ant-at-Arms  ^  are  all  provided  for  in  consecutive  parts  of  the  text 
of  the  statute.  Then  follows  the  Secretary  of  the  Vice-President  of  the 
Senate,  clerk  to  the  Committee  on  Finance  and  other  clerks  and  officers^ 
none  of  whom  the  Sergeant-at- Arms  can  appoint,  and  then  follows  the 
appropriation  for  the  engineer  of  the  Senate.  If  the  powers  of  the  Ser- 
geant-at-Arms  are  to  be  gathered  from  mere  inference,  the  arrangement 
of  the  text  of  the  law  would  give  him  as  much  authority  over  the  Vice- 
President's  secretary,  or  the  clerks  of  committees,  and  the  Chaplain  of 
the  Senate,  as  it  gives  him  over  the  chief 'engineer.  The  chief  engineer 
of  the  Senate  is  a  sworn  officer,  and  while  the  laws  give  the  Sergeant- 
at- Arms  the  power  to  apx>oiut  and  remove  messengers  and  pages  of  the 
Senate,  with  the  consent  of  the  Committee  to  audit  and  control  contin- 
gent expenses,  &c.,  they  give  him  no  such  power  over  other  officers. 

Jane  6, 1883,  Hon.  B.  J.  Bright,  in  a  letter  to  the  First  Comptroller, 
says: 

"  The  Chaplain,  Secretary,  Sergeant-at- Arms,  Chief  Clerk,  and  Execu- 
tive Clerk  are  elected  by  the  Senate ;  the  Vice-President  appoints  his 
secretary,  messengers,  and  the  telegraph-operator;  the  Secretary  ap- 
points all  his  assistants ;  the  Sergeant-at- Arms,  as  appears  from  the 
record  of  the  office  of  the  Secretary  of  the  Senate,  has  always  appointed 
the  class  of  employes  embraced  in  the  following  extract  from  the  legis- 
lative appropriation  act  of  March  3, 1883,  22  Statutes,  532: 

•  •  •  telephone  operator,  •  •  • ;  for  clerk  to  Sergeaut-at- 
Arms,  •  •  *;  assistant  doorkeeper,  •  •  •;  acting  assistant  door- 
keeper,   •    *'   •;  three  messengers,  acting  as  assistant  doorkeepers, 

•  •  •;  Postmaster  to  the  Senate,  ♦  •  •;  assistant  postmaster  and 
mail-carrier,  •  ♦  •j  five  mail-carriers,  •  ♦  •;  superintendent  of 
the  document-room,  •  •  * ;  two  assistants  in  document-room,  ♦  •  •  j 
one  clerk  to  the  superintendent  of  the  document-room,  under  resolution 
of  the  Senate  of  December  twenty-first,  eighteen  hundred  and  eighty- 
one,  ♦  •  •;  one  page  in  the  document- room,  •  •  •;  superintend- 
ent of  the  folding-room,    ♦    ♦     ♦ ;  one  assistant  in  the  folding-room, 

•  •  •;  twenty-four  messengers,  •  ♦  •;  messenger  in  charge  of 
storeroom,  ♦  ♦  • ;  messenger  to  the  official  reporters'  room,  •  •  ♦  j 
chief  engineer,  •  •  •;  three  assistant  engineers,  ♦  •  •;  conduc- 
tor of  elevator,  *  •  •;  two  firemen,  *  •  •;  three  laborers  in  the 
engineer's  department,  •  •  •;  one  laborer  in  charge  of  the  private 
passage,  •  •  •  j  female  attendant  in  charge  of  the  ladies'  retiring- 
room,     ♦     •     *  5  eight  skilled  laborers,    •     •     • ;  twelve   laborers, 

•  ••;  twelve  laborers,  during  the  session,  •  •  ♦;  fourteen  pages 
for  the  Senate  Chamber,  •  •  ♦  during  the  session,  and  four  riding 
pages  annually,  ♦  •  •  j  one  foreman  in  folding-room,  •  ♦  ♦  ;  six 
folders,    •    ♦     *.  • 

From  this  is  excepted  the  assistant  doorkeeper,  for  which  position 
Mr.  Bassett  was  designated  by  name  when  the  place  was  created,  and 
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the  page  in  the  docatnent  room,  William  McDaniels,  for  whom  the 
place  was  created  by  name  in  the  resolution  appointing  him. 

The  Senate  postmaster,  the  assistant  postmaster,  were  relieved  of 
duty  during  the  session  of  the  Senate  in  1879,  and  the  present  incam- 
beutis  appointed  by  the  present  Sergeant-at-Arms.'' 


Decision  by  William  Lawrence,  First  Comptroller. 
The  Constitution  provides  that : 

"The  Vice-President  of  the  United  States  shall  be  President  of  the 
Semite,    ♦    ♦    •P    (Art.  I,  sec.  3,  cl.  4.) 

"  The  Senate  shall  chuse  their  other  Officers,  and  also  a  President 
pro  tempore^  in  the  Absence  o/the  Vice-President,  or  when  he  shall  ex- 
ercise the  Office  of  President  of  the  United  States. "    (Art.  I,  sec.  3,  cl.  5.) 

July  17,  1854,  the  Senate  of  the  United  States  adopted  four  resolu- 
tions (Senate  Journal  513),  as  follow: 

Resolved^  That  the  compensation  of  the  officers  and  persons  in  the 
employment  of  the  Senate,  from,  and  after  the  thirtieth  day  of  Jane, 
1853,  be  as  follows : 

To  the  Secretary  of  the  Senate,  three  thousand  dollars  per  annum  j 

To  the  principal  clerk,  and  the  principal  executive  clerk  in  the  office 
of  the  Secretary  of  the  Senate,  each  eighteen  hundred  dollars  per  an- 
num ; 

To  eight  clerks  in  same  office,  each  fifteen  hundred  and  forty-one  dol- 
lars and  sixty-seven  cents  per  annum ; 

To  the  keeper  of  the  stationery,  &c.,  fourteen  hundred  and  sixty  dol- 
lars per  annum ;  ^ 

One  messenger,  nine  hundred  dollars  per  annum  ] 

One  messenger,  six  hundred  and  twenty-five  dollars  per  annum ; 

One  page,  four  hundred  and  sixteen  dollars  and  sixty-seven  cents 
per  annum ; 

To  the  sergeant-atarms  and  doorkeeper, sixteen  hundred  and  sixty- 
six  dollars  and  sixty-seven  cents  per  annum  ; 

To  the  assistant  doorkeeper,  fourteen  hundred  and  sixteen  dollars 
and  sixty-seven  cents  per  annum ; 

And  to  the  persons  in  the  office  of  the  sergeant-at  arms  as  follows: 

Postmaster  to  the  Senate,  fourteen  hundred  and  fifty -eiglit  dollars 
and  thirty-four  cents  i)er  annum ; 

Assistant  postmaster  and  mail-carrier,  twelve  hundred  dollars  per 
annum ; 

Two  mail  boys,  each  seven  hundred  and  fifty  dollars  per  annum  ; 

Sui)erinteudent  of  document  room,  twelve  hundred  and  fifty  dollars 
per  annum  ; 

Two  asl^istants  in  document  room,  each  one  thousand  dollars  per 
annum ) 

Superintendent  of  folding  room,  twelve  hundred  and  fifty  dqjlars  per 
annum; 

Two  messengers,  acting  assistant  doorkeepers,  each  twelve  hundred 
ancl  fifty  dollars  per  annum ; , 

Fifteen  messengers,  each  one  thousand  dollars  per  annum ; 

Superintendent  in  charge  of  Senate  furnaces,  nine  hundred  dollars 
per  annum ; 
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Assistant  in  charge  of  furnaces,  five  hundred  dollars  per  annum ; 

Laborer  in  charge  of  private  passage,  five  hundred  dollars  per  an- 
num; 

Ten  pages,  two  dollars  per  day  each  during  the  session. 

One  page,  appointed  by  the  President  of  the  Senate,  at  two  dollars 
per  day  during  the  session. 

Clerk  or  secretary  to  the  President  of  the  Senate,  fourteen  hundred 
and  sixty  dollars  per  annum  : 

Provided^  That  the  compensation  of  those  messengers  and  laborers 
who  were  not  employed  at  the  commencement  of  the  last  fiscal  year  shall 
commence  with  the  first  day  of  the  present  fiscal  year:  And  provided 
further^  That  in  cases  where  a  larger  sum  than  i.s  herein  proposed  shall 
be  paid  during  the  last  fiscal  year  to  any  person  embraced  in  this  reso- 
latiou,  the  rates  herein  proposed  shall  commence  with  the  present  fiscal 
year. 

Renolvedj  That  the  clerks  of  the  several  committees  of  the  Senate  be 
allowed  at  the  rate  of  five  dollars  per  day,  from  the  commencement  of 
the  present  session. 

Resolred^  That  it  shall  be  the  duty  of  the  serjeant-at-arms  to  classify 
the  pages  of  the  Senate,  so  that  at  the  close  of  the  present  and  eiich 
succeeding  Congress  one-half  the  number  shall  be  removed;  and  in  no 
case  shall  a  page  be  appointed  younger  than  thirteen  ^ears,  or  remain 
in  ofiice  after  the  age  of  seventeen  years,  or  for  a  longer  time  than  two 
Congresses,  or  four  years. 

Kenolved^  That  the  several  officers  and  others  in  the  departments  of 
the  Secretary  of  the  Senate  and  of  the  sergeant-at-arms  shall  be  ap- 
pointed and  removed  from  office  by  those  officers,  resi)ectively,  as  here- 
tofore ;  but,  when  made  during  the  session  of  the  Senate,  any  such 
removal  to  be  first  approved  by  the  President  of  the  Senat^e,  on  resisons 
to  be  assigned  theretor  in  writing  by  the  officer  making  the  removal; 
and  when  in  the  recess,  such  reasons,  in  writing,  to  be  laid  before  the 
President  of  the  Senate  on  the  first  day  of  the  succeeding  session,  and 
to  be  approved  or  disapproved  by  him. 

A|iril  25, 1879,  the  last  resolution  was  modified  by  the  Senate  by  the 
adoptioti  of  resolutions  as  follow : 

Resolved^  That  the  standing  order  of  the  Senate  regulating  the  ap- 
pointment and  removal  of  clerks  and  other  em])loy6s  of  tlie  ^feuate  be, 
and  it  is  hereby,  amended  by  striking  out  of  the  same  all  after  the  word 
**  respectively,"  in  tha third  line,  so  that  the  same  shall  read  as  follows: 

Eenolced^  That  the  several  officers  and  others  in  the  dep  irtuients  of 
the  Secretary  of  the  Senate  and  of  the  Sergeant-at-Arms,  shall  be  ap- 
pointed and  removed  from  office  by  those  officers  respectively. 

The  act  of  Congress  of  April  12, 1792  (1  Stat.,  252),  as  carried  into 
section  73  of  the  Revised  Statutes,  provides  that: 

"The  Doorkeei)ers  of  the  Senate  and  House  of  Representatives,  shall 
peiform  the  usual  services  pertaining  to  their  respective  offices  (luring 
the  session  of  Congress,  and  shall,  in  the  recess,  under  the  direction  of 
tlie  Secretary  of  the  Senate  and  Clerk  of  the  House  of  Re])resentatives, 
take  care  ot*  the  apartments  occupied  by  the  respective  Houses,  and 
provide  fuel  and  other  accommodations  for  their  subsequent  session." 

The  word  "Doorkeeper"  employed  in  this  act  evidently  includes  the 
Sergeant-at-Arms  of  the  Senate,  who,  though  not  so  named  in  any  stat- 
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ate,  is  in  fact,  and  from  the  nature  of  a  portion  of  his  duties,  the  Door- 
keeper of  the  Senate. 

From  these  provisions,  it  is  clear  that  the  Sergeant-at-Arms  of  the 
Senate  has  power  to  remove  the  chief  engineer  if  the  latter  is,  as  the 
Senate  resolutions  of  July  17,  1854,  and  April  25, 1879,  say,  one  of  ^^  the 
several  officers  and  others  in  the  department  of  the  Sergeant-at-Arms.^ 

When  the  former  resolution  was  passed,  there  was  no  such  officer  as 
chief  engineer.  The  mode  of  heating  the  Senate  was  entirely  different 
from  that  now  in  use.  It  was  then  heated  by  <^  Senate  furnaces,"  and 
the  resolution  of  the  iirst  date  named  enumerates  as  among  ^^  the  per- 
sons in  the  office  of  the  Sergeant-at-Arms,''  the  ^^Superintendent  in 
charge  of  Senate  furnaces,''  and  '^assistant  in  charge  of  furnaces." 

The  act  of  July  12,  1870  (16  Stat.,  231),  is  the  first  which  makes  an 
appropriation  for  a  chief  engineer  for  the  Senate.* 


*"  On  December  22,  1859,  the  President  pro  tempore  of  the  Senate  laid  before  that 
body  a  letter  of  W.  B.  Franklin,  of  the  U.  S.  Army,  in  charge  of  the  Capitol  exten- 
sion, Mtating  that  the  heating  and  ventilating  apparatus  of  the  north  wing  is  now 
ready  t-o  be  turned  over  to  the  control  of  the  officers  of  the  Senate,  and  inclosing  » 
list  of  the  persons  employed  thereon,  with  their  rates  of  pay ;  which  was  read  and 
referred  to  the  Committee  on  Public  Buildings  and  Grounds  (Senate  Journal,  first 
session  Thirty -sixth  Congress,  p.  20). 

Mr.  Bright,  of  the  above  committee,  on  the  26th  of  January,  1860,  reported  resolu- 
tions relating  to  the  heating,  &c.  (p.  101),  which  were,  on  the  29th  of  February,  1880, 
considered  by  the  Senate,  and  having  been  amended,  were  agreed  to,  as  follows : 

**  Reaolredf  That  the  Committee  to  Audit  and  Control  the  Contingent  Expenses  of 
the  Senate  is  hereby  authorized  to  place  the  names  of  the  persons  employed  on  the 
heating  and  ventilating,  gas  and  water  apparatus  of  the  north  wing  of  the  Capitol 
upon  tne  pay-rolls  of  the  contingent  fnntl  of  the  Senate;  and  that  they  shall  be  paid 
from  and  after  the  1st  day  of  January,  1860,  the  same  compensations  as  are  now  allowed 
to  the  persons  in  the  same  positions  in  the  south  wing  of  the  Capitol. 

"  Resolved^  Tbat  all  persons  employed  on  the  heating  and  ventilating,  gas  and  water 
apparatus  of  the  north  wing  of  the  Capitol  shall  bo  unrter  the  control  of,  and  shall 
receive  directiowi  fromj  the  Sergeant-at-Arms  of  the  Senate,**  • 

In  pursuance  of  this  resolution  the  following  persons  appear  on  the  pay-roll  (First 
Auditor's  Report  No.  139264)  on  the  account  of  Asbury  Dickins,  Secretary  of  the 
Senate,  commencing  January  1,  1860 : 

Edward  Dunn,  engineer,  at  $1,500  per  annum;  John  Kilby,  assistant  engineer,  at 
$1,200  per  annum;  E.  Fitzsimmons,  fireman,  at  $2  por  diem  ;  W.  Clements,  fireman, 
at  $2  per  diem ;  E.  W.  Gordon,  laborer,  at  $1.50  per  diem ;  James  Smith,  laborer,  at 
$1.50  per  diem. 

The  Sergeant-at-Aruis  at  this  time  (January  1,  1860)  was  D.  R.  McXair.  Edward 
Dunn  held  the  office  of  engineer  from  January  1,  1860,  to  October  1,  1861,  when  be 
was  removed  and  Joseph  Brown  was  appointed  by  George  T.  Brown,  Sergeant-at- 
Arms,  to  succeed  him.  Joseph  Brown  held  the  office  from  October  1, 1861,  to  January 
1, 1863,  wheh  he  was  succeeded  by  John  Kilby,  appointed  by  George  T.  Brown,  Ser- 
geant-at-Arms, vice  .Joseph  Brown,  removed.  John  Kilby  held  the  office  from  Jan- 
uary 1,  1863,  to  January  3,  1866,  when  he  was  succeeded  by  James  Ragan,  appointed 
by  George  T.  Brown,  Sergeant-at-Arms,  vice  John  Kilby,  deceased.  James  Ragan 
held  the  office  from  January  3,  1866,  to  May  4,  1869,  when  he  was  succeeded  by  H.  F. 
Hayden,  appointed  by  John  R.  French,  Sergeant-at-Arms.  vice  James  Ragan,  removed. 

As  stated  above,  the  chief  engineer  and  others  employed  in  heating  and  ventilating 
were  paid  from  January,  1,  1860,  to  the  end  of  that  fiscal  year  from  the  contingent 
fund,  under  the  resolution  of  February  29,  IHCO,  as  no  provision  for  their  payment  had 
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The  change  made  iu  the  mode  of  heating  the  Senate^  and  in  the  officers 
and  employes  performing  the  service,  still  left  the  service^  the  mode  of 
performing  it,  and  the  officers  and  employes  by  whom  performed,  all 
**  in  the  department  of  the  Sergeant-at-Arms."  The  words  of  the  reso- 
lution are  to  be  thus  construed  for  manifest  reasons.  The  purpose  of 
each  resolution  evidently  was  to  place  the  heating  service  "in  the  de- 
partment of  the  Sergeant-at-Arms.'^  There  is  nothing  to  show  that  a 
change  in  the  mode  of  heating  was  designed  to  take  the  service  out  of 
this  department.  The  same  necessity  which  originally  existed  to  place 
it  in  this  department  continued.  To  hold  that  the  change  in  the  mode 
of  heating,  took  it  out  of  the  department,  would  remit  it  to  the  control 
of  the  Senate,  but  would  leave  it  without  control  during  the  recess  of 
the  Senate,  and,  as  to  this  time,  create  a  casus  omissus^  which  is  always 
to  be  avoided  when  any  fair  construction  of  language  will  permit. 
(Bishop  Written  Laws,  146.    Hardcastle  Statutory  Law,  20.) 

The  resolutions  were  evidently  designed  to  meet  the  service^  not  a  par- 
ticular hind  of  service.  They  are  sufficiently  comprehensive  to  include 
the  service  as  it  was^  and  as  it  might  thereafter  he.  This  construction 
fairly  results  from  the  rule  that  general  words  are  to  be  construed  in  a 
comprehensive  sense.  (Broom,  Leg.  Max.,  7th  ed.,  646;  The  Zanes- 
ville  Canal  and  Manufacturing  Co.  v.  The  City  of  Zanesville,  20  Ohio, 
488;  Audit  case,  1  Lawrence  Compt.  Dec,  2d  ed.,  41.) 

This  construction  of  the  resolutious  is  sanctioned  by  usage. 

The  Senate  may,  by  resolution,  delegate  its  power  to  the  Sergeant-at- 
Arms  to  appoint  and  remove  its  officers  and  employes.  The  Constitution 
declares  that  the  Senate  "shall  chuse  their  officers"  other  than  Vice- 
President.  But  long-continued  usage  has  given  construction  to  this 
language,  as  not  requiring  the  Senate  by  a  direct  vote  to  choose  all  its 
officersand  employ^.s.  Thepowerto  choose  is  comprehensive  and  plenary, 
and  under  it,  the  Senate  may  choose  by  a  vote  or  provide  a  mode  of 
choosing  as  by  directing  the  choice  to  bo  made  by  a  designated  officer. 
The  Constitution,  in  giving  this  power,  gave  it  to  be  exercised,  as  it 
had  been  previously  by  similar  legislative  bodies,  whose  authority  to 
choose  officers  had  been  often  delegated.  The  history  of  the  exercise 
of  a  power  is  a.  legitimate  element  in  ascertaining  its  extent  and  char- 
been  made  in  the  legislative  appropriation  bill  for  tbat  year.  From  July  1,  1860,  to 
June  30,  1870,  they  were  paid  from  the  appropriation  "  For  expenses  of  heating  and 
ventilating,  &.c.''  Since  July  1,  1670,  specific  appropriations  have  been  made  for  the 
ohief  engineer  and  those  employed  under  him. 

By  the  legislative,  &c.,  appropriation  act  of  March  3,  1881,  all  engineers  and 
others  who  are  engaged  in  heating  and  ventilating  the  Houm  are  subject  to  the  orders, 
And  in  all  respects  under  the  direction,  of  the  Architect  of  the  Capitol,  subject  to  the 
control  of  the  Speaker,  and  no  removal  or  appointment  can  be  made  without  his  ap- 
proval, but  there  is  no  similar  provision  applicable  to  the  Senate  engineers. 

The  second  of  the  resolutions  of  February  29,  1859,  quoted  above,  furnishes  addi- 
tional evidence  that  the  engineer  is  attached  to  the  office  of  the  Sergeant-at-Arms. 
A  resolution  of  one  house  of  Congress  is  not  a  law,  but  it  has  the  force  of  law  when 
it  relates  to  the  government  of  its  own  officers  and  employes. 
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acter.  (Bishop  Written  Laws, 50, 74-77, 92a/  Kennedy  v.  Gies,  25  Mich., 
83 ;  People  v.  Fancher,  50  N.  Y.,  288 ;  the  People  ex  rel.  Jackson  r.  Potter, 
47  N.  Y,,  375 ;  Van  Riper  v.  Parsons,  11  Vroom,  1 ;  Pell  v.  Newark,  11 
Vroom,  71,  560.) 

The  argnment  ab  inconvenientij  seems  appropriate  in  this  connection. 
It  would  be  extremely  inconvenient  for  the  Senate  to  vote  upon  the 
election  of  every  officer  required  to  aid  in  the  transaction  of  its  business. 
And  without  a  power  to  remove  and  apiK>int  during  a  recess  of  the 
Senate,  the  public  interests  might  seriously  suflfer.  See  Agency-Dele- 
gation Case,  3  Lawrence  Corapt.  Dec,  63,  on  the  question  of  the  exer- 
cise of  the  power  of  removal  and  appointment  by  the  Sergeant-at-Arms. 

The  Senate  may,,  at  any  time,  resume  its  original  power  to  remove 
and  choose  officers.  This  proposition  is  too  plain  to  require  either 
authority  or  argument  in  its  support.  The  power  which  makes  can 
unmake.  This  is  necessarily  so  with  such  power  as  that  now  ia  ques- 
tion, which  is  continuous  and  permanent,  and  is  not  exhausted  and  com- 
plete by  one  exercise. 

Payments  of  salary  to  the  person  appointed  in  place  of  Mr.  Hayden 
will  be  allowed. 

Tbbakury  Department, 

First  Comptrolkr's  Office,  July  7,  1883. 


IN  THE  MATTEli  OF  THE  RIGHT  OF  A  DISTRICT  ATl'ORNEY  OF  THE  UNITED 
STATES,  IN  A  CASE  PROSECUTED  BY  HIM  IN  THE  NAME  OF  THE  UNITED 
STATES,  TO  ENFORCE  A  LIEN  FOR  INTERNAL  REVENUE  TAXES,  AND 
WHICH  IS  COMPROMISED,  TO  RETAIN  FOR  SERVICES  IN  ADDITION  TO 
FEES  PRESCRIBED  BY  LAW,  MONEY  TAXED  BY  THE  COURT  TO  BE  PAID 
TO  HIM  THEREFOR  BY  THE  DEFENDANTS,  AND  AS  PART  OF  THE  CONSID- 
ERATION  FOR  THE  COMPROMISE  OR  OTHERWISE.— EXTRA-FEE  CASE. 


1.  A  district  attorney  of  the  United  States  is  not  entitled  to  receive,  either  from  the 

United  States,  or  from  any  private  party,  any  compensation  beyond  that  prescribed 
by  statute,  for  his  services  in  prosecutiug  a  casein  court,  which  the  law  makes  It 
his  duty  to  prosecute. 

2.  If  such  case  prosecuted  in  the  name  of  the  United  States  to  enforce  the  payment 

of  taxes,  be  compromised,  and  the  defendants  charged  in  such  suit  with  a  liability, 
or  othviT  persons,  in  pursuance  with  the  terms  of  compromise,  pay  a  specified  anm  as 
the  consideration  for  such  compromise,  a  portion  of  wlijch  is  under  the  order  of  the 
court  taxed  and  adjudged  to  be  paid  to  the  district  attorney,  he  holds  it  as  money 
received  to  the  use  of  the  United  States,  and  will  be  charged  with  the  same  accord- 
ingly. 

3.  In  such  case  he  will  be  charged  with  any  sum  so  taxed  in  favor  of,  and  received  by 

him,  even  if  tt  be  paid  as  a  gratuity  and  in  addition  to  the  sum  agreed  upon  as  the 
consideration  for  a  compromise. 

4.  Any  sum  so  received  by  a  district  attorney  Is  not  to  be  included  as  a  part  of  the 

emoluments  of  his  office,  but  is  to  be  charged  to  him  as  money  to  be  accounted  for 
to  the  United  States. 
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Id  the  ^emolument  return^  of  one  of  tbe  District  Attorneys  of  the 
United  States  for  fees  aad  emoluments  of  his  office  from  July  1, 1881, 
to  December  31,  1881,  there  is  an  item  charged  against  him  as  follows: 
'<  Dei^artment  of  Justice  adds  counsel  fee  mentioned  on  next  page, 
$2,500.00.'^  On  next  page  is  the  following  statement,  signed  by  the  dis- 
trict attorney : 

"I  return  hereon,  at  the  request  of  the  Department  of  Justice,  not  in 
any  way  admitting  the  same  to  be  an  emolument  of  my  office,  which  I 
am  required  by  law  to  account  for,  tbe  sum  of  twenty-five  hundred  dol- 
lars received  by  me  from  the  respondents  in  the  case  of  the  United 
States  vs.  The  Missouri  Pacific  Railroad  et  al,^  determined  at  the  Septem- 
ber term  of  the  U.  S.  circuit  court,  •  •  •  as  taxed  by  said  court  in 
my  favor,  for  expenses  incurred  and  services  rendered  in  said  cause." 

The  District  Attorney,  by  letter  to  the  First  Comptroller,  dated  March 
9, 1883,  sa3'B,  in  substance,  among  other  things : 

In  September,  1876,  a  bill  in  equity  was  filed  by  me  in  the  circuit 
court  of  the  United  States,  for  this  district,  for  the  purpose  of  enforc- 
ing against  certain  property,  formerly  owned  by  the  Pacific  Railroad 
of  Missouri,  the  statutory  lien  for  internal-revenue  taxes  alleged  to 
have  been  evaded  by  that  company  in  the  years  1804  to  1871,  inclusive, 
and  which  had  been  reported  by  the  collector  of  internal  revenue  to 
this  office  for  suit. 

The  delinquent  corporation  was  then  insolvent,  which  necessitated 
this  form  of  proceeding  as  the  only  method  of  recovery.  Suit  had  been 
entered  in  1874  by  •  •  •  [the]  then  district  attorney,  against  the 
Atlantic  ami  Pacific  Railroad  as  lessee  of  the  delinquent  corporation; 
which  suit  was  afterwards  abandoned,  as  it  was  evident  upon  examina- 
tion into  the  matter,  nothing  could  be  recovered  through  that  channel. 
The  amount  of  taxes  sued  for  was  one  hundred  and  twenty-five  thousand 
dollars,  which  with  interest  and  penalties,  amounted  at  the  time  of  the 
subsequent  compromise,  to  nearly  two  hundred  and  fifty  thousand  dol- 
lars. The  case  was  argued  at  length  at  the  September  term  1877,  be- 
fore Miller  and  Dillon,  J.  J. 

The  demand  for  payment  made  by  the  collector  was  held  to  be  in- 
sufficient [the  United  States  ».  The  Pacific  R.  R.  Co.  et  al,  23  Internal 
Revenue  Record  384],  Whereupon,  by  my  direction,  formal  demands 
for  the  specific  amounts  were  made  upon  the  various  offices  of  the  de- 
linquent corporation  and*a  new  bill  filed,  based  upon  the  new  demiinds. 

Upon  demurrer  to  this  bill,  the  case  was  argued  fully  before  Judge* 
McCrary  and  Treat,  and  decided  in  February,  1880,  adversely  to  the 
Government's  claim  against  the  property  sought  to  be  made  subject 
to  the  lien  [The  United  States  v.  The  Pacific  R.  R.  Co.  et  al.,  26 
Internal  Revenue  Record  100].  The  ruling  of  the  court  holding  an 
assessment  a  prerequisite  to  a  lien,  was  so  utterly  at  variance,  in  my 
opinion,  with  the  decisions  of  the  Supreme  Court  upon  the  same  ques- 
tion, as  expressed  by  me  to  the  Commissioner  of  Internal  Revenue  by 
letter  of  March  3,  that  I  assumed  the  case  would  be  taken  up.  The 
Commissioner,  however,  by  letter  of  March  24,  advised  me  that  he  acqui- 
esced in  the  decision,  and  did  not  desire  the  case  appealed.  Some 
months  afterwards,  the  exact  date  I  am  unable  to  give,  the  Missouri 
Pacifio  Railway,  a  corporation  which  had  defended  the  suits  mentioned, 
being  the  owner  of  the  property  sought  to  be  made  subject  to  the  taxes 
due  from  its  predecessor,  submitted  to  the  Commissioner  an  offer  to  pay 
one  thousand  dollars  and  all  costs  in  both  suits,  in  compromise  of  the 
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claim  of  the  Government  for  these  taxes.  This  oflFer  was  a  renewal  of 
an  offer  of  a  like  kind,  made  and  rejected  just  prior  to  the  disposition 
of  the  case  here. 

The  offer  was  accepted  in  August,  1871,  and  at  the  September 
term  following,  .a  motion  was  made  by  me  to  tax  in  my  favor  for  services 
rendered  and  expenses  incurred  in  the  two  cases  twenty-five  hundred 
dollars;  and  to  •  •  •  [another  attorney],  who,  during  my  necessary 
absence  on  one  occasion,  appeared  tor  the  Government  and  argued  the 
question  of  demand,  five  hundred  dollars;  together  with  all  other  costs 
in  the  suits,  including  all  costs  in  the  old  suit  against  the  Atlantic  and 
Pacific  Bailway,  payment  of  which  latter  costs,  although  not  required 
by  the  terms  of  the  compromise,  1  thought  ought  to  be  made  by  the 
defendants,  were  paid  and  satisfaction  entered. 

On  the  1st  February,  1882,  before  making  my  emolument  returns,  for 
the  previous  half  year,  I  requested  the  Attorney-General  by  letter  to 
advise  me  whether  the  fee  in  question  was  returnable  as  an  emolument 
of  my  office;  to  which,  by  letter  of  the  9th  of  February,  a  reply  in  the 
negative  was  made.  Afterwards  by  letter  of  March  3,  the  Department 
of  Justice  referred  me  to  the  provision  of  Sec.  834,  R.  8.,  relating  to 
fees  allowed  by  the  court  or  judge  where  the  United  States  is  bound  by 
the  judgment;  but  not  revoking  its  ruling  of  February  9.  The  fee  in 
question,  in  my  opinion,  did  not  fall  under  the  provisions  of  Sec.  834, 
inasmuch  as  it  was  neither  prescribed  by  law  nor  an  allowance  by  the 
court  or  a  judge  wherein  the  judgment  bound  the  United  States,  nor 
in«any  event  was  it  payable  out  of  the  Treasury.  I  therefore  advised 
the  Department,  by  letter  of  March  20,  that  the  fee  did  not,  in  my  opin- 
ion, fall  within  the  provisions  of  Sec.  834,  and  that,  therefore,  I  omitted 
it  from  my  return.  No  further  communication  in  the  matter  was  received 
by  me  from  the  Department,  and  I  therefore  assumed  no  objection  to 
my  action  was  entertained,  until  the  following  summer,  when,  upon  per- 
sonal application  to  the  Department,  to  know  the  reason  of  the  suspen- 
sion of  all  accounts  in  my  favor,  both  for  offtcial  fees  and  for  expendi- 
tures on  behalf  of  the  Government  by  special  authority,  I  was  informed 
by  Mr.  Hodges,  verbally,  that  no  accounts  in  my  favor  would  be  allowed 
until  the  railroad  fee  was  returned  by  me  as  an  emolument.  Where- 
upon, I  amended  my  emolument  return,  by  including  the  fee. 

In  October  last,  my  attention  was  called  to  a  revocation,  which  had 
been  made  by  the  Commissioner  of  Internal  Revenue,  of  the  acceptance 
ot  the  offer  of  a  compromise  in  this  case.  I  therefore  requested  the  At- 
torney-General, by  letter  of  October  23,  to  either  cancel  or  suspend  mj 
return,  until  the  question  of  revocation  should  be  definitely  settled. 

I  submit  herewith  copies  of  all  correspondence  referred  to,  which  I 
desire  may  be  considered  as  a  part  of  this  report. 

I  have  at  no  time  entertained  or  exhibited  a  desire,  as  ray  course  in 
this  matter  shows,  to  avoid  accounting  for  this  fee  in  such  manner  aa 
the  law  directs;  but  in  the  light  of  the  foregoing  statement,  I  respect- 
fully submit  that  no  action  ought  to  be  taken  looking  to  the  compulsory 
accounting  by  me  for  the  fee  in  question,  until  either  the  revocation  of 
the  compromise  is  finally  accomplished,  or  the  Commissioner  withdraws 
his  revocation,  leaving  the  compromise  to  remain  undisturbed." 

The  following  is  the  journal  entry  made  by  the  court,  which  shows 

the  settlement  and  taxation  of  costs  and  attorneys'  fees. 

United  States  Complainant  vs.  Pacific  Railroad  Defendant. 

This  day  comes  the  District  Attorney  on  behalf  of  the  United  States 
and  also  comes  the  defendant  by    *    *    *    ,  its  attorney,  and  by  con- 
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sent  it  is  ordered  that  these  causes  be,  and  they  are  hereby  dismissed, 
on  the  payment  by  defendant  of  the  snm  of  one  thousand  dollars,  and 
the  following  fees  and  costs. 

In  case  No.  2594,  the  United  States  District  Court  of  the  United 
States  V8.  Atlantic  &  Pacific  Railroad,  Clerk's  costs,  $55.00,  Marshal's 
costs,  $8.00,  District  Attorney's  fee,  $5.00 

Case  No.  842,  in  United  States  Circuit  Court,  United  States  vs.  Pacific 
R  R.  et  alj  Marshal's  costs,  $31.44,  Clerk's  costs,  $310.90,  U.  S.  Com- 
missioner's costs,  50  cents,  District  Attorney's"  fee,  $1,500.00,  costs  of 
ingrossing  bill,  $78.00.    Costs  of  appeal  to  U.  S.  Supreme  Court,  $97.95. 

Case  No.  1510,  in  United  States  Circuit  Court  of  United  States  vs. 
Pacific  RailwaJ^  et  al,.  Clerk's  costs,  $66.05,  Marshal's  costs,  $8.24,  Copy, 
$50.00,  Attorney,  John  P.  Ellis,  $500.00,  District  Attorney,  $1,044.92. 

And  thereupon  said  District  Attorney  in  open  court  acknowledges 
satisfaction  of  the  above  judgment  fees  and  costs. 

The  Missouri  Pacific  Railroad  Company  addressed  a  letter  without 
datei:*  >ie  Commissioner  of  Ihternal  Revenue,  which,  after  reciting  the 
i^ioceedings  against  the  company  in  the  courts,  says : 
-  *'  Wherefore  your  petitioner  ofifers  to  pay  to  the  United  States,  the 
sum  of  one  thousand  dollars  in  full  of  all  the  clafms  taxes  and  de- 
mands and  penalties  for,  and  specified  in  said  last  mentioned  suit,  and 
will  further  pay  all  costs  incurred  or  to  be  incurred  in  said  suits." 

Appended  to  these  is  the  following,  signed  by  the  District  Attorney : 

"  Washingtqn,  D.  C,  June  24<^,  1880. 

^<  I  have  read  the  foregoing  statement  and  proposition  of  the  Mis- 
souri Pacific  Railway  Company. 

"  The  facta  in  the  case  are  as  stated  therein.  The  matter  has  been 
fully  considered  and  adjudicated  by  the  U.  S.  Circuit  Court,  for  the 
Eastern  District  of  Missouri,  adversely  to  the  Gov't  and  the  ruling  of 
that  court  will,  it  is  quite  likely,  be  approved  by  the  Supreme  Court, 
in  the  event  of  an  appeal. 

^^  I  think  the  ofiEer  is  a  fair  one  and  ought  to  be  accepted." 

These  were  filed  in  the  office  of  the  Commissioner  of  Internal  Reve- 
nue  June  24, 1880. 

January  29, 1883,  the  First  Auditor  by  his  Report,  No.  79205,  to  the 
First  Comptroller,  certified  that  he  had  examined  and  adjusted  an  ac* 
count  between  the  United  States  and  said  District  Attorney  on  account 
of  excess  of  emoluments  for  the  year  1881,  showing  his  gross  earnings 
for  the  year  1881,  $6,735.00,  and  finding  him  entitled  to  credit  by  his  max> 
imnm  compensation  $6,000,  leaving  a  balance  due  the  United  States 
$735.    This  statement  charges  him  with  said  sum  of  $2,500. 

On  this  report  the  question  was  presented  to  the  First  Comptroller 
to  decide  what  action  shall  be  taken  as  to  said  sum  of  $2,500. 

Decision  by  William  Lawrence,  First  Comptroller. 

That  it  was  the  duty  of  the  District  Attorney  to  prosecute  the  suits 
now  in  question,  can  admit  of  no  doubt.  Thus  the  Revised  Statutes 
provide  that: 

"  Sec.  771.  It  shall  be  the  duty  of  every  district  attorney  to  prosecutet 
in  his  district,  all  delinquents  for  crimes  and  offenses  cognizable  ander 
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the  aatbority  of  the  United  States,  and  all  civil  actions  in  which  the 
United  States  are  concerned,  and,  unless  otherwise  instructed  by  the 
Secretsiry  of  the  Treasury,  to  appear  in  behalf  of  the  defendants  in  all 
suits  or  proceedings  pending  in  his  district  against  collectors,  or  other 
oflScers  of  the  revenue,  for  any  act  done  by  them  or  for  the  recovery  of 
any  money  exacted  by  or  paid  to  such  officers,  and  by  them  paid  into 
the  Treasury." 

Other  provisions  of  law  authorize  the  suits.  (Rev.  Stat.  3214 ;  act 
July  13, 18G6, 14  Stat.,  Ill ;  Savings  Bank  v.  United  States,  19  Wall., 
227.)  The  suits  were  only  in  part  for  fines,  penalties  or  forfeitures,  and, 
kence  were  not  mainly  controlled  by  sections  838,  3164,  3213  of  the  Re- 
vised Statutes.    But  so*  far  as  they  were,  the  result  is  the  same. 

The  Revised  Statutes  fix  the  compensation  which  the  District  Attorney 
is  entitled  to  receive  for  his  entire  services  in  the  cases  prosecuted  by 
him  by  providing : 

"Sec.  825.  There  shall  be  taxed  and  paid  to  every  district  attorney 
two  per  centnm  upon  all  moneys  collected  or  realized  in  any  suit  or  pro- 
ceeding arising  under  the  revenue  laws,  and  conducted  by  him,  in  which 
the  United  States  is  a  party,  which  shall  be  in  lieu  of  all  costs  and  fees 
in  such  proceeding.'' 

If  it  be  said  that  in  lieu  of  this  percentage,  the  District  Attorney  may 
elect,  or  is  otherwise  entitled  to  take  items  of  fees  provided  for  by  sec- 
tion 824  of  the  Revised  Statutes,  this  cannot  affect  the  question  as  to 
his  right  to  the  sums  taxed  in  his  favor  by  the  court,  to  be  paid  by  the 
defendant  railroad  company.  (Dunnegan's  case,  2  Lawrence,  Compt. 
Dec.  87  ;  s.  c,  17  Ct.  CI.,  247, 266.) 

The  authority  for  the  compromise  of  the  suit  is  found  in  section  3229 
of  the  Revised  Statutes.  And  the  Revised  Statutes  make  a  provision 
applicable  to  the  money  collected  on  the  compromise  as  follows: 

"Sec.  3216.  All  judgments  and  moneys  recovered  or  received  for 
taxes,  costs,  forfeitures,  and  penalties,  shall  be  paid  to  collectors  as 
internal  taxes  are  required  to  be  paid." 

It  must  be  apparent  that  the  services  of  the  Distrkt  Attorney  in  the 
cases  he  prosecuted  belonged  to  the  United  States.  By  virtue  of  his 
office  he  agreed,  and  the  law  required  him  to  render  his  services  in 
those  cases  all  the  services  he  could  render,  for  the  compensation  which 
the  statute  fixed,  and  which  is  to  be  paid  b^'  the  United  States — the 
government  which  employed  him.  It  is  a  general  principle  in  the  law 
of  agency  that  the  principal  in  employing  an  agent  "  has  bargained  for 
the  exercise  of  all  the  skill,  ability,  and  industry  of  the  agent,  and  he 
is  entitled  to  demand  the  exertion  of  all  this  in  his  own  favor."  (1  Par- 
sons, Contracts,  6th  ed.,  86,  and  authorities  cited.) 

The  District  Attorney  was  entitled  to  receive  no  other  compensation 
from  any  source,  for  any  service  he  could  or  did  render,  except  that  au- 
thorized by  statute.  He  could  not  lawfully  act  for  the  defendants  in  the 
suits  he  prosecuted,  nor  receive  for  his  own  use  compensation  from  them 
for  his  services.  (Wharton's  Law  of  Agency  and  Agents,  231, 242, 244, 
336,  338,  673,615 ;  Sherwood  v.  Saratoga  R.  R.  16  Barb.  660;  Valentine 
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V.  Stewart,  15  Cal.,  387 ;  Herrick  v.  Cdlley,  1  Daly,  N.  Y.  Com.  PL,  613. 
8.  o.,  60  How.,  Prac.  208;  Palling  on  Attorneys^  passim ;  Share  wood's 
Legal  EthiiiS,  passim. 

And  it  is  said  that  '<an  attorney  may  not  take  a  gift  from  his  client, 
although  there  be  not  the  least  su8i»ioion  of  fraud."  (1  Parsons,  Con- 
tracts. 6th  ed.,  S6;  Wright  v.  Prond,  13  Ves.,  138;  Montesquieu  v. 
Sandys,  18  Jd.,308;  Ker  t?.  Dungannon,  1  Dru.  &  War.,  542;  Middleton 
t?.  Wells,  4  Bro.,  P.  C,  245;  Cutts  v.  Salmon,  12  E.  L.  &  E.,  316;  Hol- 
man  v  Loynes,  27  Id.j  168;  Broughton  v.  Broughton,  31  id.,  587.) 
And  a  fortiori  he  cannot  take  a  gift  from  a  party  adverse  to  his  client- 
It  may  be  stated  as  a  general  principle  of  law  that  a  public  officer 
cannot  lawfully  receive  compensation  in  addition  to  that  authorized  by 
law,  for  doing  either  (1)  that  which  the  law  requires  him  to  do,  or  (2) 
that  which  the  law  authorizes  him  to  do,  or  omit  to  do,  in  his  discretionj 
or  (3)  that  which  the  law  does  not  authorize  him  to  do,  or  (4)  that  which 
the  law  prohibits  him  from  doing.  Stotesbury  v.  Smith,  2  Burrows,  924. 
When  the  statute,  as  in  this  case,  prescribes  the  compensation  to 
which  the  District  Attorney  is  entitled,  it  necessarily  excludes  hi^  right 
to  receive  any  other.  Uxpressio  unius  exclusio  alterius.  But  it  is  not 
necessary  even  to  resort  to  this  principle.  Section  1765  of  the  Revised 
Statutes  expressly  denies  any  such  claim  by  declaring  that  "no  officer 
in  any  branch  of  the  public  service  •  •  •,  whose  salary,  pay,  or 
emoluments  are  fixed  by  law  *  *  •,  shall  receive  any  additional 
pay,  extra  allowance  or  compensation  in  any  form  whatever,  •  *  • 
for  any  •  •  •  service  or  duty  whatever.''  This  prohibits  such  extra 
compensation,  whether  paid  by  the  United  States  or  any  private  person. 
The  "  fee  biir' act  of  February  26, 1853  (10  Stat.,  169,  sec.  3),  expressly 
made  it  a  misdemeanor  for  any  District  Attorney  to  "  receive  any  other 
or  greater  compensation  for  any  services  rendered  by  him  than  is  pro- 
vided in  this  act."  This  does  not  seem  to  have  been  incorporated  in 
the  Bevised  Statutes,  but  it  shows  the  sense  of  Congress  on  the  subject. 
And  section  5481  of  the  Eevised  Statutes  makes  extortion  under  color 
of  office  indictable.  This  is  a  crime  at  common  law,  and  is  defined  'Hhe 
unlawful  taking  by  any  officer  under  color  of  his  office,  of  any  money  or 
thing  of  value  that  is  not  due  to  him,  or  more  than  is  due,  or  before  it 
is  due."  (4  Blackst.  Com.,  141 ;  1  Eussell  on  Crimes,  142.)  And  Russell 
says  that,  "  Generally  no  public  officer  jnay  take  any  other  fees  or  re- 
wards for  doing  anything  relating  to  his  office,  than  some  statute  in 
force  gives  him,  or  such  as  have  been  anciently  and  accustomably 
taken ;  and  if  he  do  otherwise,  he  is  guilty  of  extortion."  (1  Bussell,  142 ; 
I>alt.  C,  41 ;  Burns'  Inst.,  Tit.  Extortion.)  The  receipt  of  the  money 
by  the  District  Attorney,  of  course,  did  not  fall  within  any  of  these 
penal  statutes  or  common  law  principles.  His  integrity  and  good  faith 
a>re  unquestioned.  He  acted  under  the  authority  of  the  court.  Bnt  the 
statutes  and  principles  to  which  reference  has  been  made,  sufficiently 
show  that  a  public  officer  cannot  lawfully  **take  any  other    •    •    • 
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rewards  for  doing  anything  relating  to  his  office  than  some  statate  m 
force  gives  him.'' 

The  statutory  compensation  provided  for  the  District  Attorney  is  of 
course  no  adequate  compensation  for  the  services  he  rendered.   Bat 
this  fact,  and  even  if  he  render'ed  services  which  official  duty  did  not 
require  of  him,  cannot  authorize  him  to  retain  the  money  he  received. 
The  dangers  to  which  such  practice  would  lead  are  so  manifest  that  on 
grounds  of  public  policy  it  cannot  be  sanctioned.    Thus  it  is  said  that 
^'  an  agent  engaging  his  whole  time  to  his  principal  cannot  recover  for 
his  own  use  compensation  from  other  persons."    (Wharton  on  Agency 
and  Agents,  338,  citing  Eades  v.  Vandeput, 4  Doug.,  1 ;  Bloxam  r.  Elsee, 
1  C.  &  P.,  558 ;  Thompson  v.  Havelock,  1  Gamph.,  527  ;  Gardner  r.  Mc 
Gutcheon,  4  Beav.,  535;  James  i?.  Le  Boy,  6  Johns.  B.,  274 ;  Smiths 
Master  &  Servant,  82 ;  2  Kent,  Gom.,  288.)    And  it  is  said  "he  cannot 
set  up  as  a  defense  the  illegal  acquisition  of  the  claim  by  the  plaintiff.'^ 
(Wharton, 610 ;  Fogerty  v.  Jordan,  2  Eobertson  N.  Y., 319.)    And  again 
the  "  principal    •    •    •    may  recover  from  [an]  agent  the  fruits  of  such 
[illegal]  contract  if  they  are  liquidated  in  [the]  agent's  hands.*'    (Whar 
ton  Agency  and  Agents,  250,  citing  Farmer  v.  Bussell,  1  B.  &  P.,  296; 
7  Vesey,  473;  Tenant  v.  Elliot,  1  B.  &  P.,  3 ;  Bensfleld  r.  Wilson,  16  M. 
&  W.,  185 ;  Nicholson  r.  Gooch,  5  E.  &  B.,  999 ;  Johnson  v.  Lansley,  12 
G.  B.,  468;  Murray  v.  Vanderbilt,  39  Barb.,  140;  Daniels  v.  Barney,  22 
Ind.,  207;  Taylor  v.  Lendie,  9  East.,  49;  Fletcher  v.  Marshall,  15  M.  & 
W.,  755 ;  Parry  v.  Roberts,  9  A.  &  E.,  118 ;  Hastelow  v,  Jackson,  8  B. 
&  Gr.,  222;  Ghinn  v.  Ghinn,  22  La.  An.,  599.) 

A  practice  which  would  permit  a  District  Attorney  to  receive  money, 
even  by  way  of  compromise,  from  the  party  against  whom  he  has  pros- 
ecuted a  civil  action,  and  with  the  sanction  of  the  court  and  the  Com- 
missioner of  Internal  Revenue,  might  afford  a  temptation  to  the  attorney 
to  advise  injudicious  compromises.  The  law  takes  notice  even  of  the 
infirmities  of  human  nature,  and  cannot  sanction  a  practice  which  might 
tempt  officers  to  even  unconsciously  swerve  from  the  faithful,  unbiased, 
uninfluenced  discharge  of  duty.  The  law  does  not  tempt  its  trusted 
officers,  or  permit  them  to  be  tempted,  to  misjudge  in  the  execution  of 
official  trusts  or  duties.  It  does  not  invite  or  tolerate  the  presence  of 
that  peril  in  which 

We  first  eudare,  then  pity,  theu  embrace. 

The  greatest  intellect  is  not  free  from  the  peril  of  dangerous  practices. 
The  ministers  of  the  law  have  been  misled  by  them.  Our  literature  has 
made  one  sad  record,  whose  warning  must  be  heeded: 

If  parts  allure  tbee,  think  how  Bacon  shiDcd, 
The  wisest,  brightest,  meanest  of  mankind! 

Law  is  the  perfection  of  reason.  Its  precepts  are  founded  on  experi- 
ence, and  are  established  by  the  purest,  ablest,  and  best  of  huraan  in- 
tellects.   They  are  designed  to  secure  the  highest  attainable  public 
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good.  They  do  not  sanction  a  practice  under  which  evil  might  be  even 
suspected,  much  less  practiced.  In  any  view  which  can  be  taken  of  this 
case,  it  is  at  least  unsafe  to  make  a  precedent  now  in  behalf  of  the  Dis- 
trict Attorney  which,  in  less  able  hands,  and  with  a  less  exalted  char- 
acter and  ability  might  be  used  to  extenuate,  if  not  to  justify,  grave 
errors.  The  District  Attorney  is,  hence,  not  entitled  to  hold  the  money 
received  by  him  under  the  compromise.  The  defendants  who  paid  it 
have  no  right  to  it.  *  It  was  a  part  of  the  consideration  they  paid  for 
the  surrender  by  the  United  States  of  its  right  to  proceed  with  the  liti- 
gation. This  surrender  was  a  good  consideration  for  the  payment  of  all 
the  money  paid.  (1  Parsons,  Contracts,  6th  ed.,  438,  [460].)  If  the  money 
so  paid  was  calledj  or  was,  in  fact,  a  gratuity ^  in  addition  to  the  sum  ac- 
tually agreed  upon  as  the  consideration  for  a  compromise,  still,  on  grounds 
of  public  policy,  it  must  be  held  to  have  been  received  to  the  use  of  the 
United  States.  a 

The  United  States  is  entitled  to  the  money  received  by  the  district 
attorney.  He  holds  it  for  the  use  of  the  United  States. 
In  the  United  States  v.  Bnford  (3  Pet.,  12,  29)  it  was  held  that : 
"When  money  of  the  United  States  has  been  received  by  one  public 
agent  from  another  public  agent,  whether  it  was  received  in  an  official 
or  private  capacity,  there  can  be  no  doubt  that  it  was  received  to  the 
use  of  the  United  States ;  and  they  may  retain  an  action  against  the 
receiver  for  the  same." 

And  it  is  said  that: 

*^  In  England  any  instrument  or  claim,  though  not  negotiable,  may 
be  assigned  to  the  King,  who  can  sue  on  it  in  his  own  name.  No  valid 
objection  is  perceived  against  giving  the  same  effect  to  an  assignment 
to  the  Government  in  this  country.". 

The  United  States  may,  and,  by  charging  the  District  Attorney  with 
the  money  received  by  him,  does,  ratify  his  act  in  receiving  it,  but  does 
not  thereby  lose  the  right  to  claim  it.  (Wharton's  Law  of  Agency  and 
Agents,  65, 244 :  Woodhouse  v.  Meredith,  1  Jac.  &  Walk.,  204 ;  Sander- 
son V.  Walker,  13  Ves.,  601 ;  White  v.  Ward,  26  Ark.,  446 ;  Smith  v. 
Townsend,  109  Mass.,  500 ;  Stewart  v.  Mather,  32  Wis.,  345 ;  Walworth 
t\  Bank,  16  Wis.,  629.) 

It  can  make  no  difference  that  the  order  of  court  taxed  the  money  so 
received  as  District  Attorney's  fee.  On  general  principles  of  law,  and 
on  grounds  of  public  policy,  the  money  is  received  to  the  use  of  the 
United  States.  Section  844  of  the  Eevised  Statutes  requires  every  Dis- 
trict Attorney  to  pay  into  the  treasury  "  any  surplus  of  the  fees  and 
emoluments  of  his  oflflce  •  •  •  over  and  above  the  compensation  and 
allowances  authorized  by  late  to  be  retained  by  himJ^  And  see  section  4647. 
The  accounting  officers  are  authorized  to  revise  the  action  of  the  court 
in  making  allowances  to  District  Attorneys.  (Guiteau's  case,  2  Law- 
rence, Compt.  Dec,  2d  ed.,  484.) 

The  District  Attorney  will  be  charged  with  the  money  he  received,  as 
money  received  to  the  use  of  the  United  States,  and  not  as  a  part  of  the 
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emoluments  of  bus  office.  The  sum  cbarged  to  bim  will  be  retained  from 
bis  proper  emolumeuts,  to  be  carried  to  the  credit  of  iDternal  revenue 
collections,  if  the  compromise  remains  unchanged.  But  as  it  is  under- 
stood that  in  a  suit  now  pending  in  the  Court  of  Claims*  by  one  of  the 
railroad  companies  against  the  United  States,  the  Government  may 
assert  a  chiim  against  the  company  affecting  the  compromise,  but  in  no 
way  relating  to  the  action  of  the  District  Attorney,  the  money  will  be 
simply  deposited  to  proper  credit,  but  not  as  yet' ^^  covered  "  into  the 
Treasury.  The  final  disposition  of  it  will  await  the  result  of  the  decis- 
ion of  the  case  in  the  Court  of  Claims.  The  conclusions  reached  in  this 
case  are  all  the  more  satisfactory,  since  they  can  in  no  way  prejudice  or 
reflect  on  the  undoubted  integrity,  purity  of  character,  learning,  or 
ability  of  the  distinguished  District  At(;orney,  or  of  any  officer  or  party 
connected  with  the  matters  mentioned.  It  is  in  fact  understood  that 
the  arrangements  referred  to  followed  preoedents  the  good  faith  of 
which  cannot  be  doubted. 
Treasury  Department, 

First  Comptroller's  Office^  July  25,  1883. 


IN  THE  MATTER  OF  MAKING  AN  ALLOWANCE  FOR,  AND  REDEEMING, 
STAMPS  IMPROPERLY  OR  UNNECESSARILY  USED  ON  PACKAGES  OF 
MATCHES.— MATCH-STAMP  CASE. 


1.  Under  the  statutes  in  force  prior  to  July  l,  1883,  a  manufacturer  of  *'  friction* 

matches}''  was  not  rHquired  toafflx  stamps  to  packages  thereof,  until  he  sold  theui, 
or  removed  them  from  the  manufactory  for  consumption  or  sale. 

2.  If  stamps  wore  by  mistake  uuuecessarily  used  by  a  manufacturer  on  packuf^es  of 

matches  before  their  sale,  or  removal  for  consumption  or  sale,  and  such  packagifs 
were  still  held  in  the  same  condition  on  and  after  July  1, 1883,  when  stamps  were 
uo  longer  required,  the  stamps  so  afHxed  and  remaining  may  be  redeemed  by  the 
Commissioner  of  Internal  Revenue. 

3.  If,  in  such  case,  the  manufacturer  is  indebted  to  the  United  States  for  stamps  fur- 

nished to  him,  he  uiay,  in  the  account  of  stamps  charged  against  him,  be  credited 
with  the  amouut  of  stamps  redeemed. 

July  25,  1883,  the  GotniniBsionerof  luternal  Revenue  addressed  a  let- 
ter to  the  First  Comptroller,  saying,  that  the  Diamond  Match  Company 
had  tiled  a  number  of  claims  for  an  allowance  on  account  of  proprietary 
stamps  affixed  to  packages  of  matches  which  were  in  its  factory  and 
nnsold  July  1, 1883,  and  that  said  company  asks  that  the  amount  of 
the  allowance  be  placed  to  the  credit  of  its  account  with  the  Internal- 
Eevenne  Office  for  such  stamps.  And  the  Commissioner  asks  to  be  in- 
formed whether,  in  the  opinion  of  the  Comptroller,  ^*  the  amount  found 
to  be  due  can  be  credited  in  the  account!" 

*  See  MS.  letter  of  the  Commissioner  of  Internal  Revenue  to  the  First  Comptroller^ 
July  24, 1883. 
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The  Revised  StatuteB,  as  amended  by  the  act  of  March  1, 1879  (20 
Stat.,  349,  351),  contain  the  following: 

^*  Sec.  3419.  There  shall  be  levied,  collected,  and  paid  on  the  articles 
mentioned  in  Schedule  A,  and  in  the  manner  hereinafter  provided,  the 
taxes  mentioned  in  said  schedule;  and  all  the  provisions  of  this  chapter 
relating  to  dies,  stamps,  adhesive  stamps,  and  stamped  duties,  shall 
extend  to  and  include  (except  where  otherwise  provided  for,  or  mani- 
festly impracticable)  all  the  articles  or  objects  enumerated  in  schedule 
marked  A,  subject  to  stamp  duties,  and  shall  apply  to  the  provisions 
in  relation  thereto. 

•  •  •  •  •  •  •    . 

Sec.  3426.  The  Commissioner  of  Internal  Revenuemayj  upon  receipt  of  sat- 
isfactory evidence  ofthefacts^  make  allowance  fob  ob  redeem  such 
OF  THE  STAMPS  issved  under  the  provisions  of  this  title^  or  of  any  internal- 
revenue  actj  as  may  hare  been  spoiled ^  destroyed,  or  rendered  useless  or  unfit 
for  the  purpose  intended,  or  fob  which  the  owner  may  have  no  use, 
or  which,  thbough  mistake,  may  have  been  impbopebly  oe 
UNNECESSABiLY  USED,  or  where  the  rates  or  duties  represented  thereby 
hate  been  excessive  in  amount,  paid  in  ebbob,  or  in  any  manneb  WBONa- 
FULLY  COLLECTED;  and  such  allowance  or  rede^nption  shall  he  morde either 
by  giving  other  stamps  in  lieu  of  the  stamps  so  allowed  for  or  redeemed,  or 
BY  BEFUNDING  THE  AMOUNT  OB  VALUE  TO  THE  OWNEB  THEBKOF,  de- 
ducting Iherefrom,  in  case  of  repayment,  the  percentage,  if  any,  allowed  to 
the  purvluufer  thereof;  but  no  allowance  or  redemption  shall  be  made  in  any 
case  until  the  stamps  so -spoiled  or  rendered  useless  shall  hare  been  returned 
to  the  Commissioner  of  Internal  Revenvs,  or  until  satisfactory  proof  lias 
been  made  showing  the  reason  why  the  same  cannot  be  so  returned :  Pro- 
vided, That  nothing  herein  shall  be  held  as  authorizing  redemption  of,  or 
allowance  for,  any  of  the  stamps  allowance  for  which  is  prohibited  by  the 
provisions  of  An  act  relative  to  the  redmnption  of  unused  stamps,  approved 
July  twelfth,  eighteen  hundred  and  seventy-six, 

•  *••••• 

Seo.  34.30.  Whenever  any  person  maJces,  prepares,  and  sells,  or  removes 
for  consumption  or  sale,  drugs,  medicines,  preparations,  compositions, 
articles,  or  things,  including  i)erfumery,  cosmetics,  lu^'ifer  or  frictiim 
matches,  cigar-lights,  wax-tapers,  and  playing-cards,  whether  of  do- 
mestic manufacture  or  im])orte<l,  upon  which  a  tax  is  imposed  by  law^  as 
enumerated  and  mentioned  in  Schedule  A,  without  affixing  thereto  an  adhe- 
sive Miamp  or  label  denoting  the  tax  before  mentioned,  he  shall  incur  a 
penalty  of  fifty  dollars  for  every  omission  to  affix  such  stamp  :  Provided, 
That  lucifer  or  friction  matches,  and  cigar-lights,  and  wax  tapers,  and  all 
articles  upon  which  a  tax  is  imposed  by  law^  as  enumerated  and  mentioned 
in  Sclicdule  A  following  Section  thirty  four  hundred  and  thirty  seren  of  the 
Revised  Statutes,  may  be  removed  from  the  place  of  manufacture  for  export 
to  a  foreign  country,  without  payment  of  tax,  or  affixing  stamps  thereto, 
under  such  regulations  as  the  Commissioner  of  Internal  Revenue  may  pre- 
scribe. 

mm  •  •  •  •  • 

Sec.  3432.  Every  maker  or  manufacturer  of  any  of  the  articles  or 
commodities  meiitioned  in  Schedule  A,  who,  to  evade  the  duty  charge- 
able thereon,  or  any  part  t\\%VQot^  sells,  exposes  for  sale,  sends  out,  removes, 
or  delivers  any  article  or  c  immodity,  manufactured  as  aforesaid,  hefore  tl^ 
duty  thereon  has  been  fully  paid,  by  affixing  thereon  the  proper  stamp,  as 
provided  by  law,  or  who  lo  evade  as  aforesaid  hides  or  conceals,  or 
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caasea  to  be  bidden  or  concealed,  or  removes  or  conve^'S  away,  or  deposits, 
or  causes  to]  pe  removed  or  conveyed  away  from  or  deposited  in  any  placcy 
any  such  article  or  commodity,  shall  be  subject  to  a  penalty  of  one  hun- 
dred dollars,  together  witb  the  forfeiture  of  any  such  article  or  com- 
modity. 

•  ••*••* 

Schedule  A. 


For  and  upon  every  packet,  box,  bottle,  pot,  phial,  or  other  inclosure, 
containing  any  essence,  extract,  toilet- water,  cosmetic,  hair-oil,  pomade, 
hair-dressing,  hair-restorative,  hair-dye,  tooth-wash,  dentifrice,  tooth- 
paste, aromatic  cachous,  or  any  similar  articles,  by  whatsoever  name  • 
tiie  same  heretofore  have  been,  now  are,  or  may  hereafter  be  called, 
known  or  distinguished,  used  or  applied,  or  to  be  used  or  applied  as 
perfumes  or  applications  to  the  hair,  mouth,  or  skin,  made,  prepared, 
and  sold  or  removed  for  consumption  amd  sale  in  the  United  States, 
where  such  packet,  box,  bottle,  pot,  phial,  or  other  inclosure,  with  its 
contents,  shall  not  exceed,  at  the  retail  price  or  value,  the  sum  of 

twentyUve  cents,  que  cent. 

•    ■  •  •  •  •  •  • 

Friction-matches,  or  lucifer-matches,  or  other  articles  made  in  part  of 
wood,  and  used  for  like  purposes,  in  parcels  or  packages  containing  one 
hundred  matches  or  less,  for  each  parcel  or  package,  one  cent. 

When  in  parcels  or  packages  containing  more  than  one  hundred  and 
not  more  than  two  hundi'ed  matches,  for  each  parcel  or  package,  two 
cents. 

And  for  every  additional  one  hundred  matches  or  fractional  part 
thereof,  one  cent.'' 

The  act  of  March  3,  1883  (22  Stut.,  488),  "To  reduce  internal-revenue 
taxation,  and  for  other  purposes,"  provides : 

That  ther  taxes  herein  specified  imposed  by  the  laws  now  in  force  be, 
and  the  same  are  hereby,  repealed,  as  hereinafter  provided,  namely  :  On 
capital  and  deposits  of  banks,  bankers,  and  national  banking  associa- 
tions, except  such  taxes  as  are  now  due  and  payable ;  and  on  and  after 
the  first  day  of  July ^  eighteen  hundred  and  eighty-three^  the  stamp  tax  on 
bank  checks,  drafts,  orders,  and  vouchers,  and  the  tax  on  mate/te«,  per- 
fumery, medicinal  preparations,  and  other  articles  imposed  by  Schedule 
A  following  section  thirty-four  hundred  and  thirty-seven  of  the  Revised 
Statutes :  Provided,  That  no  drawback  shall  be  allowed  upon  articles 
embraced  in  said  schedule  that  shall  be  exported  on  and  after  the  first 
day  of  July,  eighteen  hundred  and  eighty-three:  Provided  further  ^  That 
on  and  after  May  fifteenth,  eighteen  hundred  and  eighty-three,  matches 
may  be  removed  by  manufacturers  thereof  from  the  place  of  manufacture 
to  warehouses  within  the  United  States  without  attaching  thereto  the 
stamps  required  by  law,  under  such  regulations  as  may  be  prescribed  by 
the  Commissioner  of  Internal  Revenue. 


Opinion  by  William  Lawrence,  First  Comptroller, 

Under  the  statutes  in  force  prior  to  July  1,  1883,  it  is  clear  that  a 
manufacturer  of  "friction  matches'' was  not  required  to  affix  stamps 
to  packages  thereof,  until  he  sold  them,  or  removed  them  from  the  man- 
ufactory for  consumption  or  sale. 
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By  the  act  of  March  3, 1883  (22  Stat.,  488),  the  stamp  tax  on  matches, 
&c.,  was  abolished  "  on  and  after  the  first  day  of  July,  eighteen  hun- 
dred and  eighty-three.''  Any  stamps  affixed  by  a  manufacturer  to  the 
packages  of  matches  in  question  before  their  sale,  or  removal  for  con- 
sumption or  sale,  should  be  refunded  if  such  packages  remained  with 
the  manufa(Cturer  in  the  same  condition  on  and  after  July  1, 1883. 

Section  3426  of  the  Bevised  Statutes  as  amended  by  the  act  of 
March  1,  1879  (20  Stat.,  349),  authorizes  the  redemption  of  the  stamps, 
<*  which,  through  mistake,"  "  were  unnecessarily  used,"  "  by  refunding 
the  amount  or  value  to  the  owner  thereof."  The  stamps  were  affixed, 
^<  through  mistake,"  when  affixed  under  the  impression  that  they  would 
be  required  by  the  law  at  the  time  the  matches  might  be  sold  or  re- 
moved fer  consumption  or  sale. 

The  Diamond  Match  Company  is  indebted  to  the  United  States  for 
stamps  sold  on  credit,  as  authorized  by  section  3425  of  the  Revised 
Statutes.  And  the  question  now  presented  is,  whether  a  credit  on  this 
indebtedness  is  a  '^  refunding"  of  ^^  the  amount  or  value"  of  the  stamps 
<<  unnecessarily  used,"  within  section  3426  of  the  Bevised  Statutes,  as 
amended.  The  answer  must  be,  that  it  is  clearly  so.  The  law  never 
requires  a  vain  or  useless  act.  And  it  would  scarcely  seem  necessary 
to  require  actual  payment  in  money  from  the  Diamond  Match  Company 
of  its  indebtedness  to  the  United  States,  and  then  to  pay  it  money  for 
stamps  redeemed.  It  may  be  said  that,  in  practice,  in  order  to  secure 
the  action  of  the  Secretary  of  the  Treasury  and  the  First  Comptroller, 
atatementa  should  be  made  and  the  proper  pay  and  covering  warrants 
should  be  issued,  as  in  case  of  actual  payments.  (1  Lawrence,  Compt. 
Dec.,  2d  ed.;  App.  Ch.  I,  419;  Rev.  Stat.,  3617,  3618,  3621,  3622,  3623, 
3624,  3633,  3692.)    This  process  is  unnecessary,  however. 

If  the  Diamond  Match  Company  actually  paid  its  indebtedness,  the 
process  would  be  by  a  covering  warrant.  Match-manufacturers  and 
others,  who  purchase  stamps  under  the  provisions  of  section  3425  of  the 
Bevised  Statutes,  pay  for  such  stamps  by  depositing  the  value  thereof 
with  a  United  States  depositary  to  the  credit  of  the  treasurer — the  de- 
positor receiving  triplicate  certificates  of  deposit.  The  original  of  these 
certificates  is  forwarded  to  the  Secretary  of  the  Treasury,  upon  which  a 
warrant  issues,  granted  by  the  Secretary,  countersigned  by  the  First 
Comptroller,  and  covering  the  amount  of  snch  certificate  of  deposit  into 
the  Treasury  to  the  credit  of  moneys  received  from  internal -revenue 
duties.  The  duplicate  certificate  is  sent  to  the  Commissioner  of  Internal 
Revenue.  And,  if  the  claim  for  stamps  <'  unnecessarily  used  "  should  be 
allowed,  it  can  only  be  actually  paid  by  a  Treasury  warrant  duly  issued 
on  a  balance  certified  by  the  First  Comptroller  upon  an  account  stated 
by  the  Fifth  Auditor.  But  this*double  process  is  also  unnecessary  in 
the  case  now  under  consideration.  All  the  safeguards  by  these  pro- 
ceedings are  secured  by  other  means.  The  account  of  the  United  States 
with  the  Diamond  Match  Company,  including  charges  for  stamps  fur* 
28  D  83         ^ 
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nished,  and  credits  for  deposits  of  money  on  account  of  sales,  for  ootn- 
missions,  and  for  allowances  on  accoant  of  stamps  ^'  unnecessarily  used,'' 
will  be  referred  by  the  Commissioner  of  Internal  Bevenue,  with  proper 
vouchers,  to  the  Fifth  Auditor  for  his  action ;  after  which,  it  will  be 
acted  on  by  the  First  Comptroller,  and  a  balance  will  be  duly  certified. 
This  is  the  usage.  In  fact,  the  law  requires  that  a  set-off  be  made  in 
such  case;  since  no  actual  payment  can  properly  be  made  of  any  claim 
allowed  to  the  Diamond  Match  Company,  while  it  is  indebted  to  the 
United  States  in  an  equal  or  greater  sum.  (Georgia  case,  4  Lawrence* 
Gompt.  Dec,  antey  354.) 

The  amount,  which  may  be  found  due  to  the  Diamond  Match  Com- 
pany for  stamps  redeemed,  may  be  credited  on  the  account  of  the  United 
States  against  said  company  for  stamps  furnished  to  it.  The  Commis- 
sioner of  Internal  Revenue  will  be  advised  accordingly. 

Treasury  Department, 

First  Comptroller's  Office,  July  26, 1883. 


IN  THE  matter  OF  THE  RIGHT  OF  A  MARSHAL,  IN  **  TRANSPORTING 
CRIMINALS,"  TO  MILEAGE  FOR  A  GUARD,  WHO  RECEIVES  MILEAGE 
ALSO  FOR  THE  SAME  TRAVEL  AS  A  WITNESS. —MARSHAL'S  GUARD  CASE. 


1.  A  marshal,  in. 'transporting  criminals,"  is  entitled  to  mileage  for  a  ^'neoesaary 
guard  "  "  in  any  district  or  Territory  where  there  in  *  *  *  [a]  penitentiary," 
although  such  gaard  has  been  sabpoonaed,  and  is  also  entitled  to  and  receives 
mileage  for  the  same  travel  as  a  witness. 

In  the  examination  and  settlement  of  marshals'  accouots  (Bev.  Stat., 
269,  277),  the  question  is  presented  to  the  First  Comptroller  for  his  de- 
cision thereon — whether  a  marshal,  in  ^^  trausportiug  criminals,"  is  en- 
titled to  mileage  for  a  guard  who  has  been  subpoenaed,  and  is  also 
entitled  to  and  receives  mileage  for  the  same  travel  as  a  witness! 


Deoision  by  William  Lawbbnce,  First  Comptroller. 

The  Ke vised  Statutes  contain  provisions  prescribing  fees  for  marshals 
and  witnesses,  respectively,  as  follow : 

^^MABSHALS'  FBBS. 

Sbo-829.    •    •    • 

For  transporting  criminals,  ten  cents  a  mile  for  himself  and  for  each 
prisoner  and  necessary  guard ;  except  in  the  case  provided  for  in  the 
next  paragraph. 

For  transporting  criminals  convicted  of  a  crime  in  any  district  or 
Territoiy  where  there  is  no  penitentiary  available  for  the  confinement 
of  convicts  of  the  United  States,  to  a  prison  in  another  district  or  Ter- 
ritory designated  by  the  Attomey-G^eral,  the  reasonable  actual  ex- 
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pense  of  transportation  of  the  criminals,  the  marshal,  and  the  guardSj 

and  the  necessary  subsistence  and  hire. 

•  ••**•• 

WITNESSES*  FBES. 

Sec.  848.  For  ea<5h  day's  attendance  in  court,  or  before  any  officer 
pursuant  to  law,  one  dollar  and  fifty  cents,  and  five  cents  a  mile  for 
going  from  his  place  of  residence-  to  the  place  of  trial  or  hearing,  and 
five  cents  a  mile  for  returning.  When  a  witness  is  subpoBnaed  in  more 
than  one  cause  between  the  same  parties,  at  the  same  court,  only  one 
travel  fee  and  one  per  diem  compensation  shall  be  allowed  for  attend- 
ance. Both  shall  be  taxed  in  the  case  first  disposed  of,  after  which 
the  per  diem  attendance  fee  alone  shall  be  taxed  in  the  other  cases  in 
the  order  in  which  they  are  disposed  of. 

When  a  witness  is.  detained  in  prison  for  want  of  security  for  his  ap- 
pearance he  shall  be  entitled,  in  addition  to  his  subsistence,  to  a  com- 
pensation of  one  dollar  a  day.    [See  §§  879,  881.]'' 

Under  these  provisions,  the  marshal  is  entitled  to  the  payment  of  ^'  ten 
cents  a  mile  "  for  each  mile  traveled  by  the  guard  provided  for  in  the 
first  paragraph,  above  quoted,  of  section  829  of  the  Revised  Statutes, 
even  if  such  guard  be  at  the  time  receiving  mileage  for  the  same  travel 
as  a  witness.  The  compensation  of  <<ten  cents  a  mile"  is  designed, 
(1)  to  make  payment  to  the  marshal  for  the  time  and  services  of  the 
guard,  and  (2)  to  re-imburse  expenditures  for  travel,  including,  of  course, 
boarding,  railroad-fare,  when  the  travel  is  by  railway,  or  carriage-hire, 
when  the  travel  is  by  carriage.  It  must  be  apparent,  that  the  compen- 
sation will  be,  in  some  cases,  abundant  and  liberal,  and,  in  others,  not 
at  all  adequate.  There  is  nothing  in  the  statute,  which  prohibits  the 
marshal  from  procuring  as  a  guard  a  person  who  happens  to  be,  or 
to  have  been,  a  witness,  and  who  is  traveling  as  snch  with  a  right  to 
payment  of  mileage.  The  statute  gives  ''  ten  cents  a  mile  "  to  the  mar' 
shal  for  the  services  of  the  guard  whom  he  employs.  The  guard  has  no 
claim  against  the  United  States,  but  is  solely  the  employ^  of  the  mar- 
shal. There  is  no  privity  between  the  Government  and  the  guard. 
The  marshal  may  make  the  best  terms  which  he  can  agree  upon  with 
the  guard.  The  guard  may  render  his  services  gratuitously,  and  may 
even  i>ay  his  own  expenses,  if  he  chooses.  This  in  no  way  concerns  the 
United  States. 

See  opinion  of  Solicitor-General  Phillips,  approved  by  Attorney-Gen- 
eral Williams,  September  30, 1874  (14  Op.  Att-Gen.,  683). 

Marshals'  accounts  for  mileage  for  guards  in  '<  transporting  criminals  " 
will  be  settled  on  the  principles  stated. 

Tbeasuby  Depabtmekt, 

First  Comptroller's  Office^  July  28, 1883. 
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IN  THE  MATTER  OF  THE  REVIVAL  OP  A  GENERAL  AND  PERMANENT  STAT- 
UTE AFTER  ITS  REPEAL  BY  A  TEMPORARY  ACT,  WHEN  THE  LATTER 
HAS  EXPIRED  BY  ITS  OWN  LIMI TATION.—ACT-REVIVAL  CASE. 


1.  When  an  act,  wbich  repeals  a  prior  act,  is  itself  only  a  temporary  act,  the  general 

rule  is,  that  the  prior  law  is  revived  after  the  temporary  act  expires  by  its  own 
limitation. 

2.  Some  provisions  of  the  act  of  April  29, 1878  (20,  Stat.,  37),  entitled  "  An  act  to  pre- 

vent tbe  introduction  of  contagious  or  infectious  diseases  into  the  United  States, ** 
were  in  terms  ''repealed"  by  an  act  with  the  same  title,  approved  June  2,  1879 
(21  Stat.,  5-7) ;  but  section  10  of  the  latter  act  declared,  tbat— <'  This  act  shall 
not  continue  in  force  for  a  longer  period  than  four  years  from  the  date  of  its  ap- 
proval." Held:  That,  in  view  of  the  language  and  purpose  of  said  acts,  the  re- 
pealed provisions  of  the  act  of  April  29, 1878  (20  Stat.,  37),  revived  on  June  2, 1883, 
and  are  now  in  force. 

The  following  is  the  fall  text  of  chapter  66  of  the  public  acts  of  the 
second  session  of  the  Forty -Fifth  Congress  (20  Stat.,  37) : 

*'  Chap.  66. — An  act  to  prevent  the  introduction  of  contagious  or  infectious  diseases 
^  into  the  United  States. 

Bs  it  enacted  by  the  Senate  and  House  of  Representatives  of  the  United 
States  of  America  in  Congress  assembled^  That  no  vessel  or  vehicle  oom- 
ing  from  any  foreign  port  or  conntry  where  any  contagions  or  infectious 
disease  may  exist,  and  no  vessel  or  vehicle  conveying  any  person  or  per- 
sons, merchandise  or  animals,  affected  with  any  infectious  or  contagious 
disease,  shall  e^ter  any  port  of  the  United  States  or  pass  the  boundary 
line  between  the  United  States  and  any  foreign  country,  contrary  to  the 
quarantine  laws  of  any  one  of  said  United  States,  into  or  through  the 
jurisdiction  of  which  said  vessel  or  vehicle  may  pass,  or  to  which  it  is 
destined,  or  except  in  the  manner  and  subject  to  the  regulations  to  be 
prescribed  as  hereinafter  provided. 

Sec.  2.  That  whenever  any  infectious  or  contagious  disease  shall  ap- 
pear in  any  foreign  port  or  country,  and  whenever  any  vessel  shall  leave 
any  infected  foreign  port,  or,  having  on  board  goods  or  passengers  com- 
ing from  any  place  or  district  infected  with  cholera  or  yellow  fever,  shall 
leave  any  foreign  port,  bound  for  any  port  in  the  United  States,  tbe  con- 
sular officer,  or  other  representative  of  the  United  States  at  or  nearest 
such  foreign  port  shall  immediately  give  information  thereof  to  the 
Supervising  Surgeon-General  of  the  Marine- Hospital  Service,  and  shall 
report  to  him  the  name,  the  date  of  departure,  and  the  port  of  destina- 
tion of  such  vessel ;  and  shall  also  make  the  same  report  te  the  health 
officer  of  the  port  of  destination  in  the  United  States,  and  the  consular 
officers  of  the  United  States  shall  make  weekly  reports  to  him  of  the 
sanitary  condition  of  the  ports  at  which  they  are  respectively  stationed ; 
and  the  said  Surgeon-General  of  the  Marine-Hospital  Service  shall, 
under  the  direction  of  the  Secretary  of  the  Treasury,  be  charged  with 
the  execution  of  the  provisions  of  this  act,  and  shall  frame  all  needful 
rules  and  regulations  for  that  purpose,  which  rules  and  regulations, 
shall  be  subject  to  the  approval  of  the  President,  but  such  rules  and 
regulations  shall  not  conflict  with  or  impair  any  sanitary  or  quarantine 
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law8  or  regulations  of  any  State  or  municipal  authorities  now  existing 
or  which  may  hereafter  be  enacted. 

Sec.  3.  That  it  shall  be  the  duty  of  the  medical  officers  of  the  Marine- 
Hospital  Service  and  of  customs-officers  to  aid  in  the  enforcement  of  the 
national  quarantine  rules  and  regulations  established  under  the  preced- 
ing section ;  but  no  additional  compensation  shall  be  allowed  said  offi- 
cers by  reason  of  such  services  as  they  may  be  required  to  peiform  under 
this  act,  except  actual  and  necessiiry  traveling  expenses. 

Sec.  4.  That  the  Surgeon-General  of  the  Marine-Hospital  Service 
shall,  upon  receipt  of  information  of  the  departure  of  any  vessel,  goods, 
or  passengers  from  infected  places  to  any  port  in  the  United  States, 
immediately  notify  the  proper  State  or  municipal  and  United  States 
officer  or  officers  at  the  threatened  port  of  destination  of  the  vessel,  and 
shall  prepare  and  transmit  to  the  medical  officers  of  the  Marine- Hospital 
Seryice,  to  collectors  of  customs,  and  to  the  State  and  municipal  health 
authorities  in  the  United  States,  weekly  abstracts  of  the  consular  sani- 
tary reports  and  other  pertinent  information  received  by  him. 

Seo.  5.  That  wherever,  at  any  port  of  the  United  States,  any  State 
or  municipal  quarantine  system  may  now,  or  may  hereafter  exist,  the 
officers  or  agents  of  such  system  shall,  upon  the  application  of  the  re- 
spective State  or  municipal  authorities,  be  authorized  and  empowered 
to  act  as  officers  or  agents  of  the  national  quarantine  system,  and  shall 
be  clothed  with  all  the  powers  of  United  States  officers  for  quarantine 
purposes,  but  shall  receive  no  pay  or  emoluments  fix>m  the  United 
States.  At  all  other  x>orts  where,  in  the  opinion  of  the  Secretary  of  the 
Treasury,  it  shall *be  deemed  necessary  to  establish  quarantine,  the  medi- 
cal officers  or  other  agents  of  the  Marine-Hospital  Service  shaJl  perform 
such  duties  in  the  enforcement  of  the  quarantine  rules  and  regulations 
as  may  be  assigned  them  by  the  Surgeon-Oeneral  of  that  service  under 
this  act:  Provided,  That  there  shall  be  no  interference  in  any  manner 
with  any  quarantine  laws  or  regnlations  as  they  now  exist  or  may  here- 
after be  adopted  under  State  laws. 

Sec.  6.  That  all  acts  or  parts  of  acts  inconsistent  with  this  act  be,  and 
the  same  are  hereby,  repealed. 

Approved,  April  29,  1878.^» 

*  Under  this  act  the  following  ciroulars  were  iBsned : 

"REGULATIONS  TO  PREVENT  THE  INTRODUCTION  OP  THE  PLAGUE  INTO  THE  UNITED 

STATES. 

1879.— Department  No.  84.— Marime-Hoepital  Service.— No.  1,  Series  1879. 

Treasury  Department, 
Office  of  the  Surgeon-General  U.  8.  Marine-Hospital  Service, 

WaaAington,  D,  C,  March  3, 1879. 
To  offieera  of  the  Customs  Revenue,  Medical  Officers  of  the  Marine-Hospital  Sermce,  and  others 

whom  it  may  concern : 
The  act  approved  April  29.  1878,  entitled  *An  actio  prevent  the  introdaction  of  con- 
tagious or  infections  diseases  into  the  United  States,'  provides  that  no  vessel  coming 
from  any  foreign  port  or  country  where  any  contagions  or  infections  disease  exists, 
nor  any  vessel  conveying  infected  merchandise,  shall  enter  any  port  of  the  United 
States  or  pass  the  l)oundary  line  between  the  United  States  and  any  foreign  country 
except  in  such  manner  as  may  be  prescribed  under  said  act. 

Attention  has  been  called  to  the  prevalence  of  a  dangerous  epidemic  disease  in 
Southern  Russia,  known  as  the  'plague,'  and  its  extremely  virulent  and  contagious 
oh&racter,  as  manifested  in  the  late  outbreak,  leaves  no  doubt  that  it  is  similar  to,  if 
not  identical  with,  the  plague  which  devastated  the  old  world  in  past  centuries. 

Because,  therefore,  of  the  danger  which  attaches  to  rags,  furs,  &c.,  as  carriers  of  in- 
fection, tbe  following  regulations  are  framed,  under  the  direction  of  the  Secretary  of 
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^^An  act  to  prevent  the  introductiou  of  contagious  or  infectious  dis- 
eases into  the  United  States^^  approved  June  2, 1879  (21  Stat.,  ch.  11, 
5-7),  contains  various  provisions  with  sections  added  as  follow: 

"  Sbc.  9.  That  so  much  of  the  act  entitled  *An  act  to  prevent  the  intro- 
duction of  contagious  or  infectious  diseases  into  the  United  States,' 
approved  April  twenty-ninth,  eighteen  hundred  and  seven ty-eight,  ad 
requires  consular  officers  or  other  representatives  of  the  United  States 
at  foreign  ports  to  report  the  sanitary*' condition  of  and  the  departure  of 
vessels  from  such  ports  to  the  Supervising  Surgeon-General  of  the 
>  Marine  Hospital  Service ;  and  so  much  of  said  act  as  requires  the  Sur- 
geon-General of  the  Marine  Hospital  Service  to  frame  rules  and  regula- 
tions, and  to  execute  said  act,  and  to  give  notice  to  Federal  and  State 
officers  of  the  approach  of  infected  vessels,  and  furnish  said  officers  with 
weekly  abstracts  of  consular  sanitary  reports,  and  all  other  acts  and 
parts  of  acts  inconsistent  with  the  provisions  of  this  act  be,  and  the  same 
are  hereby,  repealed. 

Sec.  10.  This  act  shall  not  continue  in  force  for  a  longer  period  than 
four  years  from  the  date  of  its  approval." 

July  27»  1883,  questions  were  presented  to  the  Honorable  Charles  J. 
Folger,  Secretary  of  the  Treasury — whether,  at  the  date  when  the  last 
named  act  of  June  2, 1879  (21  Stat.,  ch.  11, 5-7),  ceased  to  be  in  force- 
June  2, 1883— the  provisions  of  the  prior  act  of  April  29, 1878  (20  Stat., 
ch.  66,  37),  purporting  to  have  been  repealed  by  section  9  of  said  act  of 
June  2, 1879,  then  revived^  and  so  are  now  in  force ;  and,  if  so,  what  ac- 
tion should  be  taken  under  said  act  of  April  29, 1878  f  The  Secretary 
decided  that  the  act  of  April  29,  1878,  did  revive,  June  2, 1883,  and  is 

the  Treasury,  and  sabject  to  the  approval  of  the  President,  for  the  protection  of  the 
health  of  the  people  of  the  United  States  against  the  danger  referred  to: 

Until  further  orders,  no  vessel  from  any  port  of  the  Black  Sea,  or  the  Sea  of  Azof, 
oouveying  any  ra^,  fnrs,  skins,  hair,  feathers,  boxed  or  baled  clothing  or  bedding, 
or  aoy  similar  articles  liable  to  convey  infection,  nor  any  vessel  from  any  port  of  the 
Mediterranean  or  Red  Seas  having  on  board  such  articles  coming  from  Sonthern  Russia, 
shall  enter  any  port  of  the  Unit^  States  until  such  articles  shall  have  been  removed 
from  the  vessel  to  open  lighters,  or  to  some  isolated  locality,  and  the  vessel  disinfected 
and  thoroughly  ventilated;  and  the  snspeoted  articles  shall  be  disinfected,  either  by 
chemical  agents  and  eznosure  to  free  currents  of  air,  or  by  burning,  as  shall  be  deter- 
mined in  each  case  by  the  Surgeon-General  of  the  Marine-Hospital  Service. 

The  certificate  of  the  State  or  municipal  quarantine  officer  of  health  may  be  accepted 
as  satisfactory  evidence  of  compliance  with  these  regulations  on  the  part  of  the  vessel. 

JNO.  M.  WOODVTORTH, 
Surgeon-General  U,  8.  Marine-Hoepital  Service,^* 
Approved : 

R.  B.  Hayes. 

"  Circular, 

PREVENTION  OF  THE  INTRODUCTION  OF  CONTAGIOUS  DISEASES,  AC. 
1879.— Department  'So.  41.— Secretar}''s  Office. 

Treasury  Department, 
Washingtony  2).  C,  March  10,  1879. 
To  Collectors  of  Customs  and  others : 

The  following  instructions  were  contained  in  a  circular,  dated  the  3d  instant,  pre- 
pared under  the  direction  of  the  Secretary,  signed  by  the  Surgeon-General  of  the 
Marine- Hospital  Service,  and  approved  by  the  President: 

[Here  follow  the  provisions  of  the  circular,  ^Department  No.  34,'  immediately  pre- 
ceding, with  this  addition.] 

The  act  ap]>roved  April  1^,  1878,  provides  that  the  Surgeon-General  of  the  Marine- 
Hospital  Service  shall,  under  the  direction  of  the  Secretary  of  the  Treasury,  have 
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now  in  force ;  and  he  accordingly  sent  the  following  telegram  to  the  col- 
lector  of  customs  at  Boston : 

"Tbbasubt  Department, 

Washington,  July  27, 1883. 
Sib  :  Because  of  the  expiration  by  limitation  of  the  act  of  June  2, 
1879  (chap,  11, 21  Stat),  I  conceive  that  chap.  66,  act  of  April  29, 1878,  is 
again  in  force,  and  the  regulations  by  circular  dated  March  3, 1879  (Dept. 
I^o.  34),  are  again  promulgated.  A  telegram  from  Liverpool  *  informs 
me  that  the  steamer  Bavariansailed  Wednesday  for  Boston,  having  155 
bales  of  Egyptian  rags  in  her  cargo.  You  will  enforce  the  law  and  regu- 
lations against  her  from  the  mildest  to  the  severest,  as  occasion  shall 
demand,  reporting  from  time  to  time  by  telegram  or  letter  as  you  shall 
find  it  necessary  to  proceed  from  one  degree  to  another  of  severity. 

C.  J.  FOLGER, 

Secretary  Treasury, ^ 

After  this  telegram  was  sent,  an  authoritative  statement  was  given 
to  the  press  by  Secretary  Folger,  declaring  that  the  law  of  1878,  pro- 
Tiding  against  the  entry  of  rags  or  articles  believed  to  be  infected  with 
cholera  or  yellow  fever,  revived  and  was  in  force,  a^  follows : — 

"The  Secretary  of  the  Treasury  has  been  somewhat  puzzled  as  to 
what  to  do  in  view  of  the  approach  of  infectious  diseases  by  sea.  By 
chapter  Q^  of  the  laws  of  1878  the  entry  of  vessels  from  infected  ports 
was  forbidden  or  restrained,  and  the  Surgeon-General  of  the  Marine- 
Hospital  Service  was  empowered  under  the  direction  of  the  Secretary 

charge  of  the  execution  of  the  provisions  of  the  statute,  and  shall  frame  all  needful 
rales  and  regalations  for  that  purpose,  not  conflicting  with  or  impairing  any  sanitary 
or  quarantine  law  or  regulation  of  any  State  or  municipal  authority  now  existing,  or 
which  may  hereafter  he  enacted. 

Collectors  and  other  officers  of  the  customs  are  herehy  directed  to  ohserve  the  in- 
structions contained  in  said  circular. 
By  order: 

H.  F.  FRENCH, 
Assistant  Secretary,'* 

**  CIBCULAB  REVOKING  THB  REGULATIONS  OF  MARCH  3,  1879,  TO  PREVENT  THE  INTRO 
DUCTION  OF  THE  'PLAGUE'  INTO  THE  UNITED  STATES. 

1879.— Department  N'o.  88.— Marine-Hoepital  Service.  -N'o.  3,  Series  1870. 

Treasury  Department, 

OlTFICE  OF  THE  SUROEON- GENERAL  U.   8.  MaRINR-HOSPITAL  SERVICE, 

Washington,  I).  C,  May  31,  1879. 
To  Medical  Officers  of  the  Marine- Hospital  Service,  and  others  whom  it  may  concern: 

Official  information  having  been  received  to  the  effect  that  the  'plague/  which  ex- 
isted in  Southern  Russia,  is  now  almost  extinct,  the  regulations  issued  March  3, 1879, 
imposing  certain  restrictions  upon  the  importation  of  rags,  etc.,  into  the  United  States, 
jure  hereby  revoked. 

By  order  of  the  Secretary  of  the  Treasury : 

J.  B.  HAMILTON, 
Surgeon-Oeneral  United  States  Marine- Hospital  Service, 
Approved: 

R.  B.  Hayes." 
*  The  dispatch  referred  to  was  one  from  United  States  Consul  Packard  at  Liverpool. 
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to  make  regulations  therefor.  At  that  time  the  Russian  plague  was 
imminent.  Regulations  were  made  which  directed  quarantine  isolation 
of  infectious  freight,  disinfection,  ventilation,  and  even  burning  thereof 
if  necessary.  By  an  act  in  1879,  chapter  11,  the  National  Board  of 
Health  was  substituted  for  the  Surgeon-General  of  the  Marine-Hospital 
Service,  and  the  act  of  1878,  so  far  as  it  gave  power  to  that  officer, 
was  repealed.  But  the  act  of  1879,  by  its  own  terms,  was  limited  in 
existence  to  four  years,  which  term  expired  in  June  of  this  year  [1883]* 
The  query  in  the  Secretary's  mind  was:  Did  the  expiration  of  the  act  of 
1879  i-evive  the  act  of  1878  !  The  general  rule  of  common  law  is,  that 
the  repeal  of  the  repealing  act  revives  the  ace  which  the  repealing  act 
repealed.  The  question  then  arose,  as  to  whether  the  expiration  of  a 
repealing  act  by  its  own  limitation  does  not  do  the  same.  It  was  sug- 
gested by  Lord  Ellenborough,  in  the  case  of  Warren  against  Windle  [5 
East,  205],  that  it  does  not.  In  FGollins  v.  Smith]  6  Wharton  (page  294)^ 
Chief  Justice  Gibson,  of  Pennsylvania,  criticisea  that  decision,  and  de- 
clared that  it  does.  Judge  Hopkinson  [United  States  v.  Twenty-five 
cases  of  cloths.  &c.]  (Crabbe's  Reports)  [356,  382]  charged  a  jury  that  it 
does  not.  Bisnop,  in.  ''Written  Laws^  (page  187),  relying  on  the  case 
in  Orabbe,  writes  that  it  does  not  Hardcastle  [Statutory  Law,  221] 
writes  that  it  depends  upon  the  legislative  intention,  and  cites  the  cases 
of  Warren  against  Wiudle  [3  East,  205]  and  Bex  against  Sogers  [10  ISLy 
5661.  In  this  confusion  of  the  law,  Secretary  Folger  says,  he  has  con- 
cluded that  Congress  could  not  have  meant  that  the  beneficial  provis- 
ions of  the  acts  of  1878  and  1879,  which  are  almost  the  same,  except  in 
the  designation  of  the  officers  to  execute  them,  should  lapse  entirely* 
He  holds,  that  the  repeal  of  the  act  of  1878  by  the  act  of  1879  was  but 
a  limited  repeal,  and  that  the  expiration  of  the  act  of  1879  by  its  own 
terms  has  revived  the  act  of  1878.  He  has,  therefore,  determined,  that 
the  Surgeon-General  of  the  Marine-Hospital  Service  may  again  issue 
the  regulations  in  question,  and  that  customs  officers  shall  be  instructed 
to  carry  them  out  with  due  discretion  and  caution  in  the  use  of  the 
measures  of  severity." 

Trbasubt  Department, 

First  Comptroller's  Office^  July  30,  1883. 

Note  by  thk  First  Comptrollkr.— The  action  taken  by  the  honorable  Seoretary 
of  the  Treasury  very  properly  recognizes  the  act  of  April  29,  1678  (20  Stat.,  37),  a» 
''  again  in  force."  It  is  somewhat  remarkable,  that  the  question  decided  in  reaching^ 
this  conclusion  has  not  more  frequently  arisen  in  the  courts.  The  Judicial  decisions 
on  this  subject  are  quite  limited  in  number. 

In  Potter's  Dwarris  on  Statutes  (page  159),  it  is  said : 

'*  If  a  statute,  before  perpetual,  be  continued  by  an  affirmative  statute  for  a  limited 
time,  this  does  not  amount  to  a  repeal  thereof  at  the  end  of  that  time  [Kaym.  397]. 
But  i  contra  where  a  statute  professes  to  repeal  absolutely  a  prior  law,  and  substitutes 
other  provisions  on  the  same  subject,  which  are  limited  to  continue  only  till  a  certain 
time,  the  prior  law  does  not  revive  after  the  repealing  statute  is  spent,  unless  the  in- 
tention of  the  legislature  to  that  effect  is  expressed  [Warren  v.  Windle,  3  East,  206].''^ 

Bishop,  in  his  work  on  the  Written  Laws  (page  187),  says: 

'^  Where  a  repealing  statute  expires  of  its  own  limitation,  the  repealed  law  doea 
not  revive  [United  States  t?.  Twenty-five  cases  of  cloths,  &c.,  Crabbe,  356,  3821." 
See  Hardcastle,  Statutory  Law,  221 ;  Rex  v,  Rogers,  10  East,  566;  Warren  r.  Windle, 
3  /(f,  205;  Pottei-'s  Dwarris,  Statutes,  159. 

A  different  rule  is  laid  down  and  argued  with  much  ability  by  Chief  Justice  Gibson 
in  Collins  v.  Smith  (6  Wharton,  294,  297).     The  syllabus  of  this  case  is  as  follows: 

*'  1.  The  expiration  of  a  statute  by  its  own  limitation,  ipso  facto  revives  a  statute 
which  had  been  repealed  and  supplied  by  it. 
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2.  The  act  of  the  19th  of  March,  1810,  forbidding  uniacorporated  banks  to  iaeae  their 
notes,  discount  paper,  &c.,  which  was  repealed  by  the  act  of  the  21st  of  March,  1814, 
revived,  on  the  expiration  of  the  period  of  eleven  years,  to  which  the  last  mentioned 
act  was  limited." 

And  in  the  opinion  of  the  conrt  it  is  said : 

*'  It  is  an  admitted  mle  of  the  common  law,  that  the  repeal  of  a  repealing  statute 
revives  the  original.  But  in  Warren  r.  WindlQ  (3  £ast,  211),  Lord  EUenharaugh  sng- 
gested — f»r  notwithstanding  the  synopsis  of  the  case,  and  the  quotation  of  it  by  text 
writers  and  compilers,  it  wiis  not  decided— that  there  may  be  a  difference  betwixt  the 
repeal  of  a  repealing  act,  and  the  expiration  of  it,  when  'though  temporary  in  some 
of  its  provisions,  it  may  have  a  jiermancnt  operation  in  other  respects.  The  statute 
26,  G.  3,'  said  he,  *  professes  to  repeal  the  statute  19,  G.  2,  absolutely,  though  its  own 
provisions  which  it  substituted  in  the  place  of  it,  were  only  temporary.'  It  he  meant 
by  this  that  there  may  be  a  pennanent  repeal  of  provisions  which  are  at  the  same 
time  but  temporarily  supplied — in  other  words,  that  parts  of  a  statute  may  be  tem- 
porary, while  other  parts  of  it  are  perpetual — I  adroit  it.  A  statnte  may  be  rex>ealed 
without  being  supplied  at  all ;  and  the  providing  of  a  temporary  substitute  does  not 
necessarily  make  the  repealing  statute  also  temporary.  That,  however,  is  not  the 
attribute  of  the  statute  before  us;  for  every  enactment,  branch,  and  clause  of  it,  was 
to  cease  at  the  time  appointed.  But  if  Lord  Ellenhwrough  meant  to  be  understood 
that  every  present  repeal  is  necessarily-  a  permanent  one,  though  declared  by  a  tem- 
porary act,  or  that  a  statute  may  continue  to  operate  as  a  repeal  after  it  is  itself  de- 
innct,  he  assumed  what  cannot  be  granted.  I  have  found  nothing  like  a  decision  or 
dictnm  to  snpport  his  suggestion ;  and  there  seems  to  be  as  little  foundation  for  it  in 
reason.  The  common  law  is  not  essentially  imperishable,  nor  does  it  possess  more 
inherent  power  of  self-resuscitation  than  does  a  statnte.  Sir  Matthew  Male  thought 
that  many  things  which  now  obtain  as  common  law,  had  their  origin  in  parliamentary 
acts  or  constitutions  made  in  writing  by  the  King,  Lords  and  Commons,  though  those 
acts  are  either  not  now  extant,  or,  if  extant,  were  made  before  the  time  of  memory. 
However  that  may  be,  the  common  law  may  certainly  be  repealed  and  supplied  as  a 
atatute  may ;  and  were  it  done  by  a  statute  of  limited  duration,  it  could  scarce  be 
maintained  that  the  common  law  w  ould  not  revive  as  soon  as  the  statute  were  spent.'' 

Sedgwick  (Construction  Stat,  and  Const.  L.,  2d  ed.,  107)  says: 

''  Questions  may  arise  as  to  whether  a  repealing  act  is  to  operate  as  a  t^tal,  partial, 
or  temporary  repeal ;  and  it  is  said  that  the  word  repealed  is  not  to  be  taken  in  an 
absolute,  if  it  appear  on  the  whole  act  to  be  nsed  in  a  limited  sense  [Rex  v.  Rogers, 
10  £aBt,  5^;  Camden  r.  Anderson,  6  Term  Repts.,  7231.  If  a  statnte,  originally 
perpetual,  be  continued  by  an  affirmative  statute  for  a  limited  time,  this  does  not 
amount  to  a  repeal  of  it  at  the  end  of  that  time  [Raym.,  397].  But  when  a  statute 
abeolntely  repeals  a  prior  law,  and  substitutes  other  provisions,  to  continue  only  for  a 
limited  time,  the  prior  law  does  not  revive  at  the  expiration  of  the  time  fixed  by  the 
repealing  law  [Warren  v.  Windle,  3  East,  205]." 

In  Hardcastle  on  Statutory  Law  (page  221),  it  is  said: 

"  If  the  Act  which  repeahi  a  prior  Act  is  itself  only  a  temporary  Act,  the  general 
mle  is  that  the  prior  law  is  revived  after  the  temporary  Act  is  spent.  This  however 
will  not  be  so  if  it  was  clearly  the  Intention  of  the  legislature  to  repeal  the  prior  Act 
absolutely.  Thus,  in  Warren  v.  Windle,  3  East,  205,  it  was  argued  that  the  tempo- 
rary Act  26  Geo.  III.  c.  8,  which  repealed  19  Geo.  II.  having  itself  expired,  the  19 
Geo.  II.  revived;  but,  said  Lonl  Ellen  borough,  'that  would  not  necessarily  follow,  for 
a  law,  though  temporary  in  its  provisions,  may  have  a  permanent  operation  in 
other  respects. 

The  26  Geo.  III.  c.  108,  professes  to  repeal  19  Geo.  II.  c.  25,  absolutely,  though  its  own 
provisions,  which  it  substituted  in  the  place  of  it,  were  to  be  only  temporary.^ 

But  when,  on  the  authority  of  JFarren  v.  Windle^  it  was  argued  in  It.  v.  Rogers,  10 
£a8t,  573,  that  certain  parts  of  42  Geo.  III.  c.  3H,  having  been  repealed  by  the  tempo- 
rary Act  of  46  Geo.  III.  c.  139,  did  not  revive  upon  the  expiration  of  the  tempoiary 
Act,  Lord  EUenborough  said  as  follows:  'It  is  a  question  of  construction  upon  every 
Act,  professing  to  repeal  or  interfere  with  the  provisions  of  a  formt^r  law,  whether  it 
operate  as  a  total  or  partial  and  temporary  repeal.  Here  the  question  is  whether  the 
provision  of  42  Geo.  III.  which  was  originally  perpetual,  be  entirely  repealed  by  the 
46  Geo.  III.  or  only  repealed  for  a  limited  time.  The  last  act  recites  indeed  that  cer- 
tain proviKionsof  the  former  one  should  be  repealed!,  but  this  word  is  not  to  be  taken 
in  an  absolute  sense,  if  it  appear  upon  the  whole  act  to  be  used  in  a  limited  sense.'" 

The  Revised  Statutes  of  the  United  States  contain  the  following: 

'^Sec.  12.  Whenever  an  act  is  repealed,  which  repealed  a  former  act,  such  former 
act  shall  not  thereby  be  revived,  unless  it  shall  be  expressly  so  provided.'' 

This  section  of  ths  Revised  Sta'utes  changes  the  common-law  rule.  Being  in  der« 
ogation  of  the  common  law,  it  is  not  to  be  extended  beyond  the  fair  aud  necessary 
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import  of  its  langaa^  (Bishop,  Written  Laws,  119, 155).    It  does  not  extend,  nor 
apply,  to  an  act  which  expires  by  its  own  limitation. 

When  a  repealing  act  expires  by  its  own  limitation,  it  cannot  be  said  to  be  '^  re- 
pealed "  within  the  meaning  of  section  12  of  the  Revised  Statutes.  This  section, 
therefore,  has  no  application  to  the  acts  of  April  29, 1878,  and  Jnne  2, 1879.  The  effect 
of  the  expiration  of  the  act  of  June  2,,  1879,  is  left  to  be  controlled  (1)  by  the  legisla- 
tive intent,  ascertained  by  the  nsnal  rules  of  constrnotion,  and  (2)  by  common-law 
principles,  so  far  as  they  are  not  modified  by  the  circumstances  showing  a  different 
legislative-intent.  Common-law  principles  unaffected  by  snch  circumstances  gener- 
ally give  to  the  expiration  of  a  repealing  act  the  force  which  the  common  law  assigns 
to  an  express  repeal  of  such  repealing  act.  And  the  acts  of  April  29,  1878,  and  Jane 
2,  1879,  when  read  and  considered  together  in  connection  with  the  purposes  appar- 
ent therein,  sufficiently  show  a  legislative  intent  to  revive  the  provisions  of  the  act  of 
April  29,  1878,  temporarily  suspended  by  the  act  of  June  2,  1879.  Many  of  the  unre- 
pealed provisions  of  the  act  of  April  29, 1878  require  for  their  operative  effect  the 
agencies  and  powers  found  either  in  the  suspended  provisions  thereof,  or  in  the  act 
of  June  2, 1879.  And,  it  is  wholly  inadmissible  to  conceive  that  Congress  intended 
that  the  main  purposes  provided  for  in  the  act  of  April  29, 1878,  which  were  not  sus- 
pended or  changed,  should  be,  either  inefficient,  or  practically  inoperative,  as  they 
would  be,  if,  both  the  suspended  provisions  of  this  act  of  April  29, 1878,  and  the  pro- 
visions of  the  act  of  June  2,  1879,  all  permanently  ceased  to  be  operative. 


IN  THE  MATTER  OF  THE  RIGHT  OF  A  CHIEF  SUPERVISOR  OF  ELECTIONS 
TO  PER  DIEM  COMPENSATION.— CHIEF  SUPERVISOR'S  COMPENSATION 
CASE. 


1.  A  Chief  Supervisor  of  Elections  is  not  entitled  to  any  per  diem  compensation. 

In  the  examination  and  certification  of  the  accounts  of  Chief  Super- 
visors of  Elections,  the  question  is  presented  "to  the  First  Comptroller 
for  his  decision  thereon"  (Bev.  Stat.,  269,  277) — whether  a  Chief  Super- 
visor of  Elections  is  entitled  to  per  diem  compensation. 

0.  O.  Lancaster  J  in  support  of  the  claim  for  j?^  diem  compenBation,  sab- 
mitted  an  argument  as  follows : 

Section  2031  Revised  Statutes  provides,  that  "there  shall  be  allowed 
and  paid  to  each  supervisor  of  election,  •  •  •  who  is  appoin  ted  aud 
performs  his  duty  •  •  •,  compensation  at  the  rate  of  five  dollars  per 
day  for  each  day  he  is  actually  on  duty,  not  exceeding  ten  days."  Sec- 
tion 2025  provides  for  the  appointment  of  Chief  Supervisors  of  elections, 
and  section  2026  [2012]  provides  for  the  appointment  of  Supervisors  of 
election  under  the  supervision  of  the  Chief  Supervisors. 

By  this  law  the  Chief  Supervisor  is  clearly  entitled  as  a  Supervisor 
of  elections  to  the  per  diem  allowed  Supervisors.  There  is  nothing  in 
section  2031  to  forbid  this  allowance.  The  compensation  allowed  the 
Chief  Supervisor  for  certain  services  does  not  preclude  his  bein^  paid 
the  per  diem  allowed  Supervisors,  for  he  is  per  se  a  Supervisor ;  indeed 
the  chief. 

The  duties  pertaining  to  the  office  of  the  Chief  Supervisor  are  very 
responsible  and  onerous,  and  involve  a  judgment  and  discrimination  be- 
yond mediocrity.  The  person  selected  and  fitted  for  such  an  ofiSce  is 
entitled  to  the  fees  which  properly  come  within  the  tariff  of  compensation 
provided  for  the  office  of  Supervisor.  {In  re  Conrad,  Federal  Reporter, 
Vol.  XV,  No.  9). 
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Decision  by  William  Lawrence,  First  Oomptroller. 

Section  2025  of  the  Revised  Statutes  provides  that: 

"The  circnit  courts  of  the  United  States  for  each  judicial  circuit  shall 
name  and  appoint,  on  or  before  the  first  day  of  May,  in  the  year 
eighteen  hnndred  and  seventy-one,  and  thereafter  as  vacancies  may 
from  any  cause  arise, /rowi  among  the  eircuit  court  commissioners  for  each 
Judicial  district  in  each  judicial  circuit,  one  of  such  officers,  who  shall 
be  known  tor  tiie  duties  required  of  him  under  this  Title  as  the  Chief 
Supervisor  of  elections  of  the  judicial  district  for  which  he  is  a  com- 
missioner, and  shall,  so  long  as  faithful  and  capable,  discharge  the 
duties  in  this  Title  imposed." 

Under  this  section,  Chief  Supervisors  of  Elections  must  be  appointed 
**£rom  among  the  circuit  court  commissioners.'^  The  office  of  Chief  Su- 
pervisor is  dependent,  therefore,  upon  an  anterior  and  existing  appoint- 
ment as  commissioner  of  the  circnit  court. 

A  Chief  Supervisor  is  not  appointed  for  a  day,  a  week,  or  a  month ; 
but,  as  the  statute  says,  "  shall,  so  long  ais  faithful  and  capable,  dis- 
charge the  duties  in  this  Title  imposed." 

Section  2031  of  the  Revised  Statutes  provides  as  follows : 

"  There  shall  be  allowed  and  paid  to  the  chief  supervisor^  for  his  serv- 
ices as  such  officer  J  the  following  compensation,  apart  from  and  in  ex- 
cess of  all  fees  allowed  by  law  for  the  performance  of  any  duty  as  circuit 
court  commissioner :  For  filing  and  caring  for  every  return,  report,  rec- 
ord, document,  or  other  paper  required  to  be  filed  by  him  under'  any 
of  the  preceding  provisions,  ten  cents ;  for  affixing  a  seal  to  any  ))aper, 
record,  report,  or  instrument,  twenty  cents ;  for  entering  and  indexing 
the  records  of  his  office,  fifteen  cents  per  folio;  and  for  arranging  and 
transmitting  to  Congress,  as  provided  for  in  section  two  thousand  and 
twenty,  any  report,  statement,  record,  return,  or  examination,  for  each 
folio,  fifteen  cents;  and  for  any  copy  thereof,  or  of  any  paper  on  file,  a 
like  sum.  And  there  shall  be  allowed  and  paid  to  each  supervisor  of 
election,  and  each  special  deputy  marshal  who  is  appointed  and  performs 
his  duty  under  the  preceding  provisions,  compensation  at  the  rate  of 
five  dollars  per  day  for  each  day  he  is  actually  on  duty,  n^t  exceeding  ten 
days;  but  no  compensation  shall  be  allowexl,  in  any  case,  to  supervisors 
of  election,  except  to  those  appointed  in  cities  or  towns  of  twenty  thou- 
sand or  more  inhabitants.  And  the  fees  of  the  chief  supervisors  shall  be 
paid  at  the  Treasury  of  the  United  States,  such  accounts  to  be  made 
out,  verified,  examined,  and  certified  as  in  the  casie  of  accounts  of  com- 
missioners, save  that  the  examination  or  certificate  required  may  be 
made  by  either  the  circuit  or  district  judge." 

The  language  of  this  section  is  clear  and  explicit.  It  distinguishes 
between  a  Chief  Supervisor  and  a  Supervisor,  And  it  makes  three  pro- 
visions: (1)  for  the  compensation  to  a  Chief  Supervisor;  (2)  for  the 
compensation  to  each  Supervisor  of  Election^  and  to  each  Special 
Deputy  Marshal;  and  (3)  for  the  place  and  mode  of  payment  of  the 
fees  of  Chief  Supervisors.  Each  part  of  it  makes  a  separate  and  dis- 
tinct provision,  clearly  and  without  ambiguity.  The  statute  makes  a 
perfect  distinction  between  "chief  supervisor''  and  "supervisor'' — 
"  JExpressio  unius  est  exclusio  alteriusJ^    "  There  shall  be  allowed  and 
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paid,"  says  the  statute,  "  to  the  Chief  Supervisor j  for  his  services    •    •    ♦. 
And  there  shall  be  allowed  and  paid  to  each  Supervisor    ••♦.'' 

It  is  a  well-known  principle  in  law  that  ^^quoties  in  verbis  nulla  est  am- 
biguitasj  ibi  nulla  expositio  contra  verba  fienda  estJ^  And  certainly  there 
is  no  ambiguity  in  the  words  of  the  statute.  Similarity  is  not  identity — 
'^  nihil  simile  est  idem.'^ 

The  two  sections,  2025  and  2031,  considered  together,  as  they  should 
be,  show,  beyond  all  possibility  of  cavil,  that  a  Chief  Supervisor  is  not 
entitled  to  B,per  diem.  The  per  diem  is  limited  to  ten  days — the  time  of 
actual  duty  (Rev.  Stat.,  2031).  Surely  this  cannot  have  reference  to  a 
Chief  Supervisor,  whose  appointment,  and  the  time  of  whose  duties,  as 
has  been  shown,  are  not  limited  (Eev.  Stat.,  2025).  A  year — two  years — 
after  his  commission — ^he  is  as  much  a  Chief  Supervisor  as  he  was  on  the 
day  of  his  appointment — while  section  2031  of  the  Bevised  Statutes 
provides,  that  a  Supervisor  shall  be  ^'  actuaUy  on  duty,  not  exceeding  ten 
days." 

Again,  section  2031  (in  the  3d  provision  before  mentioned)  makes 
specific  direction  as  to  the  place  of  payment  of  the  fees  of  Chief  Super- 
visors, thus :  "  The  fees  of  the  Chief  Supervisors  shall  be  paid  at  the  Treas- 
ury of  the  United  States.'"  There  is  no  special  provision,  directing  the 
mode  of  paying  per  diems  to  Supervisors  and  special  Deputy  Marshals. 
In  practice  they  are  paid  by  the  marshal,  as  4  disbursing  oflScer. 

The  claim  for  per  diem  compensation  is  based  on  the  mere  name  as- 
signed to  the  office — Chief  Supervisor*  But  his  office,  his  duties,  and 
the  mode  of  compensation  by  specific  fees,  are  all  diffierent  and  distinct 
from  the  office,  duties,  and  mode  of  compensation  of  Supervisors,  as  fully 
as  though  the  name  of  each  had  nothing  in  common.  The  Chief  Super- 
visor is  paid  by  fees,  the  Supervisor  by  a  per  diem  compensation. 

The  uniform  usage  in  this  office,  since  the  offices  of  Chief  Supervisor 
and  Supervisor  were  first  created,  has  been,  to  deny  BJiyper  diem  com- 
pensation to  Chief  Supervisors.  This  usage  will  be  followed,  and  pay- 
ment of  the  claim  now  made  will  be  denied  accordingly. 

Tbeasubt  Depabtkent, 

First  Comptroller's  Office^  August  1,  1883. 
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IN  THE  MATTER  OF  THE  RIGHT  OF  AN  ENVOY  EXTRAORDINARY  AND 
MINISTER  PLENIPOTENTIARY  OF  THE  UNITED  STATES  TO  A  FOREIGN 
STATE  TO  BE  PAID  COMPENSATION  FOR  THE  TIME  HE  IS  DETAINED 
IN  THE  UNITED  STATES  BY  AUTHORITY  OF  THE  STATE  DEPARTMENT, 
FOR  PURPOSES  CONNECTED  WITH  HIS  OFFICIAL  DUTIES.  AFTER  THE 
PERIOD  OF  THIRTY  DAYS,  DURING  WHICH  HE  RECEIVED  INSTRUC- 
TIONS; HAS  EXPIRED.— FOSTER'S  CASE. 

1.  Section  1740  of  the  Revised  Statutes  so  far  prescribes  a  post  of  duty  within  the 

foreign  State  to  which  an  Envoy  Extraordinary  and  Minister  Plenipotentiary  of 
the  United  States  is  appointed,  as  to  require  him  to  reach  such  post  of  duty  so 
designated  and  there  to  enter  upon  his  official  duties,  before  he  is  ^*  entitled  to- 
compensation  for  his  service,"  in  addition  to  that  anthorized  for  the  time  he  is 
"  receiving  his  iustmctions"  and  '^  making  the  direct  transit"  to  *'his  post  of 
duty.** 

2.  The  maximum  time,  for  which  a  '*  diplomatic  officer''  is  entitled  to  compensation  in 

making  the  transit  between  the  place  of  his  residence  and  his  foreign  post  of  duty, 
has  been  prescribed  by  regulations  made  in  pursuance  of  section  4  of  the  act  of 
June  11,  1874  (18  Stat.,  70),  and  may  be  changed  by  the  same  authority. 

3.  The  chief  executive<^nthority  of  a  foreign  State,  to  which  a  ''diplomatic  officer" 

is  appointed,  may,  according  to  international  law,  and  for  sufficient  reasons,  re- 
fuse to  receive  him. 

4.  The  decision  in  Seward*s  case  (2  Lawrence,  Compt.  Dec.,  2d  ed.,  53)  explained 

and  affirmed. 

5.  An  Envoy  Extraordinary  and  Minister  Plenipotentiary  of  the  United  States  to  a 

foreign  State,  who  has  first  reached  his  foreign  poet  of  duty,  has  been  duly  accred- 
ited, and  has  entered  upon  his  official  duties,  may,  by  order  of  the  President, 
and  for  the  purposes  of  such  official  duties,  be  required  to  return  to  the  United 
States,  or  to  go  elsewhere,  so  long  as  the  President  directs :  in  which  case,  such 
''diplomatic  officer"  is  not,  within  the  meaning  of  eeotion  1742  of  ihe  Revised  Stat- 
utee,  "  absent  from  his  post,"  so  that  by  reason  thereof  he  will  forfeit  his  salary 
duriBg  such  absence. 

6w  A  statute  cannot  take  from  the  President  the  power  given  to  him  by  the  Consti- 
tution, to  "  nominate,  and,  by  and  with  the  Advice  and  Consent  of  the  Senate, 
*    *     *    appoint  Ambassadors,  other  public  Ministers,"  Slo, 

7.  But  Congress  may  by  statute  provide  that  a  "public  Minister"  duly  appointed 
shall  only  receive  salary  after  he  has  entered  upon  his  official  duties  at  the  for- 
eign state  to  which  he  is  accredited. 

July  20, 1883,  the  Acting  Secretary  of  State  addressed  a  letter  to  the 
First  Comptroller,  inclosing  the  account  of  Hon.  John  W.  Foster  for  sixty- 
two  days'  salary  as  Envoy  Extraordinary  and  Minister  Plenipotentiary 
of  the  United  States  to  Spain,  from  March  12,  1883,  when  he  was  com- 
missioned and  qualified,  to  May  12, 1883,  being  thirty  days  for  receiving 
instructions,  and  thirty-two  days  for  detention  in  the  United  States  under 
special  instructions  from  the  Secretary  of  State,  at  the  rate  of  $12,000 
per  annum,  in  all  $2,051.28,  duly  approved  by  the  Second  Assistant 
Secretary  of  State.    The  letter  states,  as  follows: 

"When  Mr-  Foster  was  prepared  to  start  for  Madrid,  the  President  re- 
quested that  he  might  be  detained  a  sufficient  time  to  meet  and  receive 
General  Diaz,  ex-President  of  Mexico  (who  was  then  on  his  way  to  the 
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Uuited  States),  and  escort  him  to  this  Capital.  Mr.  Foster  was  selected 
for  this  duty,  because  of  his  familiarity  with  Mexico,  and  his  personal 
acquainttmce  with  General  Diaz. 

In  addition  to  this  dnty,  I  may  remark,  that  a  very  large  namber  of 
unsettled  private  claims  against  Spain,  of  long  standing,  are  pending 
in  the  Department ;  and  for  more  than  two  weeks  of  these  thirty-two 
days,  in  addition  to  the  thirty  days  allowed  for  receiving  his  general 
instructions,  Mr.  Foster  was,  by  direction  of  the  Secretary,  constantly 
engaged  in  the  Department,  aiding  its  officers  in  the  preparation  of  sep- 
arate instructions  on  each  of  these  claims,  and  doing  just  such  work  in 
regard  to  them  as  he  would  have  been  obliged  to  do  at  Madrid,  with 
fewer  facilities  than  were  afforded  him  here. 

1  am  also  led  to  believe,  that  the  precedents  afforded  by  the  case  of 
Mr.  Foster  himself,  while  Minister  to  Mexico,  whence  he  was  called  to  this 
Capital,  to  give  special  information  to  the  Government  relative  to  Mexi- 
can affairs,  and  remained  here  several  months,  for  which  his  regular 
salary  was  allowed :  that  of  Mr.  Seward,  while  Minister  to  Peking,  who 
was  also  ordered  home  on  public  business,  remaining  several  months; 
that  of  Mr.  Dichman  (who  was  not  able  to  reach  Bogota  within  the 
time  prescribed  by  law  and  regulation),  furnish  strong  support  in  favor 
of  Mr.  Foster's  claim  for  these  thirty-two  days." 

The  Assistant  Secretary  of  State  asks  the  opinion  of  the  First  Comp- 
troller ou  the  subject,  in  view  of  the  fact,  that  "the  Fifth  Auditor  •  •  • 
entertains  some  doubt  as  to  the  propriety  of  his  recommending  pay- 
ment of  the  salary  for  more  than  thirty  days." 


Opinion  by  William  Lawrence,  First  Comptroller. 

The  act  of  August  18, 1856  (11  Stat.,  55,  sec.  8),  as  carried  into  the 
Bevised  Statutes,  section  1740,  provides,  that : 

"  Ko  ambassador,  envoy  extraordinary,  minister  plenipotentiary,  min- 
ster resident,  commissioner,  charge  d'affaires,  secretary  of  legation,  as- 
sistant secretary  of  legation,  interpreter  to  any  legation  or  consulate,  or 
consul-general,  consul,  or  commercial  agent,  mentioned  in  Schedules  B  and 
C,  shall  be  entitled  to  compensation  for  his  services,  except  from  the  time 
when  he  reaches  his  post  and  enters  upon  his  official  duties  to  the  time 
when  he  ceases  to  hold  such  office,  and  for  such  time  as  is  actually  and 
necessarily  occupied  in  receiving  his  instructions,  not  to  exceed  thirty 
days,  and  in  making  the  direct  transit  between  the  place  of  his  residence, 
when  appointed,  and  his  i>ost  of  duty,  at  the  commencement  and  ter- 
mination of  the  period  of  his  official  service,  for  which  he  shall  in  all 
cases  be  allowed  and  paid,  except  as  hereinafter  mentioned.  And  no 
person  shall  be  deemed  to  hold  any  such  office  after  his  successor  is  ap- 
pointed and  actually  enters  upon  the  duties  of  his  office  at  his  post  of 
duty,  nor  after  his  official  residence  at  such  post  has  terminated  if  not  so 
relieved.  But  no  such  allowance  or  payment  shall  be  made  to  any  consul- 
general,  consul,  or  commercial  agent,  not  embraced  in  Schedules  B  and 
Cf  or  to  any  vice-consul,  vice-commercial  agent,  deputy  consul,  or  consu- 
lar agent,  for  the  time  so  occupied  in  receiving  instructions,  or  in  such 
transit  as  aforesaid ;  nor  shall  any  such  officer  as  is  referred  to  in  this 
section  be  allowed  compensation  for  the  time  so  occupied  in  such  transit, 
at  the  termination  of  the  period  of  his  official  service,  if  he  has  re- 
signed or  been  recalled  therefrom  for  any  malfeasance  in  his  offioe.* 
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The  ^^  Personal  Instroctions  to  the  Diplomatic  Agents  of  the  United 
States  in  Foreign  Countries,"  prepared  by  the  State  Department  in 
1874,  contain  these  provisions,  thus : 

^^  §  XXXII.  In  case  a  diplomatic  agent  reaches  his  post,  he  will  be  en- 
titled to  compensation  at  the  rate  of  his  salary :  First  For  such  time 
subsequent  to  the  date  of  his  confirmation  (not  exceeding  thirty  days) 
as  shall  be  actually  and  necessarily  occupied  in  receiving  his  instruc- 
tions. This  is  payable  in  currency,  and  is  usually  adjusted  at  the  Fifth 
Auditor's  office  before  leaving.  Second.  For  such  time  as  may  be  actu- 
ally and  necessarily  occupied  in  making  the  transit  between  his  place 
of  residence  and  his  post  of  duty,  not  to  exceed  the  time  named  in 
§  XXXIII.  This  is  payable  in  gold.  Third.  For  such  time  as  he  serves 
according  to  his  appointment,  except  as  provided  in  §  XLI.  This  also  is 
to  be  drawn  for  in  gold,  as  may  be  indicated  in  special  instructions. 
Fourth.  For  the  time  actually  and  necessarily  occupied  in  making  the 
transit  between  his  post  of  duty  and  his  place  of  residence  at  the  ter- 
mination of  the  period  of  his  official  service.  This  is  usually  paid  in 
gold.'' 

^<§XLI.  Diplomatic  agents  are  forbidden  by  law  from  absenting 
themselves  from  the  legation  for  more  than  ten  days  at  any  one  time, 
without  first  obtaining  leave  from  the  President. 

The  statute  provides  that  no  diplomatic  or  consular  officer  shall  re- 
ceive salary  for  the  time  during  which  he  may  be  absent  from  his  post, 
(by  leave  or  otherwise,)  beyond  the  term  of  sixty  days  in  any  one  year : 
provided,  that  the  time  equal  to  that  usually  occupied  in  going  to  ana 
from  the  United  States,  in  case  of  the  return  on  leave^  of  such  diplo- 
matic or  consular  officer  to  the  United  States,  may  be  allowed  in  addi- 
tion to  said  sixty  days. 

The  year  in  which  the  absences  above  referred  to  are  to  be  estimated, 
is  regarded  as  the  calendar  year." 

Yattel,  in  his  work  on  the  Law  of  Nations  (page  400),  says : 

^^  Though  the  minister's  character  is  not  displayed  in  its  full  extent 
and  does  not  thus  insure  him  the  enjoyment  of  all  his  rights,  till  he  is 
acknowledged  and  admitted  by  the  sovereign,  to  whom  he  delivers  his 
credentials, — ^yet,  on  his  entering  the  country  to  which  he  is  sent,  and 
making  himself  known,  he  is  under  the  protection  of  the  law  of  nations; 
otherwise,  it  would  not  be  safe  for  him  to  come.  Until  he  has  had  his 
audience  of  the  prince,  he  is,  on  his  own  word,  to  be  considered  as  a 
minister;  and  besides,  exclusive  of  the  notice  of  his  mission,  usually 
given  by  letter,  the  minister  has,  in  case  of  doubt,  his  passports  to  pro- 
duce, which  will  sufficiently  certify  his  character. 

These  passports  sometimes  become  necessary  to  him  in  the  countries 
through  which  he  passes  on  his  way  tx)  the  place  of  his  destination ; 
and,  in  case  of  need,  he  shows  them,  in  order  to  obtain  the  privileges  to 
which  he  is  entitled." 

In  Lawrence's  Wheaton  on  International  Law  (6th  ed.,  pages  278-280), 
it  is  said : 

^^  So  far  as  the  relative  rank  of  diplomatic  agents  may  be  determined 
by  the  nature  of  their  respective  functions,  there  is  no  essential  differ- 
ence between  public  ministers  of  the  first  class  and  those  of  the  second. 
Both  are  accredited  by  the  sovereign,  or  supreme  executive  power  of 
the  State,  to  a  foreign  sovereign.  The  distinction  between  ambassa- 
dors and  envoys  was  originally  grounded  upon  the  supposition,  that  the 
former  are  authorized  to  negotiate  directly  with  the  sovereign  himself; 
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whilst  the  latter,  althoagh  accredited  to  him,  are  only  aathorized  to 
treat  with  the  minister  of  foreign  affairs  or  other  person  empowered  by 
the  sovereign.  •  •  •  The  usage  of  all  times,  and  especially  the 
more  recent  times,  authorizes  public  ministers  of  every  class  to  confer, 
on  all  suitable  occasions,  with  the  sovereign  at  whose  court  they  are 
accredited,  on  the  political  relations  between  the  two  States. 

•  •  •  •  •     '         •  • 
Axscording  to  the  rule  prescribed  by  the  Congress  of  Vienna,  and 

which  has  since  been  generally  adopted,  public  ministers  take  rank  be- 
tween themselves,  in  each  class,  according  to  the  date  of  the  official 
notification  of  their  arrival  at  the  court  to  which  they  are  accredited. 

•  •  •  •  •  •  • 

A  minister  or  n&inisters  may  also  have  tali  powers  to  treat  with  foreign 
States,  as  at  a  Congress  of  different  nations,  without  being  accredited 
to  any  particular  court." 

It  is  thus  apparent,  that,  both  by  statute  and  the  general  principles 
of  international  law,  an  envoy  extraordinary  and  minister  plenipoten- 
tiary, appointed  to  represent  the  United  States  at  a  designated  foreign 
court,  has  a  post  of  duty^  which  is  the  foreign  State  to  whicU  he  is  ac- 
credited. The  statute  expressly  provides,  that  such  minister  is  entitled 
to  salary,  prior  to  "  the  time  when  he  reaches  his  post  •  •  •  for 
such  time  as  is  actually  and  necessarily  occupied  [1]  in  receiving  his  in- 
structions, not  to  extteed  thirty  days,  and  [2]  in  making  the  direct  transit 
between  the  place  of  his  residence,  when  appointed,  and  his  post  of  duty, 
at  the  commencement  •  *  •  of  the  period  of  his  official  service.''  The 
time  for  receiving  instructions  is  limited  by  statute,  and  cannot  ^'exceed 
thirty  days."  The  minister  is  entitled  to  receive  his  salary,  as  the  stat- 
ute says,  "for  such  time  as  is  actually  and  necessarily  occupied  •  •  *, 
in  making  the  direct  transit  between  the  place  of  his  residence,  when 
appointed,  and  his  post  of  duty,  at  the  commencement  •  •  •  of  the 
period  of  his  official  service."  This  time  is  necessarily  indefinite ;  hence, 
the  payment  of  salary  to  Mr.  Dichman,  Minister  to  Bogota,  who  was  un- 
able to  reach  his  post  of  duty  within  the  time  prescribed  by  the  regula- 
tions of  the  State  Department,  was  fully  justified. 

Section  46  of  the  United  States  consular  regulations  of  1881  estab- 
lishes and  determines  "  the  maximwn  amount  of  time"  for  making  the 
transit  to  the  places  therein  named,  including  Bogota.     These  regula- 
tions were  prescribed  in  accordance  with  section  4  of  the  act  of  June 
11,  1874  (18  Stat.,  70) ;  and,  generally,  the  power  wliich  makes  a  regula- 
tion can  change  it.    But  the  salary  prescribed  by  statute  for  an  envoy 
•extraordinary  and  minister  plenipotentiary  can  neither  be  enlarged  nor 
diminished  by  a  regulation  or  order  of  the  President,  or  of  the  head  of  a 
Department  (Goldsborough  t?.  United  States,  Taney's  Decisions,  80;  Rev. 
Stat.,  1765).    The  statute  seems  to  regard  the  time  occupied  in  receiv- 
ing instructions  and  in  making  the  transit  to  the  post  of  duty  as  employed 
in  some  sense  unofficially,  or,  rather,  perhaps,  officially,  but  not  in  the 
Jull  capacity  of  an  envoy  extraordinary  and  minister  plenipotentiary  ac- 
credited to  a  foreign  State.    Under  the  statute,  therefore,  the  full  oifi- 
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cial  duty  in  the  capacity  of  sach  minister  commences  at  the  foreign  post 
of  duty.  And  Vatt^l  (Law  of  Katfons,  466)  says,  that  "the  minis- 
ter's character  is  not  displayed  in  its  full  extent,  and  does  not  thus  in- 
sure him  the  enjoyment  of  all  his  rights,  till  he  is  cbcknowledged  and  ad- 
mitted by  the  sovereign,  to  whom  he  delivers  his  credentials." 

There  is  a  reason  for  this.  The  power  to  whom  a  minister  is  accred- 
ited may  refuse  to  receive  him.  Thus,  Vattel  (Law  of  Nations,  469) 
says : — "  a  prince,  when  influenced  by  substantial  reasons,  may  refuse  to 
admit  and  listen  to  ambassadors."  (Calvin's  case,  7  Coke,  21h  ;  4  Inst., 
155;  2 id.,  57;  1  Ghitty, Commercial  Laws,  131.)  And  again  (page  456): 
^^a  sovereign  cannot,  without  very  particular  reasons,  refuse  admitting 
and  hearing  the  minister  of  a  friendly  power,  or  of  one  with  whom  he  is 
at  i)eace."  Wheaton  (Lawrence's  Wheaton,  International  Law,  6th  ed., 
273),  says,  that  "no  State,  strictly  speaking,  is  obliged,  by  the  positive 
law  of  nations,  to  send  or  receive  public  ministers."  (2  Butherforth's 
Institutes,  b.  2,  ch.  9,  §  20;  Martens,  Precis  duD^roitdes  Gens  Modeme 
de  I'Europe,  liv.  vii,  ch.  1,  §§  187-190.)  The  statute  recognizes  these 
conditions,  and,  hence,  deiclares,  that  "no  *  *  *  envoy  extraor- 
dinary [and]  minister  plenipotentiary  *  *  •  shall  be  entitled  to 
compensation  for  his  services,  except  from  the  time  when  he  reaches  his 
post  and  enters  upon  his  official  duties^^  and  for  the  time  occupied  in  re- 
ceiving instructions  and  in  makiiig  the  transit  to  such  post.  This  sub- 
ject has  been  somewhat  discussed  in  Dunn's  case  {ante^  410.)  It  is  un- 
necessary now  to  inquire,  what  actSy  after  a  minister  reaches  his  foreign 
post  of  duty,  furnish  evidence,  that  he  has  entered  upon  his  official  duties. 
For  purposes  of  the  payment  of  salary^  it  may  be,  that  he  "  enters  upon  his 
official  duties ,"  when  he  exercises  the  usual  and  proper  acts  of  dili- 
gence, to  present  his  credentials  and  be  received  as  minister. 

It  seems  to  have  been  supposed  that  the  decision  in  Seward's  case  (2 
Lawrence,  Compt.  Dec.,  2d  ed.,  53)  was,  that,  under  all  drcumstancesj  the 
post  of  duty  of  a  "diplomatic  officer  "is  wherever  he  may  be  required 
by  the  President  to  be  for  the  purpose  of  performing  official  duties  as 
such  officer,  even  before  he  has  entered  on  duty  in  the  foreign  country  to 
which  he  is  accredited.  Such  is  not  the  case,  so  far  as  the  right  to  salary 
is  concerned.  Section  1742  of  the  Eevised  Statutes  provides,  that  "  no 
diplomatic  *  •  •  officer  shall  receive  salary  for  the  time  during 
which  he  may  be  absent  from  his  post,  by  leave  or  otherwise^  beyond  the 
term  of  sixty  days  in  any  one  year."  In  Seward's  case  the  facts  were, 
that  Mr.  Seward,  formerly  Consul-General  of  the  United  States  at  Shang- 
Hai,  China,  and  afterwards  Envoy  Extraordinary  and  Minister  Plenipo- 
tentiary to  that  country,  who  had  been  at  his  foreign  post  of  duty,  was 
subsequently,  by  direction  of  the  President,  required  to  return  to  the 
United  States,  for  purposes  connected  with  his  official  duties,  and  re- 
mained here  beyond  the  term  of  sixty  days.  And  it  was  decided,  that 
Mr.  Seward,  having  once  "entered  upon  his  official  duties"  at  his  for- 
eign post  of  duty,  was  subject  to  the  direction  of  the  President  for  the 
29D83 
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parposes  for  which  he  was  required  to  return  to  the  United  States,  and 
that,  while  he  so  remained  here  for  such  purposes  and  by  such  authority, 
he  was  not  ^'absent  from  his  posf  within  the  meaning  of  section  1742 
of  the  Revised  Statutes,  and,  hence,  by  reason  of  such  absence,  did  not 
lose  his  right  to  salary.  That  case  is  to  be  understood  with  reference 
to  the  facts  upon  which  it  was  decided.  Absence  from  a  post  means  a 
temporary  vacation ;  and  a  post  or  place  cannot  be  vacated,  unless  it 
has  been  occupied.  If  a  <<  diplomatic  or  consular  officer"  can  remain  in 
the  United  States  upon  salary  after  the  instruction-period,  and  prior  to 
making  transit,  it  renders  a  portion  of  the  statute  null  and  void.  The 
statute,  which  gives  a  right  to  salary,  is  to  be  construed  to  effect  its 
object,  rather  than  by  its  exact  words.  Its  purpose  is,  to  prohibit  pay- 
ment of  salary  to  a  diplomatic  or  consular  officer  absent,  by  leave  or 
otherwise,  beyond  the  term  of  sixty  days  in  one  year,  when  he  was  not  per- 
forming  service  as  such  officer.  It  is  not  designed  to  deny  salary  to  a  diplo- 
matic or  consular  officer,  who,  after  having  entered  on  duty,  continues 
thereon,  wherever  he  may  be  required  by  the  President  to  go.  Its  sole 
object  is,  to  prevent  absence  from  duty — not  absencefrom  place.  It  would 
be  a  most  inconvenient  and  dangerous  doctrine,  to  hold  that  absence 
from  plaee  would  deprive  a  diplomatic  officer  of  the  right  to  his  salary. 
Any  doubt  as  to  the  construction  of  the  statute  is,  on  principley  and  on 
reasons  of  public  policy,  to  be  decided  in  favor  of  the  officer,  and  so  in 
favor  of  the  payment  of  salary.  (Utah  District  Attorney's  case,  3  Law- 
rence, Gompt.  Dec.,  122.) 

Under  the  Constitution,  the  President  ha«  authority,  "  by  and  with 
the  Advice  and  Consent  of  the  Senate,"  to  ^^  appoint  Ambassadors, 
other  public  Minist^ers  and  Consuls,"  &c.  (Const.  United  States,  Art.  11, 
sec.  2,  par.  2).     This  power  cannot  be  taken  away  by  statute  (Cnsh- 
ing,  May  26, 1855,  7  Op.  AttGen.,  189;  2  Story,  Const,  §  1524).     But 
Congress  can  by  statute  prescribe  the  conditions  upon  which  salaries 
shall  be  paid.    And  even  if  the  President  may,  under  the  Constitution, 
appoint  a  minister  without  reference  to  a  particular  place  of  foreign 
service^  yet  Congress  can,  for  the  purpose  of  paying  salary  ^  if  for  no  other 
purpose,  fix  a  place  where  the  official  service  of  a  minister  shall  com- 
mence, and  make  the  payment  of  salary  dependent  on  such  commence- 
ment of  foreign  service.    And  all  this  has  been  done  by  the  statute, 
which  declares,  thaf  no    •    •    •    minister    •    •    •    £hall  be  entitled 
to  compensation  for  his  services,  except  from  the  time  when  he  reaches 
his  post  and  enters  upon  his  official  duties,"  besides  that  for  the  tune 
occupied  in  receiving  instructions,  and  ^4n  making  the  direct  transit" 
to  <<his  post  of  duty."    And  the  statute  establishes  foreign  i>ost8  oi 
duty  for  certain  diplomatic  officers  respectively  named  in  section  1675 
of  the  Revised  Statutes,  at  which  posts  duty  must  be  entered  upon  as 
a  condition  precedent  to  the  payments  of  the  regular  salaries.    It  is 
not  doubted  but  that  the  President  may  require  a  <<  diplomatic  officer" 
to  remain  in  the  United  States  for  official  purposes  beyond  the  period 
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of  thirty  days  employed  in  receiving  instructions.  Such  officer  is  sim- 
ply the  diplomatic  representative  or  agent  of  the  President,  and  so, 
necessarily,  like  any  general  agent,  is  subject  to  the  control  of  his  prin- 
cipal.   But  the  right  to  salary  is  dependent  on  the  statute. 

The  claimant  is  not  entitled  to  compensation  for  the  thirty-two  days 
he  was  detained  in  the  United  States  after  the  period  of  thirty  days 
during  which  he  was  receiving  instructidns  had  expired. 

Treasury  Department, 

First  Oomptroller^a  Office^  August  2, 1883. 


IN  THE  MATTER  OF  THE  RIGHT  OF  A  MARSHAL  TO  A  FEE  OF  "TWO 
DOLLARS  A  DAY,"  FOR  ATTENDING  BEFORE  A  COMMISSIONER  OF  THE 
CIRCUIT  COURT,  WHEN  THERE  IS  NO  EXAMINATION  OF  A  CRIMINAL 
CHARGE,  BUT  ONLY  A  CONTINUANCE  THEREOF  TO  A  SUBSEQUENT 
DAY.— MARSHAL'S  ATTENDANCE  CASE. 


1.  A  marshal  of  the  United  States  is  entitled  to  a  fee  of  ''  two  dollars  a  day,"  for  the 
services  of  himself  and  ''  each  deputy,  not  exceeding  two,"  in  "  attending  exami- 
nations [of  criminal  charges]  before  a  commissioner  [of  the  circuit  court],  and 
[in]  bringing  in,  guarding,  and  returning  prisoners  charged  with  crime";  and 
for  the  usual  services  incident  to  a  trial  or  trials. 

3.  The  marshal  is  not  entitled  to  the  fee  of ''  two  dollars  a  day,"  for  attending  before 
a  commissioner  of  the  circuit  court,  when  there  is  no  examination  of  a  criminal 
charge,  but  only  a  continuance  thereof  to  a  subsequent  day. 

Sections  823  and  829  of  the  Bevised  Statutes  provide  that:— ^<  The 
following  and  no  other  compensation  shall  be  taxed  and  allowed  to 
•     •     •    marshals,    •    •    • 

For  attending  examinations  before  a  commissioner  [of  the  circuit 
coart],  and  bringing  in,  Warding,  and  returning  prisoners  charged  with 
crioEie,  and  witnesses,  two  dollars  a  day;  and  for  each  deputy  not  exceed* 
ing  two,  necessarily  attending,  two  dollars  a- day." 

Deputy  marshals  are  not  technically  officers,  but  are  employes  of  the 
marshal,  who  is  paid  for  their  services.    (Bev.  Stat.,  780,  841.) 

The  question  is  presented  to  the  First  Comptroller  for  his  decision 
thereon — ^whether  a  marshal  is  entitled  to  a  fee  of  ^<  two  dollars  a  day,'' 
when  his  deputy  attends  before  a  commissioner  of  the  circuit  court,  or 
brin^  in  before  such  commissioner,  guards,  and  returns  a  prisoner 
confined  in  jail,  and  there  is  no  examination  of  a  criminal  charge,  but  the 
hearing  thereof  is  continued  to  a  subsequent  day. 
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Decision  by  William  Laweenck,  First  Comptroller. 

Section  847  of  the  Revised  Statutes  provides  that  each  commissioner 
shall  be  entitled  to  receive,  "for  hearing  and  deciding  on  criminal 
charges,  five  dollars  a  day  for  the  time  necessarily  employed." 

It  has  been  decided  that  a  "commissioner  is  not  entitled  to  9^  per  diem 
fee  merely  for  the  continuance  of  the  hearing  of  a  criminal  charge  by 
reason  of  the  absence  of  witnesses,  or  tor  other  cause."  (Commissioners^ 
Per  Diem  Case,  3  Lawrence,  Compt.  Dec.,  268.)  This  decision  is  correct, 
and  is  affirmed. 

Section  829  of  the  Revised  Statutes  gives  a  marshal  the  right  to  a  fee 
of  "two  dollars  a  day"  for  his  services,  or  those  of  his  deputy,  in 
<<  attending  examinations  before  a  commissioner,  and  bringing  in,  gaard- 
ing,  and  returning  prisoners  charged  with  crime." 

When  a  prisoner  confined  in  jail  on  a  ciiminal  charge  is  brought  in 
before  a  commissioner  for  trial,  and  is  guarded  and  returned  to  jail 
without  trial,  the  marshal  is  not  entitled  to  the  fee  of  "two  dollars  a 
day."  This  fee  is  not  given  for  attending  at  a  postponement  or  continu- 
ance of  a  case;  but,  (1)  for  attending  at  the  trial  of  the  case,  (2)  for 
bringing  in,  guarding,  and  returning  the  prisoner,  and  (3)  for  guarding 
and  calling  witnesses  and  performing  the  usual  services  incident  to  such 
trial.  A  postponement  of  the  examination  of  a  charge  is  not  an  ex- 
amination of  the  charge. 

The  theory  of  the  law  is,  that  a  trial  or  examination  of  a  criminal 
charge,  will  generally  consume  most  of  the  time  for  one  or  more  days, 
while  the  consideration  and  decision  of  a  motion  for  postponement  will 
generally  occupy  but  little  time.  And  when  a  postponement  occurs, 
and  the  accused  is  actually  committed  to  jail,  the  practice  has  been  to 
allow  the  marshal  a  fee  of  two  dollars  for  serving  the  warrant  to  com- 
mit, and  fifty  cents  for  commitment  (Rev.  Stat.,  829).  If  in  case  of  post- 
ponement the  accused  is  released  on  bail,  the  marshal  has  a  fee  of  fifty 
cents  for  the  discharge.  His  compensation  is  thus  provided  for  in  such 
case.  When  a  prisoner  is  in  custody  of  the  marshal  for  one  or  more 
days  during  a  trial,  no  fee  is  allowed  for  any  warrant  of  commitment, 
nor  for  service  in  committing  (Rev.  Stat.,  1030).  The  per  diem  compen- 
sation during  an  examination  is  all  the  marshal  is  entitled  to  receive. 

The  marshal  is  entitled  to  the  fee  of  "two  dollars  a  day,"  when  the 
person  charged  has  not  been  committed  to  jail,  if  all  the  other  services 
mentioned  are  performed  on  an  examination  of  the  charge  by  the  com- 
missioner. 

The  accounts  of  marshals  will  be  settled  on  the  principles  stated. 

Tbeasuby  Depaetment, 

First  Comptroller's  Office,  August  4, 1883. 
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IN  THE  MATTER  OF  THE  AUTHORITY  OF  AN  AGENT  WHO,  BY  VIRTUE 
OF  A  POWER  OF  SUBSTITUTION,  HAS  APPOINTED  A  SUBSTITUTE.— 
AGENT'S  SUBSTITUTION  CASE. 


1.  When  a  power  of  attorney  authorizes  an  agent  to  do  certain  Bpecified  acts,  and  to 

substitute  any  proper  person  to  perform  them,  the  power  of  the  agent  to  do  such 
acts  ceases  upon  the  appointment  of  the  substitute,  and  only  the  latter  can  act 
as  agent,  until  his  authority  is  revoked  b^  the  principal. 

2.  The  power  of  a  principal,  to  revoke  the  appointment  of  his  agent,  generally  exists 

by  implication  from  the  authority  to  appoint. 

3.  The  doctrine,  that  a  power  of  appointment  to  an  agency  carries  with  it  by  impli- 

cation a  power  of  removal  and  reappointment  ad  lihitumy  applies  only  to  the 
principal  or  original  appointing  power,  and  not  to  an  agent  with  a  special  and 
limited  power  of  substitution. 

4.  An  agent  with  a  simple  power  of  substitution  exhausts  his  power,  and  J9  fundus 

officiOj  when  he  appoints  a  substitute. 

5.  In  HQch  case,  the  agent  can  no  longer  act  himself,  nor  can  he  revoke  the  appoint- 

ment of  a  substitute  or  appoint  another. 

6.  A  power  of  attorney  may,  by  express  provision,  give  an  agent  authority  to  act  after 

his  appointment  of  a  substitute,  and  may  expressly  authorize  him  to  revoke 
the  power  of  a  suhstitute  and  to  appoint  others  in  his  discretion. 

July  23,  1883,  the  Barber  Asphalt  Paving  Compaoy,  a  West  Virginia 
corporation,  adopted  the  following  resolution : — 

"  Resolved,  That  Amzi  L.  Barber,  the  President  of  The  Barber  Asphalt 
Paving  Company,  be,  and  he  is  hereby,  authorized  to  indorse  and  col- 
lect for  and  on  behalf  of  that  Corporation  any  draft  or  check  drawn  by 
the  Gominissioners  of  the  District  of  Columbia  on  the  United  States 
Treasury,  [and]  issued  in  payment  of  any  claim  or  demand  of  the  said 
corporate  oody,  to  receive  and  receipt  for  the  same,  or  any  moneys  pay- 
able by  reason  of  such  draft,  and  to  do  all  things  necessary  under  the 
laws  of  the  United  States  or  under  any  regulation  in  this  regard ;  and 
further,  that  he  be,  and  is  hereby,  authorized,  for  the  purpose  of  such 
indorsement,  receipt,  and  collection,  to  substitute  any  proper  person,  in 
writing  under  the  corporate  seal,  as  Attorney-in-fact  for  him  and  for 
and  in  behalf  of  the  said  corporate  body,  and  that  the  acts  of  such  per- 
son in  such  regard  shall  have  the  same  force  to  bind  the  said  corporate 
body  as  if  such  indorsement  and  collection  were  made  by  the  said  Presi- 
dent, under  this  authority,  or  in  his  official  capacity." 

July  24, 1883,  A.  L.  Barber  executed,  in  due  form,  under  the  corporate 
seal  of  said  corporation,  a  power  of  attorney,  saying : — 

"  That  I,  Amzi  L.  Barber  •  •  *,  do  hereby  make,  constitute,  and 
appoint  Joseph  Paul,  •  •  *,  the  true  and  lawful  attorney  for  said  Cor- 
poration, authorizing  him  to  endorse  for  it,  all  checks  or  drafts  drawn 
by  the  Commissioners  of  the  District  of  Columbia  on  the  Treasurer  of 
the  United  States ;  and  the  said  Attorney  is  also  authorized  to  receive 
and  receipt  for  the  money  or  drafts  aforesaid,  and  to  do  everything 
whatsoever  necessary,  under  the  statutes  or  regulations,  as  fully  as  I 
could  do  if  personally  present,  hereby  ratifying  and  confirming,  for  and 
in  behalf  of  the  said  Corporation,  all  that  may  be  done  by  said  Attor- 
ney by  virtue  hereof 
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The  First  Comptroller  is  asked  for  an  opinion  on  the  qnestion— 
whether  A.  L.  Barber  may  now  indorse  and  collect  the  drafts  drawn  by 
the  Commissioners  of  the  District  of  Columbia,  on  the  Treasurer  of  the 
United  States  in  payment  of  any  claim  or  demand  of  the  said  corpora- 
tion t  See  act  Jnne  20, 1874  (18  Stat.,  116, 117) ;  act  February  27, 1877, 
(19  Stat.,  249);  act  June  11, 1878  (20  Stat.,  103-105,  sees.  3,  4);  act 
March  3,  1879  (20  Stat,  410) ;  a<5t  March  3, 1883  (22  Stat.,  470);  Eev. 
Stat.,  3620 ;  15  Op.  Att.-Gen.,  288,  303 ;  1  Lawrence,  Compt.  Dec.,  2nd 
ed.,  App.,  ch.  XY,  631;  Op.  Att.-Oen.,  June  29,  1883;  Annual  Re- 
port First  Comptroller  of  October  20,  1882 ;  District  Commissioners^ 
case,  antCy  388;  Story,  Agency,  3d  ed.,  §§  468,  475,  499;  Story,  Bail- 
ments, 4th  ed.,  §  207 ;  Pothier,  de  Mandat,  n.,  118 ;  1  Domat,  Civil  Law, 
B  1,  tit.  15,  sec.  4,  art.  1,  by  Strahan ;  Hunt  v.  Eousmanier,  8  Wheat. 
201. 


Opinion  by  William  Laweence,  First  Comptroller. 

A  statement  of  some  well-settled  priuciples  may  aid  in  the  sofution 
of  the  question  presented  for  consideration. 

A  power  of  attorney  with  a  power  of  substitution  therein,  like  every 
written  instrument,  is  to  be  so  construed  as  to  give  effect  to  the  inten- 
tion of  the  parties  thereto  (Wharton,  Agency,  221,  223;  Story,  Agency, 
§  67 ;  Brown  and  Company  v.  M'Grau,  14  Pet,  479).  This  intention 
is  to  be  ascertained  from  the  words  employed,  from  such  surrounding^ 
circumstances  as  by  the  rules  of  construction  may  be  properly  consid- 
ered, and  by  the  rules  of  interpretation  specially  applicable  to  such 
power.  Powers  of  attorney  are  also  to  be  somewhat  strictly  construed 
(Morrell  v.  Frith,  3  Mee.  and  W.,  Ex.,  402;  Neilson  v.  Harford,  8  J/i,  806; 
Withington  v.  Herring,  5  Bing.,  442 ;  Wood  v.  Goodridge  and  another,  6 
Cush.,  117;  Bouvier,  Law  Die,  Tit.  Power  of  Attorney;  Very  v.  Levy, 
13  How.,  345;  Ferreira  v.  Depew,  17  How.,  N.  Y.,  Prac.,  418 ;  Wharton, 
Agency,  214).  A  party  who  execntes  a  power  of  attorney  may  insert 
therein  a  power  of  substitution  (Berger  v.  Duff,  4  Johns.,  Ch.,  368),  and 
may  expressly  give  to  the  original  and  the  substituted  agent,  each,  a 
continuing  authority  to  execute  such  power  of  substitution.  It  has 
been  held,  that  a  power  to  two  persons,  named  as  '^  the  attorney  or  at- 
torneys'' of  the  principal,  is  a  joint  power  to  both,  and  a  several  power 
to  each  (Greenleafs  Lessee  v.  Birth,  5  Pet.,  131).  The  principal  may  at 
any  time  revoke  a  power,  unless  it  be  executed  on  a  sufficient  consider- 
ation, or  be  coupled  with  an  interest  (Wharton,  Agency,  94-97).  The 
power  now  under  consideration  is  revocable  by  the' principal.  An  agent 
charged  with  a  duty  requiring  the  exercise  of  discretion  and  judgment, 
or  one  appointed  by  reason  of  his  peculiar  aptitude  in  the  service  re- 
quired, cannot,  without  express  authority^  depute  his  power  to  a  sab- 
stitnte  (2  Kent,  Comm.,  633;  Wharton,  Agency,  28,  276,  579,  645,  709, 
756).  But  an  agent  may,  without  express  authority,  appoint  a  substi- 
tute in  those  cases  (1)  where  the  custom  of  business  sanctions  such 
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sabstitatioDy  (2)  where  such  agent  is  prevented  by  necessity  from  act- 
ing, (3)  where  the  priucipaFs  interests  would  suflfer  without  substitu- 
tion, and  (4)  where  the  substitute  acts  merely  ministerially,  exercising 
no  discretion  (Wharton,  Agency,  29,  30,  33,  619, 645, 709 ;  Broom,  Leg. 
Max.,  839). 

The  revocation  of  the  power  of  an  agent  is  a  revocation  of  the  au- 
thority of  a  substituted  agent,  "  whom  the  mandatary,  without  express 
facultas  suhstituendiy  has  appointed. 

If,  however,  the  substitute  has  been  appointed  by  express  authoriii^ 
from  the  mandant  (/aou{to«  substituendi),  then  the  act  is  regarded  as 
specially  authorized  by. the  mandant,  and  the  substitute,  •  *  ^^ 
must  be  expressly  recalled."  (Wharton,  Agency,  112;  Story,  Agency, 
§469 ;  2  Livermore,  Principal  and  Agent,  307). 

It  thus  appears,  that  the  substitute,  under  the  power  of  attorney  now 
in  question,  is  the  accent  of  the  corporation  by  the  very  terms  of  the 
power  of  substitution  and  by  legal  intendment,  and  that  the  powers  of 
such  substitute  continue  until  he  is  expressly  recalled. 

In  view  of  the  principles  stated,  it  must  be  held,  that  the  powers  of 
the  original  agent  have  ceased,  and  that  the  substitute  alone  can  act. 
The  original  agent  has  delegated  his  powers  to  the  substitute.  A  sub- 
stitute is  one  who  acts  instead  of  another.  Worcester,  in  bis  dictionary, 
defines  the  verb,  substitute,  thus :  "To  put  in  the  place  of  another;  to 
exchange ;  to  change. 

Reject  him,  lest  he  darken  all  the  flock, 
And  9ub8tituie  another  from  thy  stock." 

Its  synonym  is  "  change."  One  of  the  definitions  of  the  noun,  substi- 
tute, is,  "one    •    •    •    put  in  place  of  another.'' 

Bicbardson,  in  his  dictionary  (London,  1839),  thus  defines  the  verb,, 
substitute :  "  To  put  or  place  instead  of,  to  set  or  appoint  in  the  place 
or  office  of."  And  he  cites,  from  authors  reaching  far  back  in  the  his- 
tory of  our  comparatively  modern  composite  language,  passages  which 
show  that,  while  a  substitute  acts,  no  other  can. 

When  an  agent  delegates  his  powers  to  a  substitute,  they  no  longer 
exist  in  the  agent — ^they  have  passed  to  the  substitute.  The  agent  can 
no  longer  exercise  powers  which  he  does  not  have.  When  the  agent 
delegated  all  his  powers  to  a  substitute,  the  powers  of  the  former  were 
exhausted,  and  he  wba  functus  officio.  It  would  seem  almost  impracti- 
cable, or  at  least  liable  to  be  attended  with  difficulty,  to  recognize  both 
the  original  agent  and  the  substitute,  each,  as  having  an  alternative 
power  to  receive  and  indorse  checks.  Both  might  appear  and  make  a 
demand  for  the  same  check.  Such  duplicate  power  might  lead  to  con- 
fusion ;  and  it  may  be  reasonably  inferred,  that  the  corporation  did  not 
intend  to  produce  any  such  result. 

It  may  be  said,  that,  as  a  general  rule,  the  power  to  revoke  the  ap- 
pointment of  an  agent,  results  from  the  power  to  appoint.  The  power, 
which  api)oints  to  office,  may,  as  an  incident  thereto,  revoke  the  ap- 
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pointment,  when  not  regulated  by  statute.  (Story,  Const,  §§  1537-1544 ; 
Paschal,  Anno.  Const.,  3d  ed.,  p.  178,  Note  184.)  And  there  can  be  no 
doubt,  that  the  principal,  who  appoints  an  agent  with  a  power  of  sub- 
Btitution,  has  authority  to  revoke  the  appointment  of  the  agent  and 
the  substitute,  except  when  such  appointment  is  made  for  a  sufficient 
consideration,  or  is  coupled  with  an  interest.  But,  can  an  agent,  with 
A  power  of  substitution,  revoke  the  substitution  and  again  substitute! 
Undoubtedly  a  power  of  attorney  could  be  so  written  as  expressly  to 
;give  this  authority.  But,  no  such  express  authority  is  given  in  the 
power  now  under  consideration.  If  it  exists,  it  mast  arise  as  an  inci- 
dent to  the  power  to  make  the  substitution.  And  if  such  incidental 
power  did  arise,  it  may,  with  some  force,  be  urged,  that  the  agent  retains 
his  power,  to  receive,  indorse,  and  collect,  checks  after  the  appointment 
of  the  substitute.  But,  on  principle,  the  agent  has  no  incidental  or  im- 
plied power  to  revoke  the  appointment  of  a  substitute  and  to  appoint 
another.  The  power  of  attorney  to  the  agent  says,  that  heis  "  authorized, 
for  the  purpose  of  such  indorsement,  receipt,  and  collection,  to  substi- 
tute any  proper  person,  in  writing."  The  plain  meaning,  without  the 
aid  of  the  rule  of  strict  construction,  is,  that  the  agent  may  mdke  one 
appointment  of  a  substitut/C,  not  others  ''  from  time  to  time  as  he  may 
deem  proper."  And  this  results  from  a  well  settled  legal  principle  ap- 
plicable to  agents  exercising  a  special  power. 

Thus,  in  Ex  parte  R-dndolph  (2  Brock.,  473)  it  is  said  that: 

"When  a  special  tribunal  is  created,  with  limited  power,  and  a  par- 
ticular jurisdiction,  •  •  •  whenever  the  power  given  is  once  ex- 
ecuted, the  jurisdiction  is  exhausted  and  at  an  end ;  that  the  person 
thus  invested  with  power  is,  in  the  language  of  the  \f3LW,  functus  officio.^ 

This  is  cited  with  approval  by  the  Attorney-General  in  an  opinion 
May  19, 1862  (10 Op.  Att.-Gen.,  259).  See  Crepps r.Durdfen  et  aL,2Cow- 
per,  640 ;  Mills  v.  Collett,  6  Bingham,  85 ;  s.  0.,  19  Eng.  Com.  Law 
Eep.,  11-14.    (Reeside's  Appeal,  ante^  167, 168.)  . 

The  doctrine,  that  a  power  of  appointment  to  an  agency  carries  with 
it  by  implication  a  power  of  removal  and  reappointment  ad  HMtum, 
applies  only  to  the  principal  or  original  appointing  power,  and  not  to  an 
agent  with  a  special  and  limited  power  of  substitution. 

Under  the  original  and  substituted  power  of  attorney  in  this  case, 
the  substitute  can  act,  but  not  the  original  agent. 

Tebasuey  Department, 

First  Comptroller's  Office^  August  6,  1883. 
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IN  THE  MATTER  OF  THE  INDORSEMENT  AND  PAYMENT  OF  A  TREASURY 
DRAFT  ISSUED  ."TO  THE  ORDER  OF"  A  PERSON  "FOR  THE  USE  OF" 
ANOTHER  PERSON  NAMED.^INDORSEMENT  CASE. 


1.  By  force  of  section  3477  of  the  Revised  Statutes,  as  a  general  rale,  a  judgment  in 

the  Court  of  Claims  is  rendered  in  favor  of  the  party  having  the  legal  interest  in 
the  claim  sued  on,  without  any  declaration  in  such  judgment,  that  it  is  "for  the 
use  of"  any  other  person  therein  named^ 

2.  Consent  cannot  give  Jurisdiction  to  make  such  declaration  of  the  use  in  any  case 

in  which  the  claimant  is  prohibited  by  law  from  assigning  an  interest  in  a  claim, 
as  by  holding  it  in  trust  or  otherwise. 

3.  When  a  judgment  is  properly  rendered  against  the  United  States  in  the  Court  of 

Claims  in  favor  of  the  plaintiff  named  in  such  judgment  "for  the  use  of"  another 
person  also  named  therein,  and.  for  the  purpose  of  aiaking  payment  thereof,  a 
Treasury  draft  is  issued  payable  to  the  order  of  such  plaintiff  "for  the  use  of 
the  beneficiary  named,  the  draft  may  be  properly  paid  to  the  plaintiff  on  his 
indorsement. 

4.  lu  such  case,  a  payment  to  the  beneficiary  with  the  assent  of  the  trustee  would 

estop  each  from  denying  the  validity  of  the  payment  so  made. 

April  30, 1883,  a  judgment  was  rendered  by  the  Court  of  Claims,  as 
follows : 

"The  court,  upon  due  consideration  of  the  premises,  find  in  favor  of 
the  claimant,  and  do  order,  adjudge,  and  decree,  that  the  said  J.  M. 
Dougherty,  for  the  use  of  J.  W.  L.  Slavens,  do  have  and  recover  from 
the  United  States  the  sum  of  $8,734.84.'^ 

Thereupon,  July  31,  1883,  a  report  was  made  by  the  First  Auditor  to 
the  First  Comptroller,  who,  on  the  same  day,  certified  a  balance  for  the 
amount  of  the  judgment,  in  favor  of  "J.  M.  Dougherty  for  the  use  of 
J.  W.  L.  Slavens."  For  the  purpose  of  making  payment  thereof  a 
Treasury  draft  was  issued,  payable  "to  the  order  of  J.  M.  Dougherty 
for  the  use  of  J.  W.  L.  Slavens."  The  First  Comptroller  is  asked  for 
an  opinion  on  the  question,  by  whom  should  the  draft  be  indorsed  to 
receive  payment? 

Harvey  Spalding  argued  in  favor  of  paying  the  rfraft  on  the  sole  in- 
dorsement of  Slavens,  that  there  has  been  a  usag^  to  pay  such  drafts 
on  the  indorsement  of  the  cestui  que  i^e,  and  cited  the  cases  of  four 
drafts  issued  on  Treasury  warrants,  ISIos.  1253,  August  10,  1872,  284 
and  285,  February  2,  1874,  and  2085,  October  7, 1875.  l^o  other  cases 
were  cited.  He  further  argued,  that  the  court  adjudged  the  money 
due  to  Slavens;  that  while  assignments  of  choses  in  action  were  for- 
bidden by  the  common  law,  section  3477  of  the  Revised  Statutes  does 
no  more  than  this  as  to  claims  against  the  United  States ;  and  that 
<' courts  of  law  also  permit  and  protect  assignments  of  choses  in  action, 
to  a  certain  extent^  (1  Parsons,  Contracts,  226-230). 
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Opinion  by  William  Lawrence,  First  Comptroller. 

Several  propositions  seem  to  arise  for  consideration. 

L  If  the  Court  of  Claims  had  no  power  to  insert  in  the  judgment  now 
under  consideration  the  declaration  that  the  sum  recovered  is  "  for  the 
use  of  Slavens,  such  declaration  is  simply  a  nullity,  and  can  have  no 
effect  on  the  payment.  If  there  be  a  possible  case  in  which  the  court 
can  make  this  declaration,  it  must  be  assumed  that  the  judgment  was 
rendered  in  such  case,  unless  the  whole  record  shows  that  it  was  not. 

In  view  of  section  3477  of  the  Revised  Statutes,  which  generally 
makes  void  "  all  transfers  and  assignments  •  •  •  of  any  claim  upon 
the  United  States,  or  of  any  part  or  share  thereof,  or  interest  therein,^^ 
either  legal  or  equitable,  the  cases  must  be  rare,  if  there  can  be  any, 
in  which  a  suit  can  be  brought  in  the  Court  of  Claims  in  the  name  of 
one  party  ^*'for  the  use  o/"  another  (Claims-Assignment  case,  3  Law- 
rence, Compt.  Dec,  13,395;  antey  36;  Gill's  case,  7  Ot.  CL,  627).  This 
should  at  least  require  caution  in  paying  this  draft  without  the  indorse- 
ment of  Dougherty.  The  omission  to  secure  his  indorsement,  unex- 
plained, should  therefore  induce  inquiry. 

1.  Assuming  what  is  not  now  affirmed,  that  there  can  be  no  case  in 
which  the  Court  of  Claims  can  insert  in  a  judgment  a  declaration  that 
the  sum  recovered  is  ''for  the  use  of"  a  party  named,  it  may  be  nrged 
that  the  consent  of  Dougherty  to  such  judgment  waives  any  error  in 
this  respect  upon  the  maxim,  consensus  tolUt  errorem.  This  is  simply 
the  doctrine  of  waiver,  which  can  have  no  application  here.  Brooms 
in  his  Legal  Maxims  (page  136),  says:  *' Consent  cannot,  "however 
(unless  by  the  express  words  of  a  statute),  give  jurisdiction,  for  a 
mere  nullity  cannot  be  waived"  (Andrewes  v.  Elliott,  6  El.  and  BL,  338, 
88  Eng.  Com.  Law  B.;  Tyerman  v.  Smith,  Id.,  719^724;  Lawrence  t;. 
Wilcock,  11  Ad.  and  BL,  941, 39  Eng.  Com.  Law  E.;  Vansittart  v.  Tay- 
lor, 4  El.  and  BL,  910,  912,  82  Eng.  Com.  Law  E.;  Schell's  case,i»o«t). 
And  the  purpose  and  policy  of  section  3477  of  the  Revised  Statutes 
cannot  be  defeated  by  consent.  This  section  is  mandatory,  not  direct- 
ory, and  consent  cannot  defeat  the  purpose  of  such  a  statute.  An  ex- 
press agreement,  that  a  person  who  acquires  a  claim  against  the  United 
States  shall  hold  it  in  trust  ^or  another,  is  generally  void,  at  least  so  far 
as  the  United  States  and  it^  accounting  officers  are  concerned.  The 
Government  cannot,  without  its  authorized  express  consent,  be  forced 
to  occupy  the  position  of  a  trustee  (United  States  v.  Morris,  10  Wheat, 
303;  Judgment- Assignment  Ca«e,  5  Lawrence,  Compt.  Dec.,  — ). 

2.  There  are  claims  which  constitute  exceptions  to  the  inhibitions  of 
section  3477  of  the  Kevised  Statutes,  and  which  may,  by  express  statute 
or  authorized  regulations,  be  assigned  (Claims- Assignment  case,  3  Law- 
rence, Compt.  Dec,  25,  395,  antCj  36).  In  some  of  these  cases,  at  leasts 
the  assignment  in  the  authorized  mode  carries  with  it  to  the  assignee 
the  legal  title  to  the  claim,  and  a  suit  on  such  claim  must  be  in  the 
name  of  the  assignee.    But  in  others,  accounting  officers  can  only  reo- 
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ognize  and  deal  with  the  original  claimants  holding  a  legal  title  (Judg- 
ment-Assignment Case,  5  Lawrence,  Compt.  Dec.,  — ). 

3.  As  a  general  rale,  no  equitable  right  can  arise  in  a  claim  against 
the  United  States  upon  the  principle  of  a  resulting  or  constructive  trust 
(2  Story,  Eq.  Jur.,  §§  1195-1300),  which  accounting  oflBcers  can  recog- 
nize. If  one  person  should  have  a  contract  with  the  Government,  to 
furnish  it  with  money  or  supplies,  or  to  render  services  for  a  considera- 
tion, in  each  case,  respectively,  to  be  paid  by  the  United  States  at  a 
future  day,  and  a  third  person,  with  the  assent  of  the  contractor,  but 
without  any  contract  with  the  Government,  should  furnish  the  money 
or  supplies,  or  should  render  the  services,  there  would  be  much  of  sub- 
stantial justice  in  holding  such  third  person  entitled  to  be  reimbursed 
or  compensated  out  of  the  money  payable  by  the  Government.  But  no 
lien  on  the  fund,  nor  resulting  trust,  arises  in  his  favor.  He  is  alone 
remitted  to  his  claim  against  the  contractor  (Trist  v.  Child,  21  Wall.^ 
441;  Claims- Assignment  case,  3  Lawrence,  Compt.  Dec.,  13,  395;  ante^ 
36).  The  statute  against  assignments  is  mandatory.  Its  policy  and 
purpose  cannot  be  defeated  by  construction.  It  would  seem,  that  in 
none  of  those  cases  similar  to  the  one  above  stated  could  a  judgment 
be  rendered  in  favor  of  the  contractor  "/or  the  use  of  ^'  the  party  fur- 
nishing money  or  supplies  or  rendering  services. 

4.  But,  if  it  be  assumed,  that  there  are  claims  against  the  United 
States,  to  which  section  3477  of  the  Revised  Statutes  does  not  apply^ 
and  which  are  not  negotiable^  though  assignable  in  equity,  then,  of  course^ 
a  judgment  in  the  Court  of  Claims  may,  in  a  proper  case  as  to  such 
claims,  be  rendered  in  favor  of  one  person  "for  the  use  of  another. 

It  has  not  been  deemed  necessary  to  examine  the  record  of  the  judg- 
ment now  under  consideration,  because  the  question  presented  may  be 
decided  on  the  assumption  that  such  judgment  was  properly  rendered, 
as  it  doubtless  was.* 

*  The  following  table  shows  cases  in  the  volumes  specified  of  the  reports  of  the 
Conrt  of  Claims,  in  which  suits  were  brought  against  the  United  States  by  parties- 
plaintiff  *'  for  the  use  of"  persons  named,  and  will  illustrate  the  classes  of  cases  in 
which  suits  in  this  form  have  been  deemed  proper  or  otherwise : — 

Fremont,  for  the  use  of  Jackson,  vol.  2,461 ;  Ramsdell,  for  the  use  of  Smith,  Id, 
508 ;  Fremont,  for  the  use  of  Roa<;h  and  another,  vol.  4,  252 ;  Lindsley,  for  the  use  of 
Panamore  et  aJ.,  Id.,  359;  Wilcox,  for  the  First  Nat.  Bank  of  Parkersburg,  West  Va., 
vol.  5,  386;  Silverhill,  for  the  use  of  Schiffer&  Co.,  Id,,  610;  Talt,  for  the  use  of 
Browning  &  Co.,  Id,,  638;  Crewell,  for  the  use  of  various  parties,  vol.  6,  23  (See 
and  'compare  Wheeler's  case,  5  Ct.  CI.,  504,  and  Gill's  case,  7  Ct.  CI,  522);  Bulkley,. 
for  the  use  of  Wright,  vol.  8,  517;  Updegraff,  for  the  use  of  Daniels,  Id,,  514  ;  Law, 
rence,  for  the  use  of  various  parties,  Id,,  252 ;  Crowell,  for  the  use  of  various  parties, 
Id,f  252;  Eldridge,  for  the  use  of  Clarke,  /d.,  555;  same,  for  the  use  of  Morrow,  Id,^ 
555;  same,  for  the  use  of  Smith,  Id,,  556;  Reed,  for  the  use  of  Carpenter,  Id,,  558; 
Caire,  for  the  use  of  Pay  an.  Id.,  558;  O'Connor,  for  the  use  of  Stewart,  /d.,  565; 
Backley,  for  the  use  of  Fletcher  and  Powell,  Id.,  567;  Cutner,  for  the  use  of  Schiffer 
A  Co.,  vol.  9,  4;  Stow,  for  the  use  of  White,  Id.,  98  (8.  c.  5,  Ct.  CI.,  362;  8.  c,  19 
Wall.,  16);  MoCord,  for  the  use  of  Steel  et  aL,  vol.  9,  156;  Beall,  for  the  use  of  Noble ^ 
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II.  Assuoiing  that  the  jadgmeut  was  rendered,  and  that  the  draft  in 
qaestion  was  issaed,  in  proper  form,  the  latter  must  be  indorsed  by 
Dougherty.  In  Proaty  v.  Lake  Shore  and  Michigan  Southern  Railway 
Co.  (33  N.  Y.  Supreme  Gt.,  548),  it  is  said  that  ^^  a  judgment  is  the  high- 
est form  of  contract."  See  Salter  v.  Utica  and  Black  River  Railroad 
Co.  (86  N.  T.,  401).  The  judgment  of  the  Court  of  Claims  is  there- 
fore to  be  regarded  as  a  contract,  by  which  the  United  States  agrees 
to  pay  "J.  M.  Dougherty,  for  the  use  of  J.  W.  L.  Slavens,  $8,734.84." 
The  court  has  not  adjudged  the  money  due  to  Slavens.  On  the  con- 
trary, the  judgment  is  that  Dougherty,  not  Slavens,  recover  the  money. 
The  draft  issued  to  make  payment  of  the  judgment  is  in  the  same  form 
:and  is,  at  least  prima  facie^  evidence  of  an  indebtedness  by  the  United 
States  to  Dougherty  "  for  the  use  oP  Slavens.  So  the  draft  is  payable 
by  its  unequivocal  terms  to  the  order  of  Dougherty.  If  it  be  paid  on  the 
order  of  Slavens,  the  payment  will  be  in  violation  of  the  contract  or 
-direction  written  in  the  draft.  When  it  is  indorsed  by  the  person  having 
ike  right  to  indorse  and  receive  payment  of  it,  and  is  paid  to  such  person, 
the  possession  by  the  treasurer  of  it  so  indorsed  is  evidence  of  payment, 
^nd  is,  therefore,  "an  acquittance"  of  the  liability  of  the  United  States 
(Mechanic's  Bank  of  Alexandria  v.  Bank  of  Columbia,  5  Wheat.,  335). 

The  legal  interest  in,  or  legal  title  to,  the  judgment  and  draft  is  in 
Dougherty.    Thus,  in  1  Chitty  on  Pleading  (pp.  2, 3),  it  is  said,  that : — 

"  In  general,  the  action  on  a  contract,  •  •  •  ,  mmt  be  brought  in 
the  name  of  the  party  in  whom  the  legal  interest  in  such  contract  was 
vested ;  and  in  general  mth  his  knowledge  and  concurrence,  or,  at  least, 
a  sufficient  indemnity  must  be  tendered  before  his  name  can  properly  be 
used  by  the  party  beneflcially  interested.  •  •  •  If  a  bond  be  given 
to  A.,  conditional  for  the  payment  of  money  to  him  for  the  use  or  benefit 
of  B.,  •  ♦  ♦  ,  the  action  must  be  brought  in  the  name  of  A.,  and  B. 
cannot  sue  for  or  release  the  demand.  In  such  case  A.  is  evidently  a 
trustee,  and  the  obligatory  part  of  the  instrument,  and  the  acknowledg- 
ment of  legal  responsibility,  are  to  him." 

It  is  further  said,  that : — 

"The  right  of  action  at  law  has  therefore  been  wisely  vested  solely  in 
the  party  having  the  strict  legal  title  and  interest,  in  exclusion  of  the 
mere  equitable  claim."  ^ 

"If  the  cestui  que  trust  were  permitted  to  sue  at  law  in  his  own  name, 
the  benefits  and  protection  intended  to  result  from  the  intervention  of  a 
trustee,  clothed  with  a  legal  title,  might  Be  lost,  and  the  advauta^ges 
Arising  from  giving  courts  of  equity  exclusive  control  over  matters  of 
trust  would  be  defeated"  (Chitty,  Pleading,  2,  3,  citing  Bauerman  v. 
Radeuins,  7  Term  R.,  667). 

Chitty  is  fully  supported  by  the  English  authorities.  Offly  v.  Ward 
^cited  in  Gilby  v.  Copley,  3  Lev.,  140),  in  the  King's  Bench  19  and  20, 

Id,f  299 ;  Rose,  for  the  use  of  Stewart,  /d.,  504  ;  Rose  and  Arkwright,  for  the  use  of 
•Stewart,  Id,,  504 ;  Hughes,  for  the  use  of  Mason,  Id,,  505 ;  Deatsch,  for  the  use  of 
WoU;  vol.  10, 606 ;  Wise,  for  the  use  of  Daniels,  /d.,  605 ;  Sausser,  for  the  use  of  Work- 
ham,  vol.  11,  538 ;  Francis,  for  the  use  of  Myriok,  /d.,  638;  Hall,  for  the  use  of  Schif- 
fer  &  Co.,  Id,,  704;  Bradley,  to  the  use  of  Shepherd,  to  the  use  of  Taylor  et «!.,  voL 
13,  166;  Brawley,  for  the  use,  Ac,,  Id.,  531 ;  Francis,  for  the  use  of  Myrick,  Id.,  543. 
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Charles  II.,  was  an  action  of  debt  "by  A.  upon  a  single  bill  made  to  A. 
by  the  defendant  to  the  use  of  A.  and  B.  A.  brought  the  action,  where- 
onto  the  defendant  pleaded  a  release  by  B.,  and  it  was  adjudged  no  bar^ 
for  he  being  a  stranger  to  the  bill  cannot  release  it,  though  made  to  his 
use.  This  case  is  also  cited,  with  many  other  authorities,  in  a  note  to 
Pigott  V.  Thompson  (3  Bosanquet  and  Pnller,  149).  Many  cases  on  the 
same  subject  are  collected  in  1  Viner's  Abridgment  (folio  333-^337). 

In  Gilby  v.  Copley  (3  Lev.,  138),  in  35  Charles  II.,  the  point  decided 
was,  that  ^^  deeds,  whether  indented  or  not,  made  between  parties^  are 
suable  and  releasable  by  tbe  parties  only,  and  not  by  strangers,  though 
made  to  the  use  of  strangers." 

In  Anderson,  Admr.,  &c.,  v.  Martindale  (1  East,  497),  in  the  King's. 
Bench  in  1801,  it  was  held,  that;  on  a  covenant  to  two  parties,  ^^  though 
the  benefit  were  only  to  one  of  them,  yet  both  had  a  legal  interest  in 
the  performance  of  it,"  and  that  the  right  of  action  on  the  death  of 
one  survived  to  the  party  having  the  legal  interest.  In  Scholey  and 
Domville  v.  Mearns  (7  East,  148),  decided  in  the  King's  Bench  in  1806^ 
an  action  on  a  bond  was  brought  by  a  sheriff  for  the  benefit  of  and  aa 
trustee  for,  his  subordinate  officer  against  a  party,  who  pleaded  that  he 
had  paid  such  subordinate  officer,  and  insisted  that  he  was  thus  ac- 
quitted of  liability.  Lord  Ellenborough,  0.  J.,  overruled  the  defense,, 
and  said  that: — 

^^  If  we  were  to  take  notice  of  such  a  defence  as  this,  there  would  be 
an  end  at  once  of  the  simplicity  of  the  common  law,  and  of  all  the  dis- 
tinctions between  law  aud  equity.  Is  it  not  decisive  in  this  case  that 
the  [subordinate]  officer  could  not  have  released  the  bond;  and  if  he 
could  not  release,  how  could  he  accept  anything  in  satisfaction  of  itf^ 

Lawrence,  judge,  ^<  declared  himself  of  the  same  opinion,  and  animad- 
verted upon  the  experiment  made  in  this  case,  of  pleading  matter  as  a 
defence  at  law,  which,  •  •  •  ^  was  nothing  more  than  the  equitable 
practice  of  the  court,  in  exercising  a  summary  jurisdiction  over  its  offi- 
cers." In  Schack  et  at.  v.  Anthony  (1  Maule  and  Selwyn,  575),  decided 
in  the  King's  Bench  in  1813,  Lord  Ellenborough,  0.  J.,  said  that:— 

^^  If  a  bond  were  given  to  a  trustee,  it  could  hardly  be  contended  that 
an  action  of  ^sumpsit  might  be  maintained  by  the  cestui  que  trust  for 
the  recovery  or  the  money  secured  by  the  bond." 

The  American  common-law  rule  is  the  same  as  in  England.  The  Su- 
preme Court  has  said  (Thompson  v.  Bailroad  Companies,  6  Wall.,  137)^ 
that: — 

"  The  Constitution  of  the  United  States  and  the  acts  of  Congress, 
recognize  and  establish  the  distinction  between  law  and  equity.  The 
remedies  in  the  courts  of  the  United  States  are,  at  common  law  or  in 
equity,  not  according  to  the  practice  of  State  courts,  but  according  to 
the  principles  of  common  law  and  equity,  as  distinguished  and  defined 
in  that  country  from  which  we  derive  our  knowledge  of  these  princi- 
ples." 

This  view  is  supported  by  many  authorities  (Winchester  v.  Hackley, 
2  Cranch,  342 ;  Kobinson  v.  Campbell,  3  Wheat.,  213;  Boyle  v.  Zacharie 
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and  Turner,  6  Pet.,  648 ;  Strother  v.  Lucas,  Id.,  763 ;  Livingston  v.  Story, 
9  Id.,  632;  Neves  et  al.  v.  Scott  et  al.,  13  How.,  268;  State  of  Pennsyl- 
vania r.  The  Wheeling,  &c..  Bridge  Co,  et  aL,  J<2.,  519;  Jones  et  aL  v, 
MoMasters,  20 /d.,  9;  Fenn  t?.  Holme,  21  Jd.,  481;  Koonan  v.  Lee,  2 
Black,  609;  Payne  v.  Hook,  7  Wall.,  430;  Clark  v.  Key  burn,  8  Id.,  322; 
Van  Norden  v.  Morton,  99  U.  S.,  381;  Hay  ward  v.  Andrews,  106  IT.  S., 
672 ;  ISew  York,  &c.,  Co.  v.  Memphis  Water  Co.,  107  U.  S.,  214).  Other 
American  authorities  are  collected  in  1  Perry  on  Trusts  (§  330). 

In  Thompson  v,  Eailroad  Companies  (6  Wall.,  134),  it  appears  that 
the  railroad  companies  that  carried  freight  for  Thompson,  for  the  com- 
pensation due  for  such  service,  drew  drafts  for  convenience  of  *col- 
lectiou  to  the  order  of  Eobinson,  who  had  no  interest  in  the  proceeds. 
These  drafts  were  not  paid.  The  railroad  companies,  assuming  that 
the  legal  title  to  the  claim  for  compensation  passed  by  the  drafts  to 
Eobinson,  proceeded  by  bill  in  equity  to  recover  the  amount  due  from 
Thompson.  The  Supreme  Court  held,  that  the  drafts  did  not  transfer 
the  legal  title  to  the  claim,  and  that  the  legal  title  remained  in  the  rail- 
road companies,  who  had  the  legal  right  of  action,  and  who  could  only 
properly  sue  at  law. 

In  2  Daniel  on  Ifegotiable  Instruments  (§  1185)  it  is  said  that,  <4f 
the  instrument  be  payable  to  *A.  for  the  %ise  of  B.\  A.  is  the  proper 
person  to  bring  the  suit."  (Hay  ward  v.  Andrews,  106  U.  S.,  672;  New 
York,  &c.,  Co.  V.  Memphis  Water  Co.,  107  U.  S.,  214;  Barry  County  v. 
McGlothlin,  19  Mo.,  307;  Cramhngton  v.  Evans  and  Percival,  2  Ventris, 
307;  Bird  v.  Washburn,  10  Pick.,  223;  Sanders  v.  Filley,  12  Id.,  554; 
Montague  et  al.  v.  Smith,  13  Mass.,  40$ ;  Watson  v.  Cambridge,  15  Jd., 
2m)  How  V.  How,  1  N.  H.,  49;  Smith  v.  Emery,  7  Halst.,  53;  Wolfe  v. 
Washburn,  6  Cow.,  261 ;  Bamdollar  v.  Tate,  1  Serg.  and  R.,  160 ;  Treat 
<?.  Stanton,  14  Conn.,  445;  1  Parsons,  Contracts,  223-232,  [244]-[256]). 

It  is  because  of  the  common-law  rule  that — the  plaintiff  holding  the 
legal  title  in  a  judgment  is  the  only  person  who  can  at  law  release  it — 
provision  has  been  made  by  statute  in  some  States,  that  the  party 
for  whose  use  the  action  is  prosecuted  shall  be  deemed  the  real  party 
in  interest  (Code  of  Tennessee,  sec.  2795 ;  Gaither  v.  Farmers  and  Me- 
chanics' Bank  of  (Georgetown,  1  Pet,  37).  And,  in  the  States  which 
have  adopted  codes  of  civil  procedure  giving  a  right  of  aetion  to  ^'  the 
real  party  in  interest,"  the  true  character  of  an  action  by  the  equitable 
assignee  of  a  claim  is  not  changed.  He  may  indeed  bring  an  action, 
but  he  is  required  to  make  the  debtor  and  the  assignor  having  the 
naked  legal  title  parties  to  the  action.  Before  the  statute  of  uses,  27 
Henry  VIII.,  a  trustee,  to  whom  real  estate  was  conveyed  for  the  use  of 
another,  <^  was,  to  all  intents  and  purx>oses,  the  real  owner  of  the  estate 
at  law,  and  the  cestui  que  use  had  only  a  confidence  or  trust,  for  which 
he  had  no  remedy  at  the  common  law"  (4  Kent,  Comip.,  289).  The 
statute  of  uses  <^  transferred  the  uses  into  possession  by  turning  the 
interest  of  the  cestui  que  ttse  into  a  legal  estate,  and  annihilating  .the  in- 
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termediate  estate  of  the  feoffee;  •  •  •  The  equitable  doctrine  of 
uses  was,  by  the  statute,  transferred  [from  the  Equity  Ooi^rts  before 
that  time  having  jurisdiction  of  them]  to  the  Courts  of  Law"  {Id,^  294). 
This  statute  does  not  apply  to  claims  against  the  United  States,  nor  do 
the  Civil  Codes  of  the  States,  to  which  reference  has  been  made ;  nor  is 
there  any  act  of  Congress,  or  National  Judicial  or  Executive  Common- 
law,  which  has  changed  the  Common-law  doctrine,  that  law  Courts  and 
Executive  Officers,  without  chancery  powers,  can  ODly  deal  with  and 
recognize  the  party  holding  the  legal  title  in  such  claims.  (Judgment- 
Assignment  case,  5  Lawrence,  Compt  Dec.,  — .) 

It  will  be  observed  that  Chitty  says  that  the  party  for  whose  use  a 
promise  to  pay  is  made  "  cannot  sue  for  or  release  the  demand  "  (1  Chitty, 
PleadiDg,3;  2  Coke,  Institutes,  673;  6  Viner,  Abr.,  Covenant,  374;  and 
other  authorities  above  cited).  The  same  principles  of  law,  which  pro- 
duce this  result  in  England,  are  equally  applicable  here.  The  party  for 
whose  use  a  suit  is  brought  is  not,  by  force  of  the  record  of  a  judgment 
in  favor  of  the  plaintiff,  liable  to  an  action  of  assumpsit  for  costs;  and 
it  is  not  certain  that  such  action  can  be  maintained  on  evidence,  that 
the  cestui  que  use  requested  the  service  to  be  rendered  for  which  costs 
are  taxed  (Ringgold  v.  Hoffman,  4  Cranch.  C.  C,  202). 

There  is  no  question  of  estoppel  presented  here  as  in  the  case  of 
Stowe  V.  United  States  (19  Wall.,  16;  s.  c,  5  Ct.  CL,  362;  s.  c,  9  Jd., 
98).  That  case  evidently  assumes  that,  in  the  absence  of  an  estoppel, 
the  judgment  is  to  be  controlled  by  the  party  having  the  legal  title 
therein.  The  present  Claimant,  in  fact,  by  procuring  a  draft  payable  to 
the  order  of  Dougherty,  seems  to  be  estopped  from  asserting  that  the  lat- 
ter cannot  control  the  fund  by  his  order.*  (Gill's  case,  7  Ct.  CL,  523 ;  and 
compare  Wheeler's  case,  5  Id.^  504;  Claims- Assignment  case,  3  Law- 
rence, Compt.  Dec,  13,  28;  Cowdrey  v.  Vandenburgh,  101  TJ.  S.,  675; 
State  Bank  v.  Hastings,  15  Wis.,  75;  Herman,  Estoppel,  sec.  458; 
Adams's  case,  17  Ct  CL,  362;  Talty  v.  Freedman's  Savings  and  Trust 
Co.,  93  U.  S.,  321;  s.  0.,  1  Mac  Arthur,  522.) 

It  is  thus  shown,  that,  technically  and  legally  speaking,  Dougherty, 
having  the  legal  title  to  the  draft,  is  the  only  party  who  can  release  the 
legal  liability  of  the  United  States.  It  is  not  doubted,  but  that  if 
Slavens  is  the  exclusive  beneficiary  and  cestui  que  trust  in  a  simple  or 
dry  trust,  a  pajment  to  him  with  the  assent  of  Dougherty  will  estop  each 
from  denying  the  validity  of  such  payment  (cases  cited,  ante\  Cowdrey 
V.  Vandenburgh,  101  IT.  S.,  572;  Adams's  case,  17  Ct.  CL,  362;  Claims- 
Assignment  case,  3  Lawrence,  Compt.  Dec.,  13,  28).  So,  if  payment  be 
made  in  such  case  to  the  exclusive  beneficiary,  a  court  of  equity  will  en. 
join  Dougherty  from  prosecuting  any  action  against  the  United  States 

*  A  similar  qnestion  was  decided  by  the  Supreme  Court  at  October  Term,  1883  (not 
yet  reported).  The  danger  of  recognizing  assignments  of  claims  against  the  United 
States  is  well  illustrated  in  Hart's  case  (16  Ct.  CL,  459),  and  in  Saint  Paul  and  Dnluth 
Bailroad  Company's  case  (18  Ct.,  CI.,  417). 
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to  recover  the  money  (2  Story,  Bq.  Jar.,  §  875;  High,  Injanctions,  §§  44, 
119;  Humphreys  v.  Leggett,  et  al.  9  How.,  297;  2  Perry,  Trusts,  §  520; 
Cowdrey  v.  Vandenburgh,  101  (J.  8.,  575;  Adams's  case,  17  Ct.  CI.,  362; 
Talty  V.  Freedman's  Savings  and  Trust  Co.,  93  U.  S.,  325;  s.  c,  1 
MacArthur,  522;  Litchfield  v.  Smith  et  a/.,  17  Maine,  327;  Dennis  r. 
Twitchelland  Trustee,  10  Mete,  Mass.,  180;  McNeil  v.  Tenth  National 
Bank,  46  N.  Y.,  325 ;  Neuchatel  Co.'s  case,  16  Ct.  CI.,  593 ;  Drake,  Attach- 
ment, §§609-614).  This  must  be  so,  because  the.  trust  declared  in  the 
judgment  is  apparently  ^^a  simple  or  dry  trust."  That  is,  on  its  face,  in 
the  absence  of  evidence  aliunde,  ^Hhe  cestui  que  trust  is  entitled  to  the 
actual  possession  and  enjoyment  of  the  property,  and  to  dispose  of  it, 
or  to  call  upon  the  trustee  to  execute  such  conveyances  of  the  legal  es- 
tate as  he  directs"  (2  Perry,  Trusts,  §  520  citing  Lewin,  Trusts,  18;  Hill, 
Trustees,  316). 

If  the  trustee  has  charges  upon  the  trust  fund,  they  should  be  de- 
clared in  the  trust,  or  he  should  give  notice  of  them,  before  he  could 
set  up  any  claim  against  a  debtor,  who  deals  directly  with  the  benefici- 
ary. But,  as  a  question  of  law  and  legal  duty,  payment  in  this  case  is  to 
be  made  to  the  trustee.  If,  in  fact,  Dougherty  should  have  some  equitable, 
as  well  as  legal,  claim  upon  the  fund,  and  the  United  States,  with  notice 
thereof,  should  pay  the  whole  amount  to  Slavens,  the  Government 
would  remain  legally  liable  to  Dougherty  to  the  extent  of  his  equitable 
claim.  He  may  have  such  claim  (2  Perry,  Trusts,  §  520;  Bobles  v. 
Clarke,  25  Cal.,  317).  The  use  declared  in  the  judgment  does  not  seem 
to  be  conclusive  evidence  of  a  trust,  since  that  cannot  be  put  in  issue  in 
practice,  so  as  to  be  the  subject  of  a  res  adjudieataj  unless  the  cestui  que 
use  has  done  some  act  to  estop  him  from  asserting  his  right.  (Wells, 
Bes  Adjudicata  and  Stare  Decisis,  sec.  3;  Packet  Co.  t?.  Sickles,  5  Wall., 
592;  Binggold  p.  Hoffman,  4  Cranch,  C.  C,  201.)  See  and  compare 
Wheeler's  ca«e  (5  Ct.  CI.,  504)  with  GilPs  case  (7  Ct.  CL,  524). 

The  agreements  and  purposes  of  the  trust  may  not  all  be  disclosed  by 
the  record.  And  the  cestui  que  trust  is  not  entitled  to  payment  even 
from  the  trustee,  if  such  payment  be  against  the  purposes  of  the  trust, 
much  less  from  the  United  States  (2  Perry,  Trusts,  §  520;  Thompson  v. 
Galloupe,  et  al,  100  Mass.,  435). 

It  has  been  elsewhere  shown,  that,  as  a  general  rule,  the  United  States, 
in  paying  its  liabilities,  deals  only  with  the  party  having  the  legal  right 
to  demand  payment  (3  Lawrence,  Compt.  Dec.,  Introduction,  xx<-XLn; 
Kellogg  V.  United  States,  7  Wall.,  363 ;  Watkins  v.  United  States,  9  Jd., 
765 ;  Bonner  v.  United  States,  Id.,  159 ;  United  States  v.  Gillis,  95  U.  S., 
412;  1  Lawrence,  Compt  Defc.,  2d  ed.  App.,  Ch.  xii,  538 ;  3  Op.  Att.-Gen., 
25;  5  Id.,  86;  11  Id.,  7;  Sallu's  case,  1  Lawrence,  Compt.  Dec.,  2d  ed.^ 
214).  The  reason  of  this  is,  that  the  executive  officers,  who  allow  and 
pay  claims,  are  not  clothed  with  equity  powers.  They  cannot  by  pro- 
cess  bring  before  them  all  the  parties  in  interest,  and,  if  they  could,  the 
inquiry  would  be  essentially  judwioZ— courts  of  lata  deal  only  with  par- 
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ties  having  legal  rights^  because  such  courts  have  no  power  to  hear  or 
pass  upon  equitable  rights.  Executive  officers  do  not  generally  recog- 
nize equitable  rights,  and  for  a  like  reason.  When  executive  officers 
do  allow  and  pay  the  equitable  holder  of  a  claim,  it  is  only  when  his 
right  is  so  clear  that,  in  no  possible  event  can  the  party  holding  the 
legal  interest,  or  theUnit/ed  States,  suffer  thereby  (2  Perry,  Trusts,  §  930; 
Hinings  v.  Hinings,  2  Hem.  and  Mil.,  32 ;  Lewin,  Trusts,  286).  The 
United  States  may  legally  and  safely  pay  the  draft  to  Dough,erty  upon 
his  indorsement,  also  because  the  express  words  of  the  judgment-con- 
tract are,  to  pay  him — ^not  to  pay  Slavens.  And  it  would  seem,  that, 
on  the  facts  of  this  case,  such  payment  might  be  safely  made,  even  after 
notice  by  Slavens  to  the  United  States,  not  to  make  payment  to 
Dougherty ;  though  no  such  notice  has  been  given.  In  construing  the 
judgment  and  draft,  '^  every  word  and  clause  should,  if  possible,  have 
assigned  to  it  a  meaning  [and  purpose],  leaving  no  useless  words,"  or 
words  without  purpose.  (Bishop,  Written  Laws,  82.)  If  payment  be 
made  on  the  indorsement  of  Slavens,  then  all  that  relates  to  Dougherty, 
is  treated  as  withoat  meaning  or  purpose.  If  payment  be  made  on  the 
indorsement  of  Dougherty,  effect  is  given  to  every  word,  the  legal  title 
is  respected,  and  the  trust  is  rendered  operative.  The  form  of  the  Judg- 
ment, and  of  the  draft,  as  already  stated,  makes  an  express  promise  to 
pay  Dougherty.  But  in  practice,  perhaps,  even  in  those  cases  in  which 
an  express  trust  appears  on  the  papers  which  give  a  right  to  payment 
from  the  United  States,  as  when  a  Treasury  draft  is  issued  to  A.  for  the 
use  of  B.^  if  the  latter  gives  notice  to  the  United  States  of  a  reasonable 
ground  for  refusal  to  pay  A.,  the  Treasurer  will  generally  be  advised  to 
withhold  payment,  until  the  parties  in  interest  obtain  a  decree  of  the 
proper  court  of  equity  to  determine  their  respective  rights.  But  there 
is  no  absolute  legal  obligation  to  await  any  such  decree  (3  Lawrence, 
Compt.  Dec,  Introduction,  xxxvii-XLiir).  Such  case  of  a  trust  would 
present  a  subject  of  equity  jurisdiction  (Keyser's  case,  4  Lawrence, 
Compt.  Dec,  261).  A  bill  of  interpleader  might  be  filed  by  the  United 
States,  when  this  would  be  the  most  expeditious  or  advisable  course. 
But,  in  such  case  of  contest  as  to  payment,  the  executive  officers  could 
not  undertake  to  hear  evidence,  or  to  pass  on  the  character  of  the  trust. 
A  cestui  que  trust  is  not  always  in  such  case  entitled  to  receive  the 
benefit  of  the  money.  This  must  necessarily  depend  on  the  character 
of  the  trust.  The  practice  stated  would,  at  all  events,  generally  be 
adopted,  when  the  papers,  on  which  a  claim  is  founded,  show  outstand- 
ing equities,  and  when  the  obligation  of  the  United  States  to  pay  may 
not  expressly  or  exclusively  be  to  the  person  having  the  legal  title — if 
there  can  be  such  a  case. 

It  is  now  settled,  that  courts  of  law  protect  assignments  of  chpses  in 
action,  to  a  certain  extent.    Thus,  in  Welch  v.  Mandeville  (1  Wheat., 
233),  it  was  held,  that,  when  a  nominal  plaintiff  having  the  legal  in- 
terest in  a  cause  of  action  sued  for  the  use  of  a  person  named,  having 
30D83 
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the  fall  equitable  light,  and  fraudulently  permitted  judgment  in  favor 
of  defendant^  this  did  not  bar  a  ^'  subsequent  suit  for  the  same  cause  of 
aotion."  This  is  supported  by  authorities  cited  in  a  note  in  the  same 
case  (1  Wheat,  237).  In  Mandeville  v.  Welch  (5  Wheat.,  286),  a  subse- 
quent action,  in  part  on  the  same  cause,  the  court  says : — 

^^It  is  said,  that  a  bill  of  exchange  is,  in  theory,  an  assignment  to  the 
payee  of  a  debt  due  from  the  drawee  to  the  drawer.  This  is  undoubtedly 
true,  where  the  bill  has  been  accepted,  whether  it  be  drawn  on  general 
funds,  or  a  specific  fund,  and  whether  the  bill  be  in  its  own  nature 
negotiable  or  not ;  for  in  such  a  case,  the  acceptor,  by  his  assent,  binds, 
and  appropriates  the  funds  for  the  use  of  the  payee.  And  to  this  effect 
are  the  authorities  cited  at  the  bar.  In  cases  also  where  an  order  is 
drawn  for  the  whole  of  a  paiticular  fund,  it  amounts  to  an  equitable 
assignment  of  that  fund,  and  after  notice  to  the  .drawee  it  binds  the 
fhnd  in  his  hand.  But  where  the  order  is  drawn  either  on  a  general,  or 
a  particular  fund^  for  a  part  only,  it  does  not  amount  to  an  assignment 
of  that  part,  or  give  a  lien  as  against  the  drawee,  unless  he  consent  to 
the  appropriation  by  an  acceptance  of  the  draft;  or  an  obligation  to 
accept  may  be  fairly  implied  Arom  the  custom  of  trade,  or  the  coarse  of 
business  between  the  parties  as  a  part  of  their  contract  •  •  •  When 
he  undertakes  to  pay  an  integral  sum  to  his  creditor,  it  is  no  part  of  his 
contract  that  he  shall  be  obliged  to  pay  in  firactions  to  any  other  per- 
sons. So  that  if  the  plaintiff  could  show  a  partial  assignment  to  the 
extent  of  the  bills,  it  would  not  avail  him  in  support  of  the  present 
suit"  (Shankland  v.  The  Corporation  of  Washington,  5  Pet,  389;  Tier- 
nan  et  al.  t7.  Jackson,  Jd.,  580). 

This  case  was  not  affected  by  any  statute,  while  the  draft  now  in 
question  is  subject  to  the  operation  of  section  3477  of  the  Revised 
Statutes. 

By  the  common  law,  choses  in  action  were  incapable  of  assignment 
(Bawle,  Covenants  for  Title,  4th  ed.,  319,  357,  citing  Greenby  and  Kel- 
logg V.  Witcocks,  2  Johns.,  1).  Yet,  such  assignments  have  been,  from 
an  early  day,  recognized  and  enforced  by  courts  of  equity,  which  in 
this  respect  adopted  the  rule  of  the  civil  law  (Bawle,  Covenants  for 
Title,  4th  ed.,  357,  citing  2  Story,  Eq.  Jar.,  §  1047 ;  2  Spence,  Eq.  Jar., 
860 ;  note  to  Bow  v.  Dawson,  3  Leading  Cases  in  Equity).  In  modem 
times,  common-law  courts,  while  requiring  the  original  party  to  appear 
upon  the  record,  permit  his  name  to  be  used  for  the  benefit  of  the  party 
actually  damnified,  and,  to  a  certain  extent,  protect  the  latter  from  any 
fraud  upon  his  rights  committed  by  the  former  (Bawle,  Covenants  for 
Title,  4th  ed.,  357,  citing  Master  v.  Miller,  4  Term  B.,  340;  Welch  v. 
Mandeville,  1  Wheat;  235,  and  note]  s.  c,  5  Jd.,  277;  Wheeler  v. 
Wheeler,  9  Cow.,  34;  Legh  v.  Legh,  1  Bos.  and  Pull.,  447;  Manning  v. 
Cox,  7  Moore,  617;  Biddell  v.  Biddell,  7  Sim.,  529;  Crocker  v.  Jewell, 
39  Me.,  530;  Blin  v.  Pierce, 20  Yt,  25;  Johnson  v.  Irby,  8  Humph.,  654; 
Dickinson  v.  Hoomes,  8  Gratt.,  407;  note  to  Bow  v,  Dawson,  3  Leading 
Cases  in  Equity).  Hence,  ^^a  release  from  the  party  originally  entitled 
to  the  benefit  of  a  contract,  to  the  party  originally  bound  by  it,  made 
after  notice  to  the  latter  of  its  assignment  to  a  third  person,  is  not,  at 
the  present  day,  either  in  a  court  of  law  or  equity,  suffered  to  defeat 
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the  rights^of  the  assignee  in  an  action  brought  by  him  against  the  orig- 
inal debtor"  (Eawle,  Covenants  for  Title,  4th  ed.,  357,  citing  Cowan  v. 
Shields,  1  Overt.,  314;  Dunn  v.  Snell,  15  Mass.,  485;  Eastman  v. 
Wright,  6  Pick.,  316;  Andrews  v.  Beecker,  1  Johns.,  Cas.,  411;  Eay- 
mond  V.  Squire,  11  Johns.,  47;  Suydam  v.  Jones,  10  Wend.,  180; 
Phillips  V.  Clagett,  U  Mees.  and  Welsh.,  84;  Thornton  v.  Court,  3  De 
G.,  M.,  and  G.,  293).  There  is  nothing  in  principle  to  distinguish  the 
trust  in  this  case  firom  that  in  many  other  classes  of  cases.   * 

A  ruling,  which  would  permit  payment  to  the  cestui  que  n^e  in  this  case, 
would  be  far  teaching  and  ruinous  in  its  consequences.  Bonds  pf  the 
United  States  are  frequently  inscribed  in  the  name  of  one  party  for  the 
use  of  others.  There  are  generally  sufficient  reasons  for  creating  the  use. 
If,  when  such  bonds  mature,  payments  should  be  made  to  the  oestuis 
que  use^  the  whole  purpose  of  the  trust  might  be  defeated.  Parties 
creating  such  a  trust  are  not,  and  should  not  be,  required,  as  a  general 
rule,  to  disclose  its  character,  or  the  reasons  for  making  it.  It  is  not 
said  in  any  of  these  authorities,  that  a  trustee  cannot  bona  fide  release 
a  cause  of  action,  or  execute  an  acquittance.  .  On  the  contrary,  it  is 
^aid,  that  ^'  a  trustee  may  generally,  acting  in  good  faithy  release  or 
compound  a  debt  due  to  his  trust  estate''  (2  Perry,  Trusts,  §  482,  citing 
Blue  V.  Marshall,  3  P.  Wms.,  381;  Ratcliffe  v.  Winch,  17  Beav.,  217; 
Forshaw  v.  Higginson,  8  De  G.,  M.  and  G.,  827;  2  Perry,  Trusts,  §  520). 

There  are  many  authorities,  which  illustrate  the  principle  that 
"courts  of  law  •  •  ♦  permit  and  protect  assignments  of  choses 
in  action,  to  a  certain  extent"  (1  Parsons,  Contracts,  226  [247],  citing 
various  authorities).  In  Master  v.  Miller  (4  Term  B.,  341),  Butler, 
Judge,  citing  Ashhurst,  Judge,  in  Winch  v.  Keeley  (1  Jd.,  622),  says: — 

^^It  is  true  that  formerly-  the  courts  of  law  did  not  take  notice  of  an 
equity  or  a  trust;  [for  trusts  are  within  the  original  jurisdiction  of  a 
court  of  equity;]  but  of  late  years,  as  it  has  been  found  productive  of 
great  exx>ense  to  send  the  parties  to  the  other  side  of  the  Hall^  wher- 
ever this  court  have  seen  that  the  justice  of  the  case  has  been  clearly 
with  the  plaintiff,  they  have  not  turned  him  round  upon  this  objection. 
Then  if  this  court  will  take  notice  of  a  trust,  why  should  they  not  of 
an  equity  t  It  is  certainly  true  that  a  chose  in  action  cannot  strictly  be 
assigned;  but  this  court  will  take  notice  of  a  trust,  and  consider  who 
is  beneficially  interested"  (Dix  et  al  v.  Cobb  and  Trustee,  4  Mass.,  608; 
Welch  V.  Mandeville,  1  Wheat..  233;  Legh  v.  Legh,  1  Bos.  and  Pull., 
447;  Eastman  v.  Wright,  6  Pick.,  316,  322;  O wings  and  Piet  v.  Low,  5 
Gill  and  J.,  134, 145;  Hickey  v.  Burt,  7  Taun.,  48;  Graham  v.  Gracie, 
13  Q.  B.,  648;  1  Perrj^,  Trusts,  §  330). 

But,  it  is  to  be  observed  that  executive  officers  do  not  have  the  same 
process  or  powers  a«  courts,  and  especially  not  the  same  judicial  author- 
ity, nor  the  same  control  over  parties  and,  hence,  cannot  be  required  to 
go  as  far  as  courts  in  protecting  equitable  interests.  In  many  of  the 
States  Codes  of  Civil  Procedure  have  been  adopted  which  provide  that 
every  action  must  be  prosecuted  'Mn  the  name  of  thejreal  party  in  in- 
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terest."  Bat  there  is  uo  act  of  Oongress  adopting  this  practice  for  the 
Court  of  Olaiuis  or  for  executive  officers. 

Ohitty  states,  as  one  of  the  objections  to  recognizing  the  rights  of  the 
owners  of  equitable  interests  to  sue  at  law,  that  '^  it  would  be  highly 
mischievous  and  unjust  to  permit  the  defendant  to  be  harassed  by  two 
[or  more]  actions  upon  the  same  contract  or  transaction^'  (1  Ohitty,  Plead- 
ing, 3).  Several  equitable  interests  in  one  claim  might  be  assigned  to 
different  parties.  In  such  cases  it  would  impose  upon  accounting  of- 
ficers a  difficult  duty — one,  which,  in  many  cases,  it  would  be  impossi- 
ble to  perform,  so  as  to  do  justice  to  all  parties — to  require  such  officers 
to  adjust,  settle,  and  pay,  these  differing  and  conflicting  interests.  This 
is  due  objection  against  recognizing  the  validity  of  the  assignment,  in 
parts,  of  an  undisputed  salary  claim  ^  and  section  3477  of  the  Revised 
Statutes  was  designed  to  prevent  this  and  all  forms  of  assignment.  For, 
if  an  assignment  is  to  be  recognized  of  one  entire  installment  of  a  salary, 
why  not  several  assignments  of  parts  thereof,  to  different  parties  t  No 
legal  title  is  transferred  in  any  of  such  cases,  but  an  equitable  interest 
passes  alike  in  all. 

If  Dougherty  is  the  holder  of  la  naked  trust,  and  should  become  in- 
solvent  or  declare  a  purpose  not  to  pay  the  money,  when  collected,  to 
Slavens,  a  court  of  equity  would  decree  the  legal  title  in  the  draft  from 
the  trustee  to  the  cestui  qtie  trusty  and  thus  he  could  be  paid,  or  such 
court  would  appoint  another  trustee  to  receive  payment. 

If  Dougherty  should  die^a  decree  of  the  same  character  could  betnade 
in  favor  of  Slavens  against  the  leg&l  representatives  of  the  decedent. 
If  Dougherty,  as  trustee,  is  charged  with  the  execution  of  any  special 
trust,  a  court  of  equity  can  direct  his  administration  of  it,  and,  on  proper 
showing,  remove  him  and  appoint  another  trustee. 

The  conclusion  reached  in  this  case  is  supported  by  a  comparison  of 
the  jurisdiction  of  accounting  officers  with  that  of  the  Court  of  Claims. 

The  jurisdiction  of  accounting  officers  extends  to  ^^all  claims  and  de- 
mands whatever  by  the  (Tnited  States  or  against  them,  and  all  accounts 
whatever  in  which  the  Uniteii  States  are  concerned,  either  as  debtors 
or  as  creditors''  (Rev.  Stat.,  236,  269,  277).  The  jurisdiction  of  the 
Court  of  Claims  extends  to  <'  all  claims  founded  upon  any  law  of  Con- 
gress or  upon  any  regulation  of  an  Executive  Department,  or  upon  any 
contract,  expressed  or  implied,  with  the  Government  of  the  United 
States,"  &c.  (Rev.  Stat.,  1069).  In  Bowner  v.  United  States  (9  Wall., 
159),  it  is  said,  that : — 

<^The  Court  of  Claims  has  no  equitable  jurisdiction  given  it  and  was 
not  created  to  inquire  into  rights  in  equity  set  up  by  claimants  against 
the  United  States." 

In  United  States  v.  Gillis  (95  U.  S.,  412),  the  Supreme  Court  says, 
that:— 

"Glioses  in  action,  which  are  not  commercial  instruments,  though 
assignable  in  equity  in  some  cases,  are  not  generally  assignable  at  com- 
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mon  law.  And  certainly  the  holder  of  a  mere  equitable  right  can  have 
no  standing  as  a  plaintiff  in  the  Court  of  Claims.  •  •  •  The  Court 
of  Claims  is  without  power  to  adjudicate  upon  merely  equitable  rights.'^ 

SeeTJnited  States  v .  Eobeson  (9  Pet,  319),  and  Watkins  v.  United  States 
(9  Wall.,  765)  ,•  Person's  case  (8  Ct.  CI.,  643). 

In  Crowell's  case  (6  Ct.  CI.,  23),  the  court,  referring  to  a  case  prosecuted 
by  a  party  for  the  use  of  another,  held,  that,  in  such  case,  the  benefi- 
ciary "  must  establish,  by  evidence,  the  transfer  of  the  chose  in  action  ^ ; 
"  for,''  as  the  court  says,  "  when  judgment  is  recovered  in  such  suit,  it 
is  paid. at  the  Treasury,  not  to  the  nominal  claimant,  but  to  the  real 
party  in  interest".  Such  evidence  would  involve  an  inquiry  as  to  an 
equitable  right,  and,  therefore,  the  exercise  of  equity  jurisdiction  ;  and 
it  is  now  well  settled  that  this  court  has  no  equity  jurisdiction  (Person's 
case,  8  Ct.  CL,  643;  Eev.  Stat.,  3477).  But,  whatever  may  be  the  power 
of  the  Court  of  Claims,  accounting  officers  can  exercise  no  such  equity 
jurisdiction.  See  Gill's  case  (7  Ct.  01.,  522).  The  case  of  Stowe  r.  United 
States  (19  Wall.,  16 ;  s.  c,  9  Ct.  CL,  98)  seems  to  regard  the  plaintiff  in 
such  case  having  the  legal  title  as  also  having  the  right  to  control  the 
action  and  to  release  a  judgment  thereon  in  the  absence  of  any  estoppel. 
In  Lawrence's  case  (8  Ct.  Cl.,253)  it  seems  to  be  conceded  that  under  the 
statute  (Eev.  Stat.,  3477),  the  Treasury  Department  cannot  recognize 
the  equitable  assignee  of  a  claim ;  and,  since  that  case  was  decided,  it 
is  now  well  settled,  that  the  statute  prohibits  and  makes  void,  all  as- 
signments of  claims,  as  well  when  the  question  arises  in  the  courts,  as 
before  officers  of  the  Treasury  Department. 

Some  claims  against  the  United  States  may  be  assigned,  and  pay- 
ment thereof  may  be  lawfully  made  to  the  assignee.  This  is  true  of 
claims  negotiable  in  form  and  legal  effect,  including  (1)  Treasury  war- 
rants (Rev.  Stat.,  3477;  1  Lawrence,  Compt.  Dec,  2d  ed.,  App.,  ch.  i, 
428),  which  are  assignable  in  a  prescribed  form,  (2)  registered  Govern- 
ment bonds,  which  are  also  assignable  in  a  prescribed  mode  (1  Lawrence, 
Compt.  Dec.,  2d  ed.,  App.,  ch.  xiii,  566),  and  other  instruments,  some 
assignable  by  indorsement,  as  (3)  Treasurer's  drafts  (B^v.  Stat.,  306, 
308,  3645,  5413),  (4)  checks  of  disbursing  officers,  clerks,  and  agents 
(Rev.  Stat.,  3620;  act  February  27, 1877, 19  Stat.,  249),  (5)  bills  of  ex- 
change drawn  by  our  ministers  and  consols  (Claim-Assignment  cases,  3 
Lawrence,  Compt.  Dec,  25),  (6)  coupon  bonds  of  the  United  States  and 
interest  coupons  on  registered  bonds,  all  payable  to  bearer  and  negotia- 
ble by  delivery,  (7)  matured  pay  accounts  of  officers  of  the  Army  (Claims- 
Assignment  cases,  3  Lawrence,  Compt.  Dec,  27),  (8)  claims  assigned 
by  operation  of  law  ( Jd.,  26, 27) ;  and  (9)  it  has  been  said,  that  judgments 
against  the  United  States  in  the  Court  of  Claims  are  assignable,  though 
not  negotiable.  This  latter  question  is  discussed  in  Judgment- Assign- 
ment case  (5  Lawrence,  Compt.  Dec,  — ).  In  these  latter  cases,  there 
is  no  imperative  obligation  to  pay  the  assignee  of  a  judgment;  but  such 
payment  may  be  made  on  an  undisputed  assignment,  and  the  assignor 
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will  be  estopped  from  denying  ito  validity.  Bat,  if  any  controversy 
exists,  no  payment  should  be  made  to  an  assignee,  except  after  the  de- 
cree of  a  competent  coort  determining  the  rights  of  the  parties  thereto 
(3  Lawrence,  Oompt.  Dec.,  Introduction,  XLn).  The  result  is,  that  the 
cases  are  but  few  and  peculiar  in  character,  in  which  accounting  or  dis- 
bursing officers  recognize,  or  deal  with,  a  party  having  only  an  equit- 
able title  to  a  claim. 

The  draft  in  this  case  should  be  paid  on  the  indorsement  of  Dougherty, 
and  to  him ;  because : 

1.  That  is  the  order  written  on  its  face  in  express  terms. 

2.  Such  payment  is  required  by  the  express  contract  arising  upon  the 
judgment. 

3.  Dougherty  alone  has  the  legal  title  to  the  claim,  and  he  alone  can 
execute  an  acquittance  of  the  liability  of  the  United  States. 

4.  The  character  of  the  trust  declared  in  the  judgment  may  be  prima 
fa^  evidence  of  an  equitable  right  in  Slavens,  but  it  is  not  conclusive; 
and  if  he  has  such  equitable  right,  it  may  be  of  a  character  to  require 
actual  payment  to  Dougherty.  A  court  of  law  has  no  power  to  inquire 
as  to  that.  No  law  has  given  executive  officers  power  to  inquire  as  to 
that,  or  has  required  them  to  perform  so  difficult,  if  not  impossible,  a 
duty.    Hence  payment  should  be  made  only  to  Dougherty. 

5.  A  payment  on  the  indorsement  of  the  cestui  que  trusty  ignoring  the 
party  having  the  legal  interest,  would  not,  as  a  rule  of  construction  re- 
quires, give  some  effect  to  every  word  and  clause  of  the  judgment  and 
draft,  but  would  render  all  that  relates  to  Dougherty  surplusage,  while 
a  payment  on  his  indorsement  gives  effect  and  purpose  to  every  word 
and  clause  of  the  judgment  and  draft. 

The  Treasurer  will  be  advised  accordingly. 
Tbbasuby  Depabtment, 

First  Comptroller's  Office^  August  8, 1883. 


IN  THE  MATTEB  OF  THE  PER  DIEM  FEE  OF  COMMISSIONEBS  OF  THE 
CIRCUIT  COURTS,  "FOR  HEARING  AND  DECIDING  ON  CRIMIKAI. 
CHARGES.''— WHITE'S  CASE. 


1.  A  oommissioner  of  a  circuit  court  is  entitled  to  a  per  diem  foe  of  five  dollars  "for 

hearing  and  deciding  on  criminal  charges":  (1)  when  the  accused  pleads  guilty, 
and  is  committed  or  admitted  to  baiV  for  his  appearance  at  court ;  (2)  when  the 
accused  makes  a  motion  to  the  commissioner  to  be  discharged^  on  the  graund 
that  the  charge  does  not  constitute  a  crime,  and  this  motion  is  heard  and  deci- 
ded ;  (3)  when  there  is  an  examination  of  the  criminal  charge  by  the  commis- 
sioner, and  the  accused  is  committed  or  admitted  to  bail  for  his  appearance  at 
court,  or  discharged. 

2.  A  commissioner  is  not  entitled  to  a  per  diem  fee  when  he,  for  the  use  of  the  district 

attorney,  reduces  to  writing  the  statement  of  the  accused,  and  this  is  the  only 
service  performed. 
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3.  When  a  commissioner  hears  and  decides  on  more  than  one  criminal  charge  against 

the  same  person  on  the  same  day,  he  is  only  entitled  to  one|>«r  diem  fee. 

4.  So  he  is  only  entitled  to  one  per  diem  fee  on  a  day  when  he  hears  and  dectdes  on  a 

charge  or  charges  against  each  of  two  or  more  persons,  severally. 

5.  Opinion  of  Attorney-General  Black,  of  Jnne  7, 1858  (9  Op.  Att.-Gen.,  170),  cited  and 

approved  on  one  point. 

B.  White,  a  commissioner  of  the  circuit  court  (Rev.  Stat.,  627)  at 
Cleveland,  Ohio,  by  letter  of  August  7, 1883,  to  the  First  Comptroller, 
makes  explanations  of  his  per  diem  charges  for  hearing  and  deciding  on 
criminal  charges  (Rev.  Stat.,  727,  847, 1014),  as  stated  below: 

As  to  one  of  the  per  diem  items,  for  hearing  a  chargd  against  a  party 
for  sending  obscene  matter  by  mail  (Rev.  Stat,  3893;  act  July  12, 1876, 
19  Stat.,  90),  he  says,  that: 

^<  The  defendant  appeared  with  a  lawyer,  who,  on  a  motion  to  dismiss, 
argued  that  the  matter  sent  was  not  obscene.  I  decided  that  it  was. 
The  defendant  theYi  denied  [the  sending  of  the]  matter.  The  cause  was 
continued  to  a  subsequent  day  to  secure  the  attendance  of  witnesses. 
Then,  on  hearing,  the  defendant  was  [found  guilty]  and  entered  into  a 
recognizance  to  appear  at  the  next  term  of  court  to  answer  the  charge." 

And,  for  the  day  on  which  the  argument  oh  the  motion  to  dismiss 
was  heard,  he  claims  9,  per  diem  fee. 

As  to  another  class  of  cases,  in  which  the  commissioner  charges  per 
diem  fees  ^<  for  hearing  and  deciding  on  criminal  charges,"  he  says : 

^^  In  my  practice  *  *  *  the  affidavit  is  read  to  the  defendant,  and 
he  is  asked  to  give  his  version  of  the  matter.  In  nineteen  cases  out  of 
twenty,  he  gives  the  statement  asked  for,  which  is  written  down  by  me 
for  the  use  of  the  district  attorney.  If  I  doubt  his  statement,  evidence 
18  heard,  if  [the  witnesses  are]  present ;  if  not,  the  case  is  adjourned 
long  enough  only  to  bring  in  the  evidence." 

In  the  examination  and  settlement  of  commissioner's  accounts,  the 
question  is  presented  ^^  to  the  First  Comptroller  for  his  decision  thereon '' 
(Rev.  Stat.,  269, 277) — whether  the  above-mentioned  commissioner,  upon 
the  explanations  contained  in  his  letter,  is  entitled  to  the  per  diem  fees 
charged  by  him,  as  stated,  for  hearing  and  deciding  on  criminal  charges  t 


Deoision  by  William  Lawbenoe,  First  Comptroller. 

The  commissioner  is  entitled  to  receive,  as  the  statute  says,  '^for> 
hearing  and  deciding  on  criminal  charges,  five  dollars  a  day  for  the 
time  necessarily  employed"  (Rev.  Stat.,  847). 

1.  The  right  to  this  per  diem  may  arise  in  each  of  several  events. 
Among  them  are  these : 

(1).  When  a  party  charged  with  crime  pleads  guilty  before  a  com- 
missioner and  is  committed  or  gives  bail  to  appear  at  court,  or  when 
he  waives  an  examination  and  is  committed  or  gives  bail,  the  commis- 
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sioner  is  entitled  to  the  per  diem.  He  has,  in  sach  cases,  heard  and 
decided  en  a  criminal  charge. 

(2).  When  the  accused  appears,  and,  by  himself  or  attorney,  makes  a 
motion  to  be  discharged,  on  the  gronnd  that  the  written  charge  against 
him'does  not  constitute  a  crime,  and  this  question  is  considered  and 
decided;  this  is  within  the  statute  a  <<  hearing  and  deciding  on  criminal 
charges."  If,  in  such  case,  the  further  hearing  is  necessarily  postponed 
to  a  subsequent  day,  in  order  to  procure  the  attendance  of  witnesses, 
the  commissioner  is  entitled  to  the  per  diem  fee. 

(3).  When  there  is  an  examination  of. the  criminal  charge  by  the 
commissioner,  and  the  accused  is  committed  or  admitted  to  bail  for  his 
appearance  at  court,  or  discharged,  the  commissioner  is  also  entitled 
to  the  per  diem  fee. 

2.  The  commissioner  is  not  entitled  to  a  per  diem  fee,  when  he  merely 
asks  the  accused  to  give  his  version  of  the  charge,  and  this  is^iven  and 
written  down  for  the  use  of  the  district  attorney,  being  the  only  service 
performed.  This  practice  is  without  any  authority  of  law.  Of  course, 
if  the  accused,  with  a  knowledge  of  his  rights,  voluntarily  makes  a 
statement,  and  the  commissioner  reduces  this  statement  to  writing,  and 
submits  it  to  the  district  attorney,  no  law  is  violated.  But  the  com- 
missioner, as  an  officer,  should  not  exert  the  influence  of  his  office  to 
obtain  unwilling  statements  from  the  accused,  or  admissions,  which 
uninformed  x>er8ons  might  suppose  it  a  duty  to  make,  because  asked  by 
an  officer  (1  Greenleaf,  Ev.,  §§  213-235).  One^  duty  of  the  commissioner 
is,  to  inform  x>ersons  ignorant  of  their  rights  or  duties,  that  they  are 
not  required  to  make  any  disclosures  which  may  tend  to  criminate  them. 
At  all  events,  for  a  service  of  this  character  as  described  by  the  com- 
missioner, he  is  not  entitled  to  a  per  diem  comx>ensation.  In  rendering 
such  service,  he  was,  in  no  sense,  performing  a  duty  required  or  sanc- 
tioned by  law  ^<for  hearing  and  deciding  on  criminal  charges"  (Black, 
June  7, 1858,  9  Op.  Att-Gen.,  170).  The  hearing  contemplated  relates 
to  evidence  required  or  sanctioned  by  law. 

3.  When  a  commissioner  hears  and  decides  on  more  than  one  criminal 
charge  against  the  same  x>erson  on  the  same  day,  he  is  only  entitled  to 
one  per  diem  fee;  since  the  <^five  dollars  a  day"  allowed  by  the  statute 
is  not  for  each  criminal  charge  heard  and  decided,  but  ^^for  the  time 
necessarily  employed^  during  any  particular  day  in  <^ hearing  and  decid- 
ing on  criminal  charges." 

4.  When  a  commissioner  hears  a  criminal  charge  or  charges  against 
each  of  two  or  more  persons  severally,  all  on  one  day,  he  is  only  entitled 
to  one  per  diem^  and  for  the  reason  just  given. 

Tbbasuby  Department, 

First  Comptroller's  Office^  August  10,  1883. 
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IN  THE  MATTER  OF  THE  AUTHORITY  OP  COMMISSIONERS  OF  THE  CIR- 
CUIT COURTS  TO  APPOINT  PERSONS  TO  SERVE  QRIMINAL  PROCESS  IS- 
SUED UNDER  THE  LAWS  OF  THE  UNITED  STATES.— SPECIAL  DEPUTY 
MARSHAL'S  CASE. 


1.  .Depoty  marshals  of  the  United  States  have  no  claim  against  the  United  States  for 
their  services.  They  are  paid  hy  the  marshal  who  appoints  them.  There  is  no 
privity  of  contract  hetween  the  United  States  and  deputy  marshals. 

:i2.  A  defaoto  officer  is  generally  not  entitled  to  receive  compensation  from  the  United 
States. 

3.  A  commissioner  of  a  circuit  court  of  the  United  States  has  no  authority,  under  any 

circumstances,  to  appoint  a  special  deputy  marshal,  or  other  person,  to  serve  a 
wairant  of  arrest,  or  other  criminal  process,  issued  under  the  laws  of  the  United 
States  against  an  offender,  not  even  in  a  State  in  which  a  Justice  of  the  peace  is 
authorized  by  the  State  statute  to  appoint  a  special  deputy  constable  to  serve  a 
criminal  warrant  of  arrest  issued  under  the  laws  of  such  State. 

4.  When  a  statute  provides  in  general  and  comprehensive  terms  a  mode  of  performing 

all  services  of  a  specified  class,  a  subsequent  or  other  statute  will  not  generally  be 
deemed  as  creating  ah  exception  thereto,  unless  such  other  or  subsequent  statute 
clearly  so  requires. 

5.  The  original  statutes,  from  which  sections  of  the  Revised  Statutes  were  taken, 

may  be  examined  '<to  construe  doubtful  language  used  in  the''  latter,  but  not  to 
ascertain  ''if  errors  were  committed  in  revising." 

6.  The  ease  of  United  States  v,  Horto  A  Sureties  (3  Dill.,  94)  examined. 

September  30, 1882,  Leroy  Neale,  a  commissioner  of  tlie  circait  coart 
of  the  United  States  for  the  district  of  Kansas,  made  a  written  appoint- 
ment, at  Ghetopa,  of  S.  B.  Sloane  as  ^^  special  deputy  marshal,  to  serve 
a  warrant  of  arrest  on  Gyros  Johnson,  who  was  charged  before  "  said 
commissioner  <^with  the  larceny  of  a  horse  from  the  Indian  Territory;'^' 
which  appointment  certifies  that  it  ^^  was  made  in  the  absence  of  the 
marshal  or  [of]  one  of  his  deputies,  and  that  said  Sloane  was  duly  sworn 
as  required  by  law."  The  person  so  appointed  served  the  warrant,  and 
charged  the  usual  mileage,  cost  of  transportation,  subsistence,  jail  fees, 
guard  fee,  and  fee  for  attending  examination  before  commissioner,  in 
aU,  $55.48. 

June  18, 1883,  this  account,  duly  verified  by  the  oath  of  Mr.  Sloane, 
but  without  having  been  "approved"  by  any  court  (Rev.  Stat.,  846; 
act  February  18, 1875, 18  Stat.,  318;  act  February  22, 1875,  Id.,  333), 
was  transmitted  by  Hon.  J.  B.  Hallo  well.  United  States  attorney  for  the 
district  of  Kansas,  to  the  Attorney-General  with  a  letter  stating  that 
the  account  is  correct,  but  that  the  marshal  refuses  to  pay  it.  June 
22, 1883,  this  letter  and  the  account  were  by  the  Attorney-General  re- 
ferred to  the  First  GomptroUer.  June  29, 1883,  the  First  GomptroUer 
by  letter  advised  the  district  attorney  of  Kansas  that  the  account  could 
not  be  paid. 

Son.  J.  B.  ffaltowelly  the  district  attorney,  submitted  an  argument  to 


Digitized  by  VjOOQIC 


474  First  Comptroller's  Office,  Treasury  Department. 

the  First  Comptroller  in  sapport  of  the  claim,  by  letter  of  Jnly  U,  1883, 
in  which  it  is  said : — 

The  act  of  Congress  of  September  24, 1789,  section  33  [1  Stat.,  91], 
provides:  ^'That  for  any  crime  or  offence  against  the  United  States  the 
offender  may,  by  •  ♦  •  any  justice  of  the  peace  •  •  •  of  any 
of  the  United  States  where  he  may  be  foand,  agreeably  to  the  osoal 
mode  of  process  against  offenders  in  such  State  •  ♦  ♦  6e  [1]  ar- 
rested^ and  [2]  imprisonedj  or  [3]  bailed^  as  the  case  may  be,  for  trial  be- 
fore such  court  of  the  United  States  as  by  this  act  has  cognizance  of 
the  offence."    [Rev.  Stat.,  727, 1014.] 

By  the  act  of  the  23d  August^  1842,  section  1  [5  Stat.,  516],  it  is  pro. 
vided : — 

"That  •  •  •  [U.  S.]  commissioners  •  •  •  shall  and  may 
exercise  all  the  powers  that  any  justice  of  the  peace  *  *  *  of  any 
of  the  United  States  may  now  exercise  in  respect  to  offenders  •  *  * 
by  [1]  arresting,  [2]  imprisoning,  or  [3]  bailing  the  same  •  •  • 
under  [section  33  of]  the  act  of  *  *  *  [September  24],  seventeen 
hundred  and  eighty-nine.''    [Rev.  Stat.,  727.] 

In  United  States  v.  Horton's  Sureties  (2  DilL,  94),  Judge  Dillon  de- 
cided the  question  of  the  law  of  the  State  governing  justices  of  the 
peace  in  the  arrest  and  trial  of  offenders  to  be  applicable  to  U.  S.  com- 
missioners. 

By  section  4466,  Compiled  Laws  1^9  of  Kansas,  justices  of  the 
peace,  for  the  purpose  of  making  arrests,  and  other  purposes  therein 
named,  are  authorized  to  appoint  special  deputies  to  serve  process  in 
certain  cases.  In  the  absence  or  sickness  of  a  constable  the  justice 
may  appoint 

•  •••••• 

The  appointment  of  Sloane  by  Commissioner  Neale  was  authorized, 
and  the  Gtovemment  of  the  United  States  should  compensate  him  for 
his  services. 


Decision  by  William  Lawhbnoe,  First  Comptroller. 

More  space  will  be  devoted  to  the  decision  of  the  question  involved 
in  this  case  than  would  otherwise  be  deemed  necessary,  because  of  the 
learning  and  ability  of  the  distinguished  district  attorney  who  has  fur- 
nished an  argument  in  support  of  the  claim  made.  This  argument  de- 
serves full  consideration: 

1.  If,  on  account  of  the  appointment  by  the  commissioner,  Mr.  Sloane 
became  dejure  or  de  facto  a  deputy  marshal,  he  can  only  be  paid  by  the 
marshal.  Deputy  marshals  are  employes  of  the  marshals;  the  United 
States  has  no  dealings  with  deputy  marshals.  There  is  no  privily  of 
contract  between  them  and  the  United  States  (Bev.  Stat,  780,  841;  1 
Lawrence,  Compt  Dec,  2d  ed.,  App.,  ch.  xv,  624;  Hemdon's  case,  1 
Lawrence,  Compt.  Dec.,  2d  ed.,  46. 
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2.  There  is  no  statate  which  authorizes  the  paymentof  compensation  by 
the  United  States  directly  to  any  depaty  marshal,  much  less  to  a  person 
appointed  as  Mr.  Sloane  was.  If  the  appointment  made  him  a  de  jure 
depaty  marshal,  he  miist  pnrsae  his  remedy  against  the  marshal.  If 
the  appointment  coold,  by  any  possibility,  constitute  Mr,  Sloane  a  de 
facto  but  not  de  jure  deputy  marshal,  he  would  not  be  entitled  to  com- 
pensation (Evans's  case,  3  Lawrence,  Gompt.  Dec,  111). 

But  the  appointment  was  not  authorized,  and,  hence,  Mr.  Sloane  be. 
came  neither  a  deputy  marshal  nor  a  person  authorized  to  serve  process* 
This  must  be  so  from  several  considerations: 

(1).  Section  780  of  the  Bevised  Statutes  provides,  that  ^^  every  mar- 
shal may  appoint  one  or  more  deputies."  The  proper  court  may  appoint 
a  "fit  person "  to  serve  writs  of  venire  fa4)ias^  "in  case  the  marshal  or  his 
deputy  is  not  an  indifferent  person"  (Eev.  Stat,  803).  "When  the  mar. 
shal  or  his  deputy  is  a  party  in  any  cause,  the  writs  and  precepts 
therein"  are  to  be  "directed  to  such  disinterested  person  as  the  court 
or  any  justice  or  judge  thereof  may  appoint"  (Bev.  Stat.,  922)^  For  the 
performance  of  certain  duties  under  Title  XXVI  of  the  Bevised  Stat- 
utes relative  to  the  Elective  Franchise,  special  deputy  marshals  may 
be  appointed  by  the  marshal  (Bev.  Stat.,  2021).  In  certain  casest 
some  of  the  powers  of  deputies  are  devolved  on  supervisors  of  elec- 
tions  (Bev.  Stat.,  2022).  Marshals  may  appoint  deputies  to  i)erform 
certain  duties  under  Title  XXXI  of  the  Bevised  Statutes  relating  to 
the  Census  (Bev.  Stat,  2189).  By  every  applicable  rule  of  construction, 
these  duplex  provisions  for  the  appointment  of  deputies,  are  to  be 
deemed  the  exclusive  authority  for  their  appointment,  unless  some  other 
provisions  clearly  give  additional  appointing  power.  Expressio  unius  est 
exclusio  alterius.  l^o  officer  can  appoint  another  officer  or  agent  of  the 
Government,  except  by  authority  of  the  Oonstitution  or  of  a  statute- 
And  such  authority  should  not  be  drawn  by  inference  firom  an  ambigu- 
ous statute— certainly  not  when  it  would  engraft  an  exception  on  the 
usual  mode  provided  by  a  clear  statute  authorizing  appointments  (Be- 
gina  V.  Brackenridge,  Law  Bep.,  1  0.  G.  B.,  134 ;  Hardcastle,  Statutory 
Law,  108,  235;  Bishop,  Written  Laws,  58,  117  a,  156,  226,  227,  229; 
Printers'  case,  2  Lawrence,  Oompt.  Dec.,  2d  ed.,  510;  Utah  case,  Id.^  659). 
See  Foster  v.  Pritohard  (26  Law  J.,  Ex.,  215),  and  Hardcastle  (Statutory 
Law,  218).  This  principle  is  only  another  form  of  the  rule  that  repeals 
by  implication,  even  pro  tantOj  are  not  favored.  It  is  only  another  form 
of  a  rule  applicable  to  general  and  comprehensive  words.  It  is  set- 
tled that  a  court  will  "  not  by  conjecture  •  •  •  take  out  of  the 
^ect  of  general  words  •  •  •  [that]  which  those  words  are  always 
considered  as  comprehending;  •  •  •  unless  there  is  something  like 
declaration  plain  to  the  contrary'^  (Broom,  Leg.  Max.,  649;  Church  v. 
Mundy,  15  Ves.,  406;  Doe  d  Howell  v.  Thomas,  1  Scott,  N.  B.,  371). 

(2).  The  statute  makes  it  the  duty  of  the  marshal,  <<  to  execute,  through- 
out the  district,  all  lawful  precepts  directed  to  him,  and  issued  under 
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the  aathority  of  the  United  States"  (Bev.  Stat.,  787).  Deputies  ap- 
pointed by  the  marshal  ^^  have,  in  each  State,  the  same  powers,  in  execating 
the  laws  of  the  United  States,  as  the  sheriffs  and  their  deputies  in  such 
State  ma}'  have,  by  law,  in  executing  the  laws  thereof  (Bev.  Stat.,  788). 
Such  deputies  so  appointed  have  authority  to  ^<  execute  all  lawful  pre- 
cepts directed  to  the  marshal  of  the  district^  (Rev.  Stat.,  782,  790)- 
When  provision  is  thus  made  for  executing  ^^all  lawful  precepts'',  it 
should  require  clear  language  in  a  statute  to  construe  the  word,  ^^oir', 
as  applying  only  to  a  part  (Lawson,  Ooncordance,  Title  "All.''  This 
is  one  of  the  most  comprehensive  words  which  can  be  used :  and  the 
maxim  of  construction,  generalia  verba  sunt  generaliter  intelligenda^  is  to 
be  applied,  unless  clear  words  are  to  be  found  in  some  statute  to  limit 
and  restrict  the  comprehensive  sense.  Thus,  it  is  said,  that  general 
words  cannot  "  be  so  restricted  as  to  exclude  a  case  both  within  their 
object  and  withm  their  ordinary  sense,  without  violating  the  fnnda* 
mental  rule,  which  requires  the  effect  should  be  given  to  such  intention 
of  the  parties  as  they  have  used  fit  words  to  express"  (Broom,  Leg. 
Max.,  648).  This  comprehensive  word,  ^^aU",  should  not  be  construed 
to  mean  pari,  by  engrafting  exceptions  on  the  statute,  arising  by  infer- 
ence from  an  ambiguous  statute. 

(3).  There  is  no  statute  which,  by  any  language  fiftirly  construed,  much 
less  in  clear  terms,  gives  authority  to  a  commissioner  to  appoint  a 
deputy  marshal,  or  person,  <<to  serve  a  warrant  of  arrest."  The  acts  of 
Congress  of  September  24,  1789  (1  Stat.,  91,  sec.  33),  and  August  23, 
1842  (5  Stat.,  516,  sec.  1),  and  section  4456  of  the  Compiled  Laws  of 
Kansas,  1879,  which  are  referred  to  in  argument  in  support  of  the  claim 
made,  do  not  give  any  such  authority.  It  may  be  assumed,  that  a  jus- 
tice of  the  peace  can,  in  such  a  case  as  this  arising  under  State  laws, 
appoint  a  special  deputy  to  make  an  arrest.  It  will  follow,  that,  if  a 
commissioner  has  all  the  powers  of  a  justice  of  the  peace,  or  the  same 
power  of  appointment  as  such  justice,  the  appointment  now  in  question 
was  aathorized.  But  the  acts  of  Congress  do  not  say  that  a  oommis- 
sioner  shall  have  ail  such  powers,  or  this  particular  power.  A  part  of 
one  sentence  may  be  detached  from  the  act  of  August  23, 1842,  which 
part  does  say  that  a  commissioner  '^  shall  and  may  exercise  all  the 
powers  that  any  justice  of  the  peace  •  •  •  may  now  exercise  in 
respect  to  offenders."  If  this  stood  alone,  it  might  possibly  sanctioD 
the  appointment.  But  the  power  given  by  this  clause  is  limited  and 
qualified,  so  that  a  commissioner  can  only  exercise  the  powers  which  a 
justice  has, "  by  [1  ]  arresting,  [2]  imprisoning,  or  [3]  bailing  the  •  •  • 
offenders."  In  other  words — to  use  the  language  of  the  statutes  some- 
what transposed — an  offender  may,  by  any  commissioner  in  Kansas, 
agreeably  to  the  usual  mode  of  process  against  offenders  in  that  State^ 
be  [1]  arrested,  [2]  imprisoned,  or  [3]  bailed,  as  the  case  may  be,  for  trial 
before  the  proper  court  (Bev.  Stat.,  1014).  This  says  nothing  about 
the  officer  who  may  serve  process,  for  the  sufficient  reason  that  the  law 
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elsewhere  denignated  what  officers  should  serve  ^^all^  process.  This 
statute  simply  says  that  offenders  may  be,  [1]  by  the  commissioner, 
arrested  agreeably  to  the  usual  mode  of  process,  [2]  by  the  commis- 
sioner, imprisoned  agreeably  to  the  usual  mode  of  process,  or,  [3]  by 
the  commissioner,  bailed  agreeably  to  the  usual  mode  of  process.  The 
commissioner,  of  course,  is  not  required  to  make  an  arrest,  or  to  convey 
an  offender  to  jail,  or  to  become  bail.  The  statute,  in  saying  that  an 
"offender  may  •  •  •  by  any  commissioner  •  •  •  agreeably  to 
the  nsual  mode  of  process  *  •  ♦  be  arrested,"  means  that  the  com- 
missioner may  issue  process  agreeably  to  the  usual  mode  or  form  em- 
ployed in  Kansas.  This  does  not  relate  to  the  officer,  or  person,  who 
may  serve  the  process.  The  statute,  in  saying  that  an  "offender  may, 
•  •  *  by  any  commissioner  •  •  •  agreeably  to  the  usual  mode 
of  process  •  •  •  be  *  •  •  imprisoned,"  means,  that  the  mit- 
timusy  or  form  of  process,  to  authorize  imprisonment,  in  use  before  jus- 
tices of  the  peace  in  Kansas,  may  be  used  by  the  commissioner.  And 
so  of  bail.  The  statute  simply  defines  the  forms  of  procedure  or  modes 
of  practice^  and  the  forms  of  process  to  be  used  by  commissioners.  It 
certainly  cannot  be  said,  that  the  statute  clearly  gives  a  power  to  ap- 
point a  person  to  serve  process. 

The  argument  submitted  in  this  case  quotes  the  original  acts  of  Con- 
gress. These  are  no  longer  in  force.  The  eqtiivalent  provisions  in 
force  are  sections  727  and  1014  of  the  Revised  Statutes.  These  sections 
are  clear  in  their  terms;  and,  in  such  case,  officers  required  to  construe 
them  "cannot  recur  to  the  original  statutes  to  see  if  errors  were  com- 
mitted in  revising  them,  but  ♦  •  •  [they]  may  do  so  when  nec- 
essary to  construe  doubtful  language  used  in  the  revision"  (United 
States  V.  Bowen,  100  U.  S.,  508).  The  Bevised  Statutes  gives  no  coun- 
tenance to  the  claim  that  a  commissioner  can  appoint  a  sp^dcial  deputy 
marshal. 

The  case  of  United  States  v.  Horton's  sureties  (2  Dill.,  94)  does  not 
decide,  in  terms  or  in  principle,  that  a  commissioner  may  appoint  a  person 
to  serve  process;  it  gives  no  color  to  a  claim  of  such  power.  One  par- 
agraph in  the  syllabus  says  that,  "a  United  States  commissioner,  as  re- 
spects the  taking  of  bail,  has  the  same  power  as  a  State  magistrate,  and 
no  greater."  But  even  this  was  not  quite  the  real  point  decided.  A 
commissioner  adjourned  the  hearing  of  an  examination  of  a  criminal 
charge  for  nineteen  days,  and  took  a  recognizance  with  sureties  for  the 
appearance  of  the  accused  accordingly.  He  failed  to  appear,  and  so 
forfeited  the  recognizance.  The  State  statute  authorized  an  adjourn- 
ment, not  exceeding  ten  days,  in  similar  cases  before  a  magistrate.  In 
a  suit  on  the  forfeited  recognizance,  the  sureties  claimed  that  it  was 
void,  because  the  commissioner  had  no  power  to  adjourn  a  hearing 
for  more  than  ten  days,  or  to  take  a  recognizance  for  the  appearance  of 
the  accused  beyond  that  period.  The  court  held  the  recognizance 
void  for  the  reasons  stated.    Thus,  the  point  decided  was,  that  a  com- 
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miasioner  had  no  power  to  take  bail  contrary  ^'to  the  usual  mode  of  pro- 
cess •  •  •  [or  procedure]  in  •  *  ♦  [that]  Htate»  (Rev.  Stat.,  1014). 
This  proves  nothing  in  support  of  the  authority  of  a  commissioner  to 
appoint  a  special  deputy  marshal.  The  whole  effect  of  the  statutes  in 
question  is,  to  require  commissioners  to  adopt  the  usual  forms  of  process 
and  the  usual  mode  of  procedure  in  use  by  State  magistrates,  so  far  a«  ap- 
plicable and  practicable  in  relation  to  arresting,  imprisoning,  or  bailing 
offenders.  These  statutes  in  no  way  repeal  or  modify  the  statutes  requir- 
ing marshals  or  their  deputies  to  serve  ^^  all^  process.  No  power  is  given 
to  a  commissioner  to  appoint  a  special  deputy  marshal. 

The  existence  of  such  power  might  be  very  unsafe.  <<The  absence  of 
a  marshal  or  his  deputy  "  might  be  alleged  in  so  many  cases  as  to  de- 
prive marshals  to  a  large  extent  of  the  compensation  which  the  law  has 
provided  for  them. 

In  any  view  of  the  case  the  appointment  made  by  the  commissioner 
was  unauthorized  and  void. 

The  claim  is  disallowed. 

Tbeasubt  Department, 

First  OomptroUef^s  Office,  August  17, 1863. 


IN  THE  MATTER  OF  THE  RIGHT  OF  A  MARSHAL  TO  BE  PAID  FOR  A 
'*QUARD'\  OF  PERSONS  CHARGED  W^ITH  CRIME,  "ATTENDING  EXAMI- 
NATIONS BEFORE  A  COMMISSIONER''  OF  THE  JCIRCUIT  COURT.— GUARD 
CASE. 


1.  A  marshal  of  the  United  States  is  not  entitled  to  be  paid  for  a  **<fuard*^  **  attending 
examinations  before  a  commissioner"  of  the  ciroalt  court,  of  persons  charged 
with  crime,  bnt  is  entitled  to  be  paid  ''for  each  deputy  not  exceeding  two, 
necessarily  attending,  two  dollars  a  day." 

S.  Extraordinary  expenses  in  such  cases  may  be  paid  in  the  manner  provided  in  sec- 
tion 846  of  the  Revised  Statutes,  as  amended  by  the  act  of  February  18,  1875 
(18  Stat,  318). 

3.  In  many  cases,  a  marshal  may,  when  necessary,  call  to  his  aid  the  passe  comitaius. 

A  TTnited  States  marshal,  in  his  account  for  fees  and  expenses  daring 
the  fiscal  year  1883,  charges,  ''for  attendance  of  a  deputy  and  guards 
at  examinations  before  commissioners  of  the  circuit  courts  of  persons 
charged  with  crime,  'Hwo  dollars  a  day"  each. 

Sections  823  and  829  of  the  Eevised  Statutes  provide  that : 

The  following  and  no  other  compensation  shall  be  taxed  and  allowed 
to    •    •    •    marshals.    •    •    • 

For  transporting  criminals,  ten  cents  a  mile  for  himself  and  for  each 
prisoner  and  necessary  guard ;  except  in  the  case  provided  for  in  the 
next  paragraph. 

For  transporting  criminals  convicted  of  a  crime  in  any  district  or  Ter- 
ritory where  there  is  no  penitentiary  available  for  the  confinement  of 
convicts  of  the  United  States,  to  a  prison  in  another  district  or  Terri- 
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tory  designated  by  the  Attorney-General,  the  reasonable  actual  exx)ense 
of  trQ»nsportation  of  the  criminals,  the  marshal,  and^the  guards,  and  the 

necessary  subsistence  and  hire. 

•  •••••• 

For  attending  examinations  before  a  commissioner,  and  bringing  in, 
guarding,  and  returning  prisoners  charged  with  crime,  and  witnesses, 
two  dollars  a  day ;  and  for  each. deputy  not  exceeding  two,  necessarily 
attending,  two  dollars  a  day. 

For  traveling  from  his  residence  to  the  place  of  holding  court,  to  at- 
tend a  term  thereof,  ten  cents  a  mile  for  going  only. 

The  settlement  of  the  account  by  the  First  Comptroller  involves  a 
decision  of  the  question  of  the  right  of  the  marshal  to  be  paid  for  the 
attendance  of  a  ^< guard"  at  such  examinations. 


D£OisiON  BY  William  Lawrence,  First  Comptroller. 

It  is  perfectly  clear  that  the  marshal  cannot  lawfully  charge  for  the 
attendance  of  a  ^^guard^  at  examinations  before  a  commissioner.  The 
statute  does  not  provide  any  fee  for  such  service.  It  does  provide  that 
the  marshal  shall  be  entitled  to  receive,  '^for  attending  examinations 
before  a  commissioner,  and  bringing  in,  guarding,  and  returning  pris- 
oners charged  with  crime,  and  witnesses,  two  dollars  a  day;  and  for 
each  deputy  not  exceeding  two,  necessarily  attending,  two  dollars  a  day" 
(Bev.  Stat.,  829) ;  and  the  statute  further  says,  that,  for  all  this  service, 
'^no  other  compensation  shall  be  taxed  and  allowed  to  *  *  *  mar- 
shaled^ {Id,^  823).  The  attendance  of  a  ^^guard''^  may,  in  some  such  cases, 
doubtless,  be  necessary;  but  the  statute  has  provided  no  fee  for  this 
service,  probably  because  it  is  sufficiently  provided  for  by  the  presence 
of  a  deputy  or  deputies.  In  most  cases,  probably,  only  one  deputy 
marshal  will  be  <<  necessarily  attending"  examinations.  The  statute 
authorizes,  however,  a  fee  of  ^Hwo  dollars  a  day"  to  be  paid,  '^for  each 
deputy  not  exceeding  two,  necessarily  attending,"  <^  examinations  before 
a  commissioner."  The  marshal  is,  therefore,  entitled  to  pay  for  the 
deputy  or  deputies  thus  provided  for.  Though  they  will,  doubtless,  per- 
form the  services  of  guards,  yet  they  act  in  the  authorized  capacity  of 
deputies.  The  marshal  is  not  entitled  to  the  fee  of  <Hwo  dollars  a  day" 
for  his  own  services,  when  he  is  not  on  duty  at  an  examination. 

A  deputy  marshal  is  declared  by  the  statute  to  be  an  ^^  officer^  (Bev. 
Stat.,  782, 789, 790),  though  he  is  not  technically  one.*     He  is  required  to 


*Tbe  following  circalars,  one  isaued  by  the  Attorney-General  September  14,  1876, 
and  the  other  by  the  First  Comptroller  Angnst  20, 1883,  are  appended  for  information :: 

Departmisnt  of*  Justice, 
,  WasMngiim,  D.  C,  September  lA,  1876. 

To- 


UniUd  States  marshal  for  the  district  of  • 


Sir:  The  laws  of  the  United  States  having  made  it  my  du^  to  exercise  general 
direction  over  marshals  in  the  manner  of  discharging  their  offices,  I  have  prepared 
fbr  their  use  this  circular  letter  of  instructions  as  to  the  coming  elections— intending 
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perform  'Hhe  duties  of  his  appointment"  under  the  solemnities  of  an 
oath  of  ofllce  (Rev.  Stat,  782).  He  may,  perhaps,  be  indictable  for  of- 
ficial misconduct.  A  gnard^  on  the  contrary,  is  not  an  officer;  he  does 
not  act  under  the  sanction  of  an  oath  of  office,  nor  is  he  indictable  for 
official  misconduct.  The  statute  intended  that  the  service  of  guarding 
persons  on  trial  before  a  commissioner  should  be  entrusted  to  the  mar- 
shal, or  his  deputy  or  deputies,  whose  duties,  to  prevent  an  escape,  and 
to  treat  persons  under  arrest  with  the  consideration  for  their  rights, 
which  the  humane  policy  of  the  law  requires,  would  have  the  sanction 
of  an  official  oath,  and  whose  official  delinquency  would  subject  them 
to  the  penalty  of  removal  from  office.    When  the  statute  has  author- 

the  same  al^o  as  a  reply  once  for  all  to  uumerous  applications,  in  like  connection, 
from  private  citizens  in  various  States. 

In  the  present  condition  of  legislation,  the  United  States  occupy  a  position  toward 
voters  and  voting  which  varies  according  as  the  election  is  for  State  and  other  local 
officers  only,  or  for  niemhers  of  Congress  and  Presidential  Electors. 

In  elections  at  which  members  of  the  House  of  Representatives  are  chosen,  which 
by  law  include  also  elections  at  which  the  electors  for  President  and  Vice-President 
are  appointed,*  the  United  States  secure  Yoters  against  whatever  in  general  hinders 
or  prevents  them  from  a  free  exercise  of  the  elective  franchise^xtending  that  care 
alike  to  ike  regiatration  lUU,  the  act  of  voHng^  and  the  personal  freedom  atul  securUy  of 
the  voter  at  all  times  ae  well  against  violence  on  aooount  of  any  vote  that  he  may  intend  to 
give  as  against  conspiracy  hecanse  of  any  that  he  may  already  have  given. 

The  peace  of  the  United  States,  therefore,  which  you  are  to  preserve,  and  whose 
violation  you  are  to  suppress,  precedes  as  well  as  follows  such  elections,  and  protects 
(amongr  others)  the  rights  specified  in  the  last  paragraph,  so  that  any  piemon  who  by 
force  violates  those  rights  breaks  that  peace  and  renders  it  ^our  duty  to  arrest  him, 
and  to  suppress  any  riots  incident  or  that  threaten  the  integnty  of  the  registration  or 
election,  to  the  end  that  the  will  of  the  people  in  such  election  may  be  ascertained 
and  take  effect,  and  that  offenders  may  be  brought  before  the  courts  for  punishment. 

Notorious  events  in  several  States,  which  recentlv  and  in  an  unusual  manner  have 
been  publicly  reprobated,  render  it  a  grave  duty  of  all  marshals  who  have  caiise  to 
apprehend  a  violation  of  the  peace  of  the  United  States  connected  as  above  witfi  the 
elections  to  be  held  upon  the  Tuesday  after  the  first  Monday  in  November  next,  to  be 
prepared  to  preserve  and  to  restore  such  peace. 

As  the  chief  executive  officer  of  the  United  States  in  your  district  you  will  be  held 
responsible  for  aU  breaches  of  the  peace  of  the  United  States  which  diligence  on  your 
part  might  have  prevented,  and  for  the  arrest  and  securing  of  all  persons  who  violate 
that  peace  in  any  of  the  points  above  enumerated. 

Diligence  in  these  matters  requires,  of  course,  that  you  be,  and  continue,  present, 
in  person  or  by  deputy,  at  all  places  of  registration  or  election  at  which  you  have 
reason  to  suspect  that  the  j^eace  is  threatened ;  and  that  whenever  an  embodiment 
of  the  posse  comitatus  is  required  to  enforce  the  law,  such  embodiment  be  effeoted* 

Yon  will  observe  that  the  "  special "  deputies  mentioned  in  section  :^021  of  the  Re- 
vised Statutes  have  peculiar  duties  assigned  to  them,  duties  which  otherwise  do  not 
belong  to  deputy  marshals.  Such  ''special''  deputies  can  be  appointed  only  in  citiea 
of  twenty  thousand  inhabitants  or  upwards. 

But  the  duties  assigned  to  marshals  and  their  deputies  by  section  2022,  or  other 
like  statutes,  belong  te  ali  duly  appointed  deputies,  whether  they  be  general,  or  be 
"speciaV^  within  the  meaning  of  that  and  the  preceding  section.  Deputies  to  dis- 
charge this  latter  class  of  duties  may  be.  appointed  to  anv  number  whatever,  accord- 
ing to  the  discretion  of  the  marshal,  in  all  States  in  which  sheriffs  have  a  similar 
power.  Section  2030  has  no  practical  bearing  upon  this  point  in  States  where  no 
limit  is  imposed  upon  the  appointment  of  deputies  by  sheri&,  because  in  such  States 
the  laws  of  the  United  States  ''prior  to  the  10th  of  June,  1872,"  left  marshals  also 
unlimited  as  to  the  number  of  their  deputies. 

In  discharging  the  duties  above  mentioned,  you  will  doubtless  receive  the  counte- 
nance and  support  of  all  the  good  citizens  of  the  United  States  in  your  respective 
districts.  It  is  not  ueceasarv  to  say  that  it  is  upon  such  countenance  and  support 
that  the  United  States  mainly  rely  in  their  endeavor  to  enforce  the  right  to  vote  which 
they  have  given  or  have  secured.  The  present  instrtictions  are  intended  only  to  coun- 
teract that  partial  malice,  wrougheadedness,  or  inconsideration  which  sometimes  tri- 
umphs at  critical  moments  over  the  conservative  and,  in  general,  prevailing  forces 
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ized  a  gu^irdyit  has  said  so;  when  it  has  not  said  so,  do  guard  is  aathor- 
ized.  A  ^^guard^^  is  authorized  "  for  transporting  criminals"  ( Rev.  Stat, 
829).  There  may  be  rare  cases  in  which  the  services  of  more  than  two 
dei)aties  will  be  required  in  attending  examinations.  If  so,  the  mar- 
shal can  require  their  presence;  but  Congress  has  not  deemed  it  neces- 
sary or  wise,  to  provide  absolutely  for  the  payment  of  fees  for  more 
than  two,  unless  it  be  under  the  clause  providing  for  extraordinary  ex- 
penses, which  may  be  paid  on  the  allowance  of  the  President  (Rev. 
Stat.,  846 ;  act  February  18, 1875, 18  Stat,  318).  There  are  many  cases 
in  which  the  marshal  is  authorized  to  call  to  his  aid  the  passe  comitaius 


of  society,  and  to  which  the  present  and  passing  condition  of  the  country  gives  more 
than  ordinary  strength,  and,  therefore,  requires  the  Government  particularly  to  ob- 
serve and  provide  against. 

In  this  connection!  advise  that  you  and  each  of  your  deputies,  general  and  "  special,'' 
have  a  right  to  summon  to  your  assistauce,  in  preventing  and  quelling  disorder, 
''every  person  in  the  district  above  fifteen  years  of  aj^e,  whatever  may  be  their  occupa- 
tion, whether  civilian  or  not,  and  including  the  military  of  all  denominations,  militia, 
soldiers,  marines,  all  of  whom  are  alike  hound  to  obey  you.  The  fact  that  they  are 
organized  as  military^  bodies,  [whether  of  the  State  or  of  tbe  United  States,]  under 
the  immediate  command  of  their  own  officers,  does  not  in  any  wise  affect  their  legal 
oharncter.  They  are  stiU  the  posse  comitatus."  I  prefer  to  quote  the  above  statement 
of  the  law  npon  this  point,  from  an  opinion  by  my  predecessor,  Attorney-General  Gush- 
ing, because  it  thus  appears  to  have  been  well  settled  for  many  years.  (6  OpinionSf 
466,  May  27,  1854  ) 

I  need  banlly  add  that  there  can  be  no  State  law  or  State  official  in  this  country 
who  has  jurisdiction  to  oppose  you  in  discharging  your  official  duties  under  the  laws 
of  the  United  States.  If  such  interference  shall  take  place — a  thing  not  anticipated— 
you  are  to  disregard  it  entirely.  The  laws  of  the  United  States  are  supreme^  and  so, 
consequently,  is  the  action  of  officials  of  the  United  States  in  enforcing  them.  There 
is,  as  virtually  you  have  already  been  told,  no  officer  of  a  State  whom  you  may  not 
by  summons  embody  into  your  own  posse ;  and  any  State  posse  already  embodied 
by  a  sheriff  will,  with  such  sheriff,  be  obliged,  upon  your  summons,  to  become  part 
of  a  United  States  posse,  and  obey  you  or  your  deputy  acting  virtute  officii. 

The  responsibility  which  devolves  npon  i^n  officer  clothed  with  such  powers,  and 
reqnired  to  ^uard  the  highest  right  of  citizens,  corresponds  in  degree  with  those 
powers  and  rights,  and  exacts  of  such  officer  con8iderati6n,  intelligence,  and  courage. 

It  is  proper  to  advise  you  that  in  preparing  this  circular  I  have  considered  recent 
important  judgments  given  by  the  Supreme  Gourt  of  the  United  States  upon  the  acts 
of  Congress  which  regulate  this  general  topic. 

I  have  fonnded  the  above  instructions  upon  those  acts  as  affected  by  such  judg- 
ments, and  I  need  in  this  place  add  no  more  than  that  these  judgments  do  not  concern 
elections  for  Federal  offices. 

Yon  will  find  appended,  in  full  or  by  reference,  such  statutory  provisions  as  it 
seems  important  that  you  and  your  deputies  shall  in  this  connection  read  and  con- 
sider. 

In  matters  of  doubt  you  are  of  course  entitled  to  the  advice  of  the  United  States 
attorneys  for  your  district. 

These  instructions  have  been  submitted  to  the  President,  and  have  his  approval. 
Very  respectfully,  your  obedient  servant, 

ALPHONSG  TAFr, 

A  ttomey-  OenetaL 

Sec.  2004.  All  citizens  of  the  United  States  who  are  otherwise  qualified  by  law  to 
-vote  at  any  election  by  the  people  in  any  State,  Territory,  district,  county,  city,  parish, 
township,  school  district,  municipality,  or  other  territorial  subdivision,  shall  be  en- 
titled and  allowed  to  vote  at  all  such  elections,  without  distinction  of  race,  color,  or 
previous  condition  of  servitude ;  any  constitution,  law,  custom,  usage,  or  regulation  of 
any  State  or  Territory,  or  by  or  under  its  authority,  to  the  contrary  notwithstanding. 

Sec.  2021.  Whenever  an  election  at  which  Representatives  or  Delegates  in  Gongress 
are  to  be  chosen  is  held  in  any  city  or  town  of  twenty  thousand  inhabitants  or  up- 
ward, the  marshal  for  the  district  in  which  the  city  or  town  is  situated  shall,  on  the 
application,  in  writing,  of  at  least  two  citizens  residing  in  such  city  or  town,  appoint 
special  deputy  marshals,  whose  duty  it  shall  be,  when  required  thereto,  to  aid  and 

31D83 
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(Rev.  Stat.,  787 ;  2  Inst.,  Coke,  193;  3  Id.y  161 ;  19  Viner,  Abr.,  "  Sher- 
iff',''  [BJ  431;  Regina  v.  Brown,  1  Car;  &  M.,  314;  Mires  v.  Solebay,  3 
Mod.  Rep.,  244 ;  7  Bac,  Abr., "  SheriflF,"  f N]  205 ;  Comfort  et  al.  v.  Com- 
monwealth, 5  Whart.,  437, 440).  Bat  the,  statute  has  not  provided  com- 
pensation for  persons  so  called,  except  under  the  act  of  February  18, 
1875  (18  Stat,  318). 

It  is  proper  to  add  that  the  practice  of  paying  marshals  for  "  guards," 
has  prevailed  in  this  Department  for  a  long  period.  But  even  a  long 
continued  usage  cannot  change  a  perfectly  clear  and  positive  statute 

assist  tho  sapervisors  of  election  in  the  verification  of  any  list  of  persons  who  may 
have  registered  or  voted ;  to  attend  in  each  election  district  or  voting  precinct  at  the 
times  and  places  fixed  for  the  registration  of  voters,  and  at  all  times  and  places  when 
and  where  the  registration  may  hy  law  be  scrutinized,  and  the  names  of  registered 
voters  be  marked  for  challenge ;  and  also  to  attend,  at  all  times  for  holding  elections, 
the  polls  in  such  district  or  precinct. 

Sec.  2022.  The  marshal  and  his  general  deputies,  and  such  special  deputies,  shall 
keep  the  peace,  and  support  and  protect  the  supervisors  of  election  in  the  tiischarge 
of  their  duties,  preserve  order  at  such  places  of  registration  and  at  such'  polls,  prevent 
fraudulent  registration  and  fraudulent  voting  thereat,  or  fraudulent  conduct  on  the 
part  of  any  officer  of  election,  and  immediately,  either  at  the  place  of  registration  or 
polling  place,  or  elsewhere,  and  either  before  or  after  registering  or  voting,  to  arrest 
and  take  into  custody,  with  or  without  process,  any  person  who  commits,  or  attempts, 
or  offers  to  commit,  any  of  the  acts  or  offenses  prohibited  herein^  or  who  commits  any 
offense  against  th^  laws  of  the  United  States;  but  no  person  shall  be  arretted  with- 
out process  for  any  offense  not  committed  in  the  presence  of  the  marshal  or  his  gen- 
eral or  special  deputies,  or  either  of  them,  or  of  the  supervisors  of  election,  or  either 
of  them,  and,  for  the  purposes  of  arrest  or  the  preservation  of  the  peace,  the  super- 
visoi-s  of  election  shall;  in  the  absence  of  the  marshal's  deputies,  or  if  n^quired  to 
assist  such  deputies,  have  the  same  duties  and  powers  as  deputy  marshals :  nor  shall 
any  person,  on  the  day  of  such  election,  be  arrested  without  process  for  any  offense 
committed  on  the  day  of  registration.     [See  $$  5521,5522.] 

Sec.  2023.  Whenever  any  arrest  is  made  under  any  provision  of  this  Title,  the  per- 
son so  arrested  shall  forthwith  be  brought  before  a  commissioner,  judge,  or  court  of 
the  United  States  for  examination  of  the  offenses  alleged  against  him ;  and  such  com- 
missioner, judge,  or  court  shall  proceed  in  respect  thereto  as  authorized  by  law  in  case 
of  crimes  against  the  United  States. 

Sec.  2024.  The  marshal  or  his  general  deputies,  or  such  special  deputies  as  are  thereto 
specially  empowered  by  him,  in  writing,  and  under  his  hand  and  seal,  whenever  he  or 
either  or  any  of  them  is  forcibly  resisted  in  executing  their  duties  under  this  Title,  or 
shall,  by  violence,  threats,  or  menaces,  be  prevented  from  executing  such  duties,  or 
from  arresting  any  person  who  has  committed  any  offense  for  which  the  marshal  or  his 
general  or  his  s^iecial  deputies  are  authorized  to  make  such  arrest,  are,  and  each  of 
them  is,  empowered  to  summon  and  call  to  his  aid  the  bystanders  or  posse  comitatns 
of  his  district. 

Sec.  5505.  Every  person  who,  by  any  unlawful  means,  hinders,  delays,  prevents,  or 
obstructs  or  combines  and  confederates  with  others  to  hinder,  delay,  prevent,  or  ob- 
struct any  citizen  from  doing  any  act  required  to  be  done  to  qualify  him  to  vote,  or  from 
voting  at  any  election  in  any  State,  Territory,  district,  county,  city,  parish,  township, 
school  district,  municipality,  or  other  territorial  subdivision,  shall  be  fined  not  le-ss 
than  five  hundred  dollars,  of  be  imprisoned  not  less  than  one  month  nor  more  than  one 
year,  or  be  punished  by  both  such  fine  and  imprisonment.     [See  $$  2004-2010.] 

Sec.  5507.  Every  person  who  prevents,  hinders,  controls,  or  intimidates  another 
from  exercising,  or  in  exercising  the  right  of  suffrage,  to  whom  that  right  is  guar- 
anteed by  the  fifteenth  amendment  tathe  Constitution  of  the  United  States,  by  means 
of  bribery  or  threats  of  depriving  such  person  of  employment  or  occupation,  or  of 
ejecting  such  person  from  a  rented  house,  lands,  or  otlier  property,  or  by  threats  of 
refusing  to  renew  leases  or  contracts  for  labor,  or  by  threats  of  violence  to  himself  or 
family,  shall  be  punished  as  provided  in  the  preceding  section. 

Sbc.  5508.  If  two  or  more  persons  conspire  to  Injure,  oppress,  threaten,  or  intim- 
idate any  citizen  in  the  free  exercise  or  enjoyment  of  any  right  or  privilege  secured  to 
him  by  the  Constitution  or  laws  of  the  United  States,  or  because  of  his  having  so  ex- 
ercised the  same :  or  if  two  or  more  persons  go  in  disguise  on  the  highway,  or  on  the 
premises  of  anotner,  with  intent  to  prevent  or  hinder  his  free  exercise  or  enjoyment 
of  any  right  or  privilege  so  secured,  they  shall  be  fined  not  more  than  five  thousand 
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(Magistrates  of  Dunbar  v.  Roxbarghe,  3  01.  and  Fin.,  354;  E.  V.  Hogg, 
1  Term  R.,  728 )  United  States  v.  Graham,  decided  by  the  Supreme 
Court  January  20, 1884,  not  yet  reported ;  Floyd  Acceptance  case,  1  Ot. 
CL,  270,  289;  Broom,  Leg.  Max.,  684;  Hardcastle,  Statutory  Law,  71). 
The  usage  will  be  changed  prospectively. 

The  charge  for  guards  will  be  disallowed,  unless  it  be  shown  that  the 
persons  who  served  as  such  were  deputy  marshals. 

Treasury  Department, 

First  Comptroller's  Office^  August  15,  1883. 

dollars  and  imprisoned  not  more  than  ten  years ;  and  shall,  moreover,  be  thereafter  in- 
eligible to  any  office,  or  place  of  honor,  profit,  or  trust  created  by  the  Constitution  or 
laws  of  the  United  States.    [See  $  5407.] 

The  attention  of  the  marshal  and  his  depnties  is  also  called  to  the  other  sections  of 
Title  XXVI  of  the  Revised  Statutes,  beginning  on  page  353,  and  to  chapter  seven  of 
Title  LXX,  beginning  on  page  1073. 

Circular  to  Officers  of  United  States  Couws. 

[1883.~Depftrtmeut  No.  109.— First  GorapiroUer.]  ^ 

Treasury  Department, 

First  Comptroller's  Office, 

Washington,  D,  C,  August  20, 1883. 
When  charges  of  fees  or  expenses,  made  in  accounts  of  marshals,  and  of  fees  in 
accounts  of  attorneys,  clerks,  or  commissioners  are  suspended  for  explanation  by  the 
accounting  officers  of  this  Department,  the  explanations  reqnii^d  must  be  verified  by 
the  oaths  of  the  respective  officers  by  whom  the  accounts  were  rendered.  If  the  sos- 
pensions  are  from  vouchers  of  deputy  marshals,  the  explanations  must  be  sworn  to  by 
the  depnties  who  performed  the  alleged  services,  and  who  have  knowledge  of  the  facts. 
The  law  allows  a  marshal ''  for  attending  examinations  before  a  commissioner,  and 
bringing  in,  guarding,  and  returning  prisoners  charged  with  crime,  and  witnesses, 
two  dollars  a  day ;  and  for  each  deputy,  not  exceeding  two,  necessarily  attending, 
two  dollars  a  da3^"  This  does  not  authorize  an  allowance  for  a  guard  who  is  not 
a  deputy  marshal.  Therefore,  no  per  diem  fees  should  be  charged  by  marshals  for 
''guards''  before  comtuissioners.  The  charges  should  be  for  deputies  ''necessarily 
attending,"  "not  exceeding  two." 

When  a  marshal  personally  attends  an  examination  he  may,  when  necessary ,  employ 
two  depnties  to  guard  prisoners ;  but  when  he  is  not  present,  and  is  represented  by  a 
depnty,  only  one  other  deputy  can  be  charged  for  in  addition  to  the  one  who  repre- 
sents the  marshal.  The  per  diems  are  limited  to  two  for  deputies  whether  the  mar« 
•bal  is  present  or  not. 

WILLIAM  LAWRENCE, 

First  Comptroller. 
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IN  THE  MATTER  OF  THE  PAYMENT  OF  A  CLAIM  FOR  MILEAGE  OF  A  NAVAL 
OFFICER,  CERTIFIED  IN  HIS  FAVOR  BEFORE,  AND  IN  FAVOK  OF  HIS 
LEGAL  REPRESENTATIVES  AFTER,  THE  BALANCE  OF  THE  APPROPRIA- 
TION, FROM  WHICH  SUCH  MILEAGE  WAS  PAYABLE,  HAD  BEEN  "CAR- 
RIED TO  THE  SURPLUS  FUND",  BUT  WHICH  STILL  REMAINS  UNPAID.- 
CLARKSON'S  CASE. 


1.  The  appropriations  for  '^Pay  of  the  Navy'',  inclading  salaries  of  naval  officers,  are 

by  force  of  the  act  of  June  20,  1874  (18  Stat.,  110,  sec.  5),  continnons,  and  heoce 
are  not  carried  to  the  sarphis  fand. 

2.  The  apjiropriations  for  '^Pay,  Miscellaneous",  including  mileage  of  naval  officen, 

are  not  coniin^uB^  but  annual, 

3.  When  a  claim  for  mileage  owing  to  a  naval  officer  has  been  duly  allowed  by  the 

proper  accounting  officers  within  two  years  after  the  fiscal  year  in  whicb  it 
was  due,  but  has  not  been  paid  after  the  balance  of  the  appropriation  applicable 
thereto  has  been  lawfully  carried  to  the  surplus  fund,  it  cannot  thereafter  be 
paid  by  force  of  the  act  of  March  3,  1875  (18  Stat.,  418,  sec.  5). 

4.  Such  claim  having  been  '^brought  before"  the  accounting  officers  ''within  a  pe- 

riod of  five  years"  from  June  14, 1878,  may,  under  the  act  of  this  date  (^  Stat, 
130,  sec.  4),  be  reported  '*to  the  Speaker  of  the  House  of  Representatives''  for 
the  consideration  of  Congress. 

5.  Section  10  of  the  act  of  August  31,  1852  (10  Stat.,  98^  99),  has  not  been  carried  into 

the  Revised  Statutes.  But  it  is  only  declaratory  of  the  law  as  it  exists  witboot 
this  section. 

October  26,  1882,  on  a  report  of  the  Fourth  Auditor,  the  Second 
Comptroller  certified  a  balance  of  $6fi.75  for  salary,  and  of  $139.17  lor 
mileage,  due  daring  the  fiscal  year  1881,  in  favor  of  Samael  F.  Clark- 
son,  a  lieutenant  in  the  Navy,  to  be  paid  or  credited  to  his  accoant  by 
the  paymaster  of  the  United  States  Steamer  "Galena",  to  which  vessel 
said  Clarkson  was  attached.  No  payment  was  then  made,  and  Clark- 
son  died  January  8,  1883.  July  13,  1883,  Courtenaye  N.  ClarksoDj 
widow,  was  duty  appointed  administratrix  of  her  said  deceased  and  in- 
testate husband,  filed  her  letters  of  administration  with  the  Fourth  Au- 
ditor, and  asked  for  payment.  The  salary,  $66.75,  was  accordingly  paid 
to  the  administratrix,  as  the  appropriation  for  "  Pay  of  the  Navy,**  in- 
cluding salaries  of  naval  officers,  was  continuous  (Act  May  3, 1880, 
21  Stat.,  82;  act  June  20, 1874, 18  Stat.,  110,  sec.  5).  The  appropriation 
for  "Pay,  Miscellaneous"  for  the  fiscal  year  1881,  including  mileage  of 
naval  officers,  has  been  "carried  to  the  surplus  fund^',  as  it  was  an  an- 
nual appropriation  (Act  June  20,  1S74,  18  Stat,  110,  sec.  5).  July 
13, 1883,  the  Fourth  Auditor,  by  report  5661,  adjusted  an  account  in 
favor  of  the  legal  representatives  of  Samuel  F.  Clarkson,  for  $139.17  for 
mileage  due  during  the  fiscal  year  1881;  and  August  8,  1883,  the  Sec- 
ond Comptroller  certified  a  balance  due  for  this  amount    August  13, 
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1883,  the  Fourth  Auditor  transmitted  the  report  and  certificate  to  the 
First  Comptroller,  and,  in  a  lette^  says: — 

"This  mode  of  settlement  is  in  accordance  with  the  uniform  practice 
of  the  accounting  officers  since  the  passage  of  the  act  of  June  14,  1878 
(20  Stat.,  130,  sec.  4) ;  and  I  classed  this  case  with  a  large  number  which 
yearly  go  to  Congress  for  authority  and  appropriation  to  pay,  and  have 
the  honor  to  ask  your  decision  as  to  the  correctness  of  this  action." 


Decision  by  William  Lawrence,  First  Comptroller. 

The  question  presented  requires  the  First  Comptroller  to  decide 
(1)  whether  the  present  claim  can  now  be  paid  by  force  of  the  act  of 
March  3,  1875  (18  Stat,  418,  sec.  5),  or  (2)  is,  under  the  act  of  June  14, 
1878  (20  Stat.,  130,  sec.  4),  to  be  reporte<l  "to  the  Speaker  of  the  House 
of  Representatives"  for  the  consideration  of  Congress. 

If  this  claim  had  been  paid,  as  ordered  in  the  first  instance,  the 
paymaster  would  have  been  entitled  to  credit  therefor  in  his  account, 
under  section  5  of  the  act  of  March  3,  1875  (18  Stat.,  418),  notwith- 
standing the  appropriation  had  been  "carried  to  the  surplus  fund." 

This  section  provides: 

"  That  whenever  it  may  be  necessary  in  the  settlement  of  the  accounts 
of  disbursing  officers  of  the  Government  for  expenditures  already  made 
in  pursuance  of  law.  to  use  appropriations  carried  to  the  surplus  fund 
under  section  five  of  the  act  of  June  twentieth,  eighteen  hundred  and 
seventy-four,  the  Secretary  of  the  Treasury  is  hereby  authorized  to 
make  the  necessary  entries  on  the  books  of  the  De]>artment  to  effect 
such  settlements:  Provided^  That  such  entries  shall  not  involve  the 
expenditure  of  any  moneys  from  the  Treasury." 

It  limits  the  authority  of  the  Secretary — "to  make  the  necessary 
entries  on  the  books  of  the  [Treasury]  Department  to  effect  •  •  '♦ 
settlements'' — to  those  cases  in  which  disbursing  officers  have  made 
expenditures  in  pursuance  of  law,  prior  to  the  time  when  the  proper 
appropriation  was  lawfully  "  carried  to  the  surplus  fund."  There  may 
be  cases  of  this  character,  where  the  account  of  the  disbursing  officer 
is  not  received  at  the  Treasury  Department  until  the  appropriation  has 
been  "carried  to  the  surplus  fund";  and  the  statute  was  designed  to 
meet  these  cases.  As  such  cases  are  anomalous,  the  statute  is  not  to 
be  extended  by  construction  beyond  the  fair  meaning  of  its  language 
(Hardcastle,  Statutory  Law,  48).  The  claim  cannot  be  paid  under  the 
act  of  March  3, 1875  (18  Stat.,  418,  sec.  5).  This  act  does  not  authorize 
the  payment  of  claims  by  disbursing  officers  from  appropriations 
already  "carried  to  the  surplus  fund,"  but  permits,  in  the  settlement 
of  disbursing  officers'  accounts,  the  "use"  of  "appropriations  carried 
to  the  surplus  fund"  "for  expenditures  already  made  in  pursuance  of 
law.^  In  the 'first  instance  the  expenditures  would  not  be  "made  in 
pursuance  of  law,"  for,  as  section  10  of  the  act  of  August  31,  1852 
(10  Stat.,  99),  declares,  "it  shall  not  be  lawful,  for  any  cause  or  pretence 
whatsoever,  to  transfer,  withdraw,  apply,  or  use  for  any  purpose  what- 
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ever,  any  moneys  carried  as  aforesaid  to  the  surplus  fund  without 
ftirther  ancl  specific  appropriations  b^iaw.'' 

The  above  section  has  not  been  carried  into  the  Eevised  Statutes, 
but  the  law  is  the  same,  whether  this  section  is  in  forc«  or  not.  It  is 
merely  declaratory  of  the  law;  it  makes  no  new  law.  The  Constitution 
provides,  that  "No  Money  shall  be  drawn  from  the  Treasury,  but  in 
Consequence  of  Appropriations  made  by  Law"  (Art.  1,  sec.  9,  par.  7). 

The  First  Comptroller  cannot,  under  this  or  any  statute,  countersign 
a  warrant  for  payment  of  this  claim.  Such  warrant  would  not  "be 
warranted  by  law"  (Bev.  Stat.,  269). 

The  claim,  having  been  "brought  before"  the  accounting  officers 
"within  a  period  of  five  years"  from  June  14, 1878,  may,  under  the  act 
of  this  date  (20  Stat.,  130,  sec.  4),  lawfully  be  reported  "to  the  Speaker 
of  the  House  of  Eepresentatives"  for  the  consideration  of  Congress. 

The  Fourth  Auditor  will  be  advised  accordingly. 

Treasury  Department, 

First  Comptroller's  Office^  August  20,  1883. 


IN  THE  MATTER  OF  THE  RIGHT  OF  AN  OFFICER  OF  THE  UNITED  STATES 
TO  HOLD  AN  OFFICE  UNDER  THE  AUTHORITY  OF  A  STATE.— INCOM- 
PATIBILITY CASE. 


1.  No  express  proyiaion  of  the  Constitution  of  the  United  States  or  of  any  act  of  Con- 

gress prohibits  the  appointment  to  an  ufllce  under  the  authority  of  a  State,  of  a 
person  holding  a  National  office,  or  the  receipt  by  such  person  of  the  compensa- 
tion authorized  by  law,  for  the  services  of  each  of  the  offices. 

2.  The  Executive  order  of  January  17,  1873,  declares,  in  effect,  that  after  Match  4» 

1873,  the  acceptance  by  a  National  officer  of  an  office  under  any  State  or  Terri- 
tory will,  in  certain  oases,  be  deemed  a  resignation  h^  such  officer  of  his  appoint- 
ment in  the  service  of  the  United  States. 

3.  Such  acceptance  does  not,  tp«o  faciOf  divest  the  National  officer  of  the  title  to  his 

office  under  the  United  States,  but  subjects  such  officer  to  removal  in  the  discre- 
tion of  the  proper  authority. 

4.  Each  State  can  prescribe  the  qualifications  of  its  own  officers,  but  not  those  of 

National  officers.  Congress  can  prescribe  the  qualiiication^  generally  of  National 
officers,  but  not  of  State  officers. 

5.  There  may  be  such  incompatibility  between  two  offices  held  under  the  authority 

of  the  United  States,  that,  upon  common-law  principles,  the  acceptance  of  the 
one  by  an  incumbent  of  the  other  will  be  deemed  a  vacation,  ip»o  fadio,  of  the 
office  first  accepted. 

6.  On  principles  of  constitutional  law,  inherent  in  the  structure  of  the  dual  system  of 

National  and  State  governments  in  the  United  States,  and  without  any  express 
provision  on  the  subject,  there  may  be  incompatibility  between  National  and 
State  offices. 

7.  The  Executive  order  of  January  17,  1873,  aqd  the  explanation  thereof  of  January 

28,  1873,  presented  in  extenso, 

Aagast  14, 1883,  there  was  submitted  to  the  First  Comptroller  for  an 
expression  of  bis  views  thereon,  two  questions,  which  are  stated  in  the 
following  opinion : 
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Opinion  by  William  Lawrence,  First  Comptroller, 

The  first  qaestion  preseDted  is  as  follows: 

"Whether  an  appointee  of  the  Secretary  of  the  Treasury'  iu  the  serv- 
ice of  the  United  States  Coast  Survey,  drawing  his  salary  and  doing 
his  work,  part  of  the  time  for  the  United  States,  can  be  appointed  as 
an  officer  of  a  State,  and  draw  a  salary  from  and  do  work  for  both  the 
United  States  and  the  State  at  such  times  as  his  judgment  dictates 
and  his  orders  will  permit!" 

There  is  no  provision  of  the  Constitution  of  the  United  States,  or  of 
any  act  of  Congress,  which  in  terms  prohibits  either  the  appointment 
mentioned  in  this  question,  or  performance  of  services,  or  payment  of 
the  compensation  prescribed  by  authority  of  Congress  or  of  the  State 
for  the  person  holding  the  two  appointments.  The  President's  Execu- 
tive order  of  January  17,  1873,  declares,  in  effect,  that  after  March  4, 
1873,  if  any  person  (with  exceptions  named),  holding  any  civil  office 
under  the  authority  of  the  United  States,  shall  accept  any  office  under 
any  State  or  Territorial  government,  &c.,  it  will  be  treated  as  a  resigna- 
tion by  such  I<lational  officer  of  his  commission  or  appointment  in  the 
service  of  the  United  States.  Such  acceptance  of  an  office  under  State 
authority  does  not,  ipso  facto j  divest  the  title  to  the  National  office,  but 
subjects  the  National  officer  to  removal  in  the  discretion  oi  the  power 
having  authority  to  I'emove. 

Each  State  can  by  law  prescribe  the  qualifications  of  its  officers,  and, 
of  course,  make  the  holding  of  a  National  office  a  disqualification  from 
holding  a  State  office.  A  State  cannot  prescribe  any  qualification  of  a 
National  officer.  Such  qualifications  can  be  prescribed  only  by  the 
National  Constitution,  by  act  of  Congress,  or,  perhaps,  in  some  cases  of 
incompatibility  of  office,  by  the  common  law.  (McCrary,  Law  of  Elec- 
tions, §  226;  Bamy  v.  McCreery,  Clark  and  Hall,  Contested  Election 
Cases,  169;  Tumey  v.  Marshall,  1  Bartlett,  Contested  Election  Ca«es, 
167;  Fouke  v.  Trumbull,  /^.,  167;  TrumbulPs  case.  Id.,  619.)  On  the 
same  principle.  Congress  cannot  prescribe  the  qualifications  of  State 
officers. 

There  are  cases  in  which  a  person  holding  an  office  vacates  it  by 
accepting  an  incompatible  office.  This  must  be  generally,  if  not  always, 
so.  Incompatibility  may  exist  by  the  Constitution,  by  statute,  and  at 
common  law.  Thus  the  Constitution  (Art.  I,  sec.  6),  provides  that, 
^^no  person  holding  any  office  under  the  United  States  shall  be  a  Mem- 
ber of  either  House  during  his  continuance  in  office''  (Case  of  Van 
Ness,  Clark  and  Hall,  Contested  Election  Cases,  122 ;  Cases  of  Baker, 
and  Yell,  1  Bartlett,  Contested  Election  Cases,  92;  Byington  v,  Van- 
dever,  Jd.,  395;  Stanton  v.  Lane,  Id.^  637;  McCrary,  Law  of  Elections, 
§§  238,  241,  242.) 

So,  on  principles  of  constitutional  law,  inherent  in  the  structure  of 
our  dual  system  of  National  and  State  governments,  without  any  express 
provision  on  the  subject,  there  may  be  incompatibility  between  National 
and  State  offices.    The  same  person,  evidently,  could  not  hold  a  National 
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office  and  a  State  office,  when  the  duties  of  the  one  might  conflict  with 
those  of  the  other.  Thus,  a  marshal  of  the  United  States,  evidently, 
could  not  be  a  sheriff  under  the  authority  of  a  State  in  which  he  would 
be,  as  sheriff,  required  by  the  law  of  the  State  to  arrest  or  hold  persons 
against  the  authority  of  a  marshal,  or  to  seize  on  execution  property  in 
the  custody  of  a  marshal  (Ableman  v.  Booth,  and  U.  S.  v,  Boot]i,  21 
How.,  506;  Kohl  et  al.  v.  United  States,  91  U.  S.,  372;  Claflin  v.  House- 
man, 93  Id.y  130).  There  may  be  common-law  incompatibility  between 
offices  held  under  either  a  State  or  the  National  Government  (Bender's 
case,  1  Lawrence,  Compt.  Dec,  2d  ed.,  402;  McCrary,  Law  of  Elections, 
242;  Page  v.  Hardin,  8  B.  Mon.,  Ky.,  667).  The  acceptance  of  aa  in- 
compatible office,  ipso  facto,  vacates,  the  former  one  (Id,). 

What  will  constitute  incompatibility  has  been  discussed  in  some  of 
the  cases  already  cited.  On  principle  it  would  seem,  that  a  State  office 
may  be  incompatible  with  a  National  office,  and  vice  versa.  If  it  be  the 
duty  of  an  officer  of  the  United  States  to  make  a  survey  of  the  coast 
under  the  direction  of  a  superior,  and  to  report  in  a  prescribed  mode 
his  conclusions,  which  are  to  be  published  ou\y  by  other  authority,  and 
he  should  accept  office  under  a  State  requiring  the  same  duties  for  it  to 
be  made  public  in  his  discretion,  there  would  seem  to  be  incompatibility- 
There  may  be  incompatibility  in  much  less  extreme  cases.  The  first 
-  question  submitted  for  answer  gives  no  facts  from  which  a  legal  con- 
clusion on  this  subject  can  be  reached. 

The  Constitution  prohibits  a  National  officer  from  accepting  a  foreign 
office  without  the  consent  of  Congress  (Art.  I,  sec.  9;  2  Story,  Const., 
1352;  6  Op.  Att.-Gen.,  409;  Federalist,  No.  84;  Paschal,  An.  Const,  3d 
ed.,  152). 

The  second  inquiry  presented  is: 

"  Whether  a  Member  of  Congress,  drawing  his  salary  as  such,  can 
hold  a  State  office  to  which  some  emolument  is  given — i.  c,  paying  his 
expenses  while  doing  his  duties  as  such  State  officer f^ 

The  Constitution  of  the  United  States  does  not,  in  terms,  prohibit  a 
Member  of  Congress  from  holding  a  State  office.  It  might,  but  it  does 
not,  declare,  that  a  State  officer  shall  not  be  a  Member  of  Congress. 
Congress  cannot  prescribe  the  qualifications  of  State  officers.  A  State 
may  by  law  provide  that  a  Member  of  Congress  shall  not  hold  or  receive 
the  pay  of  a  State  office.  Whether  any  such  statute  exists  in  any  State, 
can  be  ascertained  by  an  examination  of  the  State  statutes,* 

On  principle  it  seems  clear  that,  there  may  be  such  incompatibility 


*The  followiug  are  appended  for  information: 

By  TDK  Presidknt  of  the  United  States. 

EXECUTIVE  ORDER. 

Whereas  it  has  been  brought  to  Ihe  notice  of  the  President  of  the  United  States  that 
many  persons  holding  civil  office  by  appointment  from  him,  or  otherwise,  under  the 
Constitution  and  laws  of  the  United  States,  while  holding  such  Federal  positioDft 
accept  offices  under  the  authority  of  the  States  and  Territories  in  which  they  reside, 
or  of  municipal  corporations,  under  the  charters  and  ordinances  of  such  corporations, 
thereby  assuming  the  duties  of  the  State,  Territorial,  or  municipal  office  at  the  same 
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between  State  and  National  offices  that  one  person  cannot  hold  both. 
Clearlj',  a  Representative  in  Congress  could  not  be  a  Meml^r  of  a  State 
legislature,  required  to  sit  at  the  same  time  that  Congress  is  required 
to  be  in  session.  A  State  law  might  require  a  State  officer  to  perform 
duties  so  manifestly  \m  conflict  with  the  duties  of  a  member  of  Congress, 
as  to  produce  the  incon\patibility  referred  to.  Could  a  State  officer,  re- 
quired by  a  State  law  to  prosecute  claims  against  the  United  States, 
either  for  a  State  or  for  individual  citizens  thereof,  and  who  receives  a 
salary  for  such  service  from  the  State,  or  fees  from  claimants,  prescribed 
by  State  law  or  by  agreement,  be  a  Member  of  Congress?    It  w<)uld 

time  that  they  are  charged  with  the  duties  of  the  civil  office  held  under  Federal 
authority ; 

And  whereas  it  is  believed  that,  with  few  exceptions,  the  holding  of  two  snch  offices 
by  the  same  person  is  incompatible  with  a  due  and  faithful  discharge  of  the  duties  of 
either  office;  that  it  frequently  gives  rise- to  great  inconvenience,  and  often  results  in 
detriment  to  the  public  service;  and,  moreover,  is  not  in  harmony  with  the  genius  of 
the  Government; 

In  view  of  the  premises,  therefore,  the  President  has  deemed  it  proper  thus  and 
hereby  to  give  public  notice  that,  from  and  after  the  4th  day  of  March,  A.  D.  187^ 
(except  as  herein  specified),  persons  holding  any  Federal  civil  office  by  appointment 
under  the  Constitution  and  iaws  of  the  United  States  will  be  expected,  while  holding 
such  office,  not  to  accept  or  hold  any  office  under  any  State  or  Territorial  government, 
or  under  the  charter  or  ordinances  of  any  municipal  corporation;  and  further,  that 
the  acceptance  or  continued  holding  of  any  such  State,  Territorial,  or  municipal  office, 
'whether  elective  or  by  appointment,  by  any  person  holding  civil  office,  as  aforesaid, 
under  the  Government  of  the  United  States,  other  than  judicial  offices  under  the  Con- 
stitution of  the  United  States,  will  be  deemed  a  vacation  of  the  Federal  office  held  by 
snch  person,  and  will  be  taken  to  be,  and  will  be  treated  as,  a  resignation  by  such 
Federal  officer  of  his  commission  or  appointment  in  the  service  of  the  United  States. 

The  offices  of  Justices  of  the  peace,  of  notaries  public,  and  of  commissioners  to  take 
the  acknowledgment  of  dee<ls,  of  bail,  or  to  administer  oaths,  shall  not  be  deemed 
within  the  purview  of  this  order,  and  are  excepted  from  its  operation,  and  may  be 
held  by  Federal  officers. 

The  appointment  of  deputy  marshal  of  the  United  States  may  be  conferred  upon 
sheriffs  or  deputy  sheriffs.  And  deputy  postmasters,  the  emoluments  of  whose  office 
do  not  exceed  six  hundred  dollars  per  annum,  are  also  excepted  from  the  operations 
of  this  order,  and  may  accept  and  hold  appointments  under  State,  Territorial,  or 
mnn'cipal  authority,  provided  the  same  be  found  not  to  interfere  with  the  discharge 
of  their  duties  as  postmasters.  Heads  of  Departmentsr  and  other  officers  of  the  Gov- 
ernment who  have  the  appointment  of  subordinate  officers  are  required  to  take  notice 
of  this  order,  and  to  see  to  the  enforcement  of  its  provisions  and  terms  within  the 
sphere  of  their  i-espective  Depai-tments  or  offices,  and  as  relates  to  the  several  persons 
holding  appointments  under  them,  respectively. 

By  Older  of  the  President. 

HAMILTON  FISH, 

Secretary  of  State. 

Washington,  Jantmry  17,  1873. 

Department  of  State, 

Washington y  January  28,  1873. 

Inquiries  having  been  made  from  various  quarters  as  to  the  ap]>lication  of  the 
Executive  order,  issued  on  the  17th  January,  relating  to  the  holding  of  State  or 
municipal  offices  by  persons  holding  civil  offices  under  the  Federal  Government,  the 
President  directs  the  following  reply  to  be  made  : 

It  has  been  asked  whether  tlie  order  prohibits  a  Federal  officer  from  holding  also 
the  office  of  an  alderman  or  of  a  common  council n  an  in  a  city,  or  of  a  town  council- 
man of  a  town  or  village,  or  of  appointments  under  city,  town,  or  village  govern- 
ments. By  some  it  has  been  suggested  that  there  may  be  distinction  made  in 
case  the  office  be  with,  or  without,  salary  or  compensation.  The  city  or  town  offices 
of  the  description  referred  to,  by  whatever  names  they  may  be  locally  known, 
whether  held  by  election  or  by  appointment,  and  whether  with  or  without  salarv  or 
compensation,  are  of  the  class  which  the  Executive  order  intends  not  to  be  held  by 
persons  holding  Federal  offices. 

It  has  been  asked  whether  the  ordet  prohibits  Federal  officers  from  holding  positions 
on  boai«id  of  education,  school  committees,  public  libraries,  religious  or  eleemosynary 
institutions  incorporated  or  established  or  sustained  by  State  or  municipal  authority. 
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seem  not.  (See  Rev.  Stat.,  1782.)  So,  it  would  seem,  there  may  be 
some  cases,  %t  least,  where  the  duty  required  of  a  State  officer  would  be 
utterly  inconsistent  with  the  duty  of  a  Member  of  Congress — cases  in 
which  the  same  person  could  not  take  the  oath  faithfully  to  perform  at 
the  same  time  the  duties  of  each  office.  # 

Questions  of  such  incompatibility,  it  is  evident,  must  generally  be 
decided  upon  the  facts  of  each  case,  and  the  laws  prescribing  the  duties 
of  officers. 

The  questions  submitted  for  an  opinion  are  answered  acicordingly. 

Xeeasuey  Department, 

First  Comptroller's  Office,  August  26,  1883. 


Positions  and  service  on  such  boards  or  committees,  and  professorships  in  colleges, 
are  not  regarded  as  '*  offices''  within  the  contemplation  of  the  Executive  order,  but 
as  employments  or  service  in  which  all  good  citizens  may  be  engaged  without 
incompatibility,  and  in  many  cases  without  necessary  interference  with  any  poaition 
which  they  may  hold  nnder  the  Federal  Government.  Officers  of  the  Federal  Gov- 
ernment may,  therefore,  engage  in  such  servise,  provided  the  attention  required  by 
such  employment  does  not  interfere  with  the  regular  and  efficient  discharge  of  the 
duties  of  their  office  under  the  Federal  Government.  The  head  of  the  Department, 
nnder  whom  the  Federal  office  is  held  will,  in  all  cases,  be  the  sole  judge  whether  or 
not  the  employment  does  thus  interfere. 

The  question  has  also  been  asked  with  regard  to  officers  of  the  State  militia.  Con- 
f^resH  having  exercised  the  power  conferred  by  the  Constitution  to  provide  for  organ- 
izing the  militia,  which  is  liable  to  be  called  forth  to  be  employed  in  the  service  of 
the  United  St-ates,  and  is  thus,  in  some  sense,  under  the  control  of  the  General  Gov- 
ernment, and  is  moreover  of  the  greatest  value  to  the  public,  the  Executive  order  of 
17th  Januaij  is  not  considered  as  prohibiting  Federal  officers  from  being  officers  of 
the  militia  in  the  States  and  Territories. 

It  has  been  asked  whether  the  order  prohibits  persons  holding  office  under  the 
Federal  Gh)vernment  being  members  of  local  or  municipal  fire  departments;  also, 
whether  it  applies  to  mechanics  employed  by  the  day  in  the  armories,  arsenals,  and 
navy-yards,  &c.,  of  the  United  States.  Unpaid  service  in  local  or  municipal  fire 
departments  is  not  regarded  as  an  office  within  the  intent  of  the  Executive  order, 
and  may  be  performed  by  Federal  officers,  provided  it  does  not  interfere  with  the 
regular  and  efficient  discharge  of  the  duties  of  the  Federal  office,  of  which  the  head 
of  the  Department  under  which  the  office  is  held  will,  in  each  case,  be  the  judge. 
Employment  by  the  day  as  mechanics  or  laborers  in  the  armories,  arsenals,  navy- 
yards,  <&c.,  does  not  constitute  an  office  of  any  kind,  and  those  thus  employed  are  not 
within  the  contemplation  of  the  Executive  order.  Master- workmen  and  others  who 
hold  appointments  from  the  Government,  or  from  any  Department,  whether  for  a 
fixed  time  or  at  the  pleasure  of  the  appointing  power,  are  embraced  within  the  opera- 
tion of  the  order. 

By  order  of  the  President. 

HAMILTON  FISH, 

Secretary  of  State, 

[Neither  of  the  foregoing  orders  has  been  rescinded.] 

Executive  Mansion, 

WaskingtoHj  June  22,  1877. 
Sir  :  I  desire  to  call  yonr  attention  to  the  following  paragraph  in  a  letter  addressed 
by  me  to  the  Secretary  of  the  Treasury,  on  the  conduct  to  be  observed  by  offioers  of 
the  General  Government  in  relation  to  the  elections: 

'^No  officer  should  be  required  or  permitted  to  take  part  in  the  management  of 
political  organizations,  caucuses,  conventions,  or  election  campaigns.  iTheir  right  to 
vote  and  to  express  their  views  on  public  questions,  either  orally  or  throujgh  the  press, 
is  not  denied,  provided  it  does  not  interfere  with  the  discharge  of  their  official  duties. 
No  assessment  for  political  purposes,  on  officers  or  subordinates,  should  be  allowed." 
This  rule  is  applicable  to  every  Department  of  the  civil  service.  It  should  be  under- 
stood by  every  officer  of  the  General  Government  that  he  is  expected  to  conform  his 
conduct  to  its  requirements. 
Very  respectfully, 

R.  B.  HAYES. 
To  the . 

[No  evidence  has  been  found  that  the  foregoing  has  been  formally  modified.] 
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IN  THE  MATTER  OF  THE  EIGHT  OF  A  CHIEF  SUPERVISOR  OF  ELECTIONS 
TO  COMPENSATION  FOR  COPIES  RETAINED  IN  HIS  OFFICE,  AND  FOR 
SEALS  TO  CERTIFICATES  OF  SUCH  COPIES,  OF  THE  EVIDENCE,  ETC., 
WHICH,  BY  SECTION  2020  OF  THE  REVISED  STATUTES,  HE  IS  REQUIRED 
TO  MAKE  AND  TO  FILE  WITH  THE  CLERK  OF  THE  HOUSE  OF  REPRE- 
SENTATIVES.— COPY  CASE. 


1.  Section  2031  of  the  Revised  Statutes  specifies  every  service  of  chief  supervisors  of 

elections  as  such,  for  which  compensation  is  paid  by  the  United  States. 

2.  The  powers  of  chief  supervisors  are  conferred,  and  their  duties  prescribed  by  sec- 

tions 2020  and  202B  of  the  Revised  Statutes. 

3.  No  provision  is  made  for  payment  of  compensation  to  any  chiefs  supervisor,  for 

copies  to  be  retained  in  his  pffice  of  **the  evidence  by  him  taken;  •  •  •  infor- 
mation by  him  obtained,  and  *  »  *  reports  to  him  made,"  in  pursuance  of 
section  2020  of  the  Revised  Statutes,  nor  is  any  such  supervisor  required  to  make, 
for  his  own  use,  or  to  keep  in  his  office,  any  such  copies. 

4.  A  chief  supervisor  is  only  a  custodian  of  such  "evidence,"  " information,"  and 

**  reports,"  until  transmitted  by  him  to  the  "Cl^rk  of  the  House  of  Representa- 
tives," after  which  transmission  this  latter  officer  becomes  the  permanent  custo- 
dian thereof,  as  well  as  of  every  "statement,  record,  return,  or  examination" 
authorized  to  be  filed  with  such  clerk. 

5.  A  chief  supervisor,  while  having  the  lawful,  though  temporary,  custody  of  such 

records,  has  a  common-law  authority,  to  certify  copies  thereof,  when  required, 
for  any  lawful  purpose,  by  any  public  officer  or  ]>ri  vate  person  interested  therein  • 

6.  Section  2031  of  the  Revised  Statutes  recognizes  this  common-law  authority  by  pre- 

scribing the  compensation  to  be  paid  such  chief  supervisor,  *  *  for  any  copy  •>  •  »  • 
of  "  any  report,  statement,  recdrd,  return,  •  •  •  examination  •  •  *  or 
of  any  paper  on  file"  in  his  office. 

7.  Inasmuch  as  a  chief  supervisor  is  not  authorized  by  law  to  make  copies  of  records 

to  be  retained  in  his  office,  he  cannot  be  paid  for  making  such  copies,  nor  for 
certifying  the  same,  nor  for  affixing  his  seal  to  such  certificates. 

N.  W.  Trimble,  chief  supervisor  of  elections  for  the  southern  district 
of  Alabama,  in  his  account  for  services  in  connection  with  the  election 
of  !N'ovember  7, 1882,  charges  the  United  States  as  follows: 

1.  Arranging  and  transmitting  to  Congress  [Clerk  of  the  House  of  Represen- 

tatives] evidence  taken,  information  obtained,  and  reports  made  under 
section  2020,  Revised  Statutes,  522  folios,  at  15  cents . .  I $78  30 

2.  Retained  copies  for  reference  of  the  same  in  chief  supervisor's  office,  522 

folios,  at  15  cents 78  30 

3.  Certified  copies  of  162  papers  on  file,  to  retain  in  chief  supervisor's  office, 

the  original  being  transmitted  to  the  Clerk  of  the  House  of  Representa- 
tives, under  section  2020,  Revised  Statutes,  486  folios,  at  15  cents 72  90 

4.  One  hundred  and  sixty-two  seals  to  certificates,  at  20  cents 32  40 

5.  Entering  and  indexing  records  of  office,  536  folios,  at  15  cents 80  40 

Amount 342  30 

The  Revised  Statutes  contain  the  following  sections: 
Sec  2018.  To  the  end  that  each  candidate  for  the  office  of  Bepre- 
Bentative  or  Delegate  in  Congress  may  obtain  the  benefit  of  every  vote 
for  him  cast,  the  supervisors  of  election  are,  and  each  of  them  is,  re- 
quired to  personally  scrutinize,  count,  and  canvass  each  ballot  in  their 
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election  district  or  voting  precinct  cast,  whatever  may  be  the  indorse- 
ment on  the  ballot,  or  in  whatever  box  it  may  have  been  placed  or  be 
found;  to  make  and  forward  to  the  officer  who,  in  accordance  with  the 
provisions  of  section  two  thousand  and  twenty-five,  has  been  designated 
as  the  chief  supervisor  of  the  judicial  district  in  which  the  city  or  town 
wherein  they  may  serve,  acts,  such  certificates  and  returns  of  all  such 
ballots  as  such  officer  may  direct  and  require,  and  to  attach  to  the  reg- 
istry-list, and  any  and  all  copies  thereof  and  to  any  certificate,  state- 
ment, or  return,  whether  the  same,  or  any  part  or  portion  thereof,  be 
required  by  any  law  of  the  United  States, or  of  any  State,  territorial,  or 
municipal  law,  any  statement  touching  the  truth  or  accura<;y  of  the 
registry,  or  the  truth  or  fairness  of  the  election  and  canvass,  which  the 
supervisors  of  the  election,  or  either  of  them,  may  desire  to  make  or 
attach,  or  which  should  properly  and  honestly  be  made  or  attached,  in 
order  that  the  facts  may  become  kuown. 

Sec.  2020.  When  in  any  election  district  or  voting  precinct  in  any 
city  or  town,  for  which  there  have  been  appointed  supervisors  of  elec- 
tion for  any  election  at  which  a  Representative  or  Delegate  in  Congress 
is  voted  for,  the  supervisors  of  election  are  not  allowed  to  exercise  and 
discbarge,  fully  and  freely,  and  without  bribery,  solicitation,  interfer- 
ence, hinderance,  molestation,  violence,  or  threats  thereof,  on  the  part  of 
any  person,  all  the  duties,  obligations,  and  powers  conferred  upon  them 
by  law,  the  supervisors  of  election  shall  make  prompt  report,  under  oath, 
within  ten  days  after  the  day  of  election  to  the  officer  who,  in  accord- 
ance with  the  provisions  of  section  two  thousand  and  twenty-five,  has 
been  designated  as  the  chief  supervisor  of  the  judicial  district  in  which 
the  city  or  town  wherein  they  served,  acts,  of  the  manner  and  means 
by  which  they  were  not  so  allowed  to  fully  and  freely  exercise  and  dis- 
charge the  duties  and  obligations  required  and  imposed  herein.  And 
ni)on  receiving  any  such  report,  the  chief  supervisor ^  acting  both  in  such 
capacity  and  officially  as  a  commissioner  of  the  circuit  court  [1],  shall 
forthwith  examine  into  all  the  facts ;  and  he  shall  have  power  to  snb- 
pcena  and  compel  the  attendance  before  him  of  any  witness,  and  to  ad- 
minister oaths  and  take  testimony  in  respect  to  the  charges  made;  [2] 
and,  prior  to  the  assembling  of  the  Congress  for  which  any  such  Repre- 
sentative or  Delegate  was  voted  for,  he  shall  file  with  the  Cleric  of  the 
House  of  Representatives  all  the  evidence  by  him  takeuj  all  information  by 
him  obtained^  and  all  reports  to  him  made. 

(See  Rev.  Stat,  Sees.  2011,  2012,  2016,  2017,  2019,  2021,  2022,  2028, 
2029,  3689,  5521,  5522;  Allen's  case,  2  Lawrence,  Compt.  Dec.,  2d  ed.i 
217.) 

Sec.  2025.  The  circuit  courts  of  the  United  States  for  each  judicial 
circuit  shall  name  and  appoint,  on  or  before  the  first  day  of  May,  in  the 
year  eighteen  hundred  and  seventy-one,  and  thereafter  as  vacancies  may 
from  any  cause  arise,  from  among  the  circuit  court  commissioners  for 
each  judicial  district  in  each  judicial  circuit,  one  of  such  officers,  who 
shall  be  known  for  the  duties  required  of  him  under  this  Title  as  the 
chief  supervisor  of  elections  of  the  judicial  district  for  which  he  is  a 
commissioner,  and  shall,  so  long  as  faithful  and  capable,  discharge  the 
duties  in  this  Title  imposed. 

Sec.  2026.  The  chief  supervisor  shall  [IJ  prepare  and  funiish  all 
necessary  books,  forms,  blanks,  and  instructions  for  the  use  and  direc- 
tion of  the  supervisors  of  election  in  the  several  cities  and  towns  in 
their  respective  districts;  [2]  he  shall  receive  the  applications  of  all 
parties  for  appointment  to  such  positions ;  [3]  upon  the  opetiing^  as 
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contemplated  in*8eotion  two  thousand  and  twelve,  of  the  circuit  court 
for  the  judicial  circuit  in  which  the  commissioner  so  designated  acts, 
be  shall  present  such  applications  to  the  judge  thereof,  and  furnish 
information  to  him  in  respect  to  the  appointment  by  the  court  of  such 
supervisors  of  election;  [4]  he  shall  require  of  the  supervisors  of  elec- 
tion, when  necessary,  lists  of  the  persons  who  may  register  and  vote, 
or  either,  in  their  respective  election  districts  or  voting  precincts, 
and  cause  the  names  of  those  upon  any  such  list  whose  right  to 
register  or  vote  is  honestly  doubted  to  be  verified  by  proper  inquiry 
and  examination  at  the  respective  places  by  them  assigned  as  their 
residences;  [5] 'and  he  shall  receive,  preserve,  and  file  all  oaths  of 
office  of  supervisors  of  election,  and  of  all  special  deputy  marshals 
appointed  under  the  provisions  of  this  Title,  and  all  certificates,  returns, 
reports,  and  records  of  every  kind  and  nature  contemplated  or  made 
requisite  by  the  provisions  hereof,  save  where  otherwise  herein 
specially  directed.    (See  sec.  G27.) 

Sec.  2027.  All  United  States  marshals  and  commissioners  who  in 
any  judicial  district  perform  any  duties  under  the  preceding  provisions 
relating  to,  concerning,  or  affecting  the  election  of  Representatives  or 
Delegates  in  the  Congress  of  the  United  States,  from  time  to  time,  and, 
with  all  due  diligence,  shall  forward  to  the  chief  supervisor  in  and  for 
their  judicial  district,  all  complaints,  examinations,  and  records  pertain- 
ing thereto,  and  all  oaths  of  office  by  them  administered  to  any  super- 
visor of  election  or  special  <leputy  marshal,  in  order  that  the  same  may 
be  properly  preserved  ancj  filed. 

(See  Rev.  Stat.,  sec.  1014.) 

Sec.  2031.  There  shall  be  allowed  and  paid  to  the  chief  supervisor^  for 
his  services  as  such  officer,  the  following  compensation,  apart  from  and 
in  excess  of  all  fees  allowed  by  law  for  the  performance  of  any  duty  as 
circuit  court  commissioner:  [1]  For  filing  and  caring  for  every  return, 
report,  record,  document,  or  other  paper  required  to  be  filed  by  him 
under  any  of  the  preceding  provisions,  ten  cents ;  [2]  for  affixing  a  seal 
to  any  paper,  record,  report,  or  instrument,  twenty  cents ;  f3J  for  enter- 
ing and  indexing  the  records  of  his  office,  fifteen  cents  per  iolio;  and 
[4] /or  arranging  and  transmitting  to  Congress^  as  provided  for  in  section 
two  thousand  and  twenty^  any  report^  statement,  record,  return,  or  exami- 
tuition,  for  ea^h  folio,  fifteen  cents;  and  [5]  for  any  copy  thereof,  or  of 
any  paper  on  file,  a  like  sum.  And  there  shall  be  allowed  and  paid  to 
each  supervisor  of  election,  and  each  special  deputy  marshal  who  is 
appointed  and  performs  his  dnty  under  the  preceding  provisions,  com- 
pensation at  the  rate  of  five  dollars  per  day  for  each  day  he  is  actually 
on  duty,  not  exceeding  ten  days ;  bqt  no  compensation  shall  be  allowed, 
in  any  case,  to  supervisors  of  election,  except  to  those  appointed  in 
cities  or  towns  of  twenty  thousand  or  more  inhabitants.  And  the  fees 
of  the  chief  supervisors,  shall  be  paid  at  the  Treasfiry  of  the  United 
States,  such  accounts  to  be  made  out,  verified,  examined,  and  certified 
as  in  tiie  case  of  accounts  of  commissioners,  save  that  the  examination 
or  certificate  required  may  be  made  by  either  the  circuit  or  district 
judge. 

C.  C.  Lancaster,  for  the  claimant,  submitted  a  brief,  in  which  he  says: 

"As  to  the  second  charge,  *  retained  copies  for  reference':  section  2031 
of  the  Revised  St.atutes  authorizes  compensation  ^for  arranging  and 
transmitting  to  Congress'  certain  papers,  'and  for  any  copy  thereof, 
or  of  any  paper  on  file.'    This  requires  the  chief  supervisor  to  make 
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'copies'  for  his  own  protection,  and  to  compiet<e  the  records  of  his 
office.  The  provisioQ  as  to  copies  is  without  meaning  nnless  so  con- 
strued. Congress  did  not  intend  ,the  supervisor  to  part  with  the  origi- 
nal records  of  his  office  without  retaining  copies. 

The  same  reasoning  is  applicable  to  the  third  charge  for  *  copies  of 
papers  on  fQe.' " 


Decision  by  William  Lawrence,  First  Comptroller, 

The  first  charge  of  $78.30  made  b^^  the  chief  supervisor  is  authorized 
by  sections  2020  and  2031  of  the  Revised  Statutes.  The  second,  third 
and  fourth  charges  are  made  without  any  authority  of  law. 

Section  2031  makes  all  the  provision  which  is  made  for  the  compen- 
sation of  chief  supervisors.  It  includes  the  allowance  to  be  made  for 
every  service  which  is  required  of  such  supervisors,  and  it  specifies,  in 
five  distinct  classes,  the  services  for  which  compensation  is  to  be  made, 
and  the  rate  or  amount  to  be  paid.  !N'o  compensa'tion  can  be  paid  by 
the  United  States  except  for  the  services  therein  designated.  This 
section  having  specifically  and  carefully  prescribed  the  services  for 
which  compensation  is  to  1>e  made,  not  only  does  not  authorize  any 
other  compensation,  but  by  necessary  inference  denies  the  right  of  the 
chief  .supervisor  to  any  compensation  for  any  other  service,  if  any, 
which  he  may  or  can  perform.  The  purpose,  and  as  to  the  chief  super- 
visor, the  sole  purpose  of  this  section,  is  to  prescribe  compensation.  In 
terms  it  does  not  prescribe  any  duty  or  confer  any  power.  The  duties 
and  powers  of  chief  supervisors  are  prescribed  in  other  sections  of  the 
statute,  the  meaning  of  which  may  be  construed  in  the  light,  and  by 
the  aid  of  this  section.  But  beyond  its  effect  in  thus  aiding  the  con- 
struction of  other  sections,  it  does  not  relate  to,  or  affect  the  powers  or 
duties  of  chief  supervisors.  These  are  prescribed  generally  and  in  spe- 
cific detail  as  to  classes  in  sections  2020  and  2026.  Keeping  in  view 
these  distinct  purposes  of  the  sections  mentioned,  as  to  compensation  in 
section  2031,  and  as  to  duties  and  powers  in  sections  2020  and  2026,  it  is 
clear  that  no  duty  is  imposed  on  a  chief  supervisor  to  retain  .in  his 
office,  or  to  certify  copies  to  be  so  retained,  of  papers,  &c.,  which  sec- 
tion 2020  requires  him  to  "file  with  the  Clerk  of  the  House  of  Repre- 
sentatives." It  seems  to  be  supposed  that  there  is  a  necessity  for  hm 
to  retain  such  copies.  But  a  necessity,  fancied  or  real,  cannot  make 
or  supply  a  statute.  Perhaps  it  may  aid  in  the  construction  of  a  mani- 
festly ambiguous  statute,  but  there  is  no  ambiguity  here.  Nor  is  there 
any  apparent  necessity  for  retaining  such  copies.  If  the  design  of  the 
statute  had  been  to  make  the  chief  supervisor  a  permanent  custodian 
of  the  records  in  question,  a  provision  expressly  requiring  him  to  retain 
the  originals,  or  inferentially,  as,  for  example,  by  requiring  him  to  trans- 
mit certified  copies  to  the  Clerk  of  the  House  of  Bepresentatives,  would 
have  been  made.  But  Congress  did  not  see  any  such  necessity,  and, 
consequently,  did  not  provide  for  it.    On  the  contrary,  the  statute 
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ignores,  and  by  inference  denies,  any  such  necessity;  and,  by  express 
provision,  makes  the  Clerk  of  the  Hoase  of  Eepreseutatives,  the  final 
and  permanent  cnstodian  of  the  records.  The  chief  supervisor  is  only 
their  temporary  custodian.  The  statute  (Bev.  Stat,  2020)  says,  ^^  he 
shall ^te  with  the  Cleric  of  the  House  of  Representatives^  all  the  evidence 
by  him  taken,  all  information  by  him  obtained,  and  all  reports  to  him 
made.''    (See  Rev.  Stat.,  sec.  5522.) 

The  law  does  not  contemplate  that  the  oflftce  of  the  chfef  supervisor 
shall  be  the  permanent  depository  of  such  "evidence,''  "information" 
and  "reports."  When  one  sufficient  custodian  is  thus  provided,  what 
is  the  necessity  for  another?  The  law  has  provided,  as  a  general  rule, 
onl}'-  one  custodian  for  other  public  records  vastly  more  important. 

Sectipn  2031  in  fixing  the  compensation  for  the  services  of  the  chief 
supervisor  says,  **  •  •  ♦  for  arranging  and  transmitting  to  Con- 
gress, as  provided  for  in  section  two  thousand  and  twenty,  any  report, 
statement,  record,  return,  or  examination,  for  each  folio  fifteen  cents; 
and  for  any  copy  thereof,  or  of  any  paper  on  file,  a  like  sum."  The 
chief  supervisor  is  a  temporary  custodian,  and  the  transferrer  merely ; 
the  Clerk  of  the  House  of  Representatives  is  the  custodian. 

When  the  chief  supervisor  had  transmitted  the  originals  to  the  Clerk 
of  the  House  of  Representatives,  he  ceased  to  be  the  depositary,  and 
his  duty  under  the  statute  was  fulfilled.  He  was,  quoad  custodian, 
functus  officio.  (Reeside's  Appeal,  4  Lawrence,  Compt.  Dec,  156.) 
Therefore,  the  making  of  copies /or  his  own  use  was  a  work  not  charge- 
able to  the  United  States.  The  statute  in  providing  fees,  does  say,  it 
is  true,  «  •  ♦  •  for  any  copy  thereof,  or  of  any  paper  on  file,  a  like 
sum  [fifteen  cents],"  but  it  is  not  therefrom  to  be  inferred,  that  copies 
are  to  be  made  for  the  chief  supervisor's  own  use,  or  for  reference  in 
his  office.  When  the  statute  provides  a  fee  for  every  duty  which  a  chief 
supervisor  may  be  required  to  perform,  it  does  not  follow  that  some  addi- 
tional service  which  no  statute  authorizes  or  requires  must  be  rendered 
for  his  office  or  for  the  United  States.  (Broom,  Leg.  Max.,  7th  ed.,  664.) 
The  meaning  of  the  statute  is  that,  when  Congress  or  any  private  per. 
son,  or  any  officer,  by  authority  of  law,  may  require  copies  of  the  original 
papers,  the  chief  supervisor  shall  be  entitled  to  a  compensation  of  fifteen 
cents  a  folio  for  making  them,  and  for  making  copies  "of  any  paper  on 
file,  a  like  sum."  Such  copies  may  be  required,  as  evidence  in  civil 
actions,  or  criminal  prosecutions,  or  otherwise,  before  the  records  have 
passed  from  the  custody  of  the  chief  supervisor.  The  provision  for 
compensation  for  such  copies  is  simply  a  recognition  of  the  common 
law  rulei,  that  public  records,  "may  be  proved  by  a  duly  authenticated 
copy-"  (1  Greenleaf,  Ev.,  §§  142,  484;  Gresley,  Equity  Evidence,  155j 
160;  1  Stark,  Ev,,  154.)  If  the  chief  supervisor  be  entitled  to  charge 
for  making  one  copy  for  his  own  use,  why  not  for  two,  three  or  four 
copies  f 

It  is  supposed  that  copies  are  necessary  "for  the  protection"  of  the 
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chief  supervisor.  How  such  necessity  can  exist  is  not.  showa.  The 
law  does  not  authorize  copies  for  such  purpose,  and  as  it  does  not,  no 
right  to  compensation  for  making  them  can  grow  out  of  a  fancied  neces- 
sity which  the  statute  ignores.  There  is  no  statute  which  gives  legal 
validity  to  the  claim  for  compensatioil  for  copies  on  this  ground. 

The  second  charge,  for  '^retained  copies,''  is  disallowed. 

The  third  charge,  "for  certified  copies"  of  papers  to  be  retained  in 
the  chief  supervisor's  office,  is  disallowed. 

The  fourth  charge — ^for  seals  to  certificates  of  such  copies^rfalls  with 
the  disallowance  of  the  third  charge. 

The  supervisor  will  be  allowed  the  proper  amount  for  entering  and 
indexing  the  records  of  his  office.* 

Treasury  Department, 

First  Comptroller's  Office^  August  27,  1883. 

*  The  foUowiug  are  head  notes  of  cases  decided  by  the  Court  of  Claims: 
A  chief  supervisor  of  elections  prepares  and  furnishes  instructions  for  his  subordinaies  by 
printing  them  in  pamphlet  form  and  filing  one  copy  as  a~part  of  the  records  of  his  ojjice. 
He  claims  fees  as  if  each  printed  copy  was  a  copy  of  the  paper  on  file  in  his  offlccj  vU 
fifteen  cents  per  folio. 

I.  The  Revised  Statu.tes  ($  iM3L),  which  allow  the  chief  sapervisor  of  electioDs  fif- 
teen ccDts  per  folio  for  a  copy  *<o/  any  paper  on  file"  in  his  office,  do  not  extend  to  a 
pamphlet  of  instructions  printed  by  him  and  sent  to  his  subordinates;  they  must  be 
regarded  as  original  instructions  printed  for  convenience;  filing  one  copy  did  not 
constitute  the  others  copies  of  it. 

II.  The  chief  supervisor  of  elections  has  no  power  to  administer  oaths. 

III.  A  commissioner  having  power  to  administer  oaths  is  entitled  to  no  fee  for  affix- 
ing his  seal  to  an  affidavit.     (Muirhead's  case,  13  Ct.  CI.,  251.) 

A  chief  supervisor  of  elections  prepares  instructions  for  the  supervisors.  He  files  the  original 
in  his  office  and  furnishes  copies  to  the  supervisors  by  sending  them  printed  copies.  To 
each  copy  he  attaches  a  certificate  under  his  hand  and  official  seal.  The  accounting  officers 
refuse  to  allow  him  compensation  by  the  folio  for  the  copies  furnishedj  as  copies  of  papem 
on  file  in  his  offi>oe.    He  brings  his  action^  and  the  defendants  demur. 

I.  A  chief  supervisor  of  elections  is  not  entitled  to  be  paid  15  cents  per  folio  for  each 
•copy  of  instructions  which  he  prepares  and  furnishes  to  the  supervisors.  (Rey.  Stat., 
$  2U31.) 

II.  The  fact  that  the  claimant  filed  his  original  instructions  in  writing  and  fur- 
nished to  each  supervisor  a  printed  copy  thereof,  certified  under  his  hand  and  official 
seal,  does  not  take  the  present  case  out  of  the  former  decision  of  this  court  relative  to 
his  compensation  for  such  service.     (13  Ct.  Cls.,  251.) 

III.  It  is  not  necessary  that  the  instructions  furnished  by  a  chief  supervisor  of 
elections  to  the  supervisors  undeif  him  be  certified  ad  copies  of  a  paper  on  tile  in  his 
office.  The  subordinates  are  bound  to  recognize  the  instructions  of  their  supervisor 
withont  formal  autheutication. 

IV.  Where  an  officer  gives  his  subordinates  formally  authenticat>ed  copies  of  his 
instructions  to  them,  aud  this  is  neitiier  required  nor  authorized  by  law,  he  cannot 
recover  for  the  copies  so  furnished.    (Muirhead's  case  continued  15  /d.,  116.) 
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IN  THE  MATTER  OF  THE  RIGHT  OF  THE  MARSHAL  OF  THE  DISTRICT 
OF  OREGON  TO  DOUBLE  THE  USUAL  FEE  FOR  SERVING  A  SUBPCENA 
ON  A  WITNESS  IN  ANOTHER  DISTRICT.— OREGON  MARSHAL'S  CASE. 


1.  A  sabpcena  for  a  wituess  in  a  criminal  case,  may  lawfully  issue  to  the  marshal  of 

the  district  in  which  it  is  issued,  to  be  by  him  served  on  such  witness  in  another 
district. 

2.  The  marshal  is  entitled  to  compensation  for  serving  such  subpoena  beyond  the 

limits  of  his  own  district. 

3.  The  opinion  of  Attorney-General  Black  of  February  9,  1859  (9  Op.  Att.-Geu.,  265) 

concurred  in. 

4.  The  opinion  of  Attorney-General  Bates  of  November  10,  1863  (11  Op.  Att.-Gen.,  4), 

that,  "The  Attorney-General  has  no  power  to  give  an  official  opinion  *  •  * 
for  the  guidance  of  *  *  *  [an]  auditor,  in  a  case  which  cannot  come  before 
*  *  *  [the  head  of  a  Department],"  and  the  opinion  of  Attorney-General 
Bates  of  June  5,  1861  (10  Jd.,  48),  that,  in  matters  within  the  jurisdiction  of  offi- 
cers in  the  Departments,  "  the  Attorney- General  has  no  power  to  decide  a  question 
of  law,''  concurred  in. 

5.  The  marshal  of  the  district  of  Oregon  is  entitled  only  to  the  usual  single  compensa- 

tiOD,  for  serving  a  subpcena  on  a  witness  residing  in  any  other  district. 

The  marshal  of  the  United  States  for  the  district  of  Oregon,  in  an 
acconnt  rendered  to  this  Department,  charges  twelve  cents  a  mile  for 
travel  to  serve  a  subpcena,  issued  in  a  criminal  catise,  on  a  witness  in 
San  Francisco,  Gal.,  and  one  dollar  for  the  service  of  the  writ.  The 
sabpoBna  was  served  April  25, 1883.  (See  form  of  subpoena,  2  Abbott, 
U.  S.  Practice,  309.)  The  question  is  presented  to  the  First  Comptroller 
to  decide  what  allowance  shall  be  made  to  the  marshal  for  the  travel 
and  service. 


Decision  by  William  Lawrence,  First  Comptroller. 
The  Revised  Statut-es  contain  the  following  sections : 

Sec.  787.  It  shall  be  the  duty  of  the  marshal  of  each  district  to 
attend  the  district  and  circuit  courts  when  sitting  therein,  and  to  exe- 
cute, throughout  the  district,  ail  lawful  precepts  directed  to  him,  and 
issued  under  the  authority  of  the  United  States^  and  he  shall  have 
power  to  command  all  necessary  assistance  in  the  execution  of  his  duty. 
[See  §  4299.] 

Sec.  788.  The  marshals  and  their  deputies  shall  have,  in  each  State, 
the  same  powers,  in  executing  the  laws  of  the  United  States,  as  the . 
Bherifis  and  their  deputies  in  such  State  may  have,  by  law,  in  executing 
the  laws  thereof. 

Sec.  823.  The  following  and  no  other  compensation  shall  be  taxed  and 
allowed  to  attorneys,  solicitors,  and  proctors  in  the  courts  of  the  United 
States,  to  district  attorneys,  clerks  of  the  circuit  and  district  courts, 
marshals,  commissioners,  witnesses,  jurors,  and  printers  in  the  several 
States  and  Territories,  except  in  cases  otherwise  expressly  provided  by 
law. 

32D83 
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Sec.  829.  For  serving  a  writ  of  subpoBna  on  a  witness,  fifty  cents ; 
and  no  further  compensation  shall  be  allowed  for  any  copy,  summons 
or  notice  for  a  witness.    ♦    •    ♦ 

For  travel,  in  going  only,  to  serve  any  process,  warrant,  attachment, 
or  other  writ,  including  writs  of  subpoena  in  civil  or  criminal  cases,  six 
cents  a  mile,  to  be  computed  from  the  place  where  the  process  is  returned 
to  the  place  of  service,  or,  when  more  than  one  person  is  served  there- 
with, to  the  place  of  service  which  is  most  remote,  adding  thereto  the 
extra  travel  which  is  necessary  to  serve  it  on  the  others. 

Sec.  837.  The  district  attorneys  and  marshals  for  the  districts  of 
Oregon  and  Nevada  shall  be  entitled  to  receive,  for  the  like  services, 
double  the  fees  hereinbefore  provided;  but  neither  of  them  shall  be 
allowed  to  retain  of  such  fees  any  sum  exceeding  the  aggregate  com- 
pensation of  such  officer  as  hereinbefore  provided. 

(Dreskill  «.  Parish,  5  McLean,  241;  2  Abbott,  U.  S.  Practice,  136;  In 
re  Phillip  Henrich,  5  Blatchford,  420;  2  Op.  Att.-Oen.,  564.) 

It  is  important  to  observe  that  sections  823  and  829  are  taken  from 
the  act  of  February  26, 1853  (10  Stat.,  161),  and  see  act  of  March  3, 
1855  (10  Stat.,  670,  671),  and  that  section  837  is  taken  from  the  act  of 
February  27, 1865  (13  Stat.,  440). 

On  the  9th  of  February,  1859,  Attorney-General  Black  advised  the 
Secretary  of  the  Interior,  who  then  had  supervision  over  marshals' 
accounts  (Act  August  16, 1856, 11  Stat.,  49,  sec.  4),  that,  <' A  marshal  of 
the  United  States  is  entitled  to  compensation  for  serving  a  subpoena  in 
a  criminal  case  on  a  witness  beyond  the  limits  of  his  own  district,  and 
also  for  executing  an  attachment  on  the  same  witness  for  failing  to  ap- 
pear" (9  Op.  Att.-Oeu.,  265).  This  opinion  was  concurred  in  by  the 
then  Secretary  of  the  Interior  (letter  Setfy  Int.  to  First  CJompt.,  Feb- 
ruary 12, 1859).  These  are  opinions,  not  decisions  (3  Lawrence,  Compt. 
Dec.,  Introduction  xvi;  11  Op.  Att.-Gen.,  5;  10  Jd.,  48).  Since  the 
Secretary  of  the  Interior  no  longer  has  any  supervision  over  these  ac- 
counts, there  is  no  provision  of  law  which  authorizes  any  such  opinion 
even  as  advisory  to  accounting  officers.  {Id.)  The  opinion  of  Attorney- 
General  Black  is,  however,  fully  concurred  in  on  the  point  upon  which 
it  was  given.  It  may  be  regarded  as  settled  that  the  subpoena  now  in 
question  was  properly  issued,  and  that  the  marshal  of  Oregon  is  entitled 
to  compensation  for  serving  it 

The  question,  how  muoh  compensation  the  marshal  is  entitled  to  re- 
ceive for  the  service  now  in  question,  is  not  without  difficulty.  The  act 
of  February  26, 1853  (10  Stat,  169),  prescribing  costs  and  fees  for  all 
officers  of  courts,  contained  the  following  promo: 

^^That  in  the  State  of  California  and  the  Territory  of  Oregon,  officera, 
jurors,  and  witnesses  shall  be  allowed,  for  the  term  of  two  years,  double 
the  fees  and  compensation  allowed  by  this  act,  and  the  same  fees  al- 
lowed by  this  act,  with  fifty  per  cent,  added  thereto,  for  two  years 
thereafter." 

The  act  of  February  27,  1865  (13  Stat.,  440,  sec.  6),  '*  providing  for  a 
district  and  a  circuit  court  of  the  United  States  for  the  district  of  Nevada 
and  for  other  purposes",  declares: 

^'That  the  marshal  and  district  attorney  of  the  United  States  for  said 
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district  of  !N'evada,  and  also  for  the  district  of  Oregon,  shall  severally  be 
entitled  to  charge  and  receive  for  the  services  they  may  perform  doable 
the  fees  and  compensation  allowed  by  the  act  entitled,  ^An  act  to  reg- 
ulate the  fees  and  costs  to  be  allowed  clerks,  marshals,  and  attorneys 
of  the  circait  and  district  conrts  of  the  TJnited  States,  and  for  other 
purposes,'  approved  February  twenty-six,  eighteen  hundred  and  flfty- 
three:  Provided^  That  the  aggregate  compensatioD  allowed  said  officers 
sh^ll  not  exceed  the  amount  provided  for  such  officers  by  said  act." 

This  is  carried  into  the  Bevised  Statutes,  as  section  837. 

It  will  be  noticed  that  the  act  of  1853  apparently  in  terms  limits 
the  doable  allowance  for  services  ^^  in  *  •  •  the  Territory  of  Oregon  " 
while  the  act  of  1865  declares  that  '^  the  marshal  •  •  •  for  the  dis- 
trict of  Oregon  shall  *  *  *  be  entitled  to  charge  and  receive  for 
the  services"  he  "may  perform,  double  the  fees,"  &c.  This  gives  some^ 
color  to  the  claim,  that  he  is  entitled  to  double  compensation  for  all 
services  he  may  perform,  whether  in  or  out  of  his  district.  Statutes 
are  to  be  construed,  however,  not  solely  by  their  letter,  but  in  view  of 
their  purpose.  In  reenacting  a  statute,  it  does  not  necessarily  follow 
that  every  change  of  phraseology  is  to  result  in  a  change  of  meaning. 
Thus,  it  is  said,  "slight  changes  of  language  will  not  work  changes  of 
meaning."  So  a  revision  made  to  render  a  statute  more  plain,  "is  to 
receive  the  interpretation  which  has  been  given  to  the  old  laws,  except 
where  the  contrary  intention  affirmatively  appears.  ( Bishop,  Written  Laws 
98,  144.)  It  is  quite  apparent  that  Congress  intended  to  give  the 
double  compensation  only  in  those  cases  in  which  the  statute  expressly  re- 
quires it.  Thus,  section  823  of  the  Bevised  Statutes  declares  that  only 
the  single  fees  authorized  by  section  829  shall  be  paid,  "except  in  cases 
otherwise  expressly  provided  by  law."  As  to  the  fee  now  under  consid- 
eration, therefore,  the  rule  of  construction  does  not  apply,  that  reason- 
able doubts  arising  on  an  ambiguous  statute  which  gives  compensation 
to  an  officer,  are  generally  to  be  resolved  in  his  favor.  (Utah  District 
Attorney's  case,  3  Lawrence,  Compt.  Dec.,  122;  Dnrkee's  case.  Id.,  165.) 

The  real  question,  therefore,  is  this:  Does  the  statute  expressly  pro- 
vide double  compensation  for  the  service  in  question  f 

Among  the  considerations  which  tend  to  show  that  it  does  not,  are 
these: 

1.  The  act  of  February  26, 1853  (10  Stat.,  169),  by  reasonable  inter- 
pretiation  of  its  terms,  in  view  of  the  rule  of  construction  just  stated, 
gives  double  compensation  only  for  services  "»»  •  •  •  the  Territory 
of  Oregon."  The  act  of  February  27, 1865  (13  Stat.,  440,  sec.  6),  repro- 
duced in  section  837  of  the  Bevised  Statutes,  does  not  expressly  show  a 
purpose  to  adopt  a  different  rule  as  to  process  served  out  of  the  district. 

2.  All  these  statutes  have  in  view  the  general  duties  and  services  of 
the  marshal  of  Oregon,  which  are  to  be  performed  in  the  district.  Their 
controlling  purpose  was  not  to  provide  for  the  rare  and  exceptional  cases 
in  which  the  marshal  may  serve  a  subpoena  in  another  district;  nor  are 
these  within  their  general  object.  Their  language  does  not  necessarily 
and  expressly  require  them  to  be  extended  to  the  exceptional  caries. 
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3.  The  reason  for  which  the  provision  for  doable  compensatioa  was 
made,  does  not  extend  to  services  rendered  outside  of  Oregon.  The 
provision  was  made  because  of  the  great  expense  ot  subsistence,  the 
small  amount  of  business,  the  sparseness  of  population,  and  the  want 
of  railroad  facilities  in  Nevada  and  Oregon,  as  compared  with  other 
States.  This  reason  cannot  apply  to  service  performed  by  the  marshal 
of  Oregon  in  other  districts,  where  only  single  compensation  is  author- 
ized. A  portion  of  the  travel  to  serve  the  subpoena  was  in  Oregon,  but 
any  reason  which  might  apply  to  that,  could  not  extend  to  travel  in 
California.  There  seems  to  be  no  provision  making  a  distinction  in  the 
compensation  for  travel  between  that  portion  performed  in  Oregon  and 
that  in  California.  The  service  is  an  entirety,  and  the  subpcsna  was 
served  in  California. 

4.  The  statute  does  not  require  the  subpoena,  in  such  case  as  this,  to 
be  served  by  the  marshal  of  Oregon.  The  district  of  Oregon  is  in  the 
same  circuit  with  California.  The  subpoena  in  this  case  might  have 
been  transmitted  to,  and  served  by,  the  marshal  of  California  (9  Op. 
Att.-Gen.,  266). 

It  cannot  be  presumed  that  Congress  intended  to  allow  more  compen- 
sation to  the  marshal  of  Oregon  for  service  and  travel  in  Califomiai 
than  it  allows  to  the  marshal  of  California  for  service  and  travel  in  his 
own  district.  It  can  scarcely  be  presumed  that  Congress  intended  to 
authorize  double  compensation  for  a  mode  of  service  both  unusual  and 
generally  unnecessary.  Such  double  compensation  would  invite  service 
in  the  unusual  and  unnecessary  manner.  If  the  marshal  of  California, 
or  of  any  other  district,  should  serve  a  similar  subpoena  on  a  witness  in 
Oregon,  he  would  be  entitled  only  to  the  ordinary  single  compensation. 

It  seems  to  be  a  reasonable  conclusion  from  all  that  has  been  stated 
that  for  the  service  of  the  subpoena  in  question,  the  marshal  of  Oregon 
is  entitled  only  to  the  single  compensation  authorized  to  be  paid  to 
marshals  generally. 

The  allowance  of  compensation  will  be  made  accordingly. 

Tbeasubt  Depabtmbnt, 

First  Comptroller's  Office,  September  13, 1883. 
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IN  THE  MATTER  OF  THE  RIGHT  OP  THE  PROPER  ACCOUNTING  OFFI- 
CERS, IN  ADJUSTING  THE  CLAIM  FOR  SALARY  OF  AN  OFFICER  OF  THE 
GOVERNMENT,  TO  SET  OFF  AGAINST  SUCH  CLAIM  A  JUDGMENT  IN 
FAVOR  OF  THE  UNITED  STATES  AGAINST  SUCH  OFFICER.— PEASE'S 
CASE. 


Iq  November,  1875,  the  United  States  recovered  a  jadgment  against  M.,  a  defaalting 
postmaster,  and  against  P.,  a  surety  on  the  official  bond  of  such  postmaster.  P.  was 
sabseqnently  appointed  a  receiver  of  public  moneys  at  a  land-office,  and  as  saoh 
became  entitled  to  the  payment  of  salary  and  compensation  by  the  United  States. 
Held:  (1.)  The  proper  accounting  officers,  in  adjasting  the  claim  of  said  receiver, 
are  authorized  to  set  off  the  judgment  against  the  amount  due  for  salary  and  com- 
pensation. (McKnight  v.  United  States,  98  U.  S.,  179.)  (2.)  The  right  to  make 
such  set-off  exists  on  general  principles  of  National  executive  common  law,  and  by 
force  of  section  236  of  the  Revised  Statutes.  (3.)  Such  salary  and  compensation 
may  be  withheld  by  virtue  of  the  act  of  March  3,  1875.  (18  Stat.,  481.)  (4.)  The 
opinions  of  Attorneys-General,  Wirtj  of  June  30,  1823  (1  Op.  Att.-Gen.,  617)  on  the 
act  of  March  3, 1823  (3  Stat.,  749) ;  Wirt,  July  22, 1824  {Id.,  676),  on  the  act  of  March 
3,  1823  (3  Stat.,  763);  Butler,  March  21,  1836  (3  Id,,  52),  on  the  act  of  January  25, 
1828  (4  Stat.,  246),  now  section  1766  of  the  Revised  Statutes;  and  of  Legate,  May 
24, 1842  (4  Id,,  33),  on  the  same  act  of  March  3,  1828,  and  the  act  of  March  3, 1797 
<1  Stat.,  512),  considered.  (5.)  An  affirmative  statute,  with  no  negative  implied, 
does  not  repeal  the  existing  common  law  or  a  prior  statute.  (6.)  The  Executive 
Departments  of  the  National  Government  recognize  and  adopt  general  principles 
of  Na'lional  executive  common  law. 

In  1873,  H.  B.  Pease  and  O.  0.  French  became  the  sureties  of  H^  0. 
Manker  on  his  official  bond  as  postmaster  at  Winona,  Mississippi. 
Manker  defanlted,  and  the  United  States  recovered  judgments  on  said 
bond  against  him  and  his  sureties,  November,  1875,  for  $9,532.36  and 
costs,  and  May,  1876,  for  $267.07  and  costs.  Since  the  rendition  of  said 
judgments  said  Pease  has  been  duly  appointed,  and  now  is,  receiver 
of  public  moneys  at  the  land  office  at  Watertown  in  Dakota  Territory. 
(Bev.  Stat,  2234,  3639.)  The  question  now  arises  whether  his  salary, 
fees,  and  commissions,  shall  be  paid,  or  withheld  and  applied  as  a  credit 
on  said  judgments.  The  law  requires  him  to  deposit  in  the  Treasury 
fees  received  by  him.    (Eev.  Stat.,  2245.) 

Han.  Oeorge  K  Harris  and  Mr.  Oliver  submitted  the  following  argu- 
ment for  Pease : 

There  is  no  authority  for  withholding  payment  of  salary.  The  act 
of  Congress  of  January  25, 1828  (4  Stat.,  246),  incorporated  as  section 
1766  of  the  Bevised  Statutes,  does  not  apply  to  salaries  in  such  case  as 
this.  Wirt,  Attorney-Genetal,  opinion  June  30,  1823,  on  the  Navy 
appropriation  act  of  March  3,  1823,  (lOp.  Att-Gen.,  617);  Butler, 
Attorney-General,  opinion  March  21, 18J6  (3  Id.j  52),  on  act  of  January 
25,  1828.  This  cites  and  approves  the  opinion  of  Wirt,  Attorney- 
General,  of  July  22,  1824  (W.,  676),  in  which  it  is  said:  '^  the  phrase 
^who  is  in  arrears  to  the   United  States',  seems    •    •    •    to  apply 
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natarally  and  properly  only  to  persons  who,  having  previous  transac- 
tions of  a  pecuniary  nature  with  the  Government,  are  found,  upon  a 
settlement  of  those  transactions  to  be  in  arrears  to  the  GovernmeDt, 
by  holding  in  their  hands  public  moneys  which  they  are  bound  to 
refund." 

The  act  of  March  3,  1875  (18  Stat.,  481),  has  no  reference  or  applica- 
tion to  the  salary  or  compensation  of  an  officer  of  the  United  States. 
[See  opinion,  Legare,  Attorney-General,  May  24,  1842,  4,  Op,  Att.- 
Gen.,  33.]  It  does  not  refer  to  an  officer.  It  refers  to  plaintiffs  or 
claimants  against  the  United  States.  An  officer  receiving  a  salary  and 
comi>ensation  fixed  by  law,  is  not  a  claimant  against  the  G<^veniment 
in  the  ordinary  acceptation  of  the  term,  and  was  not  intended  by 
Congress  to  be  embraced  in  this  act  referring  to  claimants.  The  act 
says:  ''or  other  claim  duly  allowed  by  legal  authority."  It  would  be 
a  strict  and  unwarranted  construction  to  hold  that  an  officer's  salary 
or  compensation  is  ''a  claim  duly  allowed  by  legal  authority.^  The 
phrase,  ^'' claimant^ ^  does  not  embrace  an  officer.  If  the  act  of  1875 
was  intended  to  embrace  any  officer,  it  must  embrace  all,  including 
Senators  and  Kepresentatives,  and  if  so^  the  people  might  be  deprived 
of  representation.  It  is  purely  a  (]^estion  of  set-off  of  mutual  debts 
between  the  Government  and  a  plaintiff'  or  claimant.  (United  Suites 
V.  Macdaniel,  7  Pet.,  1 ;  see  United  States  v.  Ripley,  7rf.,  18 ;  United 
States  V.  Fillebrown,  Id,^  28).  As  to  extra  services  of  collectors  of 
customs  (Converse  v.  United  States,  21  How.,  463).  In  suits  by  the 
United  States  where  the  defendant  had  pleaded  set-off,  and  proved  an 
excess  in  his  favor,  the  courts  could  not  allow  him  judgment  for  such 
excess.  (United  States  v.  Eckford,  6  Wall.,  484;  see  United  States  r. 
Bank  of  the  Metropolis,  15  Pet,  377 ;  United  States  v.  Bobeson,  9  /tf., 
319 ;  United  States  r.  Hawkins,  10  id.,  125).  ^ 

No  set-off  can  be  made,  because  no  statute  authorizes  it,  and  set-off 
was  unknown  to  the  common  law.  (1  Sawle,  Pa.,  293;  Babington  8e^ 
off  1 ;  3  Tomlin's  Law  Diet.,  466;  9  Pet.,  319 ;  4  Dall,  Pa.,  303 ;  9  Granch 
213 ;  1  Paine,  156).  Setoff,  so  far  as  authorized,  only  gives  auUiority 
to  courts,  not  executive  officers.  (Stat.  2  Geo.,  2  ch.  22 ;  7  Pet.,  1,  28  f 
15  Pet,  371;  4  S.  &  M.,  Miss.,  538,  549;  7  Geo.,  Miss.,  143;  10  Id.,  60). 


Opinion  by  William  Lawrence,  First  Comptroller. 

The  question  in  this  case  may  be  thus  stated:  When  a  judgment  haa 
been  rendered  in  favor  of  the  United  States  against  a  defaulting  post- 
master and  the  surety  on  his  official  bond,  and  such  surety  afterwards 
becomes  a  receiver  of  public  moneys  at  a  land  office,  entitled,  as  such 
officer,  to  salary  and  compensation  from  the  United  States,  can  the 
proper  accounting  officers,  in  settling  his  account,  set  off  the  judgment 
indebtedness  against  such  salary  and  compensation!  This  question 
has  been  already  decided,  on  principle,  in  the  affirmative  (Ochiltree's 
case,  ante,  102).  Thus,  in  Taggart  v.  United  States  (17  Ct.  01.,  327),  it  is 
said : 

"  Where  a  person  is  both  debtor  and  creditor  of  the  United  States^ 
in  anyformy  the  officers  of  the  Treasury  Department,  in  settling  the  ac- 
counts, not  only  have  the  power,  but  are  required  in  the  proper  discharge 
of  their  duties,  to  set  off  the  one  indebtedness  against  the  other,  and  to 
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allow  and  certify  for  payment  only,  the  balance  foand  dne  on  one  side 
or  the  other.  Section  1766  of  the  Revised  Statutes  so  provides,  and 
special  provisions  on  the  sabject,  to  meet  the  case  of  jadgments  recov- 
ered against  the  United  States  'or  other  claim  duly  allowed  by  legal 
authority,'  are  made  by  the  act  of  March  3, 1875,  ch.  149  (18  Stat.,  481). 
But  the  right  of  set-off  in  such  cases  exists  independently  of  those  special 
enactmentSy  and  is  founded  upon  what  is  now  section  236  of  the  Revised 
Statutes^  as  follows: 

"Sec.  236.  All  claims  and  demands  whatever,  by  the  United  States 
or  against  them,  and  all  accounts  whatever  in  which  the  United  States 
are  concerned,  either  as  debtors  or  creditors,  shall  be  settled  and  ad- 
justed in  the  Department  of  the  Treasury." 

The  duty  of  the  accounting  officers  in  matters  of  set-off  has  frequently 
been  recognized  by  the  courts.  (McKnight's  case,  13  Ct.  CL,  306,  af- 
firmed on  appeal  [98  U.  S.,  179];  Bonnafon's  case,  14  Ot.  CL,  489). 

Some  confusion  has  existed  as  to  the  right  to  make  setoffs  in  such 
cases,  under  the  act  of  March  3, 1823  (3  Stat.,  749),  «nd  that  of  January 
25, 1828  (4  Stat.,  246),  as  carried  into  section  1766  of  the  Eevised  Stat- 
utes, on  account  of  certain  opinions  of  Attorneys-General,  given  long 
since  by  Wirt,  opinions  June  30, 1823  (1  Op,  Att.-6en.,  617);  and  July 
22, 1824(17(1.,  676);  by  Butler,  opinion  March  21, 1836  (?  Jiff.,  52);  and  by 
Legare,  opinion  May  24, 1842  (47(2.,  33).  These  opinions  were  given  as 
to  the  efftct  of  particular  statutes,  and  did  not  reach  the  question  of 
the  right  of  the  Government  to  make  a  set-off  ind^endently  of  thenij 
either  (1)  on  general  principles  of  National  executive  common  law,  or 
(2)  by  force  of  some  other  statute,  or  (3)  when,  as  in  this  case,  the  United 
States  has  a  judgment.  Since  those  opinions  were  given,  the  Supreme 
Court,  at  January  Term  1841,  in  Gratiot  v.  United  States  (15  Peters, 
370),  discussed  the  question,  ^<  whether  the  Treasury  Department  had  a 
right  to  deduct  the  pay  and  emoluments  of  the  defendant  [Gratiot],  as 
a  General  of  the  Army,  and  while  he  was  Chief  Engineer,  by  setting 
them  off,  against  the  balance  reported  against  him,  on  account  of  his 
superinteudency  of  Forts  Monroe  and  Calhoun."    The  court  said: 

^<The  United  States  possess  the  general  right  to  apply  all  sums  due 
for  such  pay  and  emoluments  to  the  extinguishment  of  any  balances 
due  to  them  by  the  defendant  on  any  other  accounty  whether  owed  by 
him  as  a  private  individual  or  as  Chief  Engineer.  It  is  but  the  exercise 
of  the  common  righty  which  belongs  to  every  creditor^  to  apply  the  unap- 
propriated moneys  of  his  debtor,  in  his  hands,  in  extinguishment  of  the 
debts  due  to  him."  This  case  is  referred  to  and  reaffirmed  in  McKnight's 
case  (98  U.  S.,  186),  where  it  was  held,  in  substance,  that,  a  party  in 
whose  favor  "  a  claim  against  the  United  States  was  allowed  by  the 
proper  [accounting]  officers,"  •  •  •  *<  being  then  indebted  as  surety 
on  an  ofticial  bond  given  to  the  United  States,  the  amount  of  such  in- 
debtedness was  properly  retained  by  the  Treasury  Department  as  a  set- 
off to  await  the  final  adjustment  and  settlement  of  the  accounts  of  his 
principal."  This  overrules  the  opinion  of  the  Attoriiey-0eneral,  which 
took  a  different  view,  and  goes  far  beyond  the  ordinary  doctrine  and 
practice  of  set-off  in  courts.  The  whole  argument  submitted  in  this 
case  as  to  set  off  fails  to  meet  this  view.  So  carefully  does  the  common 
law  protect  the  rights  of  the  Government  that  it  is  well  settled  that, 
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^Hhe  common  law  secures  to  the  State  the  right  to  have  its  debts  paid 
out  of  the  property  of  its  debtor,  remaining  in  his  hands,  and  no  lien 
standing  in  the  way,^  even  in  preference  to  other  creditors.  State  v. 
Bank  of  Maryland  (6  Gill  &  J.,  206). 

This  sabject  has.  been  elsewhere  somewhat  fully  discussed,  and  numer- 
ous authorities  cited.    (Georgia  case,  antCj  354.) 

It  is  thus  shown  that  a  set-off  may  be  made  in  this  case,  either  (1)  on 
general  principleSj  without  the  aid  of  a  statute,  or  (2)  by  force  of  section 
236  of  the  Revised  Statutes,  or  (3)  by  force  of  the  act  of  January  25, 
1828  (4  Stat.,  246).  National  executive  common  law  is  as  much  a  law 
for  executive  officers  as  judicial  common  law  is  law  for  courts.  Usage 
makes  executive  common  law  as  well  as  judicial  common  law  (2  Op. 
Att.-Gen.,  658;  Lawrence,  Oompt.  Dec,  Introd.,  xxii).  Usages  which 
secure  the  great  ends  of  justice  must  necessarily  be  adopted.  A  usage 
which  would  do  injustice  to  the  Government  is  a  wrong  to  all  the  people? 
and  can  neither  endure  nor  be  tolerated.  The  authority  to  make  the 
set-oflf,  if  it  exist  on  general  principles  of  National  executive  common  lauj 
could  be  taken  away  by  a  statute.  But  neither  section  1766  of  the  Re- 
vised Statutes,  nor  the  act  of  March  3, 1875  (18  Stat.,  481),  has  any  such 
eflFect.  Neither  this  section,  nor  this  act,  is  negative  in  terms  or  by  in- 
ference, and  hence  cannot  repeal  the  prior  common  law  or  a  prior  stat- 
ute. (Potter's  Dwarris,  Stat.,  74, 154;  Hardcastle,  Statutory  Law,  167; 
Bishop,  Written  Laws,  153,  154;  Sedgwick,  Construction  Stat,  and 
Const.  L.,  2d  ed.,  31).  Neither  was  designed  to  repeal  or  change  the 
power  given  by  section  236  of  the  Revised  Statutes,  which  gives  a  stat- 
utory authority  to  make  the  set-off.  All  the  statutes  referred  to,  and 
the  common-law  principles,  are  to  be  construed  as  in  pari  materia ; 
effect  is  to  be  given  to  each,  and  neither  is  to  be  deemed  a  repeal  by 
implication  of  either  of  the  others. 

In  view  of  all  this,  it  may  well  be  maintained  that  the  claimant  in 
this  case  is  ^4n  arrears  to  the  United  Stated"  within  the  meaning  of 
section  1766  of  the  Revised  Statutes,  and  notwithstanding  the  opinions 
heretofore  given  on  the  subject.  The  courts  have  either  taken  this  view 
in  decisions  to  which  reference  has  already  been  made,  or  have  asserted 
the  right  of  set-off  without  reference  to  this  section.  This  view  of  section 
1766  is  confirmed  by  another  consideration.  Prior  to  the  act  of  January 
25^  1828  (4  Stat.,  246),  similar  provisions  were  inserted  in  annual  appro- 
priation acts.  The  act  of  March  3, 1823  (3  Stat.,  763)  contained  the 
usual jpromo;  ''That  no  money  appropriated  by  this  act,  shall  be  paid 
to  any  person,  for  his  compensation,  who  is  in  arrears  to  the  United 
States,  until  such  person  shall  have  accounted  for,  and  paid  into  the 
Treasury,  all  sums  for  which  he  may  be  liable."  But  it  contained  an 
additional  proviso :  ''  That  nothing  in  this  section  contained  shall  extend 
to  *  *  *  the  appropriation  for  compensation  to  the  Vice-President 
of  the  United  States.''  This  evidently  shows  that  the  word,  compensation^ 
was  used  to  include  salaries^  and  that,  without  some  limitation,  the 
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words, "  persons  ♦  •  •  in  arrears  to  the  United  States/'  were  under- 
stood to  include  officers  who  were  in  any  form  indebted  to  it. 

Section  1766  of  the  Eevised  Statutes  declares  that,  "  no  money  shall 
be  paid  to  any  i>er6on  for  his  compensation  who  is  in  arrears  to  the 
United  States.''  Bouvier  defines  the  noun,  " arrears,"  as:  "Any  money 
dne  and  unpaid  at  a  given  time.  The  remainder  of  an  account  or  sum 
of  money  in  the  hands  of  an  accountant."  Webster  says:  "A  person 
may  be  in  arrear  for  the  whole  amount  of  a  debt ;  but  arrears  and  arrear- 
a>ge  imply  that  a  part  has  been  paid."  The  phrase,  ^Hn  arrears  to  the 
United  States,"  simply  moans  indebted  to  the  United  States  in  any  form 
finally  ascertained^  but  the  right  to  retain  money  in  certain  cases  extends 
beyond  this  (McKnight  v.  United  States,  98  U.  S.,  179).  The  statute  is 
remedial^  and  is  to  be  liberally  comtrued  to  effect  its  object  to  secure  the 
rights  of  the  United  States.  Any  construction  of  it  which  would  pre- 
vent the  United  States  from  obtaining  by  means  of  the  ordinary  method 
of  set-off  the  just  payment  of  debts  due  it,  is  entitled  to  no  favor. 

The  act  of  March  3,  1875  (18  Stat.^  481),  provides: 

"That  when  any  final  judgment  recovered  against  the  United  States, 
or  other  claim  duly  allowed  by  legal  authority,  shall  be  presented  to  the 
Secretary  of  the  Treasury  for  payment,  and  the  plaintiff  or  claimant 
therein  shall  he  indebted  to  the  United  States  in  any  manner^  whether  as 
principal  or  surety^  it  shall  be  the  duty  of  the  Secretary  to  withhold 
payment  of  an  amount  of  such  judgment  or  claim  equal  to  the  debt 
thus  due  to  the  United  States." 

This  act  is  remedial j  and  is  to  be  liberally  construed  to  effect  its 
object,  which  is  to  secure  to  the  United  States  the  right  of  set-off 
against  all  persons  indebted  to  it.  It  certainly  contains  no  word  or 
phrase  which  excepts  any  debtor  to  the  United  States  from  its  opera- 
tion. Its  terms  are  sufficiently  comprehensive  to  include  all  debtors. 
This  has  been  sufficiently  shown  in  discussing  elsewhere  the  word, 
''claim,"  and  it  is  unnecessary  now  to  repeat  the  reasoning  on  the 
subject.  (Claims- Assignment  case,  3  Lawrence,  Oompt.  Dec,  13,  395; 
s.  c,  ante  36.)  And  this  act  seems  to  have  been  passed  to  meet  any 
possible  objection  to  the  right  of  the  United  States  to  make  a  set-off, 
which, might  arise  by  reason  of  the  opinions  of  Attorneys  General, 
to  which  reference  has  been  made.  Exceptions  which  make  favored 
classes,  and  give  them  exemptions  without  any  adequate  reason,  are 
certainly  not  to  be  created  by  mere  construction.  It  may  well  be  con- 
cluded, that  the  salary  and  compensation  payable  to  the  claimant  in 
this  case,  when  allowed  by  the  proper  accounting  officers,  is  a  ''claim 
duly  allowed"  within  the  meaning  of  the  act  of  March  3,  1875. 

It  is  well  settled,  that  an  offixier  may  sue  the  United  States  in  the 
Court  of  Claims  for  his  salary^  due  under  section  1059  of  the  Revised 
Statutes,  which  gives  that  court  jurisdiction  of  "all  claims  founded 
upon  any  law  of  Congress,  *  *  *  or  upon  any  contract,"  &c. 
(Patton's  case,  7  Ct.  CL,  362;  Twenty-percent,  cases,  9  Id.y  302;  s.  c, 
20  Wall.,  179;  Daiaese's  case,  15  Ct.  CI.,  64;  Mitchell's  case,  18  Id,,  281.) 
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It  is  thus  shown  that  an  officer  so  saing  is  a  claimant,  and  that  his 
demand  for  salary  is  a  claim.  And  in  such  action  the  court  has,  by 
virtue  of  the  same  section,  jurisdiction  of  "  all  setoffs  *  •  •  on  the 
part  of  the  Government.''  It  does  not  seem  probable  that  Congress 
failed  to  give  to  accounting  officers  a  jurisdiction  over  salaries  as  exten- 
sive as  that  of  the  Court  of  Claims.  Certainly  the  statutes  are  not  so 
drawn  as  to  require  any  such  construction.  If  the  claimant  should  sue 
in  the  Court  of  Claims  to  recover  his  salary,  he  would  be  met  with  a 
setoff  of  the  judgment  which  the  United  States  holds  against  him. 
There  is  no  reason  why  he  should  not  be  met  with  the  set-off  now. 

The  authority  of  the  proper  accountiog  officers  to  make  the  set-off  in 
this  case,  is  well  supported  by  (1)  general  principles  of  national  execu- 
tive common  law,  by  (2)  statute,  reason  and  justice,  and  by  (3)  the 
power  and  duty  inherent  in  their  offices.  It  seems  to  be  supposed  that 
the  jurisdiction  of  courts  as  to  set-off,  has  some  connection  with  this 
subject.  Courts  of  law  have  no  jurisdiction  at  common  law  over  set- 
off. Such  jurisdiction  in  these  courts  exists  only  by  statute.  Set-off  is 
a  subject  of  equity  jurisdiction.  Bat  this  has  nothing  to  do  with  the 
authority  or  duty  of  accounting  officers.  They  exercise  a  different 
jurisdiction,  by  virtue  of  statutes,  which  do  not  relate  to  courts,  and  by 
virtue  of  authority  inherent  in,  and  incidental  to  the  character  of  their 
offices.  We  are  not  now  ii^quiring  after  the  jurisdiction  of  courts  as 
given  by  statute,  or  as  growing  out  of  their  organization  recognizing 
common  law  powers  and  principles.  We  are  looking  to  the  jurisdiction 
of  accounting  officers,  whose  powers  are  to  be  so  construed  as  to  secure 
the  great  ends  of  justice  alike  for  citizens,  and  the  Government,  unless 
the  statutes  under  which  they  act,  or  the  general  character  of  the  office 
they  exercise,  necessarily  limits  their  authority  so  as  to  secure  a  failure 
of  justice.  The  maxim  applies  as  well  to  accounting  officers  as  to  courts, 
bonijudicis  est  ampliare  jurisdictionem^  or  as  Lord  Mansfield,  C.  J.,  said, 
^Hhe  true  text  is,  bonijudicis  est  ampliare  justiciam"  (1  Burr.,  304). 
Lord  Hobart  commended  the  judge,  ^^  who  seems  fine  and  ingenious  so 
it  tend  to  right  and  equity"  (Hob.,  125). 

The  set-off  will  be  made  accordingly. 

Treasuby  Department, 

First  Comptroller's  Office^  October  11, 1883. 
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IN   THE   CIRCUIT    COURT    OF   THE  UNITED    STATES   FOB 
THE  WESTERN  DISTRICT  OF  VIRGINIA. 

September  Term,  1883,  at  Harrisonburg. 

The  United  States  v.  D.  H.  Ralston,  as  administrator  of  A.  8 
Oray^  deceased^  late  riiarskal  of  the  western  district  of  Virginia^  and 
Edward  McM ahon,  surety. 

1.  The  proper  accounting  officers  of  the  Treasury  Department  are,  by  sectidn  846  of 

the  Revised  Statutes,  empowered  to  revise  the  accounts  of  district  attorneys* 
marshals,  and  clerks  of  United  States  courts,  although  such  accounts  may  have 
.been  approved  by  an  order  of  the  proper  United  States  circuit  or  district  court. 

2.  Under  section  886  of  the  Revised  Statutes  transcripts  from  the  books  of  the  Treas- 

ury Department  are  not  prima  facie  proofs  of  the  facts  and  statements,  which 
such  transcripts  contain,  but  are  merely  ''evidence"  competent  to  go  before  the 
court  and  jury  for  what  the  transcripts  may  be  deemed  by  the  court  and  jury  to 
prove :  They  are  to  be  presumed  to  present  facts,  in  the  absence  of  contrary 
evidence. 

3.  The  rnliDg  made  by  the  First  Comptroller  (Subpoena  case,  2  Lawrence,  Compt. 

Dec,  2d  ed.,  286),  that  a  ''marshal  is  entitled  to  but  one  mileage  for  all  Govern- 
ment witnesses  served  in  one  locality  or  direction  at  the  same  time,  no  matter 
how  many  writ-s  of  subpoena  he  may  have,  or  what  may  be  their  form,"  con- 
carred  in,  "so  far  as  it  relates  to  double  mileages  in  cases  embraced  by  the  terms 
of  the  act  of  [February  22]  1875  [18  Stat.,  334,  sec.  7]." 

4.  The  principle,  which  is  concurred  in,  of  this  decision  of  the   First  Comptroller, 

inhibits  a  charge  for  mileage  in  serving  a  subptena  in  any  case,  where  at  the 
same  time  and  in  the  same  journey  mileage  has  been  charged  for  serving  a  writ 
of  arrest. 

5.  The  opinion  of  Attorney-General  DeveM  of  October  10,  1878  (16  Op.  Att.-Gen.,  169), 

asserting  the  right  of  a  marshal  to  plural  mileages  in  such  cases,  and  the  opinion 
of  Ballardf  Judge,  in  the  district  court  of  Kentucky  on  the  same  subject,  not 
concurred  in. 

6.  The  First  Comptroller,  "in  his  circular  of  August  10, 1881,  based  on  his  decision 

of  June  24, 1881,  limits  its  enforcement  to  'accounts  of  marshals,  clerks,  and 
commissioners  for  services  performed  after  June  30,  1881.'" 

7.  The  court  adopts  the  application  of  the  circular  according  to  its  terms.* 

8.  The  Government  may,  in  some  cases,  be  estopped  from  denying  the  validity  of  the 

acts  of  its  duly  authorized  officers,  t 

This  is  an  action  ou  the  official  bond  of  the  late  marshal  of  the 
western  district  of  Virginia — in  which  action  the  United  States  seeks 
to  recover  a  balance  alleged  to  be  due  on  the  settlement  by  the  proper 
accoanting  officer,  of  the  acconuts  of  said  marshal. 

The  case  was,  by  agreement,  submitted  to  the  conrt  to  decide  all 
questions  of  law  and  fact. 

'The  first  seven  paragraphs  of  the  syllabus,  prepared  by  the  First  Comptroller, 
present  what  he  understands  to  be  the  conclusions  of  the  learned  judge  in  his  opin- 
ion in  the  above-entitled  cause. 

t  Paragraph  8  of  the  syllabus  embraces  the  point  discussed  by  the  First  Comp- 
troller in  the  foot-note  at  the  end  of  this  case. 
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Hon.  BoBEBT  M.  HuoHES,  Judge,  delivered  a  learned  and  exhaa8^ 
ive  opinion,  from  which  the  following  extracts  are  taken : 

Before  dealing  with  the  items  which  constitute  the  sum  in  dispute,  it 
may  be  remarked  that  the  accounting  officers  of  the  Treasury,  under  the 
direction  of  the  Comptroller,  are  undoubtedly  empowered  to  revise  the 
accounts  of  the  district  attorneys,  marshals,  and  clerks  of  the  courts  of 
the  United  States,  and  to  reject  items  in  these  accounts  that  have  been 
audited  and  passed  by  the  district  judges  of  the  United  States.  (Act 
Februaiy  22, 1875,  18  Stat.,  333.)  In  passing  upon  the  accounts  of 
these  officers,  the  judges  act  merely  in  a  ministerial  capacity.  Their 
allowances  of  such  accounts  are  not  judicial  judgments,  reversible  only 
on  judicial  appeal.  They  are  but  little  more  than  certificates  of  the 
regularity  and  genuineness  of  the  accounts  and  vouchers,  and  are  made 
by  express  law  (section  846,  Rev.  Stat.),  "subject  to  revision  upon  their 
merits,*^  by  the  appropriate  accounting  officers  of  the  Treasury.  This 
provision  of  law  is  not  only  wise  and  proper  in  itself,  but  benevolent  to 
the  judges,  who  are,  thus  relieved  of  a  very  irksome  responsibility  and 
labor,  which  bring  them  into  unpleasant  antagonism  with  the  officers 
of  their  courts. 

I  will  also  remark  as  to  the  force  and  effect  which  are  to  be  given  to 
the  transcripts  from  the  books  of  the  Treasury  Department  at  Wash- 
ington, which  [transcripts]  are  filed  in  this  and  like  causes.  They  are 
not  prima  facte  proofs  of  the  facts  and  statements  which  they  contain, 
but  are  merely  "evidence"  competent  to  go  before  the  jury  and  court 
for  what  they  may  be  deemed  by  court  and  jury  to  prove.  They  are 
to  be  presumed  to  present  facts,  in  the  absence  of  contrary  evidence, 
but  are  not  to  be  accepted  as  outweighing  evidence  given  under  the 
two  sections  which  constitute  true  legal  evidence,  viz:  those  of  an  oath 
given  under  opportunity  of  cross-examination.  The  language  of  the  law 
of  Congress,  which  makes  them  competent  evidence  in  the  courts  of 
justice,  is  (section  886,  Rev.  Stat.):  "Transcripts  from  •  •  •  books 
•  •  •  of  the  Treasury  Department  •  •  •  shall  be  admitted  as 
evidence,  and  the  court  trying  the  cause  shall  be  authorized  to  grant 
judgment  and  award  execution  accordingly."  The  effect  of  this  pro- 
vision is  to  require  that  these  transcripts  shall  be  admitted  as  compe- 
tent evidence  in  a  trial,  to  be  allowed  such  weight  as  the  court  and  jury 

shall  in  each  cause  deem  to  be  due  to  them. 

•  •••••• 

I  come  finally  to  a  large  class  of  disallowances  [made  against  the 
marshal  by  the  accounting  officers],  of  which  [one]  item  •  •  •  is 
an  example.  It  is  in  these  words :  "  Forty-two  miles  to  Tazewell  County 
to  serve  subpoena  in  U.  8.  v.  Wallace  disallowed;  the  same  travel  being 
charged  to  arrest  in  the  same  trip." 

This  is  one  of  a  large  class  *  *  *  of  like  character  •  •  • 
Aggregating  $674.12.  The  facts  in  this  case  were  that  the  officer  pro- 
ceeded to  Tazewell  County,  carrying  a  writ  of  arrest  for  Wallace,  the 
accused  person,  and  also  a  writ  of  subpoena  for  the  witnesses  for  the 
Government  in  the  case.  He  charged  mileage  for  serving  the  writ  of 
arrest,  and  also  mileage  for  serving  the  writ  of  subpoena;  thus,  though 
making  but  one  journey,  yet  charging  for  two  mileages.  It  was  on  this 
ground  that  the  Department  rejected  the  charge  of  mileage  in  serving 
tiie  subpoBua.  The  question  for  the  court  is,  whether  the  double  mile- 
age was  due,  and,  more  especially,  whether  the  deceased  marshal^  who  [as 
a  disbursing  officer  (1  Lawrence,  Oompt.  Dec,  2d  ed.,  App.,  ch.  xv,  624)1 
paid  it  in  good  faith  to  the  deputy ,  otight  to  be  credited  with  the  rejeetea 
mileage  in  this  suit. 
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Up  to  the  year  1875  there  was  no  doabt  of  the  right  of  the  ofiicer  to 
this  doable  mileage,  and  it  wa^  habitually  allowed,  both  by  the  district 
judges  and  the  accounting  officers  of  the  Treasury  at  Washington.  The 
provisions  of  law,  under  which  this  allowance  was  made  (section  829, 
Rev.  Stat.),  were  as  follow:  "For  service  of  any  warrant,  *  •  •  or 
other  writ,  &c.,  ♦  ♦  ♦  two  dollars  for  each  person  on  whom  serv- 
ice is  made  *  *  •.  For  travel,  in  going  only,  to  serve  any  process, 
&c.,  ♦  *  ♦  including  writs  of  subpcena  in  •  •  •  criminal  cases, 
six  cents  a  mile,  to  be  computed  from  the  place  where  the  process  is  re- 
turned to  the  place  of  service,  or,  when  more  than  one  person  is  served 
therewith,  to  the  place  of  service  which  is  most  remote,  adding  thereto 
the  extra  travel  which  is  necessary  to  serve  it  on  the  others.  *  ♦  •. 
And,  to  save  unnecessary  expense,  it  shall  be  the  duty  of  the  clerk  to 
insert  the  names  of  as  many  witnesses  in  a  cause  in  such  subpoena  as 
convenience  in  serving  the  same  will  permit." 

On  February  22, 1875,  Congress  passed  a  law  aimed  at  another  object, 
but  couched  in  the  following  general  terms  ({Supplement  to  Sev.  Stat., 
p.  147  1 18  Stat.,  334,  sec.  7]):  "After  the  first  day  of  January,  1875,  no 
*  *  *  [marshal]  shall  become  entitled  to  any  allowance  for  mileage 
or  travel  not  actually  and  necessarily  performed  under  the  provisious 
of  existing  law." 

In  view  of  this  latter  statute,  some  question  was  made  in  1876  as  to 
the  propriety  of  charges  for  double  mileage  of  the  character  I  have 
indicated,  as  habitually  made  and  allowed  before  its  passage;  and  Act- 
ing Attorney-General  Phillips,  in  an  opinion  given  on  the  29th  of  May, 
1876  (15  Op.  Att.-Gen.,  108),  pronounced  adversely  to  the  practice,  rest- 
ing his  opinion  distinctly  upon  the  act  of  1875,  and  holding,  virtually, 
that,  as  the  officer  had  made  the  journey  for  the  purpose  of  serving  one 
writj  he  was,  as  to  the  other  writ,  entitled  only  to  the  fee  for  service, 
and  not  to  mileage,  for  a  journey,  which,  as  to  that  writ,  he  did  not 
"  actually  and  necessarily  i)erform."  This  ruling  does  not  seem  to  have 
changed  the  practice  of  charging  and  allowing  double  mileages  of  this 
sort;  especially,  as  Mr.  Attorney-General  Devens,  in  an  official  opinion 
dated  on  the  10th  of  October,  1878  (16  Op.  Att.-Gen.,  169),  reversed  the 
ruling  of  Mr.  Phillips,  and  held  that  the  act  of  1875  produced  "no 
modification  of  the  provisions  of  section  829  in  so  far  as  they  fix  the 
rate,  determine  the  mode  of  computation,  and  limit  the  compensation 
of  the  marshal  for  the  service  of  process":  and  that  the  marshal  "is 
entitled  to  'full  mileage  on  each  writ  served  by  him,  when  several,  issued 
in  behalf  of  the  Government  to  be  served  on  different  peraons,  are  or 
might  be  served  at  the  same  time,  though  only  one  travel  be  necessary 
to  make  the  service  on  all  of  said  persons,  where  such  travel  is  actually 
performed.'  ^  In  support  of  this  view  of  the  law.  Judge  Ballard,  of  the 
district  of  Kentucky,  made  a  similar  ruling  upon  the  account  of  Marshal 
B.  H.  Crittenden.    See  Ex.  Doc.  1,  part  3,  special  sess.,  1881,  p.  19. 

It  was  not  until  June  24, 1881,  that  this  ruling  of  the  Attorney- 
General  was  questioned,  and  it  was  then  practically  annulled  by  a 
decision  of  the  First  Comptroller  of  the  Treasury,  the  Hon.  William 
Lawrence  [subpcena  case,  2  Lawrence,  Gompt.  Dec.,  2d  ed.,  286],  in 
which  the  Comptroller  held,  "  that  the  marshal  is  entitled  to  but  one 
mileage  for  all  Government  witnesses  served  in  one  locality  or  direction 
at  the  same  time,  no  matter  how  many  writs  of  subpoena  he  ihay  have, 
or  what  may  be  their  form."  Although  this  particular  decision  of  the 
Comptroller  referred  only  to  plural  subpoenas  for  witnesses,  it  in  prin- 
aiple  embraces  the  disallowance  (cited  above  as  an  example),  and 
inhibits  the  charge  for  mileage  in  serving  a  subpoena  in  any  case  where. 
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at  the  same  time  and  ia  the  same  journey,  mileage  has  been  charged 
for  serving  a  writ  of  arrest. 

I  am  free  to  say  that  I  entirely  concur  in  the  views  of  the  Hon. 
OomptroUer  in  the  decision  referred  to,  so  far  as  it  relates  to  doable 
mileages  in  cases  embraced  by  the  terms  of  the  act  of  1875 ;  and  if 
the  charges  for  doable  mileage,  now  under  consideration,  had  been  for 
services  rendered  since  Jane^  1831,  I  should,  without  hesitation,  disal- 
low all  duplicate  charges  of  mileage  for  the  same  journey.  But  the 
Comptroller,  in  his  circular  of  August  10, 1881,*  bjfcsed  on  his  decision 
of  June  24,  18SI,  himself  limited  its  enforcem3nt  to  ^'accounts  of 
marshals,  clerks,  and  connissioners  for  services  performad  after  June 
30, 1881;"  and  I  think,  as  he  himself  implies,  that  it  would  be  unjust 
to  give  it  an  ex  post  facto  operation. 

The  late  marshal  paid  these  double  mileages  on  the  faith  of  the 
previous  practice  in  regard  to  them.  It  would  be  unjust  to  call  upon 
him  to  refund  them,  if  he  were  alivct  It  would  be  doubly  unjust  to 
require  his  sureties  to  refund  them,  now  that  he  is  dead.  Taese  mile- 
ages were  all  paid  before  the  end  of  1878,  three  years  before  the 
decision  was  made  which  has  now  been  applied  to  them.  Looking  at 
these  disallowances  as  a  jury  would  regard  them,  I  And  myself  unable 
to  concur  with  the  Department  in  applying  to  them  its  new  ruling, 
and  will  credit  them  in  this  suit  to  the  defendants.    They  amount  to 


*  The  circalar  is  as  foUows: 

'*  Circular  oonoerning  mileage  far  travel  to  serve  eubpeettaSf  etc. 

"  [1881,  Department  No.  88,  First  Comptroller's  Office,] 

**  Treasury  Department, 

"First  Comptroller's  Office, 

**  Waskingion,  D.  C,  August  10,  1881. 
''Sir  :  Herewith  ia  inclosed,  for  your  information,  a  copy  of  a  decision  which  I  liave 
ffiven  upon  the  question  of  mileage  for  travel  to  serve  subpodnason  witnesses  reqairad 
to  testify  in  behalf  of  the  United  States,  involving  a  construction  of  the  law  relative 
to  the  manner  in  which  such  subpcenas  should  be  issued. 

''The  law  making  it  the  duty  of  the  clerks  to  insert  the  names  of  as  many  of  such 
witnesses  in  a  sub^ODua  as  convenience  in  serving  the  writ  will  permit,  includes,  by 
implication,  commissioners  of  the  circuit  courts,  upon  whom  it  is  equally  obligatory. 
Accounts  of  marshals,  clerks,  and  commissioners  for  services  performed  after  June 
30,  1881— the  close  of  the  last  fiscal  year— will  be  a^usted  in  accordance  with  the 
law  as  now  construed. 

"Very  respectfully, 

"WILLIAM  LAWRENCE, 

'*F%rst  Comptroller  J" 

t  Note  bt  the  First  Comptroller. — It  seems  to  be  Just  and  a  reasonable  principle 
of  law,  that,  when  a  construction  has  been  given  to  a  statute  by  officers  required  by 
law  to  do  so,  which  construction  is  not  clearly  wrong,  and,  on  the  faith  of  such  con* 
Btruotion,  disbnrsing  officers  have,  in  good  faith,  and  in  accordance  therewith,  paid 
out  money,  they  should,  in  the  settlement  of  their  disbursing  accounts,  be  allowed 
credit  for  money  so  disbursed.  A  change  in  the  construction  of  the  statutes 
should  operate  prospectively  in  such  cases,  and  as  to  suck  ofioers.  The  Government  ia 
not  generally  estopped  from  asserting  the  mistakes  of  its  officers. 

But,  as  the  Gk>vemment  can  only  act  by  its  authorized  officers  or  agents  (Exigency 
case,  3  Lawrence,  Compt.  Dec,  92;  Strong  r.  District  of  Columbia,  1  Mackey,  265), 
their  acts,  which  are  not  ultra  vires,  but  within  the  limit  of  their  respective  lawful 
powers,  are  its  acts,  and  should  generally  be  conclusive  upon  it,  when  third  persons 
have,  in  good  faith,  in  the  lawful  discharge  of  official  duty,  and  in  obedience  to  the 
authorized  direction  of  such  officers  or  agents,  paid  out  money  to  persons  entitled  to 
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IN  THE  MATTER  OF  THE  RIGHT  OF  A  UNITED  STATES  DISTRICT  ATTOR- 
NEY TO  PER  DIEM  COMPENSATION  FOR  APPEARING  BEFORE  A  JUDGE, 
OR  A  COMMISSIONER  OP  THE  CIRCUIT  COURT,  AT  THE  APPLICATION 
AND  HEARING  FOR  THE  ISSUE  OP  WARRANTS  TO  ABREST  PERSONS 
CHARGED  WITH  CRIME.—BRAZEE'S  CASE. 


A  district  attorney  of  the  United  States  is  not  entitled  to  compensation  under  sec- 
tion 824  of  the  Revised  Statutes  for  services  rendered  in  the  case  of  a  person 
charged  with  crime  prior  to  the  time  when  the  accused  is  brought  before  a  judge 
or  commissioner. 

The  jurisdiction  of  the  Secretary  of  the  Interior,  to  decide  on  appeals  by  oflSoers  oi 
courts  from  the  decision  of  the  First  Comptroller,  having  been  taken  away  by 
the  statute  which  created  the  Department  of  Justice,  the  First  Comptroller  can 
now  revise  decisions  made  while  such  jurisdiction  on  appeal  existed. 

The  decision  of  the  Secretary  of  the  Interior,  based  on  the  opinion  of  the  Attorney- 
General  of  June  7,  1858  (9  Op.  Att.-Gen.,  170),  and  iu  accordance  therewith,  re- 
examined,  and  the  principle  thereof  held  not  applicable  in  the  adjustment  of 
accounts. 


Decision  by  William  Laavrence,  First  Comptroller, 

Andrew  W.  Brazee,  United  States  district  attorney  for  the  district  of 
Colorado,  in  his  account  for  official  services  daring  the  quarter  which 
ended  September  30, 1883,  charges  per  diem  fees  for  appearing  before  a 
commissioner  on  application  and  hearing  for  the  issue  of  warrants  to 
arrest  persons  charged  with  crime. 

When  the  account  was  submitted  by  the  attorney  to  the  United  States 
district  court  for  the  district  of  Colorado,  the  charges  in  question  were 
not  approved 5  because,  says  the  attorney,  "Judge  Uallett  decided  that 
such  charges  were  unauthorized." 

A  like  opinion  was  held  by  a  former  First  Comptroller,  and  was 
applied  in  the  adjustment  of  accounts.  But,  in  the  spring  of  1858,  an 
appeal,  as  then  authorized,  from  his  ruling,  was  taken  by  the  United 
States  attorney  for  the  southern  district  of  New  York,  to  the  Secretary 
of  the  Interior;  and  by  him  the  question  was  referred  to  the  Attorney- 
General,  who  gave  an  opinion  June  7, 1858  (9  Op.  Att-Gen.,  170),  in 
&vor  of  the  appellant,  which  was  concurred  in  by  the  Secretary. 

The  clause  of  the  statute,  prescribing  per  diem  fees  for  the  attendance 
of  district  attorneys  before  commissioners,  is  contained  in  section  824 
of  the  Bevised  Statutes,  as  follows: 

"For  examination  by  a  district  attorney,  before  a  judge  or  commis- 
sioner, of  persons  charged  with  crime,  Ave  dollars  a  day  for  the  time 
necessarily  employed.'' 

receive  it,  eepeciaUy  in  cases,  where,  as  a  volantarj'  and  authorized  payment,  or  for 
other  cause,  money  so  paid  cannot  be  reclaimed. 

As  to  estoppelf  see  Sanborn's  case,  3  Lawrence,  Compt.  Dec,  210;  Kilboum's  case, 
2  Lawrence,  Compt.  Dec,  2d  ed.,  578. 

A8  to  voluntary  payment,  see  Reeside's  Appeal,  ante,  156;  Sanborn's  case,  3  Lawrence 
Compt.  Dec,  210. 

Digitized  by  VjOOQIC 


512  First  Comptroller's  Office^  Treasury  Department 

Since  the  appeal  referred  to  was  decided,  such  charges,  as  are  now  in 
question,  have  rarely  appeared  in  the  accounts  of  district  attorneys, 
because  the  practice,  which  the  Attorney -General  describes  in  his  opin- 
ion, is  not  a  common  one.  Hence,  it  cannot  be  said,  that  usage  has 
settled  the  construction  of  the  statute.  District  attorneys  in  most  of 
the  judicial  districts  do  not  appear  before  the  commissioners  to  procure 
warrants  of  arrest. 

The  question  is  now  presented,  whether  the  charges  made  by  Mr. 
Brazee,  but  not  approved  by  the  court,  shall  be  allowed  in  the  acyust- 
nient  of  the  account? 

The  expression  in  the  statute,  ^^examination  by  a  district  attorney, 
before  a  judge  or  commissioner,  of  persons  charged  with  crime j'^  means 
the  examination  or  prosecution^  either,  or  both,  of  a  criminal  charge.  It 
has  been  said,  <<  that  examination  of  the  person  charged  means  investiga- 
tion of  the  caseJ"  And  the  pertinent  inquiry  has  been  made :  <'  This  being 
'  settled,  why  should  we  make  any  distinction  between  the  investigation 
which  takes  place  before  the  warrant  and  that  which  comes  before  the 
committal t''  And  it  has  been  further  said:  <' They  are  both  equally 
investigations  of  the  case,  and  one  is  no  more  an  examination  of  the 
person  than  the  other.  It  follows  that  the  district  attorney  is  entitled 
to  his  fee  of  five  dollars  per  day  for  the  time  necessarily  employed  in 
the  preliminary  proceedings  of  a  criminal  prosecution^  both  before  and 
after  the  arrest"  (9  Op.  AttGen.,  171).  This  reasoning  cannot  be  con- 
curred in.  Whether  the  service  of  the  district  attorney,  for  which  the 
per  diem  compensation  is  authorized,  consists  of  the  <<  investigation  of  the 
casCj^^  or  of  conducting  the  prosecution  of  a  criminal  charge^  either  or  both, 
as  seems  reasonable,  not  only  the  charge^  but  also  the  arrest,  must  pre- 
cede  the  service. 

1.  This  is  the  necessary  effect  of  the  words  of  the  statute,  which  gives 
the  per  diem  ^'  for  examination  •  •  *  of  persons  charged  with  crime  "  j 
not  of  an  allegation  of  crime  before  a  charge.  A  person  is  not,  in  a 
legal  sense,  ^^  charged  with  crime,"  until  the  proper  afftdavit  is  filed  with 
an  officer  having  authority  to  hear  a  charge.  Not  only  so,  the  statute 
gives  the  per  diem^  not  for  services  commencing  so  soon  as  the  charge 
is  made,  but  ^' for  examination  •  •  •  [whatever  that  may  include] 
before  a  judge  or  commissioner,  of  persons  charged  with  crime."  By 
explicit  language,  the  <<  examination  "-—the  service — ^is  to  be  *^  before  Sk 
judge  or  commissioner,"  and,  at  a  time  when,  in  such  presence,  persons 
are  '' charged  with  crime."  This  clearly  points  to  a  time  and  a  servieey 
not  only  after  arrest^  but  after  a  party  <* charged  with  crime"  appears 
"  before  a  judge  or  commissioner." 

2.  The  inquiry,  '^  why  should  we  make  any  distinction  between  the 
investigation  which  takes  place  before  the  warrant  and  that  which 
comes  before  the  committal  I"  is  sufficiently  answered  by  saying  that 
the  statute  so  requires. 

But  reasons  are  not  wanting  to  justify  what  Congress  has  provided 
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There  should  evidently  be  some  time  in  connection  with  an  allegation  of 
crime  when  the  compensation  for  services  of  a  district  attorney  shonld 
commence  to  accrue.  Congress  might  have  provided  compensation  for 
his  advice  to  every  person  or  officer  who  might  give  him  information  of 
a  real  or  supposed  criminal  act,  or  for  inquiry  into  and  examination  of 
allegations  of  crime,  or  for  causing  proper  proceedings  to  be  commenced 
generally.  It  may  well  be  supposed  that  such  provision  would  open  a 
wide  door  for  claims  to  compensation,  and  hence  Congress,  by  the  act 
of  February  26,  1853  (10  Stat,  162),  now  section  824  of  the  Revised 
StiituteS)  authorized  a  per  diem  compensation  to  eommence  with  the 
^^examination    ♦    *    *    before  a  judge  or  commissioner." 

3.  This  conclusion  may  be  reached  from  the  immediate  connection  in 
which  the  provision  in  question  is  used,  and  from  the  subjects  with 
which  Congress  was  dealing.  The  next  clause  of  the  statute  gives  the 
district  attorney  per  diem  compensation  ''for  each  day*o{  his  necessary 
attendance  in  a  court  of  the  United  States,'^  &c. 

4.  If  the  clause  now  under  consideration  authorized  compensation  for 
the  "investigation  of  a  case"  prior  to  the  hearing  before  a  commis- 
sioner, section  838  of  the  Eevised  Statutes,  taken  from  subsequent  stat- 
utes^ would  have  be^n  in  part,  at  least,  unnecessary.  It  requires 
"every  district  attorney,  to  whom  any  collector  of  customs  or  of  inter- 
nal revenue  shall  report"  certain  violations  of  law,  "to  cause  the  proper 
proceedings  to  be  commenced  and  prosecuted  ♦  *  ♦  unless,  upon 
inquiry  and  examination,"  such  district  attorney  shall  otherwise  deter- 
mine; and  it  is  provided,  that,  "for  the  expenses  incurred  and  services 
rendered  in  all  such  cases,"  he  shall  receive  "  such  sum  as  the  Secre- 
tary of  the  Treasury  shall  deem  just." 

In  view  of  all  this,  it  is  held,  that  no  per  diem  compensation  can  be 
paid  to  a  district  attorney,  under  section  824  of  the  Kevised  Statutes, 
for  services  rendered  in  criminal  charges  prior  to  the  time  when  the  ac- 
cused is  brought  before  a  judge  or  commissioner.  The  claim  in  this 
case  is  disallowed. 
Treasury  Department,  ' 

First  Comptroller's  Office^  October  26, 1883. 
33D83 
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EASTERN  DISTRICT  OF  NEW  YORK- 

IK  THE  MATTER  OF  THE  ACCOUNT  OF  JOHN  J.  ALLEN,  CHIEF  SUPER- 
VISOR  OF  ELECTIONS,  NOVEMBER  12,  1883.— ALLEN'S  ACCOUNT  CASE. 

1.  Section  2031  of  the  Ri* vised  Statutes  does  not  operate  <'to  bring  the  accoants  of  a 

chief  sapervinor  of  elections  within  the  scope  of  the  subsequent  act  of  February 
22,  1875"  (18  Stat.,  333),  which  "has  no  application  to"  such  acconnta,  hut  "ia, 
by  its  terms,  limited  «to  the  accounts  of  clerks,  marshals,  district  attorneys,  and 
United  States  commissioners."* 

2.  As  to  the  constitutionality  of  an  act  "  which  seeks  to  authorize  the  proving  of  an 

account  'in  open  court'  before  a  circuit  or  a  district  court,  and  at  the  same  time 
provides  for  the  revision  of  the  action  of  the  court  by  the  accounting  oflScers  o^ 
the  Treasury"  Department,  qucerefi 

Hon.  Charles  L.  Benedict^  Judge,  delivered  the  following  opinion : 

"The  account  of  John  J.  Allen,  the  Chief  Supervisor  of  Elections  in 
this  District,  was  presented  to  the  District  Judge  of  the  District,  and 
was  certified  by  him  pursuant  to  section  2031  of  the  Revised  Statutes 
in  the  manner  heretofore  adopted  with  reference  to  other  similar  ac- 
counts. 

*'The  same  account  is  now  submitted  to  the  District  Court  by  the 
District  Attx)ruey  for  the  purpose  of  having  the  account  passed  on  in 
open  Court  in  the  manner  provided  for  the  accounts  of  Clerks,  Marshals, 
District  Attorneys,  and  United  States  Commissioners  by  the  act  of  Feb- 
ruary 22,  1875  (18  Stat.,  333). 

"This  action  on  the  part  of  the  District  Attorney  has  raised,  among 
others,  the  question,  whether  the  effect  of  section  2031  is,  to  bring  the 
accounts  of  a  Chief  Supervisor  of  Elections  within  the  scope  of  the  sub- 
sequent Act  of  February  22, 1876;  which  Act  is,  by  its  terms,  limited  to 
the  accounts  of  Clerks,  Marshals,  District  Attorneys,  and  United  States 
Commissioners.  Upon  this  question  my  opinion  is,  that  no  such  effect 
can  be  given  to  section  2031,  and  that  the  Act  of  February  22, 1875,  has 
no  application  to  the  accounts  of  a  Chief  Supervisor  of  Elections  (Elec- 
tion Supervisors'  Case,  3  Lawrence,  Compt.  Dec.,  153).  For  this  reason, 
therefore,  if  there  were  no  other,  the  Court  is  constrained  to  decline  to 
enter  upon  the  inquiry  tendered  by  the  District  Attorney  in  reference 
to  this  account,  without  passing  upon  the  validity  of  a  statute  like  this 
of  February  22, 1875,  which  seeks  to  authorize  the  proving  of  an  account 
(in  open  Court)  before  a  Circuit  or  a  District  Court,  and  at  the  same  time 
provides  for  the  revision  of  the  action  of  the  Court  by  the  accounting 
oflftcers  of  the  Treasury.  See  United  States  v.  Ferreira  (13  How.,  40), 
United  States  v.  Todd  (M,  52,  tio^g),  Ux  parte  Gans  (Vol.  XVII  Federal 
Reporter,  471,  No.  6,  September  11,  1883). 

•  •••••• 

The  account  is,  therefore,  directed  to  be  returned  to  the  District 
Attorney,  to  be  dealt  with  by  him  as  he  may  be  advised." 


'The  opinion  of  the  learned  judge  in  this  case  sustains  the  decision  of  the  Fint 
Comptroller  in  Election  Supervisors'  case  (3  Lawrence,  Compt.  Dec,  153). 

t  The  syllahus  of  this  case,  prepared  by  the  First  Comptroller,  embraces  what  he 
deems  to  be  the  conclusions  arrived  at  in  the  opinion  herein. 
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IN  THE  MATTER  OF  THE  RIGHT  OF  THE  LEGAL  REPRESENTATIVES 
OF  A  DECEASED  ATTORNEY,  TO  RECEIVE  THE  TREASURER'S  DRAFT 
ISSUED  IN  PAYMENT  OF  A  <3LAIM  PROSECUTED  TO  ALLOWANCE  BY 
SUCH  ATTORNEY,  WHILE  LIVING,  UNDER  A  POWER  OF  ATTORNEY 
AUTHORIZING  HIM  TO  DO  SO,  AND  TO  RECEIVE  SUCH  DRAFT.— 
DECEASED-ATTORNEY  CASE. 


1.  A  claimant  gave  a  power  of  attorney  to  his  attorney,  employed  at  a  reasonable 
compensation,  to  prosecute,  in  the  Treasury  Department,  a  claim  against  the 
United  States,  and  to  receive  the  Treasury  draft  to  be  issued  in  payment  thereof. 
Such  power  of  attorney  did  not  contain  any  provision  declaring,  that,  in  case  of 
the  death  of  the  agent,  his  legal  representatives  should  be  authorized  to  receive 
the  draft.  After  successfully  prosecuting  the  claim,  and  afler  the  issue  of  a  draft 
by  the  Treasurer  of  the  United  States,  payable  to  the  order  of  the  claimant  for 
the  amount  of  the  claim,  the  attorney  died  before  receiving  such  draft.  Held: 
(1).  That  the  power  of  attorney  did  not  vest  in  the  attorney  a  power  coupled 
with  an  Interest  in,  nor  give  iiim  any  lien  upon,  the  draft,  or  the  money  thereon 
payable.  (2).  That  the  death  of  the  attorney  terminated  his  agency.  (3).  That 
the  legal  representatives  of  the  deceased  attorney  have  no  authority  to  receive 
the  draft.  (4).  That  a  power  might  be  executed  in  terms  which  would  give  the 
legal  representatives  of  an  attorney  the  right  to  receive  the  draft  in  such  case. 

A  claimant  gave  a  power  of  attorney  to  bis  attorney-at-law,  employed 
at  a  reasonable  compeusation,  to  prosecute  a  claim  against  the  (Jnited 
States  before  the  Treasury  Department,  and  to  receive  the  TreaRnry 
draft  to  be  issued  in  payment  thereof,  but  without  any  provision  in 
such  power  of  attorney  that,  in  the  eveut  of  the  death  of  the  agent,  his 
legal  representatives  should  have  a  right  to  receive  the  draft.  The 
attorney  successfally  prosexsuted  the  claim,  and  a  warrant  on  the  Treas- 
urer of  the  United  States  was  granted  by  the  Secretary  of  the  Treas- 
ury, and  countersigned  by  the  First  Comptroller,  authorizing  payment 
to  the  ch^imant  of  a  specified  sum.  The  Treasurer  accordingly  issued  a 
draft  on  an  assititant  treasurer,  payable  to  the  order  of  the  claimant; 
but,  before  its  delivery  to  the  attorney,  he  died.  The  First  Comptroller 
is  asked  to  decide,  whether,  under  the  power  of  attorney,  the  draft  can 
be  delivered  to  the  legal  representatives  of  the  deceased  attorney. 


Decision  by  William  Lawrence,  First  Comptroller . 

The  power  of  attorney  did  not  vest  in  the  attorney  a  power  coupled 
with  an  interest  in,  nor  give  him  any  lien  upon,  the  draft  or  the  money 
thereon  payable  (McAllister's  case,  2  Lawrence,  Compt.  Dec,  2d  ed., 
179).  The  death  of  the  attorney  terminated  his  agency.  Thus,  in  Whar- 
ton on  Agency  (109),  it  is  said,  that: — 

'^  Agency  necessarily  ceases  on  the  death  of  the  agent,  and  so  rigor- 
ously is  this  rule  applied,  that,  where  a  firm  is  appointed  to  an  agency, 
such  agency  ceases  upon  the  death  of  one  of  the  members  of  the  firm, 
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and  the  principal  is  not  bound  bj  the  subseqaent  acts  of  a  sarviving 
member/' 

The  Secretary  of  the  Treasury  "is  authorized  to  prescribe  regula- 
tions, not  inconsistent  with  law,  for  the  •  •  •  performance  of"  the 
business  of  the  Department  (Rev.  Stat,  161).  The  regulation  on  the 
present  subject  declares  that : — 

"In  every  case  to  be  finally  adjudicated  in  this  Department,  the 
attorney  shall  present  a  letter  of , attorney  from  the  claimant  to  prose- 
cute the  case,  and  shall  be  regarded  as  the  attorney  in  such  case,  wiih 
the  right  to  receive  any  draft  thereiti^  (Di  Cesuola's  case,  2  Lawrence^ 
Compt.  Dec,  2d  ed.,  146;  Cliffs  case,  id.,  193). 

This  cannot  literally  apply  to  a  deceased  attorney,  because  he  can  not 
receive  a  draft.  The  regulation  does  not,  in  terms,  give  his  legal  repre- 
sentatives a  right  to  receive  the  draft.  It  is  to  be  construed  with  refer- 
ence, and  in  subordination,  to  general  common  law  principles,  except 
so  far  as  the  latter  are  expressly,  or  by  necessary  inference,  repealed 
thereby.  The  common  law,  so  far  as  not  repealed  by  an  authorized 
regulation,  enters  into,  operates  upon,  and  controls  it.  (Martin's  case, 
2  Lawrence,  Compt.  Dec,  2d  ed.,  335;  Keyser's  case,  antej  261).  In  the 
classes  of  cases  now  being  considered  an  attorney  is  chosen  for  his  pecu- 
liar aptitude  in  the  exercise  of  a  particular  discretion  and  for  his  trust- 
worthiness, and  cannot  hand  over  such  trust  to  a  substitute.  (Whar- 
ton, Agency,  28,  679,  645,  709,  756.)  The  relation  between  client  and 
attorney  is  that  of  a  personal  conflden(^  and  trust.  If  the  attorney 
cannot  act  by  a  substitute  in  such  case,  how  can  his  executor  or  admin- 
istrator act  without  the  authority  of  the  principal  f  An  executor  or 
administrator  may  not  be  a  suitable  person  to  execute  such  trust  rela- 
tions as  existed  between  the  deceased  attorney  and  his  clients.  The  legal 
representatives  of  a  deceased  attorney,  who  while  living,  acted  under  a 
naked  power,  as  in  this  case,  have  no  authority  to  complete  the  unexe- 
cuted agency.  Their  only  jurisdiction  is  over  the  estate  of  the  decedent. 
(1  Williams,  Executors,  474,  [409],  note;  Jochumsen  v.  Suffolk  Savings 
Bank,  3  Allen,  87,  89,  96.)  It  seems  probable  that  a  power  might  be 
executed  in  such  terms  as  to  provide  that,  if  the  attorney  should  die 
after  the  successful  prosecution  of  a  claim,  his  legal  representatives 
should  have  a  right  to  receive  a  draft  issued  in  payment  thereof. 

The  draft  cannot  be  delivered  to  the  legal  representatives  of  the 
decedent. 

Treasury  Department, 

First  Comptroller's  Office,  November  19,  1883. 
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IN  THE  MATTER  OF  THE  AUTHORITY  OF  THE  COMMISSIONERS  OF  THE 
DISTRICT  OF  COLUMBIA,  UNDER  AN  ACT  APPROPRIATING  MONEY  FOR 
THE  EXPENSES  OF  PUBLIC  WORKS  FOR  A  DESIGNATED  FISCAL  YEAR, 
TO  MAKE  CONTRACTS  FOR  THE  CONTINUATION  OF  SUCH  PUBLIC  WORKS 
IN  A  SUBSEQUENT  FISCAL  YEAR  CONTINGENT  UPON  AN  APPROPRIATION 
BY  CONGRESS.— COYLE'S  CASE. 


The  constrnction  of  the  act  of  June  11,  1878  (20  Stat.,  102),  **  providing  a  perma- 
nent form  of  government  for  the  District  of  Colombia,''  may  be  aided  by  the 
history  of  the  legislation  relating  to  the  District. 

The  act  of  March  3,  1881  (21  Stat.,  458),  "making  appropriations  to  provide  for 
the  expenses  of  the  government  of  the  District  of  Columbia  for  the  fiscal  year  end- 
ing June  thirtieth,  eighteen  hundred  and  eighty-two,"  appropriates  **  for  Bound- 
ary street  auxiliary  sewer,  fifty  thousand  dollars."  May  12,  1882,  the  Commis- 
sioners of  the  District  made  a  contract  with  B.  J.  Coyle  to  construct  *'  so  much 
of  the  sewer  as  will  amount  tiO  a  total  cost  of  $50,000'',  at  rates  of  compensation 
specified.  The  contract  recites  that,  ''the  Commissioners  have  presented  to 
Congress  an  estimate  of  $85,000  to  be  expended  during  the  fiscal  year  ending 
June  30, 1883.  Whatever  amount  may  be  appropriated  for  this  purpose  will  be 
expended  under  this  contract."  The  contract  also  provides  that,  ''all  work 
must  be  commenced  within  sixty  days."  The  contractor  gave  bond  with  sureties 
for  the  performance  of  the  work  "in  accordance  with  the  stipulations  of  the  con- 
tract." Theactof  July  1,1882  (22  Stat,  135),  "making  appropriations  *  •  * 
for  the  fiscal  year  ending  June  thirtieth,  eighteen  hundred  and  eighty- three/' 
appropriates  $85,000  for  the  sewer.  Held:  (1)  The  contract  is  absolutely  void 
so  far  as  it  professes  to  provide  that  whatever  amount  may  be  appropriated  to 
be  expended  during  the  fiscal  year  ending  June  30, 1883,  will  be  expended  under 
this  contract,  because  in  violation  (a)  of  that  provision  of  the  act  of  June  11, 
1878,  which  declares  that  the  Commissioners  "  shall  make  no  contract  *  ♦  • 
other  than-  such  »  •  *  as  *  *  *  shall  be  approved  by  Congress"  (20 
Stat.,  103-4,  sec.  3);  (6)  of  that  provision  of  said  act  requiring  contracts  to  be 
made,  after  published  notice,  upon  "  the  lowest  responsible  proposal"  (20  Stat., 
105,  sec.  5) ;  (o)  of  sections  81  and  83  of  the  Revised  Statutes  relating  to  District 
of  Columbia,  and  sections  1813,  3690,  3732,  3733,  5503  of  the  Revised  Statutes  of 
the  United  States ;  and  (d)  of  other  provisions  cited  of  acts  relating  to  said  Dis- 
trict, all  of  which  provisions  are  mandatary  and  not  merely  directory.  '(2)  Such 
contract  is  not  capable  of  ratification  by  the  parties  to  it,  because  of  the  provision 
of  the  statute  requiring  contracts  to  be  made  aftor  public  newspaper  notice  and 
upon  the  "lowest  responsible  proposal",  which  is  mandatory.  (3)  Congress, 
with  the  assent  of  the  contractor,  Coyle,  and  his  sureties,  could  ratify  said  at- 
tempted contract,  but  it  did  not  do  so  by  the  appropriation  made  by  act  of  July 
1,  1882.  (4)  The  Commissioners  of  the  District  having  failed  to  make  any  con- 
tract during  the  fiscal  year  ending  June  30,  1883,  for  the  expenditure  of  said  ap- 
propriation of  $85,000,  there  is  no  lawful  mode  by  which  it  can  now  be  expended. 
(5)  The  sureties  in  the  bond  of  the  contractor  did  not,  and  could  not  by  the  terms 
of  their  contract,  become  liable  for  the  x>6rformance  of  any  work  done  under  the 
appropriation  of  $85,000.  (6)  A  contract  for  the  construction  of  a  public  work 
under  the  government  of  the  District  of  Columbia  made  during  the  fiscal  year 
in  which  an  appropriation  is  available  to  pay  therefor,  and  which  contract  pro- 
vides that  the  work  shall  commence  after  such  fiscal  year,  and  be  paid  out  of 
such  appropriation  is  absolutely  void,  because  the  providing  of  an  appropriation 
expressly  for  the  expenses  of  a  designated  fiscal  year  necessarily  negatives  the 
idea  of  its  use  for  another  fiscal  year.  (7)  Qucere,  Whether  the  contract  men- 
tioned is  absolutely  void,  because  it  gave  the  contractor,  Coyle,  an  option  to  corn- 
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menee  work  under  it  after  the  fiscal  year  for  which  the  appropriation  was  made! 
(8)  Quarey  Whether  an  appropriation  ma^e  for  a  designated  fiscal  year  for  the 
expenses  of  public  works  constrncted  nnder  the  authority  of  the  Commiasionen 
of  the  District  of  Columbia,  can  be  applied  to  the  payment  of  any  part  of  the 
work  performed  after  the  expiration  of  such  year  under  a  contract  made  during 
such  fiscal  year,  and  requiring  the  work  to  be  performed  during  such  year? 

3.  Under  an  annual  appropriation  act,  an  appropriation  for  personal  services  can  only 

be  used  in  paying  for  such  services  rendered  during  the  proper  fiscal  year. 

4.  Under  an  annual  appropriation  act  for  supplies  for  the  service  of  a  designated 

fiscal  year,  payment  can  generally  be  made  for  only  those  supplies  delivered  dar- 
ing the  year  for  use  in  such  year. 

6.  Construction  given  to:  (1)  Sections  1813,  3690,  3732, 3733, 5503  of  the  Revised  Stat- 
utes. (2)  Sections  81  and  8;)  of  the  Revised  Statutes  relating  to  District  of  Co- 
lumbia.   (3)  The  acts  June  20, 1874  (18  Stat.,  116),  and  June  11, 1878  (20  Stat,,  102). 

6.  The  case  of  Strong  v.  the  District  of  Columbia  (1  Mackey,  Supreme  Court,  D.  C, 
•    265),  followed  and  approved. 

By  the  District  of  Columbia  appropriation  act  for  the  fiscal  year 
ending  June  30, 1882,  approved  March  3, 1881  (21  Stat.,  458),  there  was 
appropriated  "for  Boundary  street  auxiliary  sewer,  fifty  thousand  dol- 
lars." 

On  the  12th  day  of  May,  1882,  the  Commissioners  of  the  District 
executed  a  contract,  No.  389,  with  Bernard  J.  Coyle,  by  which  he 
agreed — 

"To  furnish  all  necessary  labor  and  materials,  and  in  a  good,  firm, 
and  substantia]  manner,  in  strict  accordance  with  plans  on  file  in  the 
engineer's  department  of  the  District  of  Columbia,  and  the  printed 
specifications  as  modified  in  writing  hereunto  attached,  and  made  a 
part  of  this  contract,  execute  the  following  described  work,  viz: 

"Construct  the  fourth  section  of  Boundary  street  (intercepting) 
auxiliary  sewer,  twenty  (20)  feet  interior  diameter,  from  the  terminus 
of  the  third  section  of  this  sewer,  westwardly." 

Then  follow  the  specifications,  giving  approximate  estimates  of  the 
quantities  of  the  several  kinds  of  work,  and  it  is  then  stated  that — 

"The  above  quantities  are  approximate  only,  and  may  be  increased 
or  diminished ;  the  intention  being  to  contract  for  so  muck  of  the  sewer  as 
will  amount  to  a  total  cost  o/ $50,000,  tckich  is  the  amount  note  available, 

"For  the  completion  of  this  section  there  remains  about  1,600  linear 
feet  of  sewer.  20  feet  internal  diameter,  the  construction  of  which  is 
contingent  upon  obtaining  the  necessary  appropriation. 

"The  Commissioners  have  presented  to  Congress  an  estimate  of 
$85,000,  to  be  expended  during  the  fiscal  year  ending  June  30,  1883. 
Whatever  amount  may  be  appropriated  for  this  purpose  will  be  ex- 
pended under  this  contract.'' 

Then  follows  an  estimate  of  the  quantities  of  work  required  for  the 
completion  of  this  20  foot  section. 

No.  2  of  the  general  conditions  of  the  contract  provided: 

"  If,  in  the  opinion  of  the  Commissioners,  the  work  shall  at  any  time 
be  unnecessarily  delayed  or  improperly  performed,  the  Commissiouera 
reserve  the  riglit  to  suspend  the  contractors  from  performing  said 
work,  and  to  place  other  parties  upon  the  work  to  complete  it;  and 
the  additional  cost  and  expense  of  the  same,  if  any^  shall  be  charged 
to  the  contractors  and  their  sureties,  who  will  each  and  severally  be 
held  fully  liable  for  such  cost  and  expense." 
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No.  5.  "All  work  must  be  commenced  within  sixty  days  after  the 
date  of  the  execu|;ion  of  the  contract,  and  prosecuted  at  an  average 
rate  of  10  lineal  feet  per  diem  thereafter." 

The  contractor  ^ave  bond  with  sureties  to  the  United  States  of  the 
8ame  date  as  the  contract,  May  12,  1882,  which  bond  is  in  the  penal 
8am  of  $50,000,  and  is  conditioned  that  the  said  Bernard  J.  Goyle  shall 
Htrictly  and  faithfully  perform,  to  the  satisfaction  and  acceptance  of 
the  Commissioners  of  the  District  of  Columbia,  the  work  to  be  done 
by  him  in  accordance  with  the  stipulations  of  the  contract,  and  in  every 
respect  fully  comply  with  the  provisions  and  requirements  therein  con- 
tained.   See  act  June  11, 1878  (20  Stat.,  106,  sec.  5). 

The  disti-ict  appropriation  act  for  1883,  approved  July  1, 1882  (22  Stat., 
135),  appropriated  *'for  BoundHry  street  intercepting  sewer,  eighty -five 
thousand  dollars." 

At  the  time  Mr.  Coyle  submitted  his  proposal  for  the  work,  he  stated 
on  the  back  thereof  in  writing:  "I  am  prepared  to  furnish  the  addi- 
tional bond  that  may  be  required  when  the  pending  appropriation 
applicable  to  the  fonrtli  section  is  made."  The  contractor  commenced 
work  under  his  contract  prior  to  June  30, 1882. 

September  18.  1883,  Mr.  Coyle  notified  the  Commissioners  that  he 
declined  to  go  on  with  the  performance  of  the  work  beyond  the  amount 
of  |50,«i00,  first  provided  for  in  the  contract. 

September  21,  1883,  the  Commissioners  of  the  District,  by  virtue  of 
No.  2  of  the  general  conditions  of  the  contract,  suspended  Mr.  Coyle 
from  prosecuting  the  work,  and  called  on  his  sureties  to  comi)lete  the 
contract. 

October  0,  1883,  the  Commissioners  asked  the  views  of  the  First 
Comptroller  on  ihe  following  questions: 

'•1st.  Was  the  contract  so  iar  void  tlmt  the  contractor  may  lawfully 
refuse  to  perform  any  work  in  excess  of  the  $50,000  upon  request,  or  was 
it  merely  voidable  in  case  Congress  failed  to  make  the  ai>propriationt 

"2d.  The  bond  being  only  for  $50,000  instead  of  $135,000,  is  the  con- 
tract a  nullity  for  that  reason,  and  may  the  contractor  for  that  reason 
refuse  lawfully  to  execute  the  whole  work!  Or,  should  the  contractor 
perform  fully  according  to  the  letter  ot  the  contract,  may  he  rely  upon 
being  paid  the  contract  price?" 

The  sureties  request  an  opinion  as  to  whether  they  are  bound,  after 
the  exhaustion  of  the  appropriation  of  $50,000,  to  proceed  with  the  work 
under  the  further  appropriation  ot  $85,000. 

B(m.  Walter  D.  Davidge  and  Hon.  James  B.  Fullerton  submitted  an 
argument  for  the  sureties,  claiming  that  they  are  lesponsible  for  the 
performance  of  the  contmct  only  to  the  extent  of  $50,000. 


Opinion  by  William  Lawrence,  First  Comptroller. 

1.  The  act  of  Congress  of  February  21,  1871  (16  Stat.,  419;  Bevised 
Statutes  delating  to  District  of  Columbia),  provided  a  government  for 
the  District  of  Columbia,  having  a  legislative  assembly  and  board  of 
public  works,  with  large  powers. 
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The  act  of  June  20,  1874  (18  Stat.,  116),  abolisheil  the  previously^x- 
iBting  local  govern raent  of  the  District  and  created  a  new  one.  Thw 
was  modified  by  the  act  of  June  11,  1878  (20  Stat.,  103).  The  history 
of  the  reasons  which  led  to  these  changes  throws  much  light  on  the 
restrictions  which  Congress  deemed  it  wise  to  impose  on  the  power 
entrusted  to  the  Commissioners  of  the  District  (Bishop,  Written  Lawsf 
50,  74,  77,  92  a).  It  is  sufficient  to  say  that  an  impression  prevailed  to 
a  large  extent,  justly  or  otherwise,  that  the  restrictions  i)revioasly  ex- 
isting had  not  met  the  expectation  of  Congress  (Senate  Bep.  No.  io^^  1 
Sess.  43d  Congress,  Part  I;  House  Mis.  Doc.  No.  103,  1  Sess.  44th 
Congress). 

The  act  of  February  21, 1871  (16  Stat.,  419,  Revised  Statutes  Belatiog 
to  District  of  Columbia,  81, 83),  contained  provisions  limiting  the  powers 
of  the  board  of  public  works,  which  are  applicable  now  to  the  Coinmis- 
Bioners  of  the  District.  Act  June  20,  1874  (18  Stat.,  116,  sec  2);  act 
June  11,  1878  (20  Stat.,  102),  a»  follow: 

"Sec.  81.  The  board  of  public  works  have  no  power  to  make  con- 
tracts to  bind  said  District  to  the  payment  of  any  sums  of  money  except 
inpvrsuance  of  appropriations  made  by  law,  an^/  not  until  such  appro- 
priations shall  have  been  made. 

"Sec.  b3.  The  board  of  public  works  are  prohibited  from  iucnniug 
or  contracting  further  liabilities  on  behalf  of  the  United  States  in  the 
improvement  of  streets,  avenues,  and  reservations  beyond  the  amount 
of  appropriations  previously  made  by  Congress,  and  from  entering  into 
any  contract  touching  such  improvements  on  behalf  of  the  United 
States,  except  in  pursuance  of  appropriations  made  by  Congress."  (See 
Revised  Statutes,  1813.) 

The  act  of  June  11,  1878  (20  Stat.,  103,  sec.  3),  provides  that  the— 

"Commissioners  [of  the  District]  in  the  exercise  of  such  duties,  powers, 
and  nuthority  •  •  •  [given  them  by  law]  shall  make  no  contract, 
nor  incur  any  obligation  other  than  such  contracts  and  obligations  as 
are  hereinafter  provided  for  and  shall  be  approved  by  Congress.'^ 

The  statute  gives  the  Csmmissioners  authority  to  make  contracts  for 
the  construction  of  new  sewers  subject  to  such  approval  (20  Stat.,  105, 
sec.  5).  And  the  proper  appropriation  for  this  purpose,  and  for  other 
like  purposes,  has  always  been  deemed  ^^  the  approval  of  Congress.^ 

The  act  contains  the  following  provisions : 

**  Sec.  3.  •  •  ♦  The  said  Commissioners  shall  submit  to  the  Sec- 
retary of  the  Treasury  for  the  fiscal  year  ending  June  thirtieth,  eighteen 
hundred  and  seventy-nine,  and  annually  thereafter,  for  his  examination 
and  approval,  a  statement  showing  in  detail  the  work  proposed  to  be 
undertaken  by  them  during  the  fiscal  year  next  ensuing,  and  the  esti- 
mated cost  thereof;,  also  the  cost  of  constructing,  repairing,  and  main- 
taining all  bridges  authorized  by  law  across  the  Potomac  River  within 
the  District  of  Columbia,  and  also  all  other  streams  in  said  District: 
the  cost  of  maintaining  all  public  institutions  of  charity,  reformatories, 
and  prisons  belonging  to  or  controlled  wholly  or  in  part  by  the  Districi 
of  Columbia,  and  which  are  now  by  law  supported  wholly  or  in  part  by 
the  United  States  or  District  of  Columbia ;  and  als'j  the  expenses  of 
the  Washington  aqueduct  and  its  appurtenances ;  and  also  an  itemized 
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statement  and  estimate  of  the  amount  necessary  to  defray  the  expenses 
of  the  government  of  the  District  of  Columbia  for  the  next  fiscal  year. 

"Sec.  5.  That  hereafter  when.any  repairs  of  streets,  avenues,  alleys, 
or  sewers  within  the  District  of  Columbia  are  to  be  made,  or  when  new 
pavements  are  to  be  substituted  in  place  of  those  worn  out,  new  ones 
laid,  or  new  jstreets  opened,  sewers  built,  or  any  works  the  total  cost  of 
which  shall  exceed  the  sum  of  one  thousand  dollars,  notxce  shall  be  given 
in  one  newspaper  in  Washington^  and  if  the  total  cost  shall  exceed  Jive  thou- 
sand dollars  J  then  in  one  newspaper  in  each  of  the  cities  of  New  York,  Phila- 
delphittj  and  Baltimore  also  for  one  week^for  ptoposals,  with  full  speoijicor- 
timts  as  to  materials  for  the  whole  or  any  portion  of  the  work  proposed  to 
be  done;  and  the  lowest  tesponsible  proposal  for  the  kind  and  character  of 
pavement  or  other  work  which  the  Commissioners  shall  determine  upon  shali 
in  all  cases  be  accepted:  Provided,  however,  That  the  Commissioner* 
Ahall  have  the  right,  in  their  discretion,  to  reject  all  of  such  proposals : 
Provided^  That  work  capable  of  being  executed  under  a  single  contract 
shall  not  be  subdivided  so  as  to  reduce  the  sum  of  money  to  be  paid 
therefor  to  less  than  one  thousand  dollars. 

*"Sec.  13.  Thai  thtre  shall  be  no  increase  of  the  present  amount  of  tlie 
total  indebtedness  of  the  District  of  Columbia;  and  any  officer  or  person 
who  shall  knowingly  increase,  or  aid  or  abet  in  increasing,  such  total 
indebtedness,  except  to  the  amount  of  the  two  hundred  thousand  dol- 
lars, as  authorized  by  this  act,  shall  be  deemed  guilty  of  a  high  misde- 
meanor, and,  on  conviction  thereof,  shall  be  punished  by  imprisonment 
not  exceeding  ten  years,  and  by  fine  not  exceeding  ten  thousand  dollars.'^ 

The  Revised  Statutes  contain  the  following  sections: 

^'  Sec.  3690.  All  balances  of  appropriations  contained  in  the  annual 
a])propriation  bills  and  made  specifically  for  the  service  of  any  fiscal 
year,  and  remaining  unexpended  at  the  expiration  of  such  fiscal  year, 
shall  only  be  applied  to  the  payment  of  expenses  properly  incurred  dur- 
ing that  year,  or  to  the  fulfillment  of  Contracts  properly  made  within 
that  year;  and  balances  not  needed  for  such  purposes  shall  be  carried 
to  the  surplus  fund.  This  section,  however,  shall  not  apply  to  appro- 
priations known  as  permanent  or  indefinite  appropriations. 

**  Sec.  37.S2.  No  contract  or  purchase  on  behalf  of  the  United  States 
shall  be  made,  unless  the  same  is  authorized  by  law  or  is  under  an  ap- 
propriation adequate  to  its  fulfillment,  except  in  the  War  and  Navy 
Departments,  for  clothing,  subsistence,  forage,  fuel,  quarters,  or  trans- 
portation, which,  however,  shall  not  exceed  the  necessities  of  the  cur- 
rent year. 

"Sec.  3733.  No  contract  shall  be  entered  into  for  the  erection,  repair^ 
or  furnishing  of  any  public  building,  or  for  any  put)lic  improvement 
which  shall  bind  the  Government  to  pay  a  larger  sum  of  nicmey  than  the 
amount  in  the  Treasury  appropriated  for  the  specific  purpose. 

"  Sec.  5503.  Every  officer  of  the  Government  who  knowingly  contracta 
for  the  erection,  repair,  or  turnishing  of  any  public  building,  or  for  any 
public  improvement,  to  pay  a  larger  amount  than  the  specific  sum  appro- 
priated for  such  purpose,  shall  be  punished  by  imprisonment  not  less 
than  six  months  nor  more  than  two  years,  and  shall  pay  a  fine  of  two 
thousand  dollars." 

Some  of  these  provisions  make  no  new  law,  but  are  simply  declara- 
tory of  the  law. 

From  the  facts  of  this  case  and  the  statutes  cited,  the  following  con- 
clusions,are  deducible: 

I.  So  far  as  the  contract  now  in  question  undertook  to  provide  that^ 
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^whatever  amoant  maybe  appropriated  [to  be  expended  daring  the 
fiftcal  year  ending  June  30, 1883]  will  be  expended  under  this  contract," 
it  is  utterly  void.  It  wa8  not  merely  ''^ voidable' in  case  Congress  failed 
to  make  tbe  appropriation."  The  statutes  cited,  which  limit  the  power 
to  make  contracts  to  such  as  are  ^'provided  for  and  shall  be  approved 
by  Congress,''  are  not  directory,  but  mandatory  (Exigency  case,  3  Law- 
rence, Compt.  Dec.,  97).  So  regarding  them  they  clearly  make  the  con- 
tract void  as  stated.  Sufficient  authority  for  this  couclusion  is  foand 
^Strong  V.  The  District  of  Columbia,  1  Mackey,  Supreme  Court  D.  C, 
265;  Bradley  v.  United  States,  98  U.  S.,  113;  4  Op.  Att.-Gen.,  600;  7  id., 
1;  Howard  University  case,  ante,  116).  Congress  may  by  law  ratify 
•such  contra>ct,  and  it  would  be,  atter  such  ratification,  operative  agaioBt 
Ooyle,  if  he  should  also  assent  to  it,  and  also  against  surt»ties  assenting 
to  it  (Freed man's  Bank  case,  16  Ct.  CI.,  19).  But  the  appropriation 
made  by  act  of  July  1, 1882  (22  Stat.,  135),  wtis  not  a  ratification  (Brad- 
ley V.  United  States,  98  U.  S.,  104).  There  may  be  cases,  even  uuder 
4innual  appropriation  acts,  in  which  a  contract  for  the  coustructiou  of 
^n  entire  work,  whose  cost  will  exceed  an  existing  appropriation  and 
require  future  appropriations,  may  yet  be  valid.  But  this  is  only  so 
when  some  special  provision  of  the  appropriation  act  clearly  shows  that 
authority  is  given  to  make  such  Contract  (Bradley  v.  United  States,  % 
U.  S.,  113;  4  Op.  AttGen.,  600;  7  Id.,  1).  There  is,  however,  no 
provision  of  any  f^tatute  which  gives  any  color  of  authority  to  the 
parties  to  the  contract  now  in  question  to  exceed  the  expenditure  of 
♦50,000. 

II.  The  second  question  is:  "Should  the  contractor  i)erform  fully 
according  to  the  letter  of  the  contract,  may  he  rely  upon  being  paid  tlie 
<5on tract  jiricef" 

This  inquiry  relates  to  payments  from  the  appropriation  made  for  the 
tfiscal  year  which  ended  June  30,  1883,  and  it  mu^!t  be  answered  iu  the 
negative.  The  contract  is  void  so  far  as  it  attempted  to  require  work 
under  this  appropriation.  It  was  not  capable  of  ratification  even  by  the 
•Commissioners  and  the  contractor  (Strong  r.  The  District  of  Columbia, 
1  Mackey,  D.  C,  205;  Seat's  case,  2  Lawrence,  (^'Ompt.  Dec,  2d  ed.,  114; 
«.  c,  18  Ct.  CL,  400,  468).  Section  5  of  the  act  of  June  11,  1878  (20 
'Stat.,  105),  requires  such  contracts  to  be  made  after  public  newspaper 
notice  and  upon  the  "lowest  responsible  proposal.''  This  provision  is 
mandatory.    No  such  notice  was  given. 

There  is  no  lawful  mode  by  which  any  part  of  the  $85,000  appropri- 
ated by  the  act  of  July  1 ,  1882  (22  Stat.,  135),  can  be  used.  The  appro- 
priatiou  was  made,  as  the  statute  says, '^ for  the  expenses  •  •  •  /or 
4he  fiscal  year  ending  June  thirtieth,  eighteen  hundred  and  eighty-ihrts 
*  •  •  for  Boundary  street  intercepting-sewer.-'  As  the  fiscal  year 
has  ]>assed,  and  no  contract  was  made  during  the  year  for  the  expendi- 
ture of  the  appropriation,  there  is  no  authority  now  to  expend  it.    Se©- 
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tion  3G90  of  the  Revised  Statutes  expressly  declares,  that  "all  balances 
of  appropriations  •  •  •  remaining  unexpended  at  the  expiration  of 
•  •  •  |the]  fiscal  year,  shall  only  be  ap)>]ied  to  the  payment  of  ex- 
penses properly  incurred  during  that  year,  or  to  the  fulfillment  of  con- 
tracts properly  made  trithin  that  yearJ"  This  is  conclusive.  This  is  only 
declaratory  of  the  law.  If  the  api»ropriation  act  stood  alone^  and  with- 
out the  other  prohibitions  to  which  reference  has  been  made,  a  contract 
conid  not  be  made  after  the  fiscal  year  had  expired  for  the  expenditure 
of  any  part  of  the  appropriation  of  $85,000.  An  appropriation,  "for. 
the  expenses  of  the  government  of  the  District  of  Columbia /or  the  fiscal 
year  ending  June  thirtieth,  eighteen  hundred  and  eighty  three"  (22  Stat., 
135),  is  not  an  appropriation  for  expanses  incurred  in  the  fiscal  year  end- 
ing June  30,  1884.  The  appropriation  is  made  in  view  of  prices  and  con- 
ditions existing  in  the  fiscal  year  1883,  not  for  a  later  year  when  these 
may  be  changed.  No  discretionary  authority  has  been  given  to  the 
Commissioners  to  postpone  the  expenditure  of  an  appropriation  made 
for  one  year  to  another  and  later  year. 

III.  The  sureties  are  not  authorized  to  perform  any  w^ork  or  to  receive 
any  payment  under  the  appro})riation  of  $85,000. 

As  a  general  rule  opinions  are  given  in  cases  of  this  character  only 
to  the  Commivssioners.  But  when  a  case  is  presented  like  this,  in  which 
it  becomes  n(5cessary  to  determine  whether  any  payments  can  lawfully 
be  ma<le,  if  work  be  performed,  the  inquiry  of  any  party  interested  con- 
cerning his  liability  may  properly  be  answered. 

As  a  question  of  law  it  seems  almost  perfectly  clear  that  the  bond  of 
the  sureties  extended  only  to  the  contract  for  the  expenditure  of  the 
first  appropriation  of  $50,000.  And  this  is  an  additional  reason  showing 
that  there  is  no  perfected  contract  between  Coyle  and  the  Commissioners 
for  the  expenditure  of  any  part  of  the  appropriation  of  $85,000.  The 
statute  requires  a  bond. 

IV.  No  question  is  now  presented  or  decided  as  to  the  validity  of  the 
contract  of  May  12,  1882,  or  of  the  le;rality  of  payments  made  under  it- 

The  contract  was  executed  within  the  fiscal  yeir  for  the  expenses  for 
which  the  appropriation  of  $50,000  was  made,  but  it  at  least  permitted 
the  contractor  to  commence  work  after  the  expiration  of  the  fiscal  year. 
At  the  expiration  of  the  fiscal  year — June  30, 1882 — the  mj^oZ^  appropria- 
tion was  unexpended.  Section  3090  of  the  Revised  Statutes  declares 
that  "all  balances  of  appropriations  •  •  •  remaining  unexpended 
at  the  expiration  of  such  fiscal  year,  shall  only  l>e  applied  to  the  pay- 
ment [1]  of  expenses  prperly  incurred  during  that  year,  or  [2]  to  the  ful- 
fillment of  contracts  properly  made  within  that  year." 

The  annual  appropriations  are  generally  made  (1)  for  personal  ser- 
vices, (2)  supplies,  or  (3)  public  improvements. 

In'view  of  all  this,  questions  of  much  importance  are  liable  to  arise. 

1.  It  has  been  held  that  under  such  acts  payment  can  be  made  only- 
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for  personal  services  "rendered  for  and  within  such  year"  (Availability- 
Appropriation  case,  ante^  133). 

2.  It  has  also  been  held  that  under  an  annual  appropriation  for  sup- 
plies for  the  service  of  a  designated  fiscal  year,  there  is  no  authority  to 
purchase  such  supplies  for  the  service  of  a  subsequent  year  (Specific* 
Appropriation  case,  antCj  137).  Such  supplies,  for  the  service  of  the 
proper  fiscal  year,  may  be  contracted  for,  but  a  contractor,  who  fails  to 
deliver  them  within  the  year^  will  not  generally  be  entitled  to  receive  pay- 
ment therefor.  There  may  be  cases  in  which,  on  account  of  the  natare 
of  the  service,  or  the  character  of  the  supplies,  the  purpose  of  the  ap- 
propriation act  may  permit  payment  for  such  supplies  delivered  after 
the  year.  Btit  such  cases  must  be  exceptional,  aud  the  purpose  of  the 
appropriation  act  to  make  payment  in  such  cases  must  be  clear.  The 
construction  of  every  act  must  be  reasonable  ( Bishop,  Written  Laws,  93; 
United  States  v.  Kirby,  7  Wall.,  486). 

In  purchasing  supplies  for  a  fiscal  year  under  an  annual  appropria- 
tion it  may  not  be  possible  to  know  the  exact  quantity  required  for  the 
service  of  that  year.  Purchases  are  to  be  made  with  reasonable  judg- 
ment^ amd  for  the  sole  purpose  of  procuring  supplies  only  for  that  year, 
and  if  in  such  case  some  amount  in  excess  is  procured  this  may  be  used 
for  a  subsequent  year.  Long  usage  has  adopted  and  settled  this  cou- 
Btruction.  There  may,  possibly,  be  rare  and  exceptional  cases  in  which 
it  may  be  absolutely  impossible  to  execute  within  a  fiscal  year  the  pur- 
pose of  appropriations  made  for  it,  and  in  which  from  the  circumstances 
and  from  usage  it  may  be  apparent  that  Congress  did  not  intend  the 
appropriation  to  fail  of  execution.  In  such  cases  the  time  of  execution 
prescribed  may  be  regarded  as  directory^  not  mandatory.  But  such 
cases  must  be  very  rare  and  exceptional  in  character.  Cases  may  arise 
in  which  it  may  be  impossible  to  expend  an  annual  appropriation  for 
repairs  or  the  construction  of  a  public  work  during  a  fiscal  year,  and  in 
which  it  may  appear  that  its  purpose  is  not  strictly  for  the  exclusive 
service  of  such  year,  and  that  hence  the  work  may  be  completed  eves 
after  the  year.    (Availability- Appropriation  case,  antCj  133.) 

3.  It  seems  difficult  to  perceive  how  a  contract  made  during  the  fisca] 
year  under  an  annual  appropriation  for  the  expenses  of  that  year,  even 
for  public  works  under  the  control  of  the  Comniist^ioners  of  the  Dis- 
trict of  Columbia  can  be  valid,  if  niade  in  a  form  to  indicate  a  distinct 
purpose  to  apply  such  appropriation  to  the  payment  of  work  to  be  whoUy 
executed  after  such  year.  The  general  purpose  of  an  annual  appropria* 
tion  act  is  to  authorize  payment  "for  the  expenses  of^ — that  is,  incurred 
during — a  designated  fiscal  ye  ir.  All  the  statutes  affecting  appropria- 
tions and  appropriation  acts  look  to  this  general  purpose.  One  clause 
of  section  3690  requires  appropriations  for  a  designated  fiscal  year  to 
be  applied  only  "  to  the  payment  of  expenses  properly  incurred  during  that 
yearJ'^    Payment  cannot  be  m  ide  in  advance  of  work  done.    Work  done 
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after  a  fiscal  year  cannot  be  said  to  create  an  expense  incurred  during 
the  year.* 

Another  clause  of  this  section  declares  that  ^^  balances  of  appropria* 
tions  •  •  •  remaiDing  unexpended  at  the  expiration  of  such  fiscal 
year  shall  only  be  applied  to  the  •  •  •  fulfillment  of  contracts 
properly  made  within  that  year."  The  word  balances  implies  that  some 
expenditures  were  made  or  were  liable  to  be  made  during  the  year. 
This  clause  does  not  say  that  the  contractor  msLy  fulfill  his  contract  after 
the  fiscal  year.  It  does  not  assume  to  regulate  his  duties.  It  relates 
only  to  the  application  of  appropriations.  It  declares  that  they  may 
be  applied  to  fulfill  contracts — that  is,  to  fulfill  the  obligation  of  the  Oov- 
eminent  as  required  by  contract  Its  obligation  arising  during  a  fiscal 
year  if  not  fulfilled,  remains  after  the  year^  and  may  be  performed  at  any 
time  before  an  appropriation  is  carried  to  the  surplus  fund.  To  hold 
that  this  clause  extends  to  the  fulfillment  of  a  contract  on  the  part  of 
the  contractor  is  to  extend  its  words  beyond  their  ordinary  meaning, 
and  to  defeat  the  first  clause  which  implies  that  ^<  expenses"  or  the  lia- 
hility  of  the  Government  to  make  payment  can  ofuly  accrue  during  the 
year.  But  it  is  not  necessary  and  it  is  not  intended  now  to  decide  this 
qnestion. 

The  questions  presented  will  be  answered  in  accordance  with  the  fore 
going  opinion. 

Treasury  Department, 

First  Comptroller's  Office,  October  23,  1883. 

*  The  following  circular  is  pablished  for  information : 

Treasury  Department,* 

First  Comptroller's  Office, 

Washington,  August  8,  1870. 
By  the  provisions  of  the  5th,  6th,  and  7th  sections  of  the  General  Appropriation  act 
for  the  fiscal  year  endine  Jane  30,  1871,  appropriations  made  for  the  current  fiscal 
year  can  be  expended  only  for  the  service  of  the  year — that  is,  for  debts  and  liabilities 
accruing  within  the  year — and  former  appropriations  can  be  nsed  only  in  payment  of 
debts  and  liabilities  accrued,  and  in  the  fnltillmeut  of  contracts  properly  made  prior 
to  the  first  day  of  July,  1870.  These  provisionis  do  not  apply  to  appropriations  known 
as  permanent  or  indefinite,  nor  to  those  to  which  Congress  has  given  a  longer  duration 
of  law. 

Disbarsing  ofilcers  are  hereby  instracted  to  observe  these  provisions  of  law  strictly. 
And  they  are  also  directed  to  render  separate  accounts  of  disbursements  made  on 
account  of  debts  and  liabilities  accrued  and  contracts  made  prior  to  July  1, 1870;  and 
Sfeparate  accounts  of  payments  made  on  account  of  the  service  of  the  current  fiscal  year. 
They  will  be  careful,  also,  not  to  use  moneys  appropriated  for  former  years  for  the 
aervice  of  the  current  year. 

R.  W.  TAYLER, 

Comptroller, 
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IN  THE  MATTER  OF  THE  RIGHT  OF  SPECIAL  AGENTS  ENGAGED,  UNDER 
THE  ACT  OF  MARCH  3,  1883  (22  STAT.,  623),  IN  PREVENTING  TIMBKR 
DEPREDATIONS,  TO  BE  ALLOWED  FOR  SLEEPING-CAR  FARE  AS  PA.RT 
OF  "TRANSPORTATION"  EXPENSES.— TIMBER  AGENTS'  CASE. 


1.  Constraction  friven  to  the  Revised  Statates,  sections  162, 183, 1765 ;  the  act  of  M&rch 
3, 1875  (18  Stat.,  452,  sec.  1,  pram$o  first) ;  act  March  3, 1883  (22  Stat.,  563,  sec.  4) ; 
and  act  of  March  3. 1883  (22  Stat.,  623). 

9.  Prior  to  the  act  of  March  3, 1883  (22  Stat..  563,  sec.  4),  the  head  of  each  execnti  ve 
Department  had  authority  to  detail  and  send  away  from  his  Department  any 
clerk  or  employ^  of  his  Department  to  make  investiji^ations  or  perform  the  dutiea 
essential  to  execute  the  requirements  of  appropriation  and  other  acts. 

3.  The  act  of  March  3,1883(2i  Stat., 56;),  sec.  4),  has  limited  this  authority,  but  it 

seems  probable  that  any  clerk  or  employ^  may  be  so  detailed  for  a  period  of 
thirty  days  in  any  one  year  with  a  right  to  receive  for  such  time  his  lawful  salary. 

4.  Qutere,  Whether  the  head  of  a  Department  can,  niider  the  act  of  March  3, 1883  (22 

Stat.,  563,  sec.  4),  give  a  clerk  or  employ^  a  leave  of  absence  without  pay? 

5.  The  act  of  March  3, 1875  (18  Stat. ,  452,  sec.  I, proviso  first),  prohibits  the  allowance 

of  a  fixed  sum,  in  lieu  of  actual  traveling  expenses,  to  any  person  holding  em- 
ployment or  appointment  under  the  United  States  (with  exceptions  theroin 
named),  whether  engaged  in  traveling,  as  a  dtUy  pertaining  to  an  office,  or  as  » 
clerk  or  employ^  detailed  as  special  agent  by  the  head  of  a  Department  to  ex- 
ecute an  appropriation  act  or  other  statute. 

6.  The  act  of  March  3,  1875  (18  Stat.,  452,  sec.  1,  proviso  first),  is  so  far  modified  by  the 

act  of  March  3,  1883  (22  Stat.,  623),  as  that  agents  appoint-ed  under  the  latter 
oot  engaged  in  ''protecting  timber  on  the  public  lands,''  may  be  allowed  a  "fixed 
sum  per  day,  not  to  exceed  three  dollars,  in  lieu  of  acUuil  dailjf  expenses." 

7.  The  '*  daily  expenses"  mentioned  in  said  act  include  sleeping-car  fare  on  railroads^ 

but  do  not  include  railroad  fare  for  transportation. 


Opinion  by  William  Lawrence,  First  Comptroller. 

The  suudry  civU  appropriatioii  act  of  March  3,  1883  (22  Stat,  603, 
623),  makes  an  appropriation,  as  follows : 

"To  meet  expenses  of  protecting  timber  on  the  pnblic  lands,  seventy- 
five  thousand  dollars;  and  the  same,  or  any  part  thereof,  m^j  be  used 
in  paying  agents  employed  a  fixed  sum  per  day,  not  to  exceed  three 
dollars,  in  lieu  of  actual  daily  expenses,  a«  now  provided  by  late  J' 

The  Secretary  of  the  Interior  by  letter  of  October  19,  1883,  to  the 
Secretary  of  the  Treasury,  asks  that  the  opinion  of  the  First  Comp- 
troller may  be  given  on  the  question  arising  under  this  provision: 
Whether  sleepin-g-car  fare  is  to  be  reported  as  a  part  of  the  expense  of 
transportation  of  special  agents  of  the  General  Land  Office  engaged  in 
the  suppression  of  timber  depredations,  or  should  be  considered  as  a 
part  of  the  personal  expenses  of  such  agents  f 

The  words,  "as  now  provided  by  law,''  in  the  act  of  March  3, 1883  (22 
Stat.,  623),  refer  to  a  proviso  in  section  one  of  the  act.  of  March  3,  1875 
(18  Stat.,  452),  as  follows : 

Provided^  That  hereafter  only  aMual  traveling  expenses  shall  be  al- 
lowed to  any  person  holding  employment  or  appointment  under  the 
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United  States,  except  luartshals,  district  attorneys,  and  clerks  of  the 
courts  of  the  United  States  and  their  deputies;  and  all  allowances  for 
mileages  and  tra^isportation  in  excess  of  the  amount  actually  paid,  except 
as  above  excepted,  are  hereby  declared  illegal;  and  no  credit  shall  W 
allowed  to  any  of  the  disbursing  officers  of  the  United  States  for  pay- 
ment or  allowances  in  violation  of  this  provision." 

A  usage  has  prevailed,  fully  supported  by  law,  by  which  the  respective 
heads  of  Departments  detailed  clerks  and  employes  therein  to  make  in- 
vestigations or  perform  duties  essential  to  the  execution  of  appropria- 
tion and  other  acts  (Clerks'  Investigation  case,  3  Lawrence,  Compt.  Dec^ 
246,  Rev.  Stat.,  183). 

In  such  case  the  authorized  usage  was  to  pay  the  actual  and  necessary 
traveling  expenses  of  the  person  so  detailed  while  on  duty  away  from  the 
capital.  And,  as  the  law  gave  to  a  clerk  a  right  to  the  payment  of  hi» 
■alary,  whether  he  performed  any  duty  or  not,  payment  thereof  wa* 
made  during  such  absence  from  his  proper  Department.  (Evans'  case^ 
2  Lawrence,  Compt.  Dec,  2d  ed.,  8.)  No  compensation  can  be  paid  to 
an  officer  or  employ^  beyond  his  salary  as  such,  for  services  per/ormed 
while  detailed  to  make  investigations  away  from  his  Department.  (Rev. 
St>at.,  176.):  Swamp-Land  case,  2  Lawrence,  Compt.  Dec,  2d  ed.,  136.) 

While  this  usage  of  detailing  clerks  to  make  investigations  and  of 
paying  their  actiial  and  necessary  expenses  prevailed,  there  were  some 
eases  in  which  a  fixed  sum  was  allowed,  as'and  for  such  expenses,  with- 
out refereu  ce  to  the  expense  actually  incurred.  This  was  unauthorized. 
(Bender's  case,  1  Lawrenoe,  Compt.  Dec,  2d  ed.,  317).  The  act  of 
March  3, 1875  (18  Stat.,  452,  sec.  1,  proviso,  first)  above  quoted,  was 
passed  to  prohibit  generally  in  such  cases  the  allowance  of  any  amount 
in  excess  of  actual  expenses.  And  ^'allowances  for  mileages  and  transv 
portation  "  in  excess  of  the  amount  *'  actually  paid"  were  specially  named 
as  prohibited,  probably  because  it  was  supposed  that  abuses  had  ex- 
isted as  to  these.  The  prohibitions  of  the  act  apply  not  only  to  clerka 
and  employes  of  Departments,  but  to  officers  traveling  as  a  part  of  their 
official  duty.  The  provision  quoted  from  the  act  of  March  3,  1883  (22 
Stat.,  623),  was  designed  to  authorize  the  allowance  to  agents  engaged 
in  protecting  timber  on  the  public  lands,  of  a  "fixed  sum  per  day,  not 
to  exceed  three  dollars,  in  lieu  of  actual  daily  expenses.'^  The  sum  so 
fixed  is  a  commutation  of  the  "actual  daily''  and  personal  expenses.  It 
is  a  limit  upon  the  amount  to  be  paid  for  su^h  expenses,  though  it  might 
exceed  the  actual  expenses.  It  was  designed  to  be  the  full  measure  of 
allowance  for  ^^ daily  expenses^  including  boarding,  lodging,  and  the 
usual  personal  expenses.  The  "actual  daily  expenses''  mentioned  in 
this  act,  of  course,  do  not  include  "transportation"  expenses,  as  railroad 
fare.  But  they  do  include  sleeping-carfare,  as  well  as  meals  taken  while 
traveling  by  railroad.  If  an  agent  is  engaged  in  any  locality  in  protect- 
ing timber  for  a  day  or  a  week,  his  lodging  expenses,  as  well  as  his 
meals,  are,  clearly,  "daily  expenses."  If  he  travels  on  foot,  or  on  horse- 
back, or  in  a  coach,  and  stops  over  night,  his  lodging  expenses  and 


Digitized  by  VjOOQIC 


528  First  Comptroller's  Office,  Treasury  Department. 

meals  are,  clearly,  *' daily  expenses'^ — not  "transportation"  expenses. 
If  he  travels  by  railroad,  his  sleeping-car  fare  is  equally  a  part  of  his 
^* daily  expenses."  It  is  not  paid  for  ^HramportationJ'  The  ^'Hrangpor- 
tation^  is  paid  for  by  ordinary  railroad  fare,  as  totally  distinct  from  the 
lodging  expenses  on  a  sleeping  car.  The  sleeping  cars  are  frequently, 
if  not  generally,  owned  by  a  corporation  or  company  distinct  from  the 
railroad  company.  The  sleeping  cars  are  in  such  cases  transported  for 
the  sleeping-car  company,  for  a  compensation  paid  by  it  to  the  railroad 
company.  The  transportation  expenses  haVe  no  necessary  connection 
with  sleeping-car  expenses.  By  far  the  larger  part  of  all  railway  pas- 
43engers  are  transported  in  other  than  sleeping  cars. 

The  act  of  March  3,  1875  (18  Stat.,  452,  sec.  1,  proviso,  first),  uses  the 
expression, "  allowances  for  •  •  •  transportation,"  which  may  some- 
times include  sleeping-car  fare.  But  this  act,  as  respects  the  question 
oow  under  consideration,  is  to  be  construed  with  reference  to  the  act  of 
Inarch  3, 1883  (22  Stat.,  623),  and  in  this  connection  ample  scope  is  found 
for  the  former  act  without  including  sleeping-car  fare,  which  is  covered 
by  the  expression,  ''daily  expenses,"  in  the  latter  act.  If  this  be  not  so, 
we  must  assign  to  lodging  expenses  two  distinct  meanings  under  the  same 
act  of  March  3,  1883.  -That  is,  the  expression  "daily  expenses"  in  this 
act,  can  be  constrtied  to  include  lodging  expenses  when  an  agent  is  trav- 
eling on  foot,  or  on  horseback,  or  by  coach,  but  not  while  traveling  by 
railroad.    Such  double  meaning  is  not  permissible. 

The  statutes  cited  use  several  expressions  as  to  expenses,  as  (1)  "daily 
expenses,"  (2)  "actual  traveling  expenses,"  (3)  "mileages  and  transpor- 
tation." "Transportation  expenses"  include  railroad  fare,  stage  fare, 
and  similar  charges.  "Daily  expenses"  generally  include  the  cost  of 
meals,  lodging,  sleeping-car  fare,  and  such  other  charges  as  necessarily 
accrue  while  traveling,  but  do  not  include  the  cost  of  conveyance. 

The  act  of  March  3,  1883,  (22  Stat.,  553,  sec.  4)  has  limited  the  right 
of  clerks  and  employes  in  the  Executive  Departments,  to  receive  their 
salary  or  compensation  as  such,  in  cases  of  absence,  by  providing,  that 
"aW  absence  from  the  Departments  on  the  part  of  said  clerks  or  other 
employes,  in  cixcess  of  such  leave  of  absence  as  may  be  granted  by  the 
heads  thereof,  which  shall  not  exceed  thirty  days  in  any  one  year,  except 
in  case  of  sickness,  shall  be  without  pay." 

The  expression  in  this  statute — "aZZ  absence" — is  so  comprehensive^ 
that  a  clerk  detailed  away  from  a  Department,  and,  by  reason  of  suck 
detailj  absent  for  more  than  thirty  daysin  any  one  year,  cannot  during 
such  absence  receive  any  salary  after  the  expiration  of  such  period. 
During  such  period  of  thirty  days  it  seems  probable  that  a  clerk  may 
be  so  detailed  with  a  right  to  receive  salary.  Sectitm  183  of  the  Re- 
vised Statutes,  which  recognizes  the  authority  of  the  head  of  a  Depart- 
ment to  detail  clerks  to  investigate  frauds,  is  not  in  terms  repealed.  It 
is  true  the  act  of  March  3,  1883  (22  Stat.,  563,  sec.  4),  requires  of  clerks 
in  the  Departments  fixed  hours  of  service,  but  the  purpose  of  this  was 
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only,  or  chiefly,  to  modify  section  102  of  the  Revised  Statutes.  It  has 
been  held  by  the  head  of  at  least  one  Department,  that  under  the  stat- 
ute he  had  no  power,  as  he  had  under  the  usage  heretofore  prevailing, 
to  give  a  clerk  a  leave  of  absence  bey^ond  thirty  days  in  any  one  year, 
even  without  salary,  because  the  statute  says  that  leaves  of  absence 
"shall  not  exceed  thirty  days  in  any  one  year'*  (see  Eveleth's  case,  2 
Lawrence,  Compt.  Dec,  2d  ed.,  20). 

The  appropriation  made  by  the  act  of  March  3, 1883  (22  Stat.,  003, 
023).  of  course,  authorizes  the  appointment  of  proper  persons,  who  may 
not  be  clerks  or  employes  in  any  Department,  to  act  as  agents  in  "pro- 
tecting timber  on  the  public  lands.''  Their  compensation  is  to  be  fixed 
in  the  Interior  Department.  They  can  be  allowed  by  the  same  authority, 
either  (1)  actual  daily  expenses  so  far  as  reasonable  and  necessary,  or 

(2)  in  lieu  of  this  a  "  fixed  sum  per  day  not  to  exceed  three  dollars,"  and 

(3)  in  addition  to  either  of  these  such  agents  may  be  allowed  actual  and 
necessary  transportation  expenses,  as  railroad  fare^  stage  fare,  and  other 
like  expenses,  but  for  these  there  can  be  no  allowance  of  a  "fixed  sum 
per  day."  The  word  "way"  as  applied  to  the  "fixed  sum"  mentioned 
in  the  act  of  March  3, 1883,  is  not  mandatory  in  requiriug  a  sum  to  be 
fixed,  but  is  permissive^  and  so  does  not  exclude  the  authority  to  pay 
actual  necessary  and  reasonable  traveling  expenses. 

The  Secretary  of  the  Interior  will  be  advised  accordingly. 
Tbbasubt  Department, 

First  Comptroller's  Office,  November  1, 1883. 


IN  THE  MATTER  OF  THE  RIGHT  OF  THE  PERSON  EMPLOYED  TO  PRE- 
PARE A  GENERAL  INDEX  FOR  THE  JOURNALS  OF  CONGRESS  TO  RE- 
CEIVE COMPENSATION  FOR  PREPARING  AN  INDEX  TO  THE  CONGRES- 
SIONAL RECORD.— ORDW AY'S  CASE. 


1.  The  appropriation  aot«  since  187B,  by  appropriating  oompenBation  '^for  the  person 

preparing  the  general  index  to  the  Journals  of  Congress  noder  [House]  resolu- 
tion of  June  18,  1878,"  have  recognized  and  continued  the  authority  of  the  per- 
son so  appointed. 

2.  Said  resolution  does  not  give  a  continuing  authority  to  appoint  a  person  to  prepart) 

said  index. 

3.  Congress  has  power  under  the  Constitution  by  law  to  designate  a  person  by  name, 

or  otherwise  identify  him,  and  give  him  coatinuons  authority  from  year  to  year 
to  perform  any  duty  to  carry  its  legislative  functions  into  effect. 

4.  A  person  designated  by  statute  to  prepare  an  index  to  the  Journals  of  Congress, 

whieh  statute  fixes  an  annual  salary  for  the  service,  is  a  '^  person  who^e  pay  [is] 
fixed  by  law,"  and  by  force  of  section  1765  of  the  Revised  Statutes  he  cannot 
lawfhlly  "  receive  any  additional  pay  »  *  *  for  any  other  service  whatever, 
anless  the  same  is  [1]  authorized  hy  law,  and  [2]  the  appropriation  therefor  ex- 
plicitly states  that  it  is  for  such  additional  pay." 
34D83 
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5.  Saoh  person  when  dUo  employed  onder  the  Joint  Reeolntion  of  Febmary  8,  1881 

(21  Stat.,  516),  to  prepare  an  index  to  the  Congressional  Record,  with  compensa- 
tion fixed  by  the  discretion  of  the  Joint  Committee  on  Printing  at  the  maximum 
amount  thereby  authorized,  cannot  lawfully  be  paid  such  or  any  sum  for  th^ 
service  mentioned,  because  it  is  not  ^^ fixed  by  lair,"  and  the  appropriation  there- 
for does  not  *' explicitly  state  that  it  is  for  such  additional  pay.'* 

6.  The  prohibitions  of  section  1765  of  the  Revised  Statutes,  and  of  the  act  of  June 

20, 1874  (18  Stat.,  109,  sec.  3),  extend  to  compensation  for  all  services  official,  or 
qutui  official,  whether  rendered  under  an  appointment  or  contract. 

7.  When  a  statute  gives  authority  to  officers  or  agents  to  employ  persons  to  render 

services,  such  authority  is  to  be  exercised  subject  to  the  general  prohibitions  and 
regulations  of  existing  laws. 

8.  The  Joint  Resolution  of  February  8, 1881  (21  Stat.,  516),  authorizes  the  employment 

by  oontrMt  of  a  person  to  prepare  an  index  to  the  Congressional  Record. 

9.  Such  contract  should  under  section  3743  of  the  Revised  Statutes  be  filed  in  the 

office  of  the  First  Comptroller. 

10.  The  person  lawfully  employed  under  the  Joint  Resolution  of  February  8, 1881  (21 

Stat.,  516),  is  alone  entitled  to  receive  compensation  for  the  services  rendered 
under  such  employment. 

11.  If  he  employ  persons  to  assist  him  in  his  services,  there  is  no  pritfitg  of  contract 

between  them  and  the  United  States,  and  they  have  no  claim  against  the  Gov- 
ernment for  any  compensation.  ■  . 

12.  Persons  usually  denominated  '^  employes'*  do  not  necessarily  or  generally  include 

ordinary  ooniractor9t  who  render  personal  services  not  official  or  quan  official  in- 
character. 

13.  The  act  of  March  3, 1879  (20  Stat.,  419),  requires  accounting  officers  of  the  Treasury 

to  pass  as  "a  full  and  sufficient  voucher"  any  which  may  be  (1)  approved  by  the 
chainnan  of  the  proper  committee  of  the  Senate,  and  (2j  payable  out  of  the 
Senate  contingent  fund.  This  can  not  give  validity  to  any  voucher  for  expend- 
itures prohibited  by  law. 

Jane  18, 1878,  the  House  of  Representatives  passed  a  preamble  and 
resolutions  (House  Journal,  1416).as  follow: 

"  Whereas  the  records  of  the  proceedings  of  Congress  have  become 
so  extensive  that  ready  reference  to  any  matter  contained  in  them  is 
almost  impossible,  and  the  want  of  uniformity  in  the  method  of  index- 
ing the  various  volumes  renders  inaccessible  much  information  that 
is  valuable ;  and 

"  Whereas  the  business  of  legislation  would  be  greatly  aided  and 
expedited  by  a  proper  index  of  the  Journals :  Therefore, 

"  Be  it  resolved,  That  there  shall  be  prepared,  under  the  direction  and 
supervision  of  the  Committee  on  Rules,  a  general  index  of  ti^e  Journals 
of  Congress. 

"  Resolved,  That  the  Committee  on  Rules  are  authorized  to  select  and 
employ  a  proper  person  to  prepare  such  general  index,  at  a  compensa- 
tion not  to  exceed  (2,500  per  annum,  to  be  paid  out  of  the  contingent 
jund^  of  the  House  for  the  ensuing  fiscal  year,  and  to  be  under  the 
direction  of  the  Committee  on  Rules  as  the  prosecution  of  the  work 
proceeds." 

•The  act  of  March  3,  1879  (20  Stat.,  419),  provides  that  any  voucher  approved  by 
the  chainnan  of  a  Senate  committee  for  expenses,  payable  out  of  the  Senate  contingent 
fund  '*  shall  be  taken  and  passed  by  the  accounting  officers  of  the  Treasury  as  a 
full  and  sufficient  voucher.*'  This  act  does  not  extend  to  other  voachers,  nor  to  the 
House  contingent  fund.  This  act  cannot  give  validity  to  vouchers  for  expenditure* 
which  are  prohibited  by  statute. 
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Immediately  afterwards  Albert  Ordway  was  selected,  under  this  reso- 
latiou,  to  perform  tbe  service  required  by  it,  and  under  the  same  original 
appointment^  lias  continued^  and  now  is  in  the  same  servioe.  Annu«^l  ap- 
propriations bare  been  made  to  pay  for  tbe  same.  Tbe  last  one  made 
by  tbe  act  of  Marcb  3,  1883  (22  Stat.,  534),  for  tbe  legislative  expenses 
of  tbe  Government  for  tbe  fiscal  year  ending  June  30, 1884,  is  in  tbe 
Qsnal  form  as  follows:  ^'  For  tbe  person  preparing  tbe  general  index  to 
the  Journals  of  Congress,  under  resolution  of  June  eigbteentb,  eigbteen 
hundred  and  seventy-eigbt,  two  tbousand  five  bundred  dollars." 

Tbe  joint  resolution  of  February  8,  1881  (21  Stat.,  516),  is  as  follows  : 

JOINT  RESOLUTION  to  provide  for  printing  and  distributing  the  index  of  the 
Congressional  Kecord  semi-monthly. 

Resolved  by  the*  Senate  and  House  of  Representatives  of  the  United  States 
of  America  in  Congress  assembled^  That  tbe  Joint  Committee  on  Printing 
be,  and  tbey  are  hereby,  autborized  and  directed  to  make  tbe  necessary 
provisions  and  arrangements  for  bereafter  issuing  tbe  index  of  the  Con- 
gressional Kecord  semimonthly  during  tbe  sessions  of  Congress,  begin- 
ning witb  next  ensuing  session.  That  tbe  Public  Printer  be,  and  be  is 
hereby,  directed  to  print  and  distribute  tbe  same  number  of  copies  of  said 
semi-montbly  index  as  be  prints  and  distributes  of  tbe  daily  iSvSue  of  tbe 
Record,  and  to  tbe  same  persons  and  in  tbe  same  manner.  Tbat  tbe 
Public  Printer  shall  employ  sucb  person  to  prepare  said  index  as  shall 
be  designated  by  tbe  Joint  Committee  on  Printing,  who  shall  also  fix  and 
regulate  the  compensation  to  be  paid  by  the  Public  Printer  for  the  said  worky 
and  direct  tbe  form  and  manner  of  its  publication:  Provided^  however^ 
Tbat  tbe  compensation  allowed  for  preparing  said  semi-monthly  index, 
including  their  compilation  into  a  session  index,  shall  not  exceed  tbe 
average  total  amount  now  allowed  by  tbe  Joint  Committee  on  Printing 
for  compiling  the  session  index. 

June  4, 1883,  Albert  Ordway,  in  a  letter  to  tbe  First  Comptroller, 
says: 

"Under  this  joint  resolution  tbe  Public  Printer  was  directed  by  tbe 
joint  committee  to  make  an  allowance  of  $5,300  a  year  for  tbe  cost  of 
preparing  tbe  index  of  tbe  (,'Ongressional  Kecord  and  pay  the  same  to  me 
in  monthly  instalments.  Witb  tbe  money  thus  placed  at  my  disposal  I 
organized  and  arranged  for  the  work — have  bired  office  room,  paid  for 
rent,  gas,  fuel,  stationery,  and  all  tbe  expenses  attendant  on  executing 
the  work;  employed,  discharged,  controlled,  and  paid  all  tbe  necessary 
clerical  force  to  do  the  work.  Tbe  Public  Printer,  I  suppose,  as  a  mat- 
ter of  convenience  in  keeping  and  rendering  bis  accounts,  entered  tbe 
I>ayment  to  me  of  tbe  $5,300,  and  took  my  receipts  for  tbe  same  on  tbe^ 
regular  monthly  pay-rolls  of  tbe  Congressional  Kecord,  wbicb  unfortu- 
nately on  the  face  of  it  would  warrant  tbe  inference  made  by  your  office, 
that  I  was  in  receipt  of  a  salary  in  tbat  amount — while  in  reality  I  have 
sioiply  been  tbe  agent  or  instrument  of  tbe  committee  to  carry  out  and 
supervise  individually  what  tbey  could  not  do  collectively." 

The  joint  resolution  has  in  practice  been  regarded  as  authorizing  tbe 
Public  Printer  to  pay  for  each  year  tbe  sum  of  $5,300  to  Mr.  Ordway, 
in  rnontbly  instalments  as  stated  by  him,  out  of  the  general  appropria- 
tion  **for  tbe  public  printing    •    •    •     including  tbe  cost  of  printing 
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the  debates  and  proceedings  of  Gongress  in  the  Congressional  Record^ 
*  *  *  inclndiug  salaries  or  compensation  of  all  necessary  clerks  and 
employes"  (22  Stat.  629). 

The  term  of  the  Forty -seventh  Congress  expired  at  noon  of  March  4, 
1883.  President  Fillmore's  Proclamation,  February  25, 1853  (11  Stat., 
788).  On  general  principles  the  selection  and  employment  by  "the  Com- 
mittee  on'Rules^  of  the  Honse  of  Bepresentatives  during  that  or  any 
pre\ious  Congress  of  a  person  to  prepare  an  index  of  the  Journals  of  such 
Congress,  would  have  no  force  after  the  term  of  such  Congress  had  ex~ 
pired,  unless  otherwise  provided  by  law.  The  statute  has  given  authority 
to  some  officers  of  the  House  of  Representatives  to  perform  some  duties 
after  the  expiration  of  the  Congress  during  which  they  were  appointed 
(Rev.  Stat.,  31-33).  The  statute  has  given  to  other  officers  of  each 
branch  of  Congress  annual  terms  of  office  extending  after  the  expiration 
of  a  Congress  (Id.,  52, 53).  The  statutes  referred  to  do  not  extend  to 
the  person  selected  and  employed  to  prepare  a  general  index  of  the 
Journals  of  Congress.  But  each  act  making  an  appropriation  to  pay 
the  compensation  of  such  person  for  his  services  during  any  fiscal  year 
has  (1)  recognized  the  original  S4>pointment  and  thus  continued  it  for 
sueh  year,  and  (2)  has  given  him  authority  to  perform  his  duties  for 
saoh  year,  even  after  the  expiration  of  a  Congress.  Eaeh  appropriation 
act  designates  and  identifies  Mr.  Ordway,  as  fhlly  as  if  he  were  named 
therein.  This  is  not  a  case  in  which  Congress  has,  by  selecting  and 
appointing  an  agent  to  execute  a  law,  exercised  the  debatable  authority 
of  encroaching  upon  the  powers  and  duties  of  the  executive  or  judicial 
branches  of  the  Government.  The  law  has  only  given  authority  to  per. 
form  a  duty  necessary  and  proper  to  carry  into  effect  the  legislative 
functions  which  iiertain  to  Congress.  Congress  has  all  the  incidental 
powers  essential  to  execute  its  express  powers.  This  results  from  the 
oommon-law  principle,  applicable  to  all  courts  and  bodies,  that  incidents 
are  supplied  by  intendments  (Potter's  Dwarris,  Statutes,  123;  2  Inst^ 
306 ;  12  Rep.,  130, 131 ;  Paschal  Anno.  Const.,  3d  ed.,  86,  note  48).  Dnr- 
ing  any  Congress  in  which  there  might  be  a  period  of  time  after  one 
appiopriation  had  expired,  and  before  another  had  been  made,  Oidway 
would  be  without  authority  to  perform  any  duty.  The  House  resolu- 
tion of  June  18, 1878,  does  not  per  se  give  a  continuing  authority  to 
select  or  employ  a  person  to  prepare  an  index.  It  could  not  give 
*  authority  to  a  committee  of  a  subsequent  House. 

But  it  is  clear  that  Mr.  Ordway,  in  the  discharge  of  his  duty  in  pro> 
paring  an  index  of  the  Journal  of  Congress,  under  the  appropriation 
made  by  act  of  March  3, 1883,  for  the  current  fiscal  year,  is  ^<a  person 
tn  •  ♦  •  [a]  branch  of  the  public  service  whose  pay  •••[«] 
fixed  by  lawP    And  the  Revised  Statutes  provide: 

"  Sbc.  1765.  No  officer  in  any  branch  of  the  public  service^  or  any 
other  person  whose  salary,  pay,  or  emoluments  are  fixed  by  law  or  reg- 
ulations, shall  receive  any  additional  pay,  extra  allowance,  or  compen- 
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satioD,  in  any  form  whatever,  for  the  disbarsement  of  public  money,  or 
for  any  other  service  or  duty  whatever,  unless  the  same  is  authorized 
by  law,  and  the  appropriation  therefor  explicitly  states  that  it  is  for 
such  additional  pay,  extra  allowance,  or  compensation." 

This  presents  the  question  whether,  in  addition  to  the  fixed  compen- 
sation above  mentioned,  Mr.  Ordway  is  entitled  also  to  receive  any  com* 
pensation  for  his  work  during  the  current  fiscal  year  in  preparing  an 
index  to  the  Congressional  Record. 

The  compensation  for  this  work  is  not  in  amount  "fixed  bylaw." 
The  joint  resolution  of  February  8,  1881,  authorized  the  Joint  Commit- 
tee on  Printing  to  "fix  and  regulate  the  compensation,"  with  a  proviso 
that  it  shall  not  exceed  $5,300,  the  amount  allowed  in  1881  "for  com- 
piling the  session  index."  The  amount  of  compensation  was  fixed,  sub- 
ject to  said  limitation,  not  by  law,  but  by  the  discretion  of  said  joint 
committee.  There  are  several  opinions  of  Attorneys-General,  ail  hold- 
ing in  principle  that  the  claimant  is  not  entitled  to  the  compensation  iu 
question.  (Grundy,  3  Op.  Att.-Gen.,  439, 473;  Gilpin,  Id.,  621;  Legare, 
4  Id.j  126,  138;  Nelson,  Id.,  342;  Mason,  Id.,  464;  Toucey,  5  Td.,  74; 
Black,  9  Id.,  123;  and  Bates,  10  Id.,  435,  442,  444.) 

The  most  favorable  among  the  authoritative  views  presented  is  that 
in  Converse  v.  the  United  States  (21  How.,  473),  in  which  it  is  held  in 
principle  that  an  officer  or  person  in  the  public  service  "  who  has  a  fixed 
compensation,"  cannot  lawfully  receive  any  payment  beyond  that,  "un- 
less [1]  the  service  he  has  performed  is  required  by  existing  laws,  and 
[2]  the  remuneration  for  them  fixed  by  law."  And  it  is  said  (page  470) 
**  the  great  object  has  been  to  establish  by  law  the  compensation  for  pub- 
lic services  •  •  •  and  not  leave  it  to  the  discretion  of  the  head  of 
an  executive  Department."  And  it  is  said  (p.  473)  "the  just  and  fair 
inference  from  these  acts  of  Congress,  taken  together,  is,  that  no  discre- 
Hon  is  left  to  the  head  of  a  Department  to  allow  an  officer  who  has  a 
fixed  compensation  any  credit  beyond  his  salary,"  unless  in  the  excepted 
cases  mentioned.  In  that  case  three  dissenting  justices,  concurring 
with  Mr.  Justice  Curtis  in  the  court  below,  went  even  further,  and  de- 
clared (p.  477)  that,  "an  officer  whose  salary,  pay,  or  emoluments  was 
or  were  fixed  by  the  law,  and  •  •  *  [who]  had  received  its  full 
amount",  was  not  entitled  to  receive  any  other  compensation  for  any 
other  service,  unless  he  should  "  show  [1]  not  only  that  the  [other]  service 
was  authorized  by  law,  but  [2]  also  that  the  appropriation  for  that  serv- 
ice explicitly  sets  forth  that  it  is  for  such  additional  pay,  extra  allow- 
ance, or  compensation."  And  this,  certainly,  is  precisely  what  section 
1765  of  the  Revised  Statutes  explicitly  says.  The  dissenting  justices 
evidently  did  not  concur  in  the  view  (pp.  469,  471)  that  the  prohibition 
against  payment  did  not  "embrace  an  employment  which  has  no  affinity 
or  connection  •  •  •  with  the  line  of  his  [the  officer's]  official  duty, 
and  where  the  service  to  be  performed  is  of  a  different  character,  and 
for  a  different  place,  and  the  amount  of  compensation  regulated  by  law." 
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Section  1765  certainly  does  not  in  terms  authorize  payment  in  snch  case. 
It  seems  possible,  if  not  probable,  that  the  dissenting  opinion  might  be 
regarded  as  presenting  the  correct  view,  if  the  question  were  again 
brought  before  the  Supreme  Court.  See  Attorney-General's  Opinion, 
February  1,  1876  (15  Op.  Att.-Gen.,  533):  Bheem's  case,  3  Lawrence* 
Compt.  Dec,  305. 

But  regarding  the  opinion  of  the  court  as  conclusive  in  this  case,  yet 
by  its  explicit  language  the  claimant  is  not  entitled  to  payment  of  the 
compensation  he  demands,  because  its  amount  is  not  ''fixed  by  law,'' 
but  by  the  ^^ discretion^  of  the  joint  committee.  The  Converse  case  ex- 
plicity  holds  that  the  amount  of  the  compensation  must  be  ''  fixed  by 
law."  (United  States  v.  Shoemaker,  7  Wall.,  338;  Stansbury  v.  United 
States,  8  JeZ.,  33.)  It  is  not  enough  that  it  be  ''fixed  by  competent  au- 
thority", when  such  authority  exercises  a  "discretion".  (Bender's  case, 
1  Lawrence,  Compt.  Dec.,  2d  ed.,  326;  Evans's  case,  2  /d.,  2d  ed.,  4; 
Randolph's  case,  Jef.,  19;  15  Op.  Att.-Gen.,  533,  608.)* 

The  act  of  June  20, 1874  (18  Stat,  109,  sec.  3),  provides,  "that  no  civil 
officer  of  the  Government  shall  hereafter  receive  any  compensation  or 
perquisites  directly  or  indirectly  from  the  Treasury  or  property  of  the 
United  States  beyond  his  salary  or  compensation  allowed  by  law."  The 
use  of  the  word  "compensation,"  as  distinct  from  "salary,"  indicates 
that  this  provision  was  designed  to  apply  to  employes,  including  the 
claimant.  He  has  a  "compensation  allowed  by  law"  for  his  services  in 
preparing  a  general  index  of  the  Journals  of  Congress.  A  statute  might 
expressly  give  him  a  right  to  be  paid  also  for  preparing  an  index  of  the 
Congressional  Becord.  If  this  act  of  June  20, 1874,  stood  alone  it  may 
be  possible  that  both  claims  in  this  case  would  be  within  its  meaning — 
"compensation  allowed  by  law."  But  its  spirit  and  purpose  are  better 
secured  by  holding  that  compensation  ^6ci  in  the  discretion  of  a  Com- 
mittee is  not  "compensation  allowed  by  law."  (Beporter's  case,  1  Law- 
rence, Compt*  Dec.,  2d  ed.,  314.)  But  whether  so  or  not,  the  prohibition 
of  section  1765  of  the  Bevised  Statutes  is  applicable  to  this  case.  The 
prohibitions  of  section  1765  of  the  Bevised  Statutes,  and  of  the  act  of 
June  20,  1874,  exten<l  to  compensation  for  services  of  the  character  now 
in  question^  when  rendered  by  contract^  as  well  as  by  appointment  of  an 
officer  or  employ^.  Thus,  in  the  Converse  case  (21  How.,  470)  the  court 
SHys  of  similar  statutes:  "The  great  object  has  been  to  establish,  by 
law,  the  compensation  for  public  services,  whether  in  offices  or  a^enciesj 
where  the  nature  and  character  of  the  duties  to  be  performed  were  suf- 
ficiently known  and  definite  to  enable  Congress  to  form  an  estimate  of 
its  value,  and  not  leave  it  to  the  discretion  of  the  head  of  an  executive 
Department."  This  clearly  extends  to  all  services,  offi^Aal  or  quasi  offi- 
cial. This  is  the  necessary  effect  pf  the  language  of  the  statutes,  and 
is  required  by  their  purpose.    There  may,  perhaps^  be  som^  services  of 

•The  opinion  of  the  SolicitorGeneral  of  Febroary  7,  1877  (15  Op.  Att.-Gen.,  608)  U 
oousidered  in  a  MS.  case  which  will  be  published  in  a  subsequent  volume  of  the  First 
ComptroUei-'s  Decisions,  as  '^Ereleth's  case,  second.'' 
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each  charai-.ter  as  not  to  be  covered  by  the  prohibitions.  Persons  nsn- 
ally  denominated  <<  employes''  do  not  necessarily  or  generally  include 
ordinary  contractors  who  render  services  not  official  or  quasi  official  in 
character.  (Bell  v.  United  States,  Twenty  Per  Cent,  cases,  9  Ot.  01., 
302.) 

The  authority  given  by  the  joint  resolution  of  February  8, 1881,  to  the 
Joint  Committee  on  Printing  can  only  be  exercised  in  subordination  to, 
and  subject  to  the  limitations  of,  the  general  laws  regulating  compensa- 
tion. Thus,  in  Clark  v.  United  States  (95  U.  S.,  642),  the  court  in  dis- 
cussing the  effect  of  a  statute  upon  contracts  made  by  officers  under  its 
authority,  says  that,  ^'  the  contract  itself  is  affected,  and  must  conform 
to  the  requirements  of  the  statute."  (Strong  v.  Dist.  of  Columbia,  1 
Miickey,  Supreme  Court,  D.C.,  265;  Exigency  case,  3  Lawrence,  Compt. 
Dec,  92.) 

The  joint  resolution  of  February  8,  1881,  requires  the  Public  Printer 
to  ^^ employ  such  person  to  prepare  said  index  [to  the  Congressional 
Record]  as  shall  be  designated  by  the  Joint  Committee  on  Printing." 
The  Kevised  Statutes  provide  as  follows: 

"  Sec.  3743.  All  contracts  to  be  made,  by  virtue  of  any  law,  and  re- 
quiring the  advance  of  money,  or  in  any  manner  connected  with  the 
settlement  of  public  accounts,  shall  be  deposited  in  the  office  of  the 
First  Comptroller  of  the  United  States,  [the  Second  Comptroller  of  the 
Treasury  of  the  United  States,  or  the  Commissioner  of  Customs,  re- 
spectively, according  to  the  nature  thereof^]  within  ninety  days  after 
their  respective  dates." 

It  is  apparent  that  the  joint  resolution  contemplates  the  making  of  a 
cimtract  for  the  service,  and  section  3743  cited  requires  it  to  be  filed  in 
the  office  of  the  First  Comptroller.  There  may,  in  a  proper  case,  and 
in  favor  of  a  Qlaimant  who  may  lawfully  contract  for  compensation,  be, 
perhaps,  a  right  to  compensation,  though  the  contract  is  not  so  filed. 
(Clark  V.  United  States,  95  U.  S.,  539;  Strong  v.  Dist.  of  Columbia,  1 
Mackey,  Supreme  Court  D.  C,  265;  Exigency  case,  3  Lawrence,  Compt. 
Dec.,  92.) 

The  claimant,  Ordway,  was  alone  employed  to  render  the  service  in 
question;  the  contract  was  with  him  alone.  It  is,  perhaps,  possible  that 
he  could  render  the  whole  service.  But  if  not,  the  persons  whom  he 
employed  were  his  employes,  not  those  of  the  United  States.  There 
was  no  privity  of  contra>ct  between  them  and  the  United  States.  (Dris- 
colPs  case,  13  Ct.  CI.,  15;  sec.  96  U.  S.,  421;  Herndon's  case,  15  Ct.  CL, 
446.)    They,  therefore,  have  no  claim  against  the  United  States. 

It  follows,  that,  according  to  the  strict  rules  of  law,  the  claimant  is 
not  entitled  to  any  compensation.  But  he  has  rendered  services  in 
^ood  faith  under  a  contract  made  in  equally  good  faith,  and  it  is  not 
doubted  that  Congress  will  ratify  it  and  authorize  full  payment  there- 
under. 

Tbeasuby  Depaetment, 

First  Comptroller's  Office^  November  5, 1883. ' 
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IN  THE  MATTER  OF  THE  RIGHT  OF  THE  POSTMASTER  AT  WA8HINGTOK 
CITY  TO  AN  ANNUAL  SALARY  OF  |5,000,  COMMENCING  WITH  THE  AP- 
PROVAL OF  THE  ACT  OF  MARCH  3,  1883  (22  STAT.,  600).— CONGER'S 
APPEAL. 


1.  Under  the  act  of  March  3,  1883  (22  Stat.,  600),  the  postmaster  at  Washiug^n  City 

is  entitled  to  an  annual  salary  at  the  rate  of  $5,000,  commencing  with  the  data 
of  the  approval  of  said  act. 

2.  Every  provision  of  an  act  of  Congress  takes  effect  at  the  date  of  the  approval  of 

such  act,  unless  (1)  otherwise  specified  therein,  or  (2)  by  the  effect  thereon  of 
some  other  law,  or  (3)  by  necessary  inference  clearly  appearing  from  the  subject- 
matter,  or  otherwise. 

3.  When  one  of  two  or  more  statutes  in  pari  materia  and  enacted  at  the  same  session 

of  the  legislature  alludes  to  another  of  such  statutes  as  in  force,  it  will  generally 
be  deemed  in  force  at  the  time  to  which  reference  is  thus  made. 

4.  The  debates  in  Congress  cannot  generally  be  looked  to  as  an  aid  in  giving  con- 

struction to  an  act,  but  its  general  history  and  progress  through  Congress  may. 

October  1, 1883,  Frauk  B.  Conger,  postmaster  at  Washington  City, 
District  of  Columbia,  rendered  his  quarterly  account  to  the  Postmaster- 
General  of  moneys  received  for  the  quarter  which  ended  September  30, 
1883  (Bev.  Stat,  3843),  retaining  $1,250  for  salary  under  the  act  of  March 
3, 1893  (22  Stat.,  600),  for  the  quarter  (Rev.  Stat,  3857).  November  16, 
1883,  the  Auditor  of  the  Treasury  for  the  Post-Offlce  Department  ad- 
justed the  account,  allowing  only  $1,000,  for  salary  for  said  quarter. 
November  17, 1883,  the  postmaster  appealed  from  this  decision  to  the 
First  Comptroller  (Rev.  Stat.,  270). 

November  26,  1883,  the  Auditor,  in  transmitting  to  the  Comptroller 
the  papers  on  the  appeal,  says: 

<<  Section  4  of  the  act  of  Marbh  3,  1883,  provides,  that  the  salaries  of 
postmasters  of  the  first,  second,  and  third  classes  are  to  be  readjusted 
by  the  Postmaster-General^  to  take  eflFect  simultaneously  with  the  reduc- 
tion of  postage — October  1, 1883.  The  Washington  post-office  belonged 
to  the  first  class;  and  had  it  been  the  purpose  of  Congress  to  change 
the  salary  for  this  office  before  the  time  fixed  for  the  change  of  the  class 
to  which  it  belonged,  it  [Congress]  would  have  given  some  evidence  of 
its  intention  •  •  •  Congress,  having  adjusted  the  salary  for  the 
Washington  post-office,  instead  of  leaving  it  to  be  done  by  the  Post- 
master-General, did  not  affect  the  date  when  the  changed  salaries  for 
post-offices  of  the  first  class  went  into  operation.'' 


Decision  by  William  Lawbbnob,  First  Comptroller. 

''An  act  to  adjnat  the  salaries  of  postmasters, '^  approved  March  3,  1883  (22  Stat., 
600),  provides: 

"That  the  respective  compensation  of  postmasters  of  the  first,  second, 
and  third  classes  shall  be  annual  salaries,  assigned  in  even  hundreds  of 
dollars,  and  payable 4n  quarterly  payments,  to  be  ascertained  and  fixed 
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by  the  PostmasterOeQeral  from  their  respective  quarterly  returns  to 
the  Auditor  of  the  Treasury  ifor  the  Post-Office  Department,  or  copies 
-or  duplicates  thereof,  to  be  forwarded  to  the  First  Assistant  Postmaster- 
General,  for  four  quarters  immediately  preceding  the  adjustment,  at  the 
following  rates,  namely : 

"FIBST  GLASS. 

''Gross  receipts,  forty  thousand  dollars,  and  not  exceeding  forty-flve 
tboasand  dollars,  salary,  three  thousand  dollars. 

'^  Gross  receipts,  forty -five  thousand  dollars,  and  not  exceeding  sixty 
thousand  dollars,  salary,  three  thousand  one  hundred  dollars,'*  &c. 

In  similar  form  it  specifies  for  the  first  three  classes  the  salary  based 
OQ  "gross  receipts,"  and  contains  the  following  provisions: 

"And  in  order  to  ascertain  the  amount  of  the  postal  receipts  of  each 
office,  the  Postmaster-General  may  require  postmasters  to  furnish  the 
Department  with  certified  copies  of  their  quarterly  returns  to  the  Auditor 
at  such  times  and  for  such  periods  as  he  may  deem  necessary  in  eaeb 

case. 

"FOURTH  GLASS. 

^'Seg.  2.  That  the  compensation  of  postmasters  of  the  fourth  class 
shall  be  fixed  upon  the  basis  of  the  whole  of  the  box-rents  collected  al 
their  offices  and  commissions  upon  the  amount  of  canceled  ix>stage'do6 
8tamps  (provided  for  in  section  two  hundred  and  seventy  of  the  Bevised 
Laws  and  Regulations,  edition  of  eighteen  hundred  and  seventy-nine), 
and  on  postage  stamps,  official  stamps,j8tamped  envelopes,  postal  cards, 
afid  newspaper  and  periodical  stamps  canceled  on  majtter  actaally 
njailed  at  their  offices,  and  on  amounts  receive''  .^J^TrfptrBMe  paper,  dead 
Devspapers,  printed  matter,  and  tw^  .^^^\\\xa  following  ^tea 
namelv:  On  the  first  fifty  dollars  ^^  ^me  sold,  at  J"^         hundred  pei 


report  srien^'nartets  sbal   ^^^^^"^AoW^ta  Pf^Sffll  *»«*«'' *^^^S 
kts  p&V  hundred  |jJ,ra«WGeneral,  jJ«^J,^,  ^^ff^h^U 
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order;  and  the  auditor  shall  be  notified  of  any  and  all  changes  of  sal- 
arieH. 

"  Sec.  4. — That  the  salaries  of  postmasters  of  the  first,  second  and 
third  classes  shall  be  readjusted  by  the  Postmaster-General,  the  first 
adjustment  (under  this  act)  to  take  effect  simultaneously  with  the  re- 
duction of  tne  rates  of  postage,  and  thereafter  at  the  beginning  of  each 
fiscal  year;  and  the  salary  of  the  postmaster  at  Washington  City,  Dis- 
trict of  Columbia,  shall  be  five  thousand  dollars;  and  in  no  case  shall 
the  salary  of  any  postmaster  exceed  the  sum  of  six  thousand  dollars, 
except  in  the  city  of  New  York,  where  the  salary  of  the  postmaster  shall 
remain  as  now  fixed  by  law,  at  eight  thousand  dollars  per  annum/' 

By  the  act  of  March  3, 1883  (22  Stat.,  455),  a  "reduction  of  the  rate^ 
of  postage''  is  made,  "to  take  effect '^  "ou  aud  after  the  first  day  of  Oc- 
tober, A.  D.  eighteen  hundred  aud  eighty-three." 

Under  the  law  in  force  prior  to  the  act  of  March  3, 1883  (22  Stat.,  600), 
entitled  "An  act  to  adjust  the  salaries  of  postmasters,"  the  salary  of 
.the  postmaster  at  the  city  of  Washington,  District  of  Columbia,  for  the 
quarter  which  ended  September  30, 1883,  would  be  $1,000.  If  the  act 
of  March  3, 1883,  operated  from  its  date  on  the  salary  of  the  postmaster 
at  Washington  City,  it  would  be  $1,250  for  such  quarter.  The  sole 
question,  therefore,  for  decision  is,  whether  the  salary  in  question  is 
controlled  by  the  latter  act,  or  by  the  prior  law  ! 

The  Constitution((Art.  I,  sec.  7,  par.  2)  in  efi:ect  declares,  that  every 
bill  "shall  become  a  law"  from  the  time  it  is  approved  by  the  Presi- 
.  dent  (Matthews  v.  Zane,  7  Wheat.,  164 ;  Potter's  Dwarris,  Stat,  100,  n  ; 
Bishop,  Written  Laws,  27-31;  Hardcastle,  SUtutory  Law,  192-106; 
Sedgwick,  Construction  Stat,  and  Const.  L.,  2d  ed«,  65-^8;  Devens, 
Att.-Gen.,  April  7,  1877  ;  15  Op.  Att-Gen.,  222;  15  Op.  Att.-Gen.,  269; 
Zd.,  493).  A  statute  may,  of  course,  provide,  that  all,  or  any  part,  of 
its  provisions  shall  take  effect  at  a  future  day.  The  time  when  all,  or 
some,  of  the  provisions  of  a  statute  may  take  effect,  may  depend,  upon 
the  operation  or  effect  of  other  statutes  (1)  to  which  it  relates,  or  (2) 
to  which  it  refers  in  terms,  or  (3)  by  inference  sufficiently  appearing. 
tJnless  (1)  a  diffei*ent  time  is  specified  in  terms,  or  (2)  by  the  effect  of 
some  other  law,  or  (3)  by  clear  and  necessary  inference,  a  statute  takes 
effect  from  its  approval  (Taylor  v.  The  State,  ex  reL  Hand,  31  Ala.,  383; 
McArthur  v.  Franklin,  16  Ohio  St.,  193 ;  Leyner  v.  The  State,  8  Ind., 
490).  In  Swann  v.  Buck  (40  Miss.,  268),  decided  under  a  constitution 
declaring  that  all  statutes  shall  take  effect  at  a  future  specified  time, 
"  unless  otherwise  provided,''  it  was  held,  that  the  fact  that  statutes 
in  pari  materia  of  the  same  session  alluded  to  a  statute  as  in  /arce,'^was 
sufficient  to  give  it  immediate  effect.  See  Campbell  v.  City  of  Kenosi^a 
(5  Wall.,  194).  So,  in  Kentucky,  by  a  general  statute,  it  was  declared  that 
no  act  should  take  effect  until  sixty  days  after  its  passage,  unless  so  ex- ' 
pressed ;  and  it  was  held  that  the  intent  that  a  statute  should  take  effect 
earlier,  might  be  implied  (Standeford  v.  Wingate,  2  Duv.,  440).  Itmay, 
of  course,  be  expressly  so  provided  (New  Orleans  v.  Holmes,  13  La,  Ann., 
502 ;  Sedgwick,  Construction  Stat,  and  Const.  L.,  68,  n).   No  provision  of 
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the  Constitution,  or  of  any  a6t  of  Congress,  expressly  determines  when 
Btatntes  shall  take  effect.  It  follows,  that  the  general  rule  is  that 
every  statute  and  every  provision  of  it  takes  effect  from  the  date  of 
approval,  unl'ess  (1)  the  statute  itself,  or  (2)  some  other  statute,  other- 
wise determines,  or  (3)  unless  the  subject-matter  thereof,  by  necessary 
inference  otherwise  arising,  clearly  forbids.  The  general  rule  is  to  be 
followed,  unless  the  exception  is  sufficiently  made  to  appear. 

The  act  of  March  3,  1883  (22  Stat.,  600),  (1)  provides  the  general 
mode  of  ascertaining  and  prescribing  the  amount  of  salary  for  the  first 
three  classes  of  postmasters,  based  on  amounts  of  gross  receipts,  (2) 
fixes  the  compensation  of  postmasters  of  the  fourth  class  on  a  specified 
basis,  and  (3)  makes  a  ajfedal  provision  for  specified  amounts  for  the  an- 
nual salaries  of  the  postmasters  at  Washington  City  and  at  the  city  of 
New  York. 

1.  It  is  clear,  that  ^Hhe  salaries  of  postmasters  of  the  first,  second, 
and  third  classes,"  not  including  the  postmasters  ^^at  Washington  City '^ 
and  "in  the  city  of  New  York,'^  are  regulated  by  this  act  only  "on  and 
after  the  first  day  of  October,  A.  D.  eighteen  hundred  and  eighty-three.'^ 
Section  4  of  the  act  declares,  as  to  the  first  three  classes  of  postmasters, 
that  their  salaries  "  shall  be  re-adjusted  by  the  PostmasterOeneral,  the 
first  adjustment  {under  this  act)  to  take  effect  simultaneously  with  the 
reduction  of  the  rates  of  postage"— October  1,  1883.  This  section  in 
express  terms  requires  that  the  Postmaster-General  also  re-adjust  the 
salaries  in  subsequent  years.  Thus,  they  are  liable  to  be  changed  in 
amount. 

2.  No  provision  declares  when  the  act  shall  control  the  salaries  of 
postmasters  of  the  fourth  class.  When  the  bill,  which  finally  beeame 
this  act,  was  under  discussion  in  Congress,  it  was  said  in  substance 
that  the  salaries  prescribed  by  the  bill  as  to  postmasters  of  the  fourth 
class  would  take  effect  at  its  passage.  This  cannot  be  considered  in 
giving  construction  to  the  act,  though  the  general  history  and  progress 
of  the  bill  through  Congress  may  be  ( Aldridge  et  al,  v.  Williams,  3  How., 
9;  Springer  v.  United  States,  102  U.  8.,  597;  United  States  v.  Union 
Pacific  R.  R.  Co.,  91  U.  S.,  79;  Blake  v.  National  Banks,  23  Wall.,  307; 
Bishop,  Written  Laws,  76-78;  Hardcastle,  Statutory  Law,  56;  Deven«, 
Att.-Gen.,  April  24, 1877;  15  Op.  Att.-Gen.,  625).    But  this  is  its  proper 

I  construction,  and  necessarily  follows  from  the  principle  that  every  pro- 
fie»       vision  of  an  act  takes  effect  at  its  date,  unless,  in  some  form,  otherwise 

sta  provided.  In  addition  to  this,  the  intention  of  Congress,  to  give  the 
vrce^  act  this  effect,  is  still  more  apparent;  because  the  act  itself  expressly 
Kenosi-torovides  that,  as  to  postmasters  of  the  first,  second,  and  third  classes, 
iire(itlii^\  shall  take  effect  October  1, 1883,  and  the  necessary  inference  is  that, 
Bss  so  ex*  S^p  postmasters  of  the  fourth  class,  it  shall  be  operative  at  its  date. 
akeeff^^    *.  it  has  been  so  construed  in  practice  (3  Lawrence,  Compt.  Dec, 

Itm^y*  eduction,  xxi).  It  thus  appears,  that  Congress  did  not  fix  one 
[,a.  ^'^"''  jbrm  date  at  which  the  act  should  be  operative  as  to  the  salaries  of 
jvisioo  of 
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all  postmasters.  The  principles  and  considerations  stated  throw  some 
light  on  the  qaestion,  which  arises  on  the  api>eal  in  this  case,  and  render 
a  conclusion  thereon  not  difficult. 

3.  The  act  of  March  3, 1883  (22  Stat.,  602,  sec.  4),  is  operative  from 
its  date  as  to  the  salary  of  the  postmaster  at  Washington  City.  It  is 
well  settled,  that,  when  there  are  a  general  provision  or  proYisions  as 
to  a  class  or  classes  of  cases,  and  a  separate  particular  provision  astooM 
or  more  special  ca^es  named^  the  latter  are  excepted  from^  andnol(»n- 
trolled  hyy  such  general  provision  (State  v.  StoU,  17  Wall.,  425;  Huide- 
koper's  case,  second,  3  Lawrence,  Compt.  Dec,  160).  Hence  the  sj^&mH 
provision  of  this  act,  as  to  the  ^lary  of  the  postmaster  at  Washington 
City,  is  not  controlled,  either  (1)  as  to  the  time  when  it  takes  effect,  or 
(2)  in  any  other  respect,  by  the  general  provisions  as  to  other  salaries. 
This  special  provision  takes  effect  at  its  date,  upon  the  general  prin- 
ciple, that  every  provision  of  a  statute  so  takes  effect,  unless  otherwise 
specially  provided.  And  there  is  no  such  specific  provision,  either  in 
this,  or  by  force  of  any  other  act.  The  special  provision,  which  is  made, 
as  to  the  time  when  the  act  takes  effect  on  the  salaries  of  postmasters 
of  the  first,  second,  and  third  classes,  necessarily  gives  rise,  by  implica* 
tion,  to  the  inference  that  Congress  intended  the  act  to  take  effect  as 
to  all  other  salaries  at  its  date.  This  inference  is  aided  by  the  fact  that 
the  act  requires  a  re-adjustment  by  the  Postmaster-General  of  the  sal- 
aries of  the  postmasters  of  the  first  three  classes,  on  which  a  change  of 
salary  should  be  based,  while  there  is  no  re-adjustment  required  as  io 
the  salary  of  the  postmaster  at  Washington  City,  but  its  amount  is  by 
the  act  definitely  fixed,  and  is  unchangeable,  except  by  subseqaent 
statute.  Congress  has  clearly  shown  a  purpose  to  exclude  the  salary  of 
the  postmaster  at  Washington  City  from  the  operation  of  all  laws  fixing 
amounts,  except  the  special  provision  fixing  it  at  $5,000  per  annnin. 
The  reasons  which  operated  to  make  this  exceptional  provision  most  be 
presumed  to  so  operate  from  the  date  of  the  act,  there  being  no  evidence 
of  a  contrary  intention.  From  the  latter  date  this  office  ceased  to  belong 
to  any  of  the  general  classes  specified,  and  hence  is  governed  by  its  own 
law. 

The  action  of  the  Auditor  of  the  Treasury  for  the  Post-Offlce  Depart- 
ment is  affirmed  in  its  allowance  of  one  thousand  dollars,  andi  is  reversed 
as  to  the  disallowance  of  two  hundred  atid  fifty  dollars;  Sn^said  latter 
sum  is  adjudged  to  be  allowed  to  the  postmaster  at  WashingtP  City,aa 
charged  in  his  quarterly  account  for  the  quarter  which  ended  g^tember 
30, 1883;  and  said  account  is  adjusted  accprdingly. 

Tebasuey  Depabtment, 

First  Comptroller's  Office^  November  26, 1883. 


DemDer 
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IN  THE  MATTER  OF  THE  AUTHORITY  TO  PAY,  FROM  AN  APPROPRIATION 
FOR  THE  SERVICE  OF  A  CURRENT  FISCAL  YEAR,  AN  ALLOWANCE 
MADE  TO  AN  ATTORNEY  RETAINED  TO  ASSIST  A  DISTRICT  ATTORNEY, 
FOR  CONTINUOUS  SERVICE  IN  PART  RENDERED  DURING  A  PREVIOUS 
FISCAL  YEAR.— STAR-ROUTE  ATTORNEY'S  CASE. 


1.  When  au  attorney  is,  under  section  363  of  the  Revised  Statutes,  retrained  by  the 

Attorney- General,  to  assist  a  district  attorney,  and  the  attorney  so  retained  ren- 
ders continuous  service  running  through  parts  of  two  fiscal  years,  the  compensa- 
tion for  the  service  rendered  in  eadi  year  is  to  be  paid  from  the  annual  appropri- 
ation for  that  year. 

2.  The  question,  whether  an  attorney,  under  a  retainer  for  continuous  service  to  be 

completed,  is  entitled  to  any  part  of  his  compensation  during  the  progrebs  of  his 
service,  depends  on  the  terms  of  the  contract  of  employment. 

3.  Authorities  cited  on  the  right  of  an  attorney  to  a  quantum  fneruit. 

The  Attomey-Oeneral  is  aatborised,  <^  whenever  in  bis  opinion  the 
public  interest  requires  it,"  to  ^^  employ  and  retain,  in  the  name  of  the 
United  States,  such  attorneys  and  counselors  at  law  as  he  may  think 
necessary  to  assist  the  district  attorneys  in  the  discbarge  of  their  dutiesy*^ 
and  is  also  authorized  to  fix  ^Hhe  amount  of  compensation"  for  such 
aervice.    (Bev.  Stat,,  363.) 

In  the  year  1881,  the  Attomey-Oeneral  retained  an  attorney  to  assist 
the  attorney  of  the  United  States  for  the  District  of  Columbia  (Bev. 
Stat  relating  to  Dist.  Col.,  904)  in  prosecuting  what  are  commonly 
known  as  the  star-route  cases.  The  service  of  the  attorney  so  retained 
has  continued  at  short  intervals  ever  since.  During  the  fiscal  year  which 
ended  June  30, 1883,  sundry  payments  for  his  services  were  made,  on 
accounts  presented  by  him  of  amounts  approved  by  the  Attorney- 
General,  from  the  appropriation  ^^For  payments  of  district  attorneys 
and  their  assistants,"  provided  by  the  act  of  August  7, 1882  (22  Stat, 
336). 

An  account  for  the  services  of  the  attorney  so  retained  <4n  full  to 
November  19, 1883,"  approved  by  the  Attorney-General  for  a  gross  sum, 
is  presented  to  the  First  Comptroller  for  bis  appropriate  action  thereon* 
This  account  covers  services  since  April  5, 1883«  The  appropriation  for 
the  fiscal  year  which  ended  June  30, 1883,  is  exhausted.  The  claimant 
asks  that  this  entire  account  bo  paid  from  the  appropriation  ^^For  pay- 
ments of  district  attorneys  and  their  assistants,"  made  by  the  act  of 
March  3, 1883  (22  Stat,  631),  for  the  current  fiscal  year  ending  June  30, 
^984. 


\ 


^siON  BY  William  La  whence.  First  Comptroller. 

]  is  ascertained,  that  the  practice  has  not  been  entirely  uniform  as 

lie  appropriation  from  which  payments  have  been  made  in  such 
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cases  as  thi^.  This  want  of  UDiforinity  has,  perhaps,  grown  oat  of  the 
fact  that  the  appropriations  have  generally  been  a-clequate,  and  the 
result  in  no  way  affected  the  Treasury  or  the  authority  of  Congress. 
If  the  whole  account  in  this  case  can  now  be  paid  from  the  appropria- 
tion for  the  current  fiscal  year,  Congress  can  have  no  control  over  such 
account.  If,  however,  that  portion  of  it,,  which  is  for  services  rendered 
during  the  fiscal  year  which  ended  June  30, 1883,  cannot  be  paid  from 
the  appropriation  for  the  current  fiscal  year.  Congress  will  be  asked 
for  a  deficiency  appropriation  for  the  fiscal  year  1883,  from  which  such 
portion  can  be  paid.  Congress  will  thus  exercise  its  discretion  as  to 
making  an  appropriation. 

Thus,  the  question  is  presented,  how  far  payment  may  be  made  from 
the  appropriation  for  the  current  fiscal  year.  And  it  is  clear,  that  only 
so  much  of  the  account  can  be  paid  from  this  appropriation  as  shall  be 
approved  by  the  Attorney-General  for  services  rendered  since  June  30, 
1883.  The  statutes  admit  of  no  other  construction.  The  act  of  March 
3,  1883  (22  Stat.,  003,  031),  makes  appropriations,  as  it  says,  <<for  the 
objects  hereinafter  expressed  for  the  fiscal  year  ending  June  thirtieth, 
eighteen  hundred  and  eighty -f our, ^  Its  title  is:  ^^  An  act  making  appro- 
priations for  sundry  ciWl  expenses  of  the  Government  for  the  fiscal  year 
ending  June  thirtieth,  eighteen  hundred  and  eighty-four,"  &c.  Other 
appropriation  acts  use  an  equivalent  expression  in  making  appropria- 
tions "for  the  service  of  the  fiscal  yearJ^  (Act  August  5,  1882,  22  Stat, 
219;  act  July  1, 1882,  22  Stat.,  128.)  These  are  mere  examples.  Thus, 
the  appropriation  for  the  current  fiscal  year  is,  by  its  clear  terms  and 
purpose,  limited  to  the  payment  for  service  rendered  during  such  fiscal 
year.  It  is  an  annual  appropriation^  which,  by  well  settled  usage,  is  to 
be  distinguished  from  a  permanent  specific  appropriation,  or  from  a  defi- 
ciency approprioMon,  (Mississippi  Central  Railroad  Co.'s  case,  past) 
Various  provisions  of  the  Revised  Statutes  recognize  this  view.  Sec- 
tion 3090  refers  to  "appropriations  contained  in  the  annual  appropria- 
tion bills  and  made  specifically  for  the^  service  of  any  fiscal  year,""  and 
declares,  that  such  appropriations  "shall  only  be  applied  to  the  pay- 
ment of  expenses  properly  incurred  during  that  year^  or  to  the  fulfillment 
of  contracts  properly  made  within  that  year,"  and,  as  to  services,  for 
such  as  were  rendered  within  the  year.  The  statute  requires  the  Sec- 
retary of  the  Treasury  to  submit  to  Congress  "annual  estimates  for  the 
public  service."  (Rev.  Stat.,  3009.)  The  appropriations  based  on  these 
annual  estimates  are  "for  that  fiscal  year,"  for  which  the  estimate  is 
made.  (Rev.  Stat.,  3079.)  The  history  of  the  legislation  on  the  subject 
ject  of  appropriations  shows  that  Congress,  by  various  provisions,  has 
devoted  annual  appropriations  for  personal  or  ofiScial  services  to  the 
payment  only  for  such  services  as  were  rendered  within  the  year  for 
which  the  appropriation  was  made.  (1  Lawrence,  Compt.  Dec,  2d  ed., 
App.,  Ch.  XIV,  579;  Mississippi  Central  Railroad  Co.'s  case,  post)  The 
claimant  in  this  case  has  apparently  so  treated  the  appropriations,  by 
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applying  for  and  receiving  payments  under  the  appropriation  for  the 
fiscal  year  which  ended  Jane  30,  1883,  and  by  now  asking  payment 
from  the  appropriation  for  the  carrent  fiscal  year.  If  all  of  a  claim  for 
continaoas  service,  running  into  a  second  year,  falls  due  at  the  termina- 
tion of  such  service,  and  is  payable  from  the  appropriation  for  the  later 
year,  then  the  payments  already  made  in  the  fiscal  year  which  ended 
June  30, 1883,  were  unauthorized.  But,  in  fact  and  in  law,  personal 
service  running  through  two  or  more  years  is,  for  all  purposes  of  annual 
appropriations  and  payments,  to  be  regarded  as  rendered,  in  part  for 
the  service  of  one  year,  and  so  on  for  other  years,  respectively.  The 
claimant  says: 

'*It  has  been  decided,  that  an  attorney  has  no  right  to  any  compen- 
sation until  his  services  are  completed,  unless  the  client  chooses  to 
make  a  payment  on  account;  that,  if  he  [such  attorney],  without  cause, 
abandons  the  cause  or  business  before  it  is  iM)mpleted,  he  can  recover 
nothing;  and  that  the  statute  of  limitations  runs  against  his  claim  only 
from  the  time  when  the  services  cease  properly.''* 

The  question,  whether  an  attorney  shall  be  entitled  to  partial  or  full 
payments  for  services  from  time  to  time  as  rendered,  depends  entirely 
on  the  contract  made.  The  claimant  in  this  case  does  not  seem  X/o  have 
made  such  contract  as  he  describes.  But  in  the  case  of  a  contract  by 
an  attorney  with  the  Government,  for  services,  only  to  be  paid  for  when 
•completed,  and  running  through  a  period  of  two  or  more  years,  he  is 
•entitled  finally  to  payment  for  the  service  rendered  in  each  year.  He 
will  charge  accordingly.  Even  in  such  case,  the  appropriation  acts  are 
laics  which  determine  the  fund  from  which  the  amount  of  compensation 
earned  ea^h  year  shall  be  paid.  To  meet  such  cases,  annual  appropria- 
tions are  made  available  for  two  years  after  the  year  in  which  the 
service  is  rendered  (Rev.  Stat,  3690,  3691;  act  June  20,  1874,  18  Stat., 
110,  sec.  5;  act  June  14,  1878,  20  Stat,  130,  sec.  4),  and,  during  that 
time,  such  appropriations  may  "  be  applied  lo  the  payment  of  expenses 
properly  incurred  during  that  [the  proper  fiscal]  year"  (Rev.  Stat.,  3690; 
Shipman  v.  United  States,  18  Ct.  CI.,  146 ;  Dougherty  v.  United  States, 
/d.,496;  Mississippi  Central  Railroad  Co.'s  case,  post).  And  even  after 
the  two  years  had  elapsed,  the  statute  formerly  provided  a  mode  (which  . 
became  inoperative  June  14,  1883),  of  securing  an  appropriation  for 
payment  in  such  cases  (act  June  14, 1878,  20  Stat.,  130,  sec.  4). 

*  As  to  the  right  of  an  attorney  to  recover  od  a  quantum  meruit^  when  there  has  been 
a  special  contract,  see  W^hartou  (Agency,  622),  Thurston  v.  Percival  (1  Pick.,  415), 
CaldweU  v.  Shepherd  (6  T.  B.  Mon.,  392),  Rust  v.  La  Rue  (4  Litt.,  416),  Quint  and 
Hardy  v.  The  Ophir  Silver  Mining  Co.  (4  Nev.,  304),  Coopwood  et  aU  r.  Wallace  (12  Ala., 
790),  Lewis  and  wife  v.  Yale  (4  Fla.,  418),  Lecatt  v.  Bailee  (3  Port.,  115),  and  Morgan  et 
ah  V.  Roberts  (38  III.,  65).  The  right  of  an  attorney  against  the  Government  in  such  case 
may  be  different  from  his  right  against  private  parties.  Some  general  principles  are 
referred  to  in  1  Parsons  Contracts  (6th  ed.,  115),  2  Id,  (55),  Contract-Assignment  case 
(2  Lawrence,  Compt.  Dec,  2d  ed.,  476),  Exigency  case  (3  Lawrence,  Compt.  Dec,  104), 
Clark  r.  United  States  (95  U.S.,  539),  Doughertys.  United  States  (18  Ct.  CL,  503), 
And  Strong  r.  District  of  Columbia  (1  Mackey,  265). 
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The  coQStruotion  now  given  to  the  appropriation  acts  in  question  is 
not  new;  it  follows  several  decisions  in  other  cases.  (Availability- 
Appropriation  case,  ante,  132 ;  Specific- Appropriation  case,  ante,  137 ; 
Goyle's  case,  ante,  517 ;  Mississippi  Central  Bailroad  Go.'s  case,  post). 
The  statute  makes  the  allowance  of  the  Attorney-General,  as  to  "  the 
amount  of  compensation'^  for  services  of  attorneys  retained  to  assist 
district  attorneys,  conclusive  on  accounting  officers  (District  Attorneys' 
Assistants'  case,  ante,  113).  The  appropriation,  from  which  payment  is 
to  be  made,  is  to  be  determined  i^  the  Treasury  Department  (Bev.  Stat, 
248,  269;  Bender's  case,  1  Lawrence,  Oompt.  Dec.,  2d  ed.,  318;  1  Law- 
rence, Compt.  Dec,  2d  ed.,  App.  Chs.,  xii,  xiv,  549,  585).  The  proper 
practice  is  supposed  to  be,  to  present  an  account  for  the  service  ren- 
dered in  each  fiscal  year ;  and  the  amount  of  such  account,  approved  by 
the  Attorney-General,  is  to  be  transmitted  to  the  proper  Auditor  for  re- 
port to  the  First  Comptroller.  For  the  payment  of  the  amount  so  ap- 
proved for  services  in  any  fiscal  year  Congress,  in  case  the  appropria- 
tion therefor  is  exhausted,  but  not  carried  to  the  surplus  fund,  will 
be  asked  for  a  deficiency  appropriation.  The  sum  allowed  for  service 
during  the  current  fiscal  year  is  to  be  paid  from  the  appropriation 
therefor.    The  parties  interested  will  be  advised  accordingly. 

Tbkasubt  Department, 

First  Comptroller's  Office^  December  20, 1883. 


IN  THE  MATTER  OF  RE-OPENING  A  DECISION  OF  THE  FIRST  COMP- 
TROLLER REJECTING  A  CLAIM,  FOR  THE  PURPOSE  OF  REFERRING 
IT  FOR  THE  OPINION  OF  THE  COURT  OF  CLAIMS,  UNDER  THE  ACT 
OF  MARCH  3,  1883  (22  STAT.,  485,  SEC.  2).— RE-OPENING  DECISION  CASE. 


1.  The  deciBion  in  Detection-Appropriation  oase  (ante,  60)  re-affirmed. 

2.  Section  2  of  the  act  of  March  3, 1883  (22  Stat.,  485),  does  not  apply  to  claims  finally 

acted  on  by  the  First  Comptroller,  either  before  or  since  it  became  a  law. 

3.  This  conclusion  is  Jastified,  as  well  by  the  words  of  this  section,  as  by  the  mie 

that  statutes  should  be  so  construed  as  '*  to  avoid  absurd  consequences,  injustice, 
and  even  great  inconvenience.^' 

In  the  Detection- Appropriation  case  (ante^  60),  the  First  Comptroller 
rendered  a  decision,  February  9,  1883,  rejecting  a  claim.  Section  2  of 
the  act  of  March  3, 1883  (22  Stat.,  485),  provides: 

''That  when  a  claim  or  matter  is  PENDiNa.in  any  of  the  executive 
departments  which  may  involve  controverted  questions  of  fact  or  law, 
the  head  of  such  department  may  transmit  the  same,  with  the  vouch- 
ers, pa|>er8,  proofs,  and  documents  pertaining  thereto,  to  said  court 
[of  Claims],  and  the  same  shall  be  there  proceeded  in  under  such  rules 
as  the  court  may  adopt.  When  the  facts  and  conclusions  of  law  shsJl 
have  been  found,  the  court  shall  not  enter  judgment  thereon,  but  shall 
report  its  findings  and  opinions  to  the  department  by  which  it  was 
transmitted  for  its  guidance  and  action." 
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November  20, 1883,  the  Commissioaer  of  Internal  Revenue,  by  letter 
to  the  Secretary  of  the  Treasury,  requested,  that  said  "claim,  •  •  • 
embraced  in  Fifth  Auditor's  Report,  No.  33639,  now  on  file  in  the  Reg- 
ister's office,  be  reopened  by  the  First  Comptroller  and  then  sent  by'' 
the  Secretary  to  the  Court  of  Claims,  in  accordance  with  section  2  of 
the  act  of  March  3, 1883  (22  Stat.,  485).  November  23, 1883,  the  Secre- 
tary referred  this  letter  to  the  First  Comptroller  for  his  views  on  the 
question  of  reopening  the  claim. 


Opinion  by  William  Lawrence,  First  Comptroller. 

In  the  view  taken  of  this  application,  it  is  believed  that  the  Secre- 
tary cannot  authorize  the  First  Comptroller  to  re-open  the  claim  for  re- 
consideration. 

1.  The  decision  heretofore  made  is  deemed  entirely  correct.  No  new 
fact  is  stated,  nor  principle  of  law  suggested,  which  seems  in  any  de- 
gree to  require  a  re-examination. 

2.  Section  2  of  the  act  of  March  3, 1883  (22  Stat.,  485),  is  so  far  pros- 
pective in  its  operation,  that  there  can  be  no  doubt,  that  it  does  not  ap- 
ply to  claims  finally  acted  on  by  the  First  Comptroller  before  it  was 
passed.  It  is  well  settled,  that  all  statutes  are  prospective  in  their 
operation,  unless  their  terms  clearly  make  them  retrospective  (Bishop^ 
Written  Laws,  82-85).  This  act  by  its  own  terms  is  made  prospective. 
It  applies  "  when  a  claim  or  matter  is  pending.^  The  claim  now  in  ques- 
tion was  finally  decided  before  the  act  was  passed  (Rev.  Stat,  191). 
Such  claim  can  in  no  sense  be  regarded  as  ^'pending.'' 

3.  The  rule,  which  requires  a  statute  to  be  so  construed  as  "  to  avoid 
absurd  consequences,  injustice,  and  even  great  inconvenience^'^  juBtites 
the  view  already  presented  (Bishop,  Written  Laws,  82,  90,  93,  200; 
United  States  v.  Kirby,  7  Wall.,  487). 

If  this  act  were  designed  to  authorize  a  re-opening  of  all  rejected' 
claims  without  limit  as  to  time,  the  Department  would  be  embarrassed 
with  a  vast  multitude  of  applications^  wholly  ignoring  that  policy 
which  requires  that  there  should  <<be  an  end  at  some  time  or  another 
even  of  a  claim  against  the  Government"  (Black,  9  Op.  Att.-Gen.,  34). 
It  is  incredible,  that  Congress  intended  that  any  such  effect  should  be 
given  to  this  act — an  effect  which  would  result  in  great  injustice  to  the 
Government,  because  of  the  loss  of  its  evidence  to  defeat  claims  utterly 
without  merit. 

4.  If  the  Court  of  Claims  should  concur  in  the  decision  already  made, 
its  opinion  would  be  of  no  utility  in  this  case.  If  the  court  should  not 
concur,  its  opinion  would  not  be  conclusive  on  the  First  Comptroller, 
nor  could  it  be  followed,  unless  its  reasoning  should  be  so  convincing 
as  to  require  a  change  (Bender's  case,  1  Lawrence,  Compt.  Dec,  2d  ed., 
331 J  1  Lawrence,  Compt.  Dec.,  2d  ed.,  App.,  Ch.  xii,  609;  9  Op.  Att.- 
Gen.,  36;  11  Id.j  6;  3  Lawrence,  Compt.  Dec.,  Introduction,  xvi).  It 
is  not  necessary  to  secure  concurring  opinions,  and  it  does  not  seem 
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advisable  to  seek  for  conflicting  views  of  the  law.  It  certainly  was  not 
the  purpose  of  the  act  to  invite  any  such  results.  Clearly,  therefore, 
it  does  not  apply  to  claims  finally  acted  on  by  the  First  Comptroller, 
either  before  or  since  it  was  passed.  A  claim  finally  aoJi^dhon  cannot  be 
said  to  be  a  ^^pendlng^  claim.  It  is  res  adjudicatOf.  The  act  of  March 
3,  1883  (22  Stat.,  485,  sec.  2),  gives  no  evidence  of  a  purpose  to  author- 
ize new  tribunals  on  decided  cases.  The  words  of  the  act — "  when  a 
claim  or  matter  is  pending  in  any  of  the  executive  departments" — 
imply  a  contrary  intention.  Section  191  of  the  Revised  Statates,  which 
makes  the  decision  of  the  Comptroller  final  and  conclusive,  so  far  bs 
the  executive  branch  of  the  Government  is  concerned,  is  not  changed 
by  the  act  of  March  3, 1883 ;  and  the  reference,  as  asked,  to  the  Court 
of  Claims,  cannot  be  made  without  a  change  of  said  section. 

The  Secretary  will  be, advised  accordingly. 

Tbeastjby  Department, 

First  OompfroUer's  Office,  December  24, 1883. 


IN  THE  MATTER  OF  THE  AUTHORITY  OF  THE  COMMISSIONERS  OF  THE 
DISTRICT  OF  COLUMBIA,  OR  THE  COLLECTOR  OF  TAXES  THEREIN,  TO 
EMPLOY  AN  AUCTIONEER  TO  MAKE  TAX  SALES.— TAX-SALE  CASE. 


The  act  of  March  3, 1877  (19  Stat.,  396,  sec.  5),  provides  in  Bubstauce,  that  the  oollector 
of  taxes  in  the  District  of  Columbia  shall  sell  at  public  auction  to  the  highest  bidder 
or  bidders,  between  the  hours  of  ten  o'c4ook  in  the  forenoon  and  four  o'clock  in  the 
■afbernoon  of  a  day  specified,  all  property  upon  which  taxes  remain  unpaid,  and 
•ehall  have  power  to  adjourn  the  sale  from  day  to  day  until  all  is  sold.  Under  the 
■authority  of  the  Commissioners  of  the  District  an  auctioneer  was  employed  to  make 
tax  sales,  and  his  bill  for  services  is  presented  for  payment.     Held.\ 

1.  There  is  no  authority  of  law  for  the  employment  of  an  auctioneer  to  make  tax  sales 
in  the  District  of  Columbia,  nor  can  the  power  to  make  such  sales  be  delegated  to 
an  auctioneer.     Sales  can  be  lawfully  made  only  by  the  collector  in  person. 

2.  It  IB  a  general  principle  of  law  that  when  a  power  is  conferred  by  statute,  every 
incident  eieetitial  to  carry  the  pow  er  into  complete  effect  goes  with  it  by  implica- 
tion.' But  the  implied  power  of  an  officer  (a)  to  appoint  agents  to  execute  statutes, 
and  (b)  to  devolve  duties  upon  subordinate  offioers  for  the  same  purpose  is  subject  to 
some  limitations^  and  to  some  exceptions. 

Among  the  limitations  are  these : 

(1)  When  a  statute  devolves  the  performance  of  a  duty  upon  a  principal  officer,  and 
specifically  designates  officers  or  agents  to  execute  it  subjectto  his  control,  no  other 
officer  or  agent  can  be  designated  by  such  principal  officer  to  perform  It. 

(2)  When  the  statute,  from  which  an  officer  derives  his  authority,  shows  by  its  terms 
or  purpose  that  the  duty  to  be  exercised  is  a  personal  trust,  there  is  no  implied  power 
to  devolve  its  performance  upon  other  officers  or  agents. 

(3)  The  incidental  authority  of  a  principal  officer  to  appoint  agents,  or  to  devolve 
duties  upon  subordinate  officers,  cannot  extend  beyond  the  reasonable  necessity  of 
the  case. 

Among  the  exceptions  is  this : 
The  principle  of  taking  power  by  implication  does  not  extend  te  the  officers  required 
to  make  tax  Bales. 
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3.  The  authority  of  the  collector  of  taxes  in  the  District  of  Columhia  is  like  that  of 
an  aaotioneeri  ^'special,  involving  distinctive  discretion,"  and  cannot  be  delegated 
to  a  subordinate  officer,  much  less  to  an  unofficial  person,  an  auctioneer. 

4.  A  tax  sale  made  by  such  auctioneer,  if  he  exercise  his  own  discretion  as  to  the 
time  of  concluding  a  sale,  or  in  performing  any  other  Judicial  act  in  relation  thereto, 
is  void,  though  made  in  the  presence  of  the  collector. 

The  question  is  presented  to  the  First  Comptroller  to  decide  whether 
compensation  can  lawfully  be  paid  to  an  auctioneer  for  selling  real 
estate  in  the  city  of  Washington  for  the  non-payment  of  taxes  due 
thereon,  at  the  public  sale  authorized  to  be  made  in  August  of  each 
year  by  the  act  of  March  3, 1877  (19  Stat.,  396-402) ;  act  of  June  11, 
1878  (20  Stat,  103,  sec.  3) ;  act  June  27, 1879  (21  Stat.,  36,  sec.  4). 

There  is  no  appropriation  available  for  the  payment  of  an  auctioneer, 
unless  it  be  that  for  "  contingent  expenses  for  collector's  oflBce."  Act 
July  1,  1882  (22  Stat.,  137,  138). 

The  act  of  March  3,  1877  (19  Stat.,  396),  provides: 

Sec.  5  That  it  shall  be  the  duty  of  the  collector  of  taxes  in  said 
District  to  prepare  a  complete  list  of  all  taxes  on  real  property  upon 
which  the  same  are  levied,  in  arrears  on  the  first  day  of  July  eighteen 
hundred  and  seventy  eight,  including  all  taxes  due  to  the  late  corpora- 
tion of  Washington  City,  Georgetown,  levy  court,  and  the  District  of 
Columbia;  and  he  shall  within  fifteen  days  thereafter,  publish  the  same 
with  a  notice  of  sale,  in  a  pamphlet  of  which  not  less  than  five  thousand 
copies  shall  be  printed  for  circulation;  and  it  shall  be  the  duty  of  said 
collector  of  taxes  to  give  notice  by  advertising  in  the  regular  issue  of 
two  daily  newspapers  published  in  said  District  twice  a  week  for  three 
successive  weeks,  that  said  pamphlet  has  been  printed  and  that  a  copy 
thereof  will  be  delivered  to  any  tax  payer  applying  therefor  at  the 
ofiSce  of  said  tax-collector;  and  that  if  the  taxes  due  together  with  the 
penalties  and  costs  that  may  have  accrued  thereon,  shall  not  be  paid 
prior  to  the  day  named  for  sale,  the  property  will  be  sold  by  the  said 
collector  at  public  auction  at  office  of  said  collector  in  the  city  of 
Washington,  on  the  second  Tuesday  of  August  following,  and  each 
day  thereafter  until  all  is  sold,  at  a  fixed  hour,  between  the  hours 
of  ten  o'clock  in  the  forenoon,  and  four  o'clock  in  the  afternoon  of 
said  days  to  the  highest  bidder  or  bidders.     The  expenses  of  said 
advertising  and  the  printing  of  said  pamphlet  shall  be  paid,  by  a 
charge  of  twenty  cents  for  each  lot  or  piece  of  property  advertised. 
Upon  the  day  specified  aforesaid,  the  collector  shall  proceed  to  sell  any 
and  all  property  upon  which  such  taxes  remain  unpaid,  and  continue 
to  sell  the  same  every  secular  day  until  all  the  real  property  as  afore- 
said shall  have  been  brought  to  auction.    Immediately  after  the  close 
of  the  sale,  upon  payment  of  the  purchase-money  he  shall  issue  to  the 
purchaser  a  certificate  of  sale,  and  if  the  property  shall  not  be  redeemed 
by  the  owner  thereof  within  two  years  from  the  day  of  sale  by  payment 
to  the  collector  of  said  District  for  the  use  of  the  legal  holder  of  the  cer- 
tificate of  the  amount  for  which  it  was  sold  at  such  sale,  and  fifteen  per- 
centum  per  annum  thereon,  a  deed  thereof  shall  be  given  by  the  Com- 
missioners of  the  District,  or  their  successors  in  office,  to  the  purchaser 
at  the  tax-sale  or  the  assignee  of  such  certificate,  which  deed  shall  be 
admitted  and  held  to  be  prima  facie  evidence  of  a  good  and  perfect  title, 
in  fee  simple  to  any  property  bought  at  any  sale  herein  authorized;  ana 
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all  proceedings  prior  to  said  deed  shall  be  presumed  to  have  been  regular 
until  the  contrary  be  proved;  Provided^  That  no  property  advertised 
as  aforesaid  shall  be  sold  upon  any  bids  not  sufficient  to  meet  the 
amounts  of  tax  penalty  and  costs;  but  in  case  the  highest  bid  upon 
any  property  is  not  sufficient  to  meet  the  taxes  penalty  and  costs 
thereon  said  property  shall  thereupon  be  bid  off  by  the  said  Commis- 
sioners or  their  successors  in  office,  in  the  name  of  the  District  of  Colum- 
bia; but  the  property  so  bid  off,  shall  not  be  exempted  from  Assess- 
ment and  taxation,  but  shall  be  assessed  and  taxed  as  other  property; 
and  if  within  two  years  thereafter  such  property  is  not  redeemed  by 
the  owner  or  owners  thereof,  by  the  payment  of  the  taxes,  penalties- 
and  costs  due  at  the  time  of  the  offer  of  the  sale,  and  that  may  have 
accrued  after  that  date  and  ten  per  centum  per  annum  thereon,  or  if 
any  property  two  years  after  having  been  so  bid  off'  at  any  sale  what- 
ever in  the  name  of  said  District,  under  this  or  any  other  law,  and 
whether  heretofore  or  hereafter  made  is  not  or  has  not  been  so  redeemed 
as  aforesaid,  then  the  Commissioners  of  the  District  or  their  successors 
in  office  shall,  in  the  name  and  on  behalf  of  the  District  of  Columbia 
apply  to  the  supreme  court  of  said  District  sitting  in  equity  for  the 
purpose  of  enforcing  the  lien  acquired  as  aforesaid  by  said  District  on 
the  property  aforesaid,  and  until  such  judicial  proceedings  shall  be  had 
the  property  so  as  aforesaid  sold  for  taxes,  and  bid  off  in  the  name  of 
the  District,  either  at  any  sale  heretofore  made  or  at  any  sale  hereafter 
to  be  made,  may  be  redeemed  by  the  owner  thereof  by  the  payment  of 
the  taxes  and  all  legal  penalties  and  costs  thereon. 

Upon  proof  of  the  failure  of  the  owner  or  owners  of  the  property  to 
redeem  it  as  provided  by  law,  unless  it  shall  be  shown  by  the  defendant 
or  defendants  that  the  sale  for  taxes  was  irregular  and  void,  the  court 
shall,  without  unnecessary  delay,  giving  these  cases  precedence  over 
current  business,  decree  the  sale  of  said  property  to  satisfy  the  taxes, 
penalties,  costs,  and  interest  due  to  the  government  of  the  District  of 
Columbia;  and  the  costs  of  suit  and  said  sale  shall  be  had  in  the  same 
manner  as  of  foreclosures,  mortgages,  or  trust-deeds  in  said  court.  No 
sale  shall  be  made,  unless  by  express  order  of  the  court,  for  an  amount 
less  than  the  aggregate  of  said  taxes,  penalties,  costs,  and  interest* 
Any  surplus  received  from  said  sale  over  said  aggregate  and  the  costs 
of  the  court,  including  the  commission  of  the  trustee,  shall  be  paid  to 
the  person  in  equity  entitled  to  receive  it    •    •    *. 


Decision  by  William  Lawbence,  First  Comptroller. 

The  collector  has  no  authority  to  employ  an  auctioneer  to  make  a 
sale,  unless  (1)  it  is  expressly  given  by  statute,  or  (2)  arises  by  implica- 
^  tion.    It  is  clear  that  no  such  authority  exists. 

I.  This  is  the  effect  of  the  statute:  It  declares  that,  ^^ the  coUed^r 
shall  proceed  to  sell  any  and  all  property  upon  which  such  taxes  re> 
main  unpaid."  Property  is  to  be  sold  to  the  ^^  highest  bidder  or  bid- 
ders." The  sale  may  be  adjourned  from  day  to  day  <<  until  all  is  sold." 
The  sale  is  an  official  act  made  with  that  good  faith  which  is  presumed 
to  be  secured  by  the  oath  of  the  collector,  by  which  he  is  obligated 
"  well  and  faithfully  to  discharge  the  duties  of"  his  office.  (Const.,  Art. 
6;  Story,  Const.,  §§  1844-1846;  Rev.  Stat.,  1756;   act  June  1,  1789,  1 
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Stat.,  23,  24;  McGalloch  v.  Maryland  et  al.^  4  Wheat.^  416;  Ableman  v. 
Booth,  21  How.,  624,  525;  act  Febraary  21, 1871, 16  Stat.,  425,  sec.  31; 
act  Leg.  Assembly,  D.  0.,  August  23,  1871,  Part  2,  p.  162;  Paschal, 
Anno.  Oonst.,  note  242.)  There  is  no  statute  which  gives  an  aticHoneer 
any  power  to  make  tax  sales  or  requires  of  him  an  oath  faithfully  to 
perform  any  such  duty.  When  the  statute  requires  an  act  to  be  done 
by  a  sworn  officer,  it  would  be  unreasonable  to  construe  it  as  giving  him 
authority  to  delegate  its  performance  upon  a  private  citizen  not  acting 
under  the  obligation  of  an  oath.  The  collector  is  required  to  issue  to 
each  purchaser  <^a  certificate  of  sale."  It  must  recite  a  sale  by  the  col- 
lector. It  would  scarcely  be  insisted  that  the  auctioneer  can  issue  a 
certificate  of  sale,  for  no  law  authorizes  him  to  do  so.  The  collector 
cannot  issue  it  as  made  by  him  in  person,  when  in  fact  it  is  made  by  an 
auctioneer. 

II.  Neither  the  collector  of  taxes  nor  the  Commissioners  of  the  Dis- 
trict of  Columbia  have  implied  authority  to  appoint  an  auctioneer  to 
make  a  tax  sale  therein. 

1.  Undoubtedly,  it  is  a  general  principle  of  law,  <<  that  when  a  power 
is  conferred  by  statute,  every  incident  essential  to  carry  the  power  into 
complete  effect,  goes  with  it  by  implication."  (Blackwell,  Tax  Titles,  275, 
citing  Mitchell  v.  Maxwell ;  2  Fla.,^94 ;  Witherspoon  v.  Dunlap.  1  McOord, 
546;  9  Bacon,  Abr.,  220,  Ed.  of  1846;  10  Pet.,  161, 167;  18  Johns.,  K  T., 
418;  2  Cow.,  199,233,235;  2  111.,  79,83;  1  Kent,  Com.,  464.)  This  is 
founded  on  the  maxim,  Quando  lex  aliquid  concedit^  eoncedere  videtur  et 
id  J  per  quod  devenitur  ad  illud.  <<In  statutes  incidents  are  always  sup- 
plied by  intendments."  (2  Inst.,  306;  12  Eep.,  130, 131 ;  Potter's  D  warris, 
Stat.,  123 ;  Gratiot  v.  United  States,  15  Pet.,  371 ;  United  States  v.  Bipley, 
7  Jd.,  18;  United  States  v.  Fillebrown,  Id.y  28;  Crowley's  case,  3  Law- 
rence, Compt.  Dec,  434.) 

2.  But  the  implied  power  of  an  ofQcer  (1)  to  appoint  agents  to  execute 
statutes,  and  (2)  to  devolve  duties  upon  subordinate  officers  for  the  same 
purpose,  is  subject  (1)  to  some  limitations,  and  (2)  to  some  exceptions. 

(1)  The  limitations. 

a.  When  a  statute  devolves  the  performance  of  .a  duty  upon  a  prin- 
cipal officer,  and  specially  designates  ofUcers  or  agents,  to  execute  it, 
aubject  to  his  control  and  supervision,  no  other  officers  or  agents  can  be 
designated  by  such  principal  officer.  This  is  so  axiomatic  as  to  require 
no  argument  to  support  it.  It  rests  in  part  on  the  maxim,  expressio 
unius  est  exclusio  alterius.  (See  Georgia  case,  ante^  367,  368;  State  t^. 
Marlow,  16  Ohio  St.,  134.)  The  act  of  July  1, 1882  (22  Stat.,  138),  under 
which  the  claim  in  this  case  arises,  makes  provision  for  subordinate  offi- 
cers and  employes  in  the  collector's  office.  It  is  to  be  presumed  that 
these  are  the  only  officers  and  employes  designed  to  perform  the  duties 
of  the  office. 

h.  When  the  statute,  from  which  an  officer  derives  his  authority,  shows 
by  its  terms  or  purpose  that  the  duty  to  be  exercised  is  a  personal  trusty 
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he  has  no  implied  power  to  devolve  its  performance  upon  subordinate 
ofBcers,  or  upon  agents  appointed  by  him.  In  such  case  the  maxim, 
delegata  potestas  non  potest  delegari,  operates.  (Branch,  Max.,  5th  ed.,  38 ; 
Broom,  Leg.  Max.,  7th  ed.,  839;  2  Kent,  Com.,  633;  Story,  Agency,  §§ 
13-15,  29, 34a,  108;  Wharton,  Agency,  28, 579, 646,  709,  756.)  It  is  cer- 
tainly a  general  rule  that  an  official  duty,  which  the  statute  requires  an 
officer  to  perform,  cannot  be  delegated  to  any  other  person,  and  partic- 
ularly to  one  having  no  official  character.  This  is  especially  so  in  the 
exercise  of  the  taxing  power.  (I  Dillon,  Municipal  Corp.,  3d  ed.,  96  [60], 
357  [291J;  2  Id.,  716  [567],  779  [618],  781  [620];  Hitchcock  v.  GalvestOD, 
96  U.  S.,  341;  Wroe  v.  Barris,  2  Wash.,  129;  Agency-Delegation  case, 
3  Lawrence,  Compt.  Dec,  60.) 

e.  The  incidental  authority  of  a  principal -officer  to  appoint  agents  to 
perform  his  duties,  or  to  devolve  them  upon  subordinate  officers,  cannot 
extend  beyond  the  reasonable  necessity  of  the  case.  (United  States  r. 
Maurice  et  aL,  2  Brock.,  102;  Meigs'  case,  post,  588.) 

(2)  The  exceptions. 

Among  the  exceptions  to  the  general  rule  that  incidents  are  supplied 
by  intendments,  the  following  one  may  be  named: 

The  principle  of  taking  power  by  implication  does  not  extend  to  the 
officers  required  to  make  tax  sales.  (Sibley  v.  Smith,  1  Mich.,  490;  Doe  r. 
Chunn,  1  Ind.,  336;  Van  Home's  Lessee  v.  Dorrance,  2  DalL,  304,  316; 
Sharp  V.  Johnson,  4  Hill,  N.  Y.,  92,  99;  Atkins  v.  Kinnan,  20  Wend.. 
241,  249,  250.)  Thus  Blackwell,  in  his  work  on  Tax  Titles  (page  276), 
in  discussing  the  statutes  relative  to  tax  sales  and  the  powers  of  officers 
under  them,  says  the  authorities  hold,  <<  that  this  principle  of  taking 
I)ower  by  implication"  is  "not  applicable  in  the  construction  of  this  class 
of  statutes;  that,  being  in  derogation  of  the  common  law,  and  author- 
izing proceedings,  the  eflfect  of  which  is  to  divest  the  citizen  of  his  title 
to  real  estate,  such  statutes  should  be  construed  strictly,  although 
made  for  the  public  benefit;  that  their  provisions  cannot  be  enforced 
further  than  they  are  clearly  expressed;  that  the  officers  acting  under 
them  can  take  no  power  that  is  not  expressly  delegated  to  them  ;  that  they 
can  assume  no  power  by  implication,  and  that  when  their  acts  are  not 
clothed  with  the  authority  of  ttie  st-atate,  they  are  of  no  validity  what- 
ever." And  the  same  author  (page  48)  approves  the  argument  on  this 
subject  of  Lawrence  (of  counsel  in  Kemper  et  al.  v.  McGlelland's  Lessee, 
19  Ohio,  324),  founded  on  "public  policy."  See  Ronkendorff  v.  Taylor's 
Lessee  (4  Pet.,  358). 

In  Thatcher  v.  Powell  (6  Wheat.,  125),  Chief  Justice  Marshall  said  in 
the  case  of  a  tax  sale:  ^^ That  no  individual  or  public  officer  can  selK 
and  convey  a  good  title  to,  the  land  of  atiother,  unless  authorized  to  do 
so  by  eapress  law,  is  one  of  those  self-evident  propositions  to  which  the 
mind  assents,  w^ithout  hesitation ;  and  that  the  person  invested  with 
such  a  power  must  pursue  with  precision  the  course  prescribed  by  law, 
or  his  OrCt  is  invalid,  is  a  principle  which  has  been  repeatedly  recognized 
in  this  court." 
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The  inference  from  this  is,  that  a  tax  sale,  made  by  an  aactioueer 
without  "  express  authority  of  law,"  even  under  the  supervision  of  the 
collector  authorized  to  make  the  sale,  would  be  void.  There  is  some 
authority  for  saying  that  in  private  unofficial  sales,  an  authorized  auc- 
tioneer ^^may  employ  another  person  to  use  the  hammer  and  make  the 
outcry  under  his  immediate  direction  and  superintendence."  (Wharton, 
Agency,  645;  Commonwealth  v.  Harnden,  19  Pick.,  482;  Poree  v.  Bonne- 
val,  6  La.  Ann.,  386.) 

It  has  been  intimated  in  an  opinion  of  Attorney-General  Wirt  (1  Op 
Att.-6en.,  670),  that,  under  a  statute  requiring  a  specified  officer  to 
'  sign  an  official  document,  the  name  of  the  officer  affixed  by  the  hand 
of  another  person  in  his  presence,  and  under  his  direction,  or  by  a 
stamp  in  like  manner,  would  constitute  a  legal  signing.  This  doctrine 
is  at  least  dangerous.  (7  Id.,  597.)  It  would  substitute  the  uncertainty 
of  parol  evidence  of  the  facts  of  signing  for  the  authenticity  of  a  signature. 
In  the  case  of  wills,  and,  perhaps,  in  all  private  transactions,  the  mode 
of  signing  suggested  by  the  Attorney-General  may  be  admissible,  but 
if  so,  the  reasons  and  policy  which  would  justify  it  are  diflFerent  from 
those  which  apply  to  official  transactions.  (Agency-Delegation  case,  3 
Lawrence,  Compt.  Dec,  68.)  But  however  this  may  be,  there  is  no 
principle  of  law,  and  no  rule  of  public  policy,  which  authorizes  the  ap- 
pointment of  an  auctioneer  to  perform  the  duty  of  the  collector  to  make 
tax  sales  in  the  District  of  Columbia. 

III.  The  invalidity  of  a  tax  sale  so  made  may  be  deduced  from  other 
principles.  It  is  clear  that,  if  on  general  principles  an  official  deputy 
collector  cannot  make  a  tax  sale,  an  unofficial  auctioneer  cannot.  There 
is  no  statutory  authority  for  the  appointment  of  a  deputy  collector. 
There  is  no  principle  of  American  common  law  which  recognizes  any 
authority  in  an  officer  to  appoint  a  deputy. 

In  those  cases  in  England  in  which  officers  have  a  common-law 
authority  to  appoint  deputies,  the  latter  can  perform  only  ministerial 
duties.  (Bac.  Abr.,  **  Offices  and  Officers,''  [L];  Agency-Delegation 
case,  3  Lawrence,  Compt.  Dec,  60,  74;  Hitchcock  v.  Galveston,  96  U.  S., 
341,  348;  Wroe  v.  Harris,  2  Wash.,  129.)  Official  power  not  exclusively 
ministerial  cannot  be  delegated.    (Powell  r.  Tuttle,  3  N.  T.,  396.) 

The  making  of  a  tax  sale  cannot  properly  be  regarded  as  a  ministerial 
act.  It  requires  the  exercise  of  judgment  and  discretion.  These  are 
necessarily  exercised  in  deciding  how  long  the  bidding  shall  continue 
on  each  lot  offered  for  sale.  The  time  of  adjournment  each  day  requires 
the  exercise  of  judgment.  (Blackwell,  Tax  Titles,  275,  276;  Lovejoy  t?. 
Lunt,  48  Mc,  377.) 

Thus  it  is  said:  "The  trust  given  to  an  auctioneer  being  special,  in- 
volving distinctive  discretion,  he  cannot  transfer  it  to  a  clerk  or  sub- 
altern." (Wharton,  Agency,  645;  Coles  v.  Trecothick,  9  Ves.,  234,  241, 
242;  Stone  v.  State,  12  Mo.,  400;  Story,  Agency,  §  108.)  If  an  unofficial 
auctioneer,  acting  as  a  private  agent,  cannot  delegate  his  power  to  sell, 
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it  is  difficult  to  perceive  how  the  collector  can  delegate  his  official  power 
to  sell  to  a  person  acting  without  the  sanction  of  an  official  oath. 

When  a  master  in  chancery  is  directed  to  ascertain  in  what  order 
several  parcels  of  land  are  to  be  sold,  his  act  in  determining  this  ques- 
tion is  judicial,  not  ministerial.  (Snyder  t?.  Stafford,  11  Paige,  Ch.,  71.) 
It  is  somewhat  difficult  to  define  with  accuracy  what  acts  are  ministerioL 
(See  Owen  v.  Boerum,  23  Barb.,  187;  People,  ex  rel.  Dickenson  «.  Super- 
visors, Livingston  County,  43  Id.,  232;  Keeler  v.  Frost,  22  Jdf.,  400; 
Perry  v.  Tynen,  W.,  137 ;  Prosser  v.  Secor,  5  J(f .,  607 ;  Voorhes  r.  Martin, 
12  J(J.,  508;  Weaver  v,  Devendorf,  3  Den.,  117;  Downing  v.  Bugar,  21 
Wend.,  178;  Powell  v.  Tuttle,  3  K  Y.,  396;  People,  ex  rel.  Smith  v. 
Pease,  27  N.  T.,  45;  s.  0.,  25  How.  Pr.,  495;  People,  ex  rel.  Livingston  v. 
Taylor,  1  Abb.  Pr.,  N.  S.,  200;  s.  0.,  30  How.  Pr.,  78;  South  et  aU  v.  State 
of  Maryland,  18  How.,  402.)  It  would  seem  that  such  sale  has  in  some 
cases  been  deemed  a  mere  ministerial  act,  at  least  so  far  as  to  x>ermit  a 
statutory  deputy  to  sell.  (Chapman  v.  Bennett,  2  Leigh,  329;  Wroe  v. 
Harris,  2  Wash.,  126;  Bockbold  v.  Barnes,  3  Band.,  473.)  However  this 
may  be,  there  is  no  authority  even  for  a  deputy  collector  to  make  sales, 
much  less  an  auctioneer  who  has  no  official  character.  If  a  sale  is  not 
a  mere  ministerial  act,  a  deputy  collector,  if  there  could  be  one,  could 
not  make  a  sale,  except  by  statutory  authority.  If  a  sale  is  a  ministerial 
act,  there  is  still  no  statutory  or  common-law  authority  to  appoint  a 
deputy,  and  no  statutory  or  common-law  implied  authority  to  appoint 
an  auctioneer.  Unless  it  be  held  that  there  is  no  common-law  incidental 
authority  to  employ  an  auctioneer  to  make  sales,  then  every  marshal  of 
the  United  States  may  employ  an  auctioneer  to  make  sales  of  property, 
and  a  wide  door  will  be  opened  for  the  delegation  of  the  official  duties 
of  a  vast  number  of  officers  to  persons  to  be  employed  and  paid  from 
contingent  funds.  Upon  every  principle  of  law  applicable  to  the  sub- 
ject, it  must  be  held  that  the  duty  of  the  collector  of  taxes  in  the  District 
of  Columbia  to  make  tax  sales  cannot  be  devolved  upon,  or  delegated 
to,  an  auctioneer.  It  seems  that  a  sale  mada  by  an  auctioneer  would  be 
void.  It  may  be  that  the  collector  would  not  be  liable  in  damages  to  a 
tax  purchaser  for  nonfea^ancej  if  a  sale  should  be  void  for  that  sole  rea- 
son. This  liability  is  confined  generally  to  minUterM  officers.  Thus, 
it  has  been  said  by  the  Supreme  Court  in  South  et  al.  v.  State  of  Mar}'- 
land  (18  How.,  402),  that: 

"It  is  an  undisputed  principle  of  the  |  English  I  common  law,  that  for 
a  breach  of  public  duty^  an  officer  is  punishable  by  indictment;  but 
where  he  acts  ministerially,  and  is  bound  to  render  certain  services  to 
individuals  for  a  compensation  in  fees  or  salary^  he  is-  liable  for  acts  of 
misfeasance,  or  nonfeasance  to  the  party  who  is  .injured  by  them.^  (See 
Wilkes  V.  Dinsman,  7  Howard,  89!;  s.  o.,  12  How.,  390.) 

A  collector  in  making  a  tax  sale  acts  judicially.  A  judicial  officer 
acting  within  his  jurisdiction  is  not  generally  liable  to  a  civil  action  for 
any  act  done  by  him,  however  erroneous.  (2  Billiard,  Tojts,  162.)  He 
is  liable  for  a  wrongful  act  done  without  jurisdiction  and  injuriously 
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affecting  another  person.  (Id,^  179;  Receiver's  case,  1  Lawrence,  Gompt. 
Dec.,  2d  ed.y  374.)  Bat  the  question  which  would  arise  in  such  case  as 
this  would  be  as  to  the  liability  of  the  collector  for  nonfeasancej  in  that 
he  omitted  to  make  the  stale  himself.  It  is  not  the  province  of  this 
office  to  decide  this  question,  nor  is  it  even  intended  to  pronounce  an^ 
settled  opinion,  but  the  possibility  of  such  a  consequence  is  one  of  the 
elements  which  may  be  properly  considered  in  passing  on  the  question 
of  power  to  make  a  sale.  It  is  probable,  however,  that  the  collector 
would  not  be  liable  to  a  civil  action  brought  by  the  tax  purchaser  for 
nonfeasance.  (Phelps  v.  Sill,  1  Day,  Con.,  329}  2  Hilliard,  Torts,  167, 
note.) 

The  question,  what  is  a  proper  charge  upon  a  contingent  fund,  does 
not  arise  in  this  case,  because,  as  an  auctioneer  cannot  lawfully  make 
a  tax  sale,  he  can  have  no  claim  on  any  fund. 

The  claim  for  compensation  in  this  case  will  be  disallowed. 

Tebasuby  Department, 

Mrst  Comptroller's  Oj^,  November  19, 1883. 


IN  THE  MATTER  OF  THE  AUTHORITY  TO  PAY  CLAIMS  AGAINST  THE 
UNITED  STATES  ACCRUED  IN  1861  FOR  MAIL  TRANSPORTATION  SERV- 
ICES,  FROM  THE  UNEXPENDED  BALANCES  OF  DEFICIENCY-POSTAL 
APPROPRIATIONS  CARRIED  TO  THE  SURPLUS  FUND  UNDER  THE  ACT 
OF  JUNE  20, 1874  (18  STAT.,  110,  SEC.  5). -MISSISSIPPI  CENTRAL  RAILROAD 
CO.'S  CASE. 


The  Mississippi  Central  Railroad  Company  carried  the  mails  on  its  road  daily  from 
April  1,  to  May  31, 1861,  for  which  it  was  entitled  to  |7,700.00,  to  pay  which,  sundry 
"post-office  collection  drafts"  on  postmasters  along  the  line  of  the  road  were  issued 
to  the  company,  17  of  which,  amounting  to  $4,636.01,  were  in  1866  returned  uncol- 
lected and  credited  to  the  company.  This  sum  was  reported  by  the  proper  Auditor 
in  1881,  as  a  claim,  to  the  Secretary  of  the  Treasury,  who,  under  the  act  of  June  14, 
1878  (20  Stat.,  130,  sec.  4),  transmitted  it  with  others  to  the  Speaker  of  the  House 
of  Representatives  for  an  ai>propriation.  Congress  failed  to  appropriate  money  to 
pay  it,  but  appropriated  money  to  pay  other  claims  so  transmitted.  In  September, 
1883,  the  railroad  company  presented  to  the  proper  accounting  officer  a  statement 
of  said  claim  and  asked  its  payment.  The  Auditor  requested  the  Secretary  of  the 
Treasury  to  procure  the  opinion  of  the  Attorney-General.  The  Secretary  referred 
the  papers  to  the  First  Comptroller,  who  held : 

I.  The  opinion  of  Attorney-General  Bates  in  a  similar  case  is  concurred  in,  that  the 
Attorney-General  is  not  required  '<to  give  an  opinion  in  a  case  which  not  only  is 
not  before  the  Secretary  of  the  Treasury,  but  which  evidently  cannot  reach  him.'' 

II.  There  is  no  appropriation  available  to  pay  this  claim :  1.  The  post-office  appro- 
priation act  of  March  3,  1883  (22  Stat.,  453),  makes  appropriations  onljf  ''for  the 
service  of  the  Post-Office  Department  for  the  fiscal  year  ending  June  thirtieth, 
eighteeti  hundred  and  eighty-four,"  and  so  cannot  be  used  to  pay  prior  claims.  2. 
The  defioienoy  appropriation  act  of  March  3, 1883  (22  Stat.,  599),  appropriates  money 
^'for  deficiency  in  postal  revenues  for  eighteen  hundred  and  eighty  and  prior  years, 
twelve  thousand  three  hundred  and  fifty-four  dollars,  and  sixty-nine  cents.''  (1)  A 
deficiency  appropriation  in  its  technical  legal  sense  is  one  made  to  pay  liabilities 
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lefi^ally  created,  and  for  the  payment  of  which  an  inadequate  appropriation  was 
previously  made.  There  was  no  deficiency  in  the  appropriation  made  by  act  of  June 
15,  1860  (12  Stat.y  37),  for  the  postal  service  of  the  fiscal  year  ending  June  30,  1861. 
Hence,  this  claim  cannot  be  paid  from  the  deficiency  appropriation  mentioned. 
(2)  The  act  of  June  14,  187^  (20  Stat.,  130,  sec.  4),  by  providing  a  epedal  mode  of 
securing  payment  of  claims  of  ihi$  cIms,  denies  by  necessary  implication  relief  in 
any  other  mode. 

III.  The  claim  cannot  be  paid  from  the  unexpended  balances  of  appropriations  for 
postal  service  carried  to  the  surplus  fund  under  the  act  of  June  20,  1874  (18  Stat., 
110,  sec.  5).  1.  The  act  of  June  20,  1874  (18  Stat.,  110,  sec.  5),  applies  to  such  un> 
expended  balances  and  requires  them  to  be  "covered  into  the  Treasury."  2.  The 
purpose  of  the  act  was  by  this  means  to  render  the' fund  unavailable  for  the  pay- 
ment of  claims.  Such  balances  having  been  carried  to  the  surplus  fund  are  no  longer 
available.  3.  Sections  of  the  Revised  Statutes  305  to  310,  inclusive,  do  not  apply  to 
the  drafts  of  the  claimant,  but  only  to  certificates,  drafts,  or  checks  issued  by  the 
Treasurer  of  the  United  States  or  by  disbursing  officers  otherwise  authorized.  4. 
OwBrCf  Whether  an  appropriation  improperly  carried  to  the  surplus  fund  can  be  trans- 
ferred to  the  credit  of  the  original  appropriation.  5.  The  claim  in  this  case  is  not 
excepted  from  the  operation  of  the  ^^ covering  in"  act  of  June  20,  1874  (18  Stat.,  110, 
sec.  5).  The  exception  made  by  the  act  as  to  *^  existing  contracts,"  only  applies  in 
favor  of  **  valid  contracts  existing  and  in  the  course  of  execution  and  unfulfilled  June 
20, 1874." 

IV.  Appropriations  with  reference  to  availability  may  be  divided  into  three  classes: 

I.  Annual,  and  permanent  annual  appropriations,  available  for  a  current  fiscal  year 
and  for  two  years  thereafter,  to  pay  liabilities  accrued  during  such  fiscal  year. 

II.  Appropriations  available  for  a  longer  period  than  annual  appropriations.  Of 
these  there  are  five  distinct  species :  1.  Permanent  specific  appropriations.  2.  Ap- 
propriations for  rivers  and  harbors,  light-houses,  fortifications,  and  public  bnildinf^s. 
3.  Appropriations  for  the  pay  of  the  Navy  and  Marine  Corps.  4.  Appropriations 
made  by  the  act  qf  December  21,  1871  (17  Stat.,  24).  5.  Appropriations  for  the  ful- 
fillment of  contracts  existing  June  20,  1874.  This  only  applies  to  '*  valid  contracts 
existing  and  in  the  course  of  execution  and  unfulfilled  June  20,  1874."  iii.  Appro- 
priations carried  to  the  surplus  fund  and  covered  into  the  Treasury  under  the  act 
of  June  20,  1874  (18  Stat.,  110,  sec.  5).  These  are  available  in  two  distinct  species 
of  cases:  1.  Whenever  it  may  be  necessary  in  the  settlement  of  the  accounts  of  dis- 
bursing officers  for  expenditures  made  in  pursuance  of  law.  Act  March  3,  1875  (18 
Stat.,  418,  sec.  5).  2.  Under  sections  306  to  308,  inclusive,  of  the  Revised  Statutes, 
for  the  redemption  and  payment  of  outstanding  and  unpaid  certificates,  drafta,  and 
checks  of  the  Treasurer  of  the  United  States,  and  of  disbursing  officers. 

y.  The  remedy  authorized  by  sections  305  to  310,  inclusive,  of  the  Revised  Statutes 
does  not  apply  to  postal  collection  drafts. 

YI.  The  proper  accounting  officers,  and  the  Secretary  of  the  Treasury,  having  respect- 
ively performed  the  duties  authorized  by  the  act  of  June  14, 1878  (20  Stat.,  130,  sec.  4), 
as  to  the  claim  in  this  case,  which  act  furnishes  the  only  authorized  remedy  in  favor 
of  the  claimant,  cannot  be  charged  with  any  other  duty  in  relation  to  it. 

The  Missisaippi  Central  Railroad  Company,  from  April  1  to  May  31, 
1861,  carried  the  mails  on  its  road  without  formal  contract.  July  25, 
1861,  the  Post-OflBce  Department  made  an  order  for  payment  for  this 
service,  known  as  "  recognized  service." 

August  16,  1861,  the  account  for  this  service  was  adjusted  by  the 
Auditor  of  the  Treasury  for  the  Post-OflBce  Department  (the  Sixth  Au- 
ditor), who  found  due  the  company  (7,700,  for  the  purpose  of  paying 
which  sundry  drafts  upon  postmasters  on  the  line  of  the  railroad  were 
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issned  to  Wm.  Goodman,  President  of  the  Company,  amounting  in  all 
to  $6,844.37,  and  a  warrant  upon  the  assistant  treasurer  at  New  York 
for  the  residue,  $855.63.» 

In  1866^  seventeen  of  the  drafts  on  postmasters  were  returned  a& 
unpaid  and  uncollectible;  they  were  cancelled,  and  the  railroad  com- 

*  These  were  in  form  as  foHow : 

A. 

Post  Office  Department. 

No.  — .]  DRAFT.  [$ *. 

On  Auditor's  Report. 

No.—.]  —,18-. 

To . 


Postmaster ,  pay  to ,  or  order,  — dolls. 

Countersigned : 


Auditor  P.  0.  Department,  3d  Aast,  Poatmaeter  General. 

(On  the  left-hand  margin:)  United  States  of  America.    Post  Office  Department. 
(On  the  right-hand  margin:)  Vignette. 
(Across  the  face:)  Specimen. 
(At  the  foot:)  Transportation  of  the  mails. 

(On  the  hack:) 

Endorsement  mnst  he  legally  and  technicaUy  perfect,  or  the  postmaster  upon  whom 
drawn  will  refuse  payment. 

^^  The  name  or  tne  P.  M.  on  whom  this  draft  is  drawn,  and  the  name  of  his  office,, 
mnst  he  Inserted  in  the  receipt  below. 

Received  this day  of ,  18 — ,  of ,  P.  M.  at ,  the  amount 

of  the  within  draft. 
The  last  holder  will  sign  here.  . 

(On  the  left-hand  margin :)  9*  Delay  in  presentation  of  this  draft  for  payment 
should  he  avoided.  

(On  the  right-hand  margin :)  QT  Postmasters  will  refuse  payment  unless  presented 
within  three  months  from  date  of  issue. 

B. 

No.  — .]  Post  Office  Department  Warrant.  [| . 

To  the  Treasurer  of  the  United  States: 

188—. 

Pay  to  — ,  or  order, dollars. 

3rd  Aest,  Po9tma$ter  General, 

The  Assistant  Treasurer  of  the  U.  S.  at will  pay  this  warrant. 

Countersigned : 

Treasurer  of  Ike  United  States,  Auditor  of  the  Treasury  for  the  P.  0,  Dept, 

(On  the  left-hand  margin:)  Vignette.  On  Auditor's  report  No.  — .  Transportation^ 
of  the  mails. 

(Across  the  face:)  Specimen. 

(At  the  foot:)  Residence . 

(On  the  back:) 

Before  indorsing  read  these  instructions. 

The  name  of  the  payee,  as  indorsed,  must  correspond  in  spelling  with  that  on  the^ 
face  of  the  warrant ;  no  guarantee  of  an  indorsement,  imperfect  in  itself,  can  he 
accepted.  If  the  name  of  a  payee,  as  written  on  the  face  of  a  warrant,  is  spelled 
incorrectly,  the  warrant  should  be  returned  to  the  Third  Ass't  P.  M.  General  for  cor- 
rection. 

Indorsement's  by  mark  (-f)  must  be  certified  to  by  two  witnesses,  giving  their 
places  of  residence. 

Payees  and  indorsees  mnst  indorse  by  their  own  hands;  officials,  officially  with  fhll 
title;  firms,  the  usual  firm-signature  by  a  member  of  the  firm,  not  by  a  clerk  or  other 
person  for  the  firm. 
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pany  was  credited  by  the  Sixth  Auditor  with  their  aggregate  amount, 
^4,636.01.  In  1881,  this  sam  was  reported  by  said  Auditor  under  the  act 
of  June  14, 1878  (20  Stat.,  130,  sec.  4),  to  the  Secretary  of  the  Treasury, 
•as  claim  No.  137,  due  the  company,  and  requiring  an  appropriation  for 
its  payment  January  14, 1882,  the  claim  was,  with  others,  reported  by 
the  Secretary  of  the  Treasury  to  the  Speaker  of  the  House  of  Bepresentr 
stives  under  the  act  of  June  14^  1878  (20  Stat.,  130,  sec.  4).  See  House 
Ex.  Doc.  No.  26, 1st  Sess.,  47th  Congress,  p.  77.  No  appropriation  has 
been  made* for  its  payment,  though  other  claims  so  reported  were  pro- 
Tided  for.  Act  August  5, 1882  (22  Stat.,  257,  281).  September  6, 1883, 
the  railroad  company  presented  to  the  Sixth  Auditor  a  statement  of  said 
account  in  favor  of  said  railroad  company  with  a  request  for  payment. 
October  13, 1883,  the  Sixth  Auditor  addressed  a  letter  to  the  Secretary 
of  the  Treasury,  in  which,  referring  to  this  clakn,  he  says: 

<^The  drafts  covering  said  amount  of  $6,844.77,  and  including  the  sev- 
'Onteen,  aggregating  said  sum  of  $4,636.01,  were  drawn  against  postal 
revenues  retained  at  certain  post-offices,  styled  ^postal  depositaries,' 
•and  the  warrant  against  revenues,  and  '  grants  from  the  Treasury  in  aid 
thereof,'  deposited  with  the  Treasurer  of  the  United  States.  Each  was 
negotiable,  and  was  charged  at  date  of  issue  to  the  personal  accounts 
and  proper  appropriation. 

A  thinl  form  known  as  a  collection  draft  is  enclosed  herewith,  marked 
<j.^  It  is  for  the  collection  of  debts.  It  diiters  from  form  A,  in  thisu 
that  it  is  not  negotiable,  is  not  drawn  on  a  depositary,  and  is  not  charged 
to  an  appropriation  until  paid.  The  drafts  issued  to  M.  Goodman  were 
in  this  form. 

The  Mississippi  Central  Railroad  service  was  not,  however,  under 
contract,  and  that  company  could  not,  therefore,  be  required  to  make 
-collections  and  pay  over  balances.  The  drafts  appear  to  have  been  is- 
sued to  the  company  in  part  payment  of  the  balance  found  due  in  final 
settlement.    As  they  were  returned  uncollected,  the  account  of  the 

*The  form  of  this  is  as  follows: 

c. 

No.  — ]  Post  Office  Department.  [No.  — 
•"I -nnr]  [Vignette.]  [$ tit 

UNITED  STATES 

To ,  PoBtnuuier  : 

Pay  to f  or  agent, dollars  TTra* 

,  186— 


Oonntersigned : 


Postnuuier-Gmerdl. 


Auditor i  PoH  Office  DeparifMnt, 
(On  the  left-hand  margin :)  Collection. 
(At  the  foot:)  Not  negotiaole. 
(On  the  hack :) 

Received  this day  of ,  18—,  of .  P,  M.  at , dol- 

flars cents  in  fhll  for  the  Postmaster  Generars  draft  Ko. . 


P,M.at^ 

t- nnr* 

Original. 

Same.    Daplicate. 
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company  on  the  books  of  tbis  office  shows  the  amount  of  the  cancelled 
drafts  to  be  dae  from  the  United  States.  (See  sections  292,  3674  and 
4056  Eevised  StaXntes)." 

The  letter  also  states  that: 

<<The  claimant  now  sets  up:  that  these  drafts  were  of  the  highest 
contract  obligation,  and  issued  in  payment  of  service  ^  recognized'^ 
which,  in  the  absence  of  a  written  contract,  is  the  usual  form  of  provid- 
ing for  railway-mail  service.  It  is  also  claimed  that  these  drafts  should 
be  governed  by  the  same  rules  as  would  have  been  applied  to  the  war- 
rant given  in  part  payment  (Bev.  Stat.,  306  to  310),  and  should  be  paid 
out  of  the  deficiency  appropriation  for  the  Post-Office  Department,  cov- 
ered into  the  Treasury  to  the  credit  of  Surplus  Eevenue,  under  the  pro- 
visions of  the  act  of  June  20,  1874,  which  provided  that  Sec.  5  should 
not  'operate  to  prevent  the  fulfillment  of  contracts  existing  at  the  date 
of  the  passage  of  the  act'  (18  Stat,  111). 

'^  The  point  upon  which  I  desire  the  opinion  of  the  Attorney-General 
is  this:  Whether  these  drafts  returned  and  canceled,  or  the  railroad 
service  for  which  they  were  issued  in  payment,  were  in  the  nature  of 
contracts,  and  of  such  a  character  as  would  bring  them  within  the  pro- 
vision above  named  for  payment,  or  whether  they  must  wait  until  an 
appropriation  is  made  by  Congress." 

October  22, 1883,  this  letter  was,  by  the  Secretary  of  the  Treasury  re- 
ferred to  the  First  Comptroller,  "for  his  consideration." 
Hon.  Samuel  Skellabarger  and  Jeremiah  M.  Wilson  for  the  claimant. 

I.  If  these  collection  drafts  had  been  payable  out  of  the  general  treas- 
ury y  the  amount  thereof  would  have  been  <<  carried  to  the  credit  of  the 
payee  and  could  now  be  paid.  (Act  May  2, 1866,  carried  into  Kev^ 
Stat.,  306-^10).  It  is  true  it  has  not  been  the  practice  of  the  Post- 
Office  Department  to  treat  the  postal  revenues  as  coming  within  this- 
act.  This  legislation  defines  the  character  of  such  unpaid  drafts.  The 
fund  against  which  they  are  drawn  is  held  in  the  Treasury  aa  a  deposit,. 
a  trust,  a  fund  set  apart  for  the  public  creditor  to  which  no  statute  of 
limitations  will  apply.  Taylor  v.  United  States  (14  Ct.  01.,  339;  s.  o.^ 
104  U.  S.,  216),  and  which  is  tot  subject  to  the  covering-in  act  of  June 
20, 1874  (18  Stat.,  liO  sec.  5;  15  Op.  Att.Gen.,  358).  There  is  no  lim- 
itation as  to  time  upon  the  disbursements  from  the  postal  revenues,, 
and  the  postal  revenue  funds  are  not  subject  to  (1)  the  covering-in  acts,. 
June  20, 1874  (18  Stat.,  110  sec.  5),  or  (2)  to  the  limitation  upon  annual 
appropriations ;  that  is,  as  far  as  the  general  balance  of  the  fund  is  con> 
cemed.    These  drafts  are  payable  firom  the  current  appropriation. 

II.  If  a  warrant  cannot  be  issued  to  pay  these  drafts  from  postal  rev- 
enues, they  may  be  paid  from  the  general  Treasury. 

Prior  to  the  passage  of  the  act  of  July  12, 1870  (16  Stat.,  251,  sec.  5; 
Rev,  Stat.,  3690),  all  balances  were  carried  forward  ftom  year  to  year 
and  merged  into  the  subsequent  appropriations,  and  all  demands  and 
obligations  on  the  respective  appropriations,  irrespective  of  the  year  in 
which  they  accrued,  were  paid  out  of  the  amount  to  the  credit  of  the 
appropriation  at  the  date  of  payment. 

Referring  to  the  Register's  "Receipts  and  Expenditures,"  as  reported 
annually  to  Congress,  it  appears  that  the  balance  of  the  appropriation 
from  the  general  Treasury  for  "Deficiencies  in  Postal  Revenues"  on 
the  30th  day  of  June,  1871,  was  $5,935,032.    This  was  the  first  balance 
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kept  intact  under  the  act,  and  was  carried  forward  from  year  to  year 
and  sabjected  to  the  payment  of  all  old  demands  for  that  and  prior 
years,  and  when  the  covering-in  act  of  June  20,  1874  {18  Stat.,  110,  sec, 
15),  was  passed,  the  unexpended  balance  of  $1,448,184.67  was  covered 
into  the  Treasury. 

This  section  directed  that  all  unexpended  balances  of  appropriations 
which  shall  have  remained  upon  the  books  of  the  Treasury  for  two  fiscal 
years  should  be  covered  into  the  Treasury  on  and  after  th(B  first  day  of 
July,  1874,  ^^  Provided,  That  this  section  shall  not  operate  to  prevent  the 
fulfillment  of  contracts  existing  at  the  date  of  the  passage  of  this  act,^ 

This  proviso  was  to  save  the  act  from  the  constitutional  objection  of 
impairing  the  obligation  of  a  contract;  and  the  term  ^' contract,^  a« 
herein  used,  should  receive  aa  broad  an  interpretation  as  the  Supreme 
€ourt  has  given  it.    (99  U.  S.,  718.) 

It  not  only  includes  such  statutory  contracts  as  these  drafts  were 
issued  in  settlement  of,  but  also  treaty  obligations  with  the  Indian 
tribes  (15  Op.  Att.-Oen.,  632).  These  drafts  are  evidence  of  the  highest 
•contract  obligation,  being  negotiable  and  issued  in  payment  of  a  public 
indebtedness.  They  stand  second  only  to  the  public  secarities,  so  far 
as  the  contract  obligations  of  the  United  States  are  concerned.  The 
original  debt,  as  evidenced  by  the  contract,  was  merged  in  these  Du- 
tiable obligations,  and  a  totally  new  right  of  action  accrued  to  the  claim- 
ant. (McKnight  v.  The  United  States,  13  Ot.  CL,  292, 305,  affirmed  in  98 
U.  8.,  179.) 

The  word  ^eoi^isting,^  as  used  in  this  proviso,  has  received  a  construc- 
tion in  consonance  with  these  principles,  and  does  not  mean  such  con- 
tracts as  were,  at  the  date  of  the  act,  in  process  of  fulfillment  by  the 
-contractor.  <  It  means  all  those  express  contracts,  in  contradistinction 
to  implied  contracts,  on  which  something  remained  to  be  done,  by  either 
or  both  parties,  before  completion.  No  contract  is  completed  until  the 
•consideration  is  paid.  It  exists  in  all  its  binding  force  and  obligatioii 
until  both  parties  fully  comply  with  its  terms.  The  consideration  is  the 
fruit  of  the  contract. 

This  proposition  is  not  a  novel  one  to  either  the  Treasury  or  the  Fost- 
•Offlce  Department,  but  has  been  adopted  in  practice,  and  all  such  pay- 
ments have  been  made  from  the  surplus  fund  by  adding  the  words  "in 
payment  of  contracts,''  or  their  equivalent,  to  the  appropriation  desig- 
nated on  the  requisition,  and  a  requisition  by  the  Postmaster-GenersJ, 
■countersigned  by  the  Sixth  Auditor,  drawn  on  the  Appropriation  for 
"Deficiencies  in  the  Postal  Kevenues,  1871,  in  payment  of  Contracts" 
is  as  much  entitled  to  be  honored  by  the  Secretary  of  the  Treasury  as 
any  other  appropriation  standing  to  the  credit  of  the  Department 

III.  There  is  another  view  of  the  law  that  may  be  taken  in  this 
matter. 

The  payment  of  these  drafts  from  the  balance  of  the  appropriation 
•of  1871,  will  be  in  accordance  also  with  the  act  of  1866.  The  deficiency 
appropriation  from  the  general  Treasury  for  the  postal  service  is  the 
residuary  appropriation  of  that  Department,  the  postal  revenues  being 
presumably  exhausted  before  resort  is  had  to  that  appropriation. 

Kow,  under  the  act  of  1866,  the  amount  of  these  unpaid  drafts  mast 
be  represented  in  this  residuary  fund,  which,  when  covered  into  the 
Treasury,  may  be  drawn  against  to  pay  the  "outstanding  liabilities'' 
which  it  represents.  The  act  does  direct  the  respective  amounts  due  to 
each  public  creditor  to  be  carried  *  to  his  credit  on  the  books  of  the 
Treasury,  but  this  literal  execution  of  the  act  is  not  possible  in  every 
instance,  and  it  not  unfrequently  occurs  that  aggregate  amounts  are 
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thus  covered  in,  from  which,  afterwards,  on  proper  proof,  the  individual 
creditor  is  identified  and  paid  from  the  aggregate  fund  so  covered  in. 

J.  T.  Power^  for  the  claimant. 

I.  There  is  no  limitation  to  the  payment  of  warrants  of  the  Post- 
master-General issued  payable  from  postal  revenues.  They  were  issued 
under  the  act  of  July  2, 1836  (5  Stat.,  80,  sees.  4, 10, 14).  There  is  no 
difference  between  a  warrant  on  the  Treasury  after  the  postal  revenues 
have  been  deposited  in  the  Treasury  and  a  warrant  on  the  same  funds 
before  they  are  deposited.  If  the  covering  into  the  Treasury  never  be 
accomplished,  the  payment  would  be  good  (Com.  i?.  Lewis,  6  Binn., 
266).  Warrants  are  regulated  by  Eev.  Stat.,  246,  246,  247,  248,  269, 
305,3477;  as  to  postal  service,  277,3674;  all  to  be  registered,  277, 
305,  313,  3674,  3675 ;  not  required  to  be  negotiable  in  form^  but  made 
assignable  by  law  ( Jd.,  3477 ;  Floyd,  Acceptances,  7  Wall.,  666 ;  Bay- 
erque  v.  City  of  San  Francisco,  1  McAlL,  175;  United  States  v.  Bank 
of  the  United  States,  5  How.,  382).  A  postal  revenue  warrant  is 
payable  to  order  (McKnight's  case,  13  Ct.  CI.,  303).  Postal  collection 
drafts  constitute  new  contracts  into  which  previous  claims  are  merged. 
They  are  c^.vidence  of  an  account  stated,  and  will  support  assumpsit. 
(McKnight's  case,  13  Ct.  CI.,  305;  Buffalo  Bayou  Bailroad  cases,  16  Id, 
238 ;  Halstead's  case,  3  Lawrence,  Compt.  Dec,  233 ;  Hager  v,  Thom- 
son et  al.  1  Black,  80;  11  Eng.Law  and  Eq.,  421 ;  16  Ala.  742;  Davis 
r.  Georgetown  Bridge  Co.,  1  Cranch,  C.  C,  147.) 

The  covering-in  acts  have  no  applicability  to  the  postal  revenues. 

(Acts  of  March  3  1795;  May  1,  1820;  Aug.  31,1852;  Eev.  Stat, 
3691 ;  act  of  June  20,  1874;  18  Stat.,  110.) 

There  is  no  question  about  an  exhausted  appropriation. 

The  act  applies  alone  to  the  settlement  of  claims  in  the  first  instance, 
aod  not  to  an  outstanding  draft  on  a  former  settlement. 

Prior  to  the  passage  of  the  act  of  July  12,  1870  (Rev.  Stat.,  3691). 
old  claims  were  payable  from  current  appropriations,  although  annual 
in  terms  (7  Op.  Att.-Gen.,  14),  and  after  the  passage  of  the  act  of  June 
20,  1874  (18  Stat.,  110),  such  old  claims,  if  contra^cts^  were  payable  from 
the  balance  applicable  thereto,  which  had  been  carried  to  the  surplus 
fund.    (See  second  proviso  of  said  act.) 

II.  The  Auditor  erred  in  not  certifying  the  balance  to  the  Postmaster- 
Oeneral  as  required  by  law  (Rev.  Stat.,  277),  after  cancelling  the  old 
drafts,  and  erred  in  not  paying  the  amount  as  outstanding  liabilities 
{Rev.  Stat,  306-308).  There  was  no  authority  to  certify  this  balance 
to  the  Speaker  of  the  House  of  Representatives  for  an  appropriation, 
as  the  act  of  June  14,1878(20  Stat.,  130,  sec.  4),  is  limited  to  claims  "the 
balances  of  which  have  been  exhausted  or  carried  to  the  surpltts  fundJ'^ 

The  system  of  receipts  and  disbursements  of  the  postal  revenues  is 
^separate  and  distinct  from  the  general  Treasury  system  (McKnight's 
<»8e,  13  Ct.  CL,  303),  although  modeled  on  the  same  general  plan. 

The  general  features  common  to  both  systems  are : 

1.  The  revenues  are  to  be  paid  into  the  Treasury  of  the  United 
States,  and  receipted  for  by  the  Treasurer. 

General  Fund  (Rev.  Stat.,  3617,  3644,  305). 

Postal  Fund  (id.,  3617,  3644,  408;  act  July  2, 1836,  5  Stat,  80,  sees. 
1,5). 

2.  To  be  kept  separate  (Rev.  Stat.,  3642,  3643,  3644;  see  act  Aug. 
«,  1846,  9  Stat,  61,  sec.  10). 

3.  To  be  expended  a«  appropriated  by  Congress. 
General  Fund  (Rev.  Stat.,  3675). 
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Postal  Bevenaes  (Id.,  4054,  3674;  act  Jaly  2, 1836,  5  Stat.,  80,  sees. 
3,  6:  4  Op.  Att.-Gen.,  301;  3  Id.,  13). 

Tne  styles  of  the  appropriation  acts  differ — one  being,  from  ^'any 
moneys  in  the  Treasury  not  otherwise  appropriated,"  and  the  other^ 
*'out  of  any  money  in  the  Treasury  arising  from  the  revenues  of  said 
Department." 

4.  To  be  paid  only  on  warrants. 

General  Fund,  of  the  Secretary  of  the  Treasury  (Eev.  Stat.,  3675, 305). 
Postal  Eevenues,  of  the  Postmaster-General  (act  March  3,  1825,  4 
Stat.,  102,  sec.  1;  Eev.  Stat.,  4056,  277,  3674). 

5.  Appropriations  (balances)  not  drawn  to  be  covered  into  the  Treas- 
ury (carried  to  the  surplus  fund). 

General  Fund  (acts  of  1795, 1820,  1852;  Eev.  Stat.,  3691,  now  sup- 
plied by  act  June  20, 1874, 18  Stat.,  110,  sec.  5). 
Postal  Eevenues,  (not  required  by  law). 

6.  Warrant  (or  certificates,  drafts  or  checks)  not  paid:  General  Fund,, 
to  be  covered  into  oustanding  liabilities  (Eev.  Stat.,  306  to  310). 

Postal  Eevenues  {Id.,  306  to  310  held  not  to  apply  to  cover  into  the 
General  Treasury,  but  to  be  retained  for  a  similar  purpose  in  the  postal 
revenue  account). 

7.  Depositaries  use  for  both  funds  (Eev.  Stat,  3644). 

Postal  Eevenues.    Postmasters  as  depositaries  (Id.,  3846,  3639). 


Opinion  by  William  Lawbenoe,  First  Comptroller. 

Several  questions  arise  upon  which  an  opinion  seems  to  be  required. 

First  It  is  not  deemed  advisable  that  the  Secretary  of  the  Treasury 
should  ask  the  Attorney-General  for  such  an  opinion  as  was  requested 
by  the  Auditor  of  the  Treasury  for  the  Post-Oflace  Department.  Such 
opinion  is  desired  by  the  Auditor  to  aid  him  in  the  discharge  of  his  of- 
ficial duties.  Attorney-General  Bates,  in  an  opinion  November  10^ 
1863  (11  Op.  Att.-Gen.,  6),  in  a  similar  case  said:  '<!  would  be  clearly 
wrong  •  •  •  to  give  an  opinion  in  a  case  which  not  only  is  not  be- 
fore the  Secretary  of  the  Treasury,  but  which  evidently  cannot  reach 
him.  My  opinion  would  simply  be  advice  to  the  Auditor,  and  not  to  the 
Secretary,  and  this  I  have  no  power  by  law  to  give.''  (See  10  Id.,  48; 
Eev.  Stat.,  366.) 

The  Secretary  of  the  Treasury  haa  no  duty  in  connection  with  the 
subject  upon  which  an  opinion  is  desired.  The  act  of  June  14, 1878 
(20  Stat.,  130,  sec  4),  provides  aa  to  claims  allowed  by  accounting  of- 
ficers ^^  under  appropriations  the  balances  of  which  have  been  exhausted 
or  carried  to  the  surplus  fund,''  that  the  Secretary  "  shall  report  •  •  •^ 
[them]  to  the  Speaker  of  the  House  of  Eepresentatives."  But  the  re- 
porting of  claims  is  a  mere  ministerial  duty — at  least  generally  so — 
and  it  is  not  perceived  that  any  opinion  of  the  Attorney-General  can  be 
desired  as  to  this. 

Second.  The  claimant — the  Mississippi  Central  Eailroad  Company — 
cannot  be  paid,  because  there  is  no  appropriation  available. 

I.  The  regular  Post-Office  Department  appropriation  for  the  current 
fiscal  year  is  not  available.    Prior  to  the  act  of  March  3, 1795  (1  Stat, 
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437,  sec.  16),  balances  of  appropriations  were  carried  upon  the  books  of 
the  Department  from  year  to  year  and  were  available  until  exhausted. 
Prior  to  the  fiscal  year  1871  the  appropriation  accounts  on  the  ledgers 
of  the  Treasury  Department  were  kept  in  continuous  accounts  from 
year  to  year,  and  payments  were  made  without  reference  to  the  year  in 
which  the  appropriation  was  granted,  or  in  which  claims  originated; 
bat  after  the  passage  of  the  act  of  July  12,  1870  (16  Stat.,  251,  sec.  5; 
Rev.  Stat.,  3690),  annual  accounts  were  opened,  and  have  since  been 
continued  with  those  appropriations  made  for  fiscal  years.  The  same 
act  of  July  12,  1870  (16  StaJ.,  251,  sec.  7;  Rev.  Stat.,  3679),  Expressly 
provides  that: 

"No  Department  of  the  Government  shall  expend,  in  any  one  fiscal 
year  any  sum  in  excess  of  appropriations  made  by  Congress  for  that 
fiscal  year,  or  involve  the  Government  in  any  contract  for  the  future 
payment  of  money  in  excess  of  such  appropriations.'' 

"An  act  making  appropriations  for  the  service  of  the  Post- Office  De- 
partment for  the  fiscal  year  ending  June  thirtieth,  eighteen  hundred 
and  eighty-four,  and  for  other  purposes,"  approved  March  3,  1883  (22 
Stat.,  453),  provides : 

"That  the  following. sums  be,  and  the  same  are  hereby,  appropriated 
for  the  service  of  the  Post-Office  Department  for  the  year  ending  June 
thirtieth^  eighteen  hundred  and  eighty-four j  out  of  any  money  in  the  Treats- 
ury  arising  from  the  revenues  of  said  Department^  in  conformity  to  the  act 
of  July  second,  eighteen  hundred  and  thirty-six  [5  Stat.,  81],  as  follows : " 

It  then  specifies  sums  appropriated  for  various  officers  and  purposes 
for  the  postal  service,  including,  "  For  railway  post-office  car  servicei 
one  million  five  hundred  and  seventy-five  thousand  dollars."  It  also 
farther  provides: 

**Sec.  2.  That  if  the  revenue  of  the  Post-Office  Department  shall  be 
insufficient  to  meet  the  appropriations  made  by  this  act,  a  sum  equal 
to  such  deficiency  of  the  revenues  of  said  Department  is  hereby  appro- 
priated, to  be  paid  out  of  any  money  in  the  Treasury  not  otherwise 
appropriated,  to  supply  the  said  deficiencies  in  the  revenue  of  the  Post- 
Office  Department  for  the  year  ending  June  thirtieth,  eighteen  hundred 
and  eighty-four." 

It  thus  appears  that  the  general  appropriation  act  of  March  3, 1883 
(22  Stat.,  453),  appropriates  (1)  the  postal  revenues^*  and  (2)  general 
revenues,  if  necessary  to  meet  any  deficiencj'  in  postal  revenues,  but 
only  "for  the  service  of  the  Post-Office  Department  for  the  year  ending 
June  thirtieth,  eighteen  hundred  and  eighty-four" — not  for  paying  for 
services  rendered  in  any  prior  year.  The  act  of  July  12, 1870  (Rev. 
Stat.,  3679),  expressly  prohibits  payment  from  the  appropriation  for 
any  given  fiscal  year,  for  services  rendered  prior  thereto. 

*  The  CoDHtitatioQ  provides  that,  **No  money  sball  be  drawn  from  the  Treasury  bat 
in  consequence  of  appropriations  made  by  law."  (Art.  1,  sec.  9,  cl.  7.)  The  postal 
revenues  are  not  in  pi*aetice  generally  covered  into  the  Treasury.  It  has  been  said  that, 
*'  whether  the  public  moneys  at  the  disposal  of  the  Postmaster-General  are  teclinioally 
iu  tbe  Treasury  or  not,  the  spirit  of  this  provision  [of  the  Constitution]  applies  to 
theni  and  ought  to  be  faithfully  observed  in  their  expenditure.''    (3  Op.  Att.-Gen. ,  13. ) 

36D83 
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II.  The  claimant  cannot  be  paid  from  the  deficiency-appropriation 
act  of  March  3, 1883  (22  Stat.,  599). 

^^An  act  making  appropriations  to  supply  deficiencies  in  the  appro- 
priations for  the  fiscal  year  ending  June  thirtieth,  eighteen  hundred 
and  eighty-three,  and  for  prior  years,  and  for  those  certified  as  due  by 
the  accounting  officers  of  the  lYeasury  in  accordance  with  section  four 
of  the  act  of  June  fourteenth,  eighteen  hundred  and  seventy-eight,  here- 
tofore paid  from  permanent  appropriations,  and  for  other  purposes,'' 
approved  March  3,  1883  (22  Stat.,  682,  699),  provides:  "That  the  fol- 
lowing  sums  be,  and  the  same  are  hereby,  appropriated,  out  of  any 
money  in.  the  Treasury  not  otherwise  appropriated,  for  the  objects  here- 
inafter stated,  namely: 

To  supply  deficiencies  in  the  appropriations  for  the  fiscal  year  eighteen 
hundred  and  eighty-three,  as  follows:" 

The  act  then  makes  deficiency  appropriations  for  various  purposes, 
including  those  for  payment  of  claims  allowed  by  the  First  Comptroller, 
Second  Comptroller,  &c.,  hut  not  including  any  allowed  by  the  Auditor 
of  the  Treasury  for  the  Post-Office  Department,  and  it  then  appropri- 
ates as  follows: 

"POST-OFFICE  DEPARTMENT. 

"For  deficiency  in  postal  revenues  for  eighteen  hundred  and  eighty 
and  prior  years,  twelve  thousand  three  hundred  and  fifty-four  dollars 
and  sixty-nine  cents. 

"For  deficiency  in  postal  revenues,  eighteen  hundred  and  eighty  and 
prior  years,  to  pay  certificates  numbered  one  hundred  and  fifty-seven, 
one  hundred  and  fifty-eight,  one  hundred  and  fifty-nine,  one  hundred 
and  sixty,  one  hundred  and  sixty-one,  and  one  hundred  and  sixty-two, 
for  mail  transportation  and  clerk  hire,  three  thousand  four  hundred  and 
sixty-nine  dollars  and  thirty-seven  cents." 

This  deficiency  appropriation  of  $12,364.69  cannot  be  used  to  pay  the 
claimant  for  several  reasons: 

1.  A  deficiency  appropriation  in  its  technical  legal  sense  is  one  made 
to  pay  a  liability  legally  created  (Rev.  Stat.,  3732,  3690),  for  the  pay- 
ment of  which  an  inadequate  appropriation  was  previously  made.  This 
definition  results  from  the  terms  used  in  deficiency-appropriation  acts. 
Thus,  the  title  of  the  act  of  March  3,  1883  (22  Stat.,  699),  now  in  ques- 
tion, declares  it  to  be,  "An  act  making  appropriations  to  supply  defi- 
ciencies in  the  appropriations  for  the  fiscal  year  ending  June  thirtieth, 
eighteen  hundred  and  eighty- three,  and  [to  supply  deficiencies  in  the 
appropriations  forj  prior  years."  This  clearly  implies  that  such  appro- 
priations are  not  to  be  used  to  pay  liabilities  accrued  in  any  year  except 
when  the  appropriation  for  that  year  was  insufficient.  The  appropria- 
tion for  postal  service  for  the  fiscal  year  ending  June  30,  1861 — within 
which  year  the  claim  now  in  question  accrued — was  adequate  to  meet 
all  demands,  including  that  of  the  claimant.  It  was  the  act  of  June  16, 
1860  (12  Stat.,  37),  which,  after  appropriating  from  the  postal  revenues 
specified  sums  "for  transportation  of  mails''  and  other  service,  provides, 
"that  if  the  revenues  of  the  Post-Office  Department  shall  be  insufi&cient 
to  meet  the  appropriations,"  a  Airther  sum  is  appropriated  "to  be  paid 


Digitized  by  VjOOQIC 


Unexpended  Balances — Mis%.  Cen.  R,  B.  Co.^s  Case.  503 

ont  of  any  money  in  the  Treasdry  not  otherwise  appropriated.''  The 
books  of  this  office  and  of  the  Register's  ofliee  show  that  on  July  1, 1861, 
there  was  an  unexpended  balance  of  $2,569,514.31  of  appropriations  to 
supply  deficiencies  of  postal  revenues  from  the  fiscal  year  then  ended 
and  from  previous  years.  The  Register's  '^  Accounts  of  the  Receipts 
and  Expenditures  •  •  ♦  for  the  fiscal  year  ending  June  30, 1871" 
(House  Ex.  Doc.  'So.  57, 1  Sess.  43d  Congress,  p.  399),  show  an  unex- 
X>ended  balance  of  appropriations  June  30,  1871,  ^^to  meet  deficiencies 
in  the  revenue  of  the  Post-OflSce  Department,"  amounting  to  $5,935,032, 
most  of  which  was  expended  prior  to  June  30, 1874,  when  the  balance 
was  $1,477,184.67,  of  which  $1,448,184.67  was  then  carried  to  the  surplus 
fund,  under  the  act  of  June  20, 1874  (18  Stat,  110;  see  act  July  12, 1870, 
16  Stat.,  251),  leaving  $14,146.38  unexpended,  retained  to  pay  for  recent 
service,  which  had  not  then  been  reported,  and  which  sum  was  drawn 
from  the  Treasury  by  the  PostOfiice  Department  March  1, 1876,  for  the 
purpose  of  paying  for  such  service,  leaving  nothing  applicable  to  liabil- 
ities incurred  prior  to  July  1, 1861,  even  if  any  sum  could  ever  have 
been  applied  to  such  liabilities  (Register's  Account  of  Receipts  and  Ex- 
penditures for  fiscal  year  ending  June  30,  1875,  p.  459).  An  appro- 
priation act  may  be  entitled  a  ^^  deficiency  ^  act,  and  it  may  appropriate 
money  to  pay  claims  for  which  no  previous  appropriation  was  made,  or 
claims  of  any  specified  class.  But  such  act,  as  to  such  claims,  makes 
an  original  appropriation.  It  is  in  no  technical  sense  a  deficiency  act. 
2.  The  claimant  cannot  be  paid  from  the  deficiency  approi)riation 
made  by  act  of  March  3,  1883,  because  the  act  of  June  14,  1878  (20 
Stat.,  130,  sec.  4),  has  provided  a  special  statutory  rejnedy  by  appeal  to 
Congress.  The  claim  in  this  case,  as  authorized  by  that  act,  has  been 
examined  and  reported  to  the  Speaker  of  the  House  of  Representatives 
for  an  appropriation.  The  law  having  provided  that  mode  of  seeking  a 
remedy — one  which  reserves  to  Congress  the  power  to  say  whether  the 
claim  shall  be  paid,  or  not,  by  making  or  refusing  to  make  an  appropria- 
tion— it  cannot  fairly  be  supposed  that  Congress  has  left  to  the  claimant 
another  mode,  which  may  be  pursued  without  any  control  by  that  body. 
If  the  law  should  be  construed  as  giving  alternative  remedies,  the  result 
would  be  organized  inconsistency,  one  remedy  defeating  the  safeguard 
provided  by  the  other,  thus  producing  "absurd  consequences,"  which 
should  be  avoided  when  any  fair  interpretation  of  the  words  employed 
will  permit.  (Bishop,  Written  Laws,  82,  90,  93,  200.)  In  addition  to 
this,  the  act  of  June  14,  1878  (20  Stat.,  130,  sec.  4),  having  provided  a 
special  mode  of  relief  for  this  class  of  cases^  by  necessary  implication 
denied  relief  in  any  other  mode  or  under  any  other  statute  (Smith  v. 
Stevens,  10  Wall.,  326;  State  v.  Mario w,  15  Ohio  St.,  114;  Huidekoper's 
case,  3  Lawrence,  Compt.  Dec.,  162;  Bishop,  Written  Laws,  64,  112a, 
126, 131, 152, 156;  Sedgwick,  Construction  Stat,  and  Const.  L.,  2d  ed., 
76).  Thus,  in  Smith  v.  Lockwood  (13  Barb.,  209)  it  is  said,  '^  where 
•    •    •    the  means  of  acquiring  it  [a  right  J  is  conferred,  and  an  adequate 
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remedy  for  its  invasion  is  given  by  the  same  statute,  parties  injured  are 
confined  to  the  statutory  redress."  Other  cases  show  that  the  same 
principle  applies  when  the  right  and  the  remedy  are  given  by  separate 
statutes. 

•  The  remedy  authorized  by  the  act  of  June  14,  1878  (20  Stat.,  130,  sec 
4),  has  been  invoked  and  thus  far  denied  by  Congress.  As  authorized 
by  said  act,  the  claim  in  question  was  examined  and  adjusted  by  the 
proper  accounting  officer,  and  reported  by  the  Secretary  of  the  Treasury  • 
to  the  Speaker  of  the  House  of  Representatives  for  an  appropriation 
•(House  Ex.  Doc,  No.  26,  1  Sess.  47th  Cong.  2,  77),  but  Congress  while 
making  an  appropriation  for  the  payment  of  other  claims  so  reported  (Id. 
p.  2  et  seq.;  Act  August  5,  1882,  22  Stat.,  275,  281),  omitted  to  make  an 
appropriation  for  this.  {Id.  275,  281,  compared  with  said  Doc  2,  77.) 
It  would  be  an  idle  ceremony  and  an  absurd  performance  to  report  a 
claim  to  the  Speaker  of  the  House  for  an  appropriation,  if  the  authority 
existed  to  pay  it  without  consulting  Congress.  In  those  cases  in  which 
the  law  authorizes  a  claim  to  be  so  reported,  it  cannot  reasonably  be 
held  that  there  is  authority  to  make  payment. 

3.  As  a  matter  of  fact  the  deficiency  appropriation  in  question  was 
made  to  pay  claims  other  than  the  one  now  submitted.  Estimates  for 
appropriations  are  required  of  heads  of  Departments  to  aid  Congresa 
in  making  appropriations.  (Bev.  Stat.,  414,  3660,  6669.)  It  may  be 
that  these  cannot  be  examined  to  aid  in  the  construction  of  a  statute. 
(Artificial-Limbs  case,  2  Lawrence,  Compt.  Dec,  2d  ed.,  384,  401,  402.) 
But  the  absence  of  any  estimate  for  the  claim  in  question,  as  one  to  be 
covered  by  a  deficiency,  is  some  evidence  that  it  was  not  regarded  as 
a  proper  subject  for  such  appropriation,  especially  when  the  statute 
pointed  out  another  remedy  for  the  claimant  which  was  pursued  with- 
out success. 

Third.  The  claimant  cannot  be  paid  from  unexpended  balances  of 
appropriations  for  postal  service  carried  to  the  surplus  fund.  Under 
the  act  of  June  20, 1874  (18  Stat.,  110,  sec  5),  an  unexpended  balance 
of  $1,448,184.67  of  previous  appropriations  for  ^^deficiencies  in  Postal 
Revenues'^  was,  by  proper  "covering-in  warrant,"  "carried  to  the  sur- 
plus fund  and  covered  into  the  Treasury"  June  30, 1874.  The  general 
appropriation  acts  for  postal  service  are  of  money  "arising  from  the 
revenues  of  the  Department,"  the  ^^dsflciency  appropriatione^  of  this 
service  are  from  "any  money  in  the  Treasury  [arising  from  other 
sources]  not  otherwise  appropriated." 

The  claimant  cannot  be  paid  from  the  surplus  fund  of  $1,448,184.67, 
unless  (1)  the  act  of  June  20,  1874  (18  Stat.,  110),  did  not  authorize 
said  sum  to  be  carried  to  the  surplus  fund,  and  unless  (2)  the  sum  so 
covered  into  the  Treasury  may  be  transferred  to  the  credit  of  an  ap- 
propriation available  for  the  payment  of  the  claimant,  or  unless  (3) 
assuming  that  said  sum  was  properly  carried  to  the  surplus  fund,  the 
claimant  can  be  paid  by  virtue  of  sections  306  to  310,  inclusive,  of  the 
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Bevised  Statutes.    These  sabjects  will  be  considered  in   the  order 
stated. 

I.  The  '<covering-in"  act  of  June  20,  1874  (18  Stat,  110,  sec.  5), 
applies  to  unexpended  balances  of  appropriations  of  postal  revenues 
and  requires  them  to  be  covered  into  the  Treasury. 

1.  It  provides, 

"That  from  and  after  the  first  day  of  July,  eighteen  hundred  and 
seventy-four,  and  of  each  year  thereafter,  the  Secretary  of  the  Treasury 
shall  cause  all  unexpended  balances  of  appropriations  which  shall  have 
remained  upon  the  books  of  the  Treasury  for  two  fiscal  years  to  be  car- 
ried to  the  surplus  fund  and  covered  into  the  Treasury.^ 

This  language  is  so  comprehensive  and  general  as  to  include  unex- 
pended balances  of  appropriations  for  postal  revenues  as  well  as  others. 
This  conclusion  follows  from  several  principles  of  construction: 

a.  Whatever  is  spoken  in  general  terms  shall  be  interpreted  in  a  com- 
prehensive sense,  "unless  it  be  qualified  by  some  special  subsequent 
words."  (Broom,  Leg.  Max.,  7th  ed.,  647.)  This  act  is  in  general  terms. 
There  are  no  words  of  limitation. 

b.  An  exception  is  not  to  be  engrafted  on  a  general  provision  by  infer- 
ence, but  can  only  arise  from  language  clearly  indicating  a  purpose  to 
make  it.  (Claims- Assignment  case,  3  Lawrence,  Compt.  Dec,  29 ;  Osage- 
Lands  case.  Id.,  367,  368.) 

c.  A  statute  clear  in  its  terms  must  rest  on  the  words  used  "nothing 
adding  thereto."  In  such  case  words  are  not  to  be  imported  into  a 
statute  "which  are  not  found  there."  (Leavenworth,  &c.,  E.  R.  Co.  v. 
United  States,  92  U.  S.,  751.)  The  act  of  1874  is  clear  in  its  terms.  "It 
is  not  permitted  to  interpret  that  which  has  no  need  of  interpretation." 
(Yattel,  Law  of  Nations,  244,  Potter's  Dwarris,  Statutes,  126.) 

2.  The  reason  and  spirit  of  the  act  of  June  20,  1874,  apply  as  well  to 
X>ostal  appropriations  as  to  others.  This  is  made  clear  by  the  history 
of  the  legislation  on  the  subject,  which  shows  that  it  was  the  purpose 
of  Congress  to  abolish  the  practice,  which  had  previously  prevailed,  of 
paying  old  claims  from  unexpended  balances  of  appropriations,  carried 
through  long  periods,  on  the  books  of  the  Treasury  Department — "the 
general  design  being  to  cut  off  the  allowance*  and  payment  of  long 
accrued  or  past  due  claims."  (1  Lawrence,  Compt.  Dec,  2d  ed.,  App., 
579-692.) 

3.  The  contemi)oraneous  and  continued  construction  of  the  act  of  June 
20, 1874,  and  the  uniform  practice  thereunder  have  been  in  accordance 
with  these  views. 

On  the  9th  of  December,  1878,  the  Auditor  of  the  Treasury  for  the 
Post-Office  Department  submitted  to  the  Secretary  of  the  Treasury 
inquiries  as  to  the  proper  construction  of  this  act,  which  were  referred 


*  On  the  qnestion  whether  claims  can  be  allowed  since  the  expiration  of  the  five 
years  mentioned  in  the  act  of  June  14,  IS78  (20  Stat.,  130,  sec.  4),  when  there  is  no 
available  appropriation  for  their  payment.  (See  Nebraska  five  per  cent,  case,  4  Law- 
rence, Compt.  Dec,  ante  S51;  Keasbey's  case,  1  Id.,  2d  ed.,  181;  Crocker's  case,  Id.,, 
301  and  note. ) 
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to  the  First  Comptroller,  who  gave  opinion  Janaary  7, 1879  (MS.  letter 
record,  Miscellaneous,  1879,  page  62),  as  follows: 

"The  provisions  of  section  4,  act  of  June  14,  1878,  apply  to  appropri- 
ations of  the  revenues  of  the  Post-Office  Department  as  fully  as  to  ap- 
propriations from  other  sources.  Postal  appropriations  are  not  among 
those  which  are  made  exempt  by  the  proviso  in  section  o,  act  of  June  20, 
1874,  to  which  the  provisions  above  referred  to  are,  to  some  extent, 
supplemental.  The  questions  propounded  by  the  Auditor  should  be 
answered  respectively  as  followt* : 

"  1.  Claims  presented  after  the  lapse  of  two  years  cannot  be  paid  from 
unexpended  balances  of  a])propriations  of  postal  revenue,  and  the  fact 
that  an  unexpended  balance  of  a  deficiency  appropriation  of  general 
revenue  remains  on  the  Auditor's  books  has  no  bearing  u|K)n  claims 
which  cannot  be  paid  out  of  such  balance.  The  claims  are  to  be  audited 
and  rei)orted. 

"  2.  Claims  presented  after  the  lapse  of  two  fiscal  years  against  ap- 
propriations for  specific  purposes,  payable  out  of  the  Treasury,  the 
unexpended  balances  of  the  appropriations  having  been  carried  to  the 
surplus  fund,  are  to  be  received,  examined,  and  reported  by  the  Auditor. 

"3.  When  appropriations  originally  made  from  the  revenues  of  the 
Department  prove  insufiicient  for  the  payment  of  service  actually  per- 
formed, or  for  supplies  furnished,  the  claims  presented  against  the 
Government,  which,  if  presented  in  time,  would  be  payable  from  such 
appropriations,  if  sufficient,  are  to  be  received,  examined,  and  reported. 
But  none  can  be  received  except  such  as  have  accrueil,  pursuant  to 
authority  of  law,  in  cases  where  the  expenses  are  not  limited  to  the 
sums  a])propriated.  Only  demands  for  the  payment  of  debts  lawfully 
incurred  are  to  be  considered  by  the  accounting  officers  under  the  pro- 
visions of  the  statute." 

The  unexpended  balances  in  question  having  been  carried  to  the  sur- 
plus fund,  under  a  statute  the  clear  purpose  of  which  was  thus  to  render 
the  money  unavailable  for  use,  it  is  beyond  the  reach  of  claimants.  The 
act  could  have  no  other  purpose. 

II.  The  claim  in  this  case  is  not  excepted  from  the  operation  of  the 
^'covering-in"  act  of  June  20, 1874  (18  Stat.,  110).  Section  5  of  this  act, 
after  making  the  provision  mentioned  for  carrying  the  unexpended  bal- 
ance of  appropriation  to  the  surplus  fund,  excepts  certain  appropria- 
tions,* and  provides,  "that  this  section  shall  not  operate  to  prevent  the 


*  Appropriations  with  reference  to  araUahUity  may  be  divided  into  four  classes: 

I.  Annual,  and  permanent  annnal  appropriationn,  available  for  a'ciirreut  tiHcal  year, 
and  for  two  vears  thereafter  to  ]»ay  liabilities  accrued  dining  such  fiscal  year.  (Bev. 
Stat.,  :^67H,  3679,  ^(k?:),  3090,  3691 ;  Act  June  20,  1^74,  18  Stat.,  110,  sec.  5.) 

II.  Ap])ropriationB  available  lor  a  longer  period  than  annual  appropriations.  Of 
these  there  are  live  species: 

1.  "rernianent  specific  appropriations."  (Act  Jnne  20,  1^74,  18  Stat.,  110,  sec.  5; 
Tilamook  case,  1  Lawrence,  Compt.  Dec,  2d  ed.,  13S;  Ashtou's  case,  /d.,  162;  Id., 
App.,  5b9;  Osa^e- Indian  case,  2  id.,  2d  ed,,  245);  and  as  to  appropriations  to  pay 
interest  on  public  debt  (see  and  compaie  Audit  case,  1  Lawrence,  Compt.  Dec,  2d 
ed.,  42;  Police  case,  7d.,  74;  Ashton's  case,  Id.^  167,  note;  Putnam's  ca^e,  id.,  212; 
Rev.  Stat,  3691,  and  act  April  1,  18^0,  21  Stat.,  70). 

2.  Appro])rlatious  for  rivers  and  harbors,  light-houses,  fortifications,  public  build- 
ings. (Act  Jnne  20.  1874, 18  Stat.,  110,  Kec.f);  act  June  2:*,  1874, 7d.,  275;  1  Lawrence, 
Compt.  Dec,  2d  ed.,  App.,  588;  Arsenal  case,  Id.^  147. J 

3.  Appropriations  for  the  pay  of  the  Navy  and  Marine  Corps.  (Act  June  20,  1874, 
i8  Stat.,  110,  sec.  5;  1  Lawrence,  Compt.  Dec,  2d  ed.,  App.,  588.) 

4.  Appropriations  made  by  the  act  of  December  21,  1871  (17  Stat.,  24). 
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fulfillment  of  contracts  existing  at  the  date  of  the  passage  of  this  act.'' 
This  does  not  apply  to  the  claim  now  in  question,  but  only  to  "valid 
*  *  *  contracts  existing  and  in  the  course  of  execution  and  unful- 
filled June  20,  1874."  This  question  was,  in  principle,  decided  by  the 
Hon.  R.  W.  Tayler,  First  Comptroller,  July  15,  1874,  and  his  decision 
was  published  by  the  Treasury  Department  in  a  circular  letter  of  in- 
structions for  tlie  information  and  guidance  of  all  concerned.  It  is 
unnecessary  to  repeat  the  reasoning  of  his  decision,  which  will  be  found 
elsewhere.     (1  Lawrence,  Oompt.  D^c.^  2d  ed.,  App.,  579-592.) 

III.  In  the  view  thus  presented,  it  is  unnecessary  to  consider  the  ques- 
tion whether  an  unexpended  balance  of  an  appropriation  improperly  car- 
ried to  the  surplus  fund  can  be  transferred  to  the  credit  of  the  original 
appropriation.  In  one  case  money  has  been  so  transferred.  On  the 
30th  (»f  June  1847,  under  the  act  of  March  3,  1795  (1  Stat.,  437,  sec.  16), 
by  Surplus  Fund  War  Department  Warrant  No.  19,  signed  by  K.  J. 
Walker,  Secretary  of  the  Treasury,  and  countersifrued  by  J.  W.  Mc- 
GuUoh,  Comptroller,  $676,272.73  was  ordered  to  be,  and  was,  carried 
to  the  surplus  fund,  being  sundry  unex])euded  balances  on  said  30th 
June,  1847,  agreeably  to  the  statement  of  the  First  Comptroller  thereto 


5.  Appro])riatioDs  for  the  fulfillmeDt  of  contracts  existiuf?  Jane  20,  1874  (act  Jnne 
20,  ld74,  18  Stat.,  110,  sec.  5;  1  Lawrence,  Conipt.  Dec,  Jid  ed.,  App.,  5H9). 

III.  Appro priatiouH  Ciirriwd  to  the  Burplus  fund  and  covered  into  the  Trejisury  under 
the  act  of  June  20,  1874  (18  Stat.,  110,  sec.  5).     These  are  available  in  two  classes  of 

€8866: 

1,  Under  section  5  of  the  act  of  June  -iO,  1874  (18  Stat.,  110,  sec.  T)),  **  whenever  it 
may  be  necessary  in  the  settlement  of  the  accounts  of  disbursing  officers  «  •  .• 
for  expenditur«s  already  made  in  pursuance  ot"  law."  Act  March  3,  1875(18  Stat., 
418,  HPC.  5). 

2.  Under  sections  303  to  308,  inclusive,  of  the  Revised  Statutes,  when  necessary  to 
pay  claims  included  in  the  account  of  "outstanding  liabilities"  for  the  redemption 
and  payment  of  oiitstauding  aud  uupaid  certificates,  drafts,  and  checks.  (Di  Cesnola's 
case,  2  Lawrence,  Compt.  Dec,  2d  ed.,  1()3.) 

IV.  In  those  cases  in  which  officers  are  authorized  by  statute  to  make  contracf« 
involving  the  Government  in  liability,  where  there  is  no  appropriation  to  loake  pay- 
nlent,  the  officers  of  the  Treasury  Department  cannot  make  any  payment  until  an 
appropriation  be  made.  In  cut*e  a  contract  be  made  und4*r  nuch  statute,  or  by  virtue 
of  the  authority  of  an  appropriation  act  appropriating  a  lixed  sum,  such  officers  can- 
not pay  any  sum  iu  excess  of  the  appropriation,  even  if  the  contract  in  the  first- 
mentioned  class  of  cases  does,  or  in  the  second  class  of  cases  mentioned  professes  to, 
create  a  liability  greater  than  the  sum  appropriated.  (Shipuian^s  casi^,  18  Ct.  CI., 
138;  Pacilic  Railroad  case,  antt  214.)  But  it  seems  to  have  been  held,  that  when  a 
contract  is  for  partial  service  under  the  sole  authority  of  a  general  appropriation  act — 
not  for  the  entire  service  auithoiized — a  party  rendering  service  in  excess  of  the  appro- 
priation may  recover  therefor  in  the  Court  of  Claims.  (Dougherty^s  caae,  18  Ct.  CL, 
603.) 

The  prohibitions  against  the  making  of  contracts  rei^uiriug  expenditures  in  excess 
of  appropriations  are.  emphatic  and  sweeping.  (Rev.  Stat.,  3G78,  3671),  3732,  3733.) 
"Ev<'ry  officer  of  the  Government  who  knowingly  contracts  for  the  erection,  repair, 
or  furnishing  of  any  i>ublic  building,  or  for  any  public  improvement,  to  pay  a  larger 
amount  than  the  specified  sum  appropriated  for  such  purpose,"  is  guilty  of  a  crime. 
(7d.,  5503.)  It  is  certainly  a  gemral  rule  that  when  a  public  officer  attempts  to  make 
a  contract  unauthorized  by  law,  and  especially  when  such  attempt  is  a  crimey  his  at- 
tempted contract  is  void;  that  a  contract  in  excess  of  authority  is  void  as  to  such 
exceftis;  and  that  all  persons  dealing  with  such  officers  are  bound  at  their  peril  to 
know  the  exterft  of  their  authority.  (Clark  r.  United  States,  95  U.  S.,  542;  Strong  t. 
District  of  Columbia,  I  Mackey,  272;  Filer  v.  United  States,  9  Wall.,  48;  Whiteside 
9t  ah  V.  Uniied  States,  93  U.  S.,  247;  see  Merriam  v.  United  States,  107  Id.,  437;  s.  c, 
18  Ct.  CI.,  760;  8.  c,  14  M,  289.) 
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annexed.  December  14, 1849,  Elisba  Whittlesey,  Gomptrolier,  endorsed 
an  order  thereon  restoring  $152,249.94  to  the  original  appropriation.* 

But  the  postal  appropriation  now  under  consideration  was  properly 
carried  to  the  surplus  fund  and  covered  into  the  Tre^isury.  The  Con- 
stitution declares  that,  ^'No  money  shall  be  drawn  from  the  Treasury, 
but  in  consequence  of  appropriations  made  by  law.''  (Const.,  Art.  1, 
sec.  9,  cl.  7.) 

IV.  The  claimant  cannot  be  paid  by  virtue  of  provisions  of  the  Revised 
Statutes,  as  follow : 

•  •  •  He  [the  Treasurer]  shall  take  receii)ts  for  all  moneys  paid 
by  him,  and  shall  give  receipts  for  all  moneys  received  by  him;  and 
all  receipts  for  moneys  received  by  him  shall  be  indorsed  upon  war- 
rants signed  bj^  the  Secretary  of  the  Treasury,  without  which  warrant, 
so  signed,  no  acknowledgment  for  money  received  into  the  public 
Treasury  shall  be  valid.  He  shall  render  his  accounts  to  the  First 
Comptroller  quarterly,  or  oftener  if  required,  and  shall  transmit  a  copy 
thereof,  when  settled,  to  the  Secretary  of  the  Treasury.  He  shall  at  all 
times  submit  to  the  Secretary  of  the  Treasury  and  the  First  Comptroller, 
or  either  of  them,  the  inspection  of  the  moneys  in  his  hands. 

Sec.  306.  At  the  termination  of  each  fiscal  year  all  amounts  of  moneys 
that  are  represented  by  certificates,  drafts,  or  checks,  issued  by  the 
Treasurer,  or  by  any  disbumng  officer  of  any  Department  of  the  Gov- 
ernment, upon  the  Treasurer  or  any  assistant  treasurer,  or  designated 
depositary  of  the  United  States,  or  upon  any  national  bank  designated 
as  a  depositary  of  the  United  States,  and  which  shall  be  represented  on 
the  books  of  either  of  such  offices  as  standing  to  the  credit  of  any  dis- 
bursing officer,  and  which  were  issued  to  facilitate  the  payment  of  war- 
rants, or  for  any  other  purpose  in  liquidation  of  a  debt  due  from  the 
United  States,  and  which  have  for  three  years  or  more  remained  out- 
standing, unsatisfied,  and  unpaid,  shall  be  deposited  by  the  Treasurer, 
to  be  covered  into  the  Treasury  by  warrant,  and  to  be  carried  to  the 
credit  of  the  parties  in  whose  favor  such  certificates,  drafts,  or  checks 
were  respectively  issued,  or  to  the  persons  who  are  entitled  to  receive 
pay  therefor,  and  into  an  appropriation  account  to  be  denominated 
"outstanding  liabilities.'' 

Sec.  307.  The  certificate  of  the  Register  of  the  Treasury,  stating  that 
the  amount  of  any  draft  issued  by  the  Treasurer,  to  facilitate  the  pay- 
ment of  a  warrant  directed  to  him  for  payment,  has  remained  outstand- 
ing and  unpaid  for  three  years  or  more,  and  has  been  deposited  and  cov- 
ered into  the  Treasury  in  the  manner  prescribed  by  the  preceding  sec- 
tion, shall  be,  when  attached  to  any  such  warrant,  a  sufficient  voucher 
in  satisfaction  of  any  such  warrant  or  part  of  any  warrant,  the  same  as 

*  This  was  as  follows : 

Comptroller's  Officjb, 

December  14,  1849. 
From  this  sam  dedact  the  sum  of  $152,249.94,  the  amount  erroneously  carried  to 
the  surplus  fund  by  Surplus  Warrant  No.  19  on  the  SOth  of  June,  1847,  befbre  the 
object  of  removing  the  Seminole  Indians  was  accomplished  and  for  which  the  money 
was  appropriated  to  enable  the  United  States  to  fulfill  it«  treaty  stipulation  of  May 
9,  183*^  at  Paine's  Lauding  with  the  Seminole  Indians — ^the  restoration  havinebeen 
required  by  the  Secretary  of  War,  and  the  Secretary  of  the  Interior,  to  enable  the 
Government  to  remove  the  said  Seminoles  now  in  Florida. 

The  restoration  of  said  sum  for  the  purposes  aforesaid  has  this  day  been  approved 
by  the  Secretary  of  the  Treasury  and  the  same  is  now  here  ordered  by  the  Ist  Comp- 
troller of  the  Treasury. 

ELI8HA  WHTTTLEaEY. 
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if  the  drailB  correctly  in dorBed  and  fully  satisfied  were  atta<*hed  to  such 
warrant  or  part  of  warrant.  And  all  such  moneys  mentioned  in  this 
and  in  the  preceding  section  shall  remain  as  a  permanent  appropriation 
for  the  redemption  and  payment  of  all  such  outstanding  and  unpaid  cer- 
tificates, drafts,  and  checks. 

Sec.  308.  The  payee  or  the  bona-fide  holder  of  any  draft  or  check  the 
amount  of  which  has  been  deposited  and  covered  .into  the  Treasury 
pursuant  to  the  preceding  sections,  shall,  on  presenting  the  same  to  the 
proper  officer  of  the  Treasury,  be  entitled  to  have  it  paid  by  the  settle- 
ment of  an  account  and  the  issuing  of  a  warrant  in  his  favor,  according 
to  the  practice  in  other  cases  of  authorized  and  liquidated  claims  against 
the  United  States. 

Sec.  309.  The  amounts,  except  such  as  are  provided  for  in  section 
three  hundred  and  six,  of  the  accounts  of  every  kind  of  disbursing 
officer,  which  shall  have  remained  unchanged,  or  which  shall  not  have 
been  increased  by  any  new  deposit  thereto,  nor  decreased  by  drafts 
drawn  thereon,  for  the  space  of  three  yeai*s,  shall  in  like  manner  be 
covered  into  the  Treasury,  to  the  proper  appropriation  to  which  they 
belong;  and  the  amounts  thereof  shall,  on  the  certificate  of  the  Treas- 
urer that  such  amount  ha«  been  deposited  in  the  Treasury,  be  credited 
by  the  proper  accounting  officer  of  the  Department  of  the  Treasury  on 
the  books  of  the  Department,  to  the  officer  in  whose  name  it  had  stood 
on  the  books  of  any  agency  of  the  Treasury,  if  it  appears  that  he  is 
entitled  to  such  credit. 

Sec.  310.  The  Treasurer,  each  assistant  treasurer,  and  each  desig- 
nated depositary  of  the  United  States,  and  the  cashier  of  each  of  the 
national  banks  designated  as  such  depositaries,  shall,  at  the  close  of 
business  on  every  thirtieth  day  of  June,  report  to  the  Secretary  of  the 
Treasury  the  condition  of  every  account  standing,  as  in  the  preceding 
section  specified,  on  the  books  of  their  respective  offices,  stating  the 
name  of  each  depositor,  with  his  official  designation,  the  total  amouLt 
remaining  on  deposit  to  his  credit,  and  the  dates,  respectively,  of  the 
last  credit  and  the  last  debit  made  to  each  account.  And  each  disburs- 
ing officer  shall  make  a  like  return  of  all  checks  issued  by  him,  and 
which  may  then  have  been  outstanding  and  unpaid  for  three  years  and 
more,  stating  fully  in  such  report  the  name  of  the  payee,  for  what  pur- 
pose each  check  was  given,  the  office  on  which  drawn,  the  number  of 
the  voucher  received  therefor,  the  date,  number,  and  amount  for  which 
it  was  drawn,  and,  when  known,  the  residence  of  the  payee. 

1.  Usage  has  determined  that  these  sections  do  not  authorize  pay- 
ment to  the  claimant.  They  have  never  been  construed  as  applicable 
to  the  payment  of  such  drafts  as  those  now  in  question,  nor  to  the  orig- 
inal indebtedness  represented  by  them.  (1  Lawrence,  Gompt.  Dec.« 
Introduction  ix.) 

2.  The  language  and  scope  of  these  sections  clearly  indicate  that 
other  drafts  and  checks  than  these  in  question  are  referred  to — ^<  certifi- 
cates, drafts  or  checks  issued  by  the  Treasurer  [of  the  United  States] 
or  by  any  disbursing  officer  of  any  Department  of  the  Government.'^ 
These  are  numerous.  (Bev.  Stat.,  306;  1  Lawrence,  Gompt.  Dec,  2d 
ed.,  App.,  592-646.)  These  sections  do  not  include  the  drafts  of  the 
officers  who  make  payments  for  mail  transportation.  The  ''collection 
drafts''  delivered  to  the  claimant  were  issued  by  the  Postmaster-Gten- 
eral,  countersigned  by  the  Auditor  of  the  Treasury  for  the  Post-Office 
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Department,  for  the  purpose  of  paying  for  postal  services.  This  mode 
is  authorized  as  an  incident  to  the  general  powers  given  to  the  Post- 
master-General  (The  Floyd  Acceptances,  7  Wall.,  680;  Rev.  Stat.,  395, 
408,  3617,  3644),  and  by  specific  provision  of  statutes.  (Rev.  Stat.,  277, 
395,  3639,  3642,  3643,  3644,  3674,  3846,  4054  and  4055.)  No  part  of  the 
postal  revenues  proper  has  ever  been  carried  into  the  "  appropriation 
account''  of  "outstanding  liabilities,"  mentioned  in  section  306  of  the 
Revised  Statutes. 

It  seems  to  be  supposed  that  *'the  original  debt  [to  the  Railroad  Co.] 
•  •  •  was  merged  in  these  negotiable  obligations  [the  collection 
drafts]  and  a  totally  new  right  of  action  accrued  to  the  claimant,''  in  sup- 
port  of  which  is  cited  McKnight's  case.  (13  Ct.  CI.,  292;  s.  c.  98  U.  S., 
179;  Buffalo  Bayou  Railroad  case,  16  Ct.  CL,  238;  Merrick  «.  Bowry, 
4  Ohio  St.  R.,  60 ;  Bank  v.  Slemmons,  34  Ohio  St.  R.,  146.)  If  this  be  80, 
it  does  not  aid  the  claimant.  Congress  has  made  no  appropriation  to  pay 
this  alleged  "new  right  of  action,"  and  sections  306  to  308,  inclusive, 
of  the  Revised  Statutes,  have  never  been  construed  as  furnishing  any 
relief  in  such  case.  If  a  new  account  could  be  stated  by  the  proper  Audi- 
tor, and  balance  certified  thereon,  there  is  no  appropriation  available  for 
its  payment.  If  the  act  of  June  14, 1878  (20  Stat.,  130),  gives  a  remedy, 
that  remedy  has  already  been  pursued,  but  it  was  met  by  a  failure  of 
Congress  to  appropriate  money  for  payment. 

But  it  is  not  perceived  that  there  has  been  any  merger.  An  original 
claim  may  cease  to  exist  in  several  modes,  as  by  (1)  m^ger^  (2)  extin^ 
gviskmenty  (3)  novation  or  substitution,  (4)  accord  and  satisfaction  (Leavitt 
V.  Morrow,  6  Ohio  St.  R.,  71),  (5)  payment,  and  in  other  modes.*  There 
has  been  no  merger  in  any  technical  legal  sense.  A  claim  is  merged  when 
there  is  substituted  for  the  evidence  of  it  other  evidence  of  a  higher  nature 
(Bank  of  Columbus  v.  Patterson's  Adm'rs,  7  Cranch,  303;  Eldred  v. 
Bank,  17  Wall.,  545) ;  it  is  extinguished  when  the  party  entitled  to  pay- 
ment becomes  also  the  debtor  (Comptou  v.  Oxenden,  2  Ves.,  264,  Bouvier, 
Law  Diet.,  "  Merger,"  4) ;  it  is  novate  when  the  debtor  with  the  assent  of 
tiie  creditor  is  released  from  liability  by  creating  a  liability  therefor  to 
another  party  (1  Parsons,  Cont.,  6th  ed.,  217);  it  ceases  by  accord  and 


•  The  following  unalysis  may  be  ndded  of  the  various  modes  by  which  the  liabil- 
ity  of  the  debtor  on  any  particular  form  of  debt  may  cease  to  exist: 

I.  By  payment. 

II.  By  discharge  other  than  by  payment. 

1.  By  operation  of  law. 

(1)  By  a  provision  of  a  Bankrupt  or  Insolvent  Act. 

(2)  By  merger  in  a  judgment. 

(3)  By  gift  or  br quest. 

(4)  By  debtor's  appointment  at  common  law,  to  be  the  executor  of  hia 

creditor. 

(5)  By  any  other  matter  which  constitutes  a  discharge  by  the  local  law. 

2.  By  agreement  of  the  parties. 

(1)  By  accord  and  satisfaction. 

(2)  By  release. 

(3)  By  covenant  not  to  sue. 

(4)  By  novation,  or  substitution. 

(5)  By  agreement  of  the  creditor  to  take  another  or  higher  secnritj 

in  lien  of  the  debt.     (See  2  Dan.,  Neg.  Inst.,  1221-1293.) 
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satisf action^  which  is  a  new  agreement  between  the  parties  in  satisfaction 
of  a  former  one,  or  the  execution  of  the  latter  agreement  (2  Id.^  681);  it 
is  paid,  by  (a)  the  delivery  of  money  or  other  property  accepted  in  sati  s- 
faction  thereof,  or  (6)  when  the  debtor  executes  to  his  creditor  a  nego- 
tiable security  mth  a  mutual  agreement  or  intention  that  it  is  to  operate 
as  saHsf action  (Peter  v,  Beverly,  10  Pet.,  567;  Sheehy  v.  Mandeville, 
6  Cranch,  253,  263,  264;  2  Pars.,  Cont.,  6th  ed.,  625,  684;  Stewart  v. 
Braley,  10  Ohio  St.  R.,  188;  Eiddle  v.  Cauley,  4  Western  Law  Monthly 
[Cleveland,  Ohio],  124) ;  and  finally,  remedies  thereon  may  be  lost  by 
estoppel^  when  the  creditor  has  made  some  representation  in  relation 
thereto  whichgood  faith  will  not  permit  him  to  deny,  or  has  done  some 
act,  or  has  been  guilty  of  some  omission  of  duty  to  the  prejudice  of  some 
party  who  has  changed  his  condition  by  reason  thereof.  ( Morphy  v.  Blan- 
chin,  18  La.  Ann.,  133;  Hard  v.  Seeley,  47  Barb.,  428;  2  Pars.,  Cqnt.,  681 ; 
Buffalo  Bayou  case,  16  Ct.  CI.,  239;  Bailey  v.  United  States,  Supreme 
Court  U.  S.,  October  term  1883.)  In  the  Buffalo  Bayou  case  (16  Ot.  01., 
239)  it  was  held  that  an  action  may  be  maintained  against  the  United 
States  upon  a  Treasury  draft  issued  in  payment  of  an  account  audited 
and  certified  at  the  Treasury  Department,  notwithstanding  that  the  orig- 
inal cause  of  action  is  barred,  and  although  such  draft  is  not  in  the  claim- 
ant's possession,  but  has  been  wrongfully  paid  to  another  party.  It  is 
said  in  this  case  that  such  drafts  "constitute  new  contraets  on  the  part 
of  the  Government,  into  which  the  previous  claims  upon  which  they  issued 
aremergedj  and  are  valid  and  binding  upon  the  United  States  in  the  hands 
of  bona  fide  holders j  by  indorsement  for  valuable  consideration,  as  com- 
mercial bills  of  exchange  and  promissory  notes  are  between  individuals." 
And  it  was  held,  that  great  wrong  and  injustice  would  result  if  "  such  evi- 
dences of  indebtedness  could  be  ignored  at  the  option  of  the  party  who 
issued  them,  and  public  creditors  be  necessarily  remitted  to  their  pri- 
mary cause  of  action."  In  strict  law  it  would  seem  there  is  no  technical 
merger  as  stated.  It  is  clear  that  such  drafts  are  proper  evidence  of  a 
right  of  action.  The  question  whether  the  original  creditor  may  elect 
to  sue  on  such  evidence,  or  on  the  primary  cause  of  action,  is  not  now 
material.    (2  Oreenleaf,  Bv.,  104.)*    As  to  the  claim  now  under  consid- 


*  Bills  of  exchange  aud  promissory  notes  do  not  differ  in  dignity  from  other  parol 
contracts.  Lord  Abingerin  Beckham  v.  Drake  (9  M.  &  W.  92),  says,  "The  law  makes 
no  distioctioD  in  contracts,  except  between  contracts  which  are,  and  contracts  which 
are  not,  under  seal.  I  recollect  one  of  the  most  learned  judge-s  [Lord  Ellenborongh] 
who  ever  sat  npon  this  or  any  other  bench,  being  very  angry  when  a  distinction  was 
attempted  to  be  taken  between  parol  and  written  contracts,  and  saying,  *  They  are 
all  parol,  nnless  under  seal.' " 

The  mistake  of  distinguishing  between  written  and  oral  contracts  has  caused 
some  confusion.     (1  Parsons,  Cont.,  6th  ed.,  8,  and  authorities  cited.) 

Promissory  notes  and  bills  of  exchange,  it  is  true,  po.ssess  characteristics  which 
distlngnish  them  from  other  evidences  of  indebtedness.  They  are  not  only  trans- 
ferable, as  are  now  all  other  ohoses  in  action,  but  they  carry  in  the  transfer  a  clear  titlef 
a  full  measure,  and,  like  an  instrument  under  seal,  import  a  consideration.  (1  Dan. 
Neg.  InAt.,  1.)  But  they  do  not  alter  the  nature  of  the  simple  contract  debt.  (See  Bank 
V.  United  States,  6  How.,  31.) 
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eratiou,  it  may  be  said,  that  the  evidence  shows  that  the  collection 
drafts  already  mentioned  have  been  canceled,  and  the  claimant  is  par- 
fining  his  remedy  on  his  primary  caase  of  action.  And  as  to  this,  his 
sole  remedy  is  that  which  is  open  to  him  by  the  act  of  Jane  14,  1878 
(20  Stat.,  130). 

Fourth.  No  executive  officer  has  any  farther  daty  to  perform  iu  ref- 
erence to  the  claim  now  in  question.  It  has  been  allowed  by  the  proper 
Auditor,  it  has  been  by  him  transmitted  to  the  Secretary  of  the  Treas- 
ury under  the  act  of  June  14,  1878  (20  Stat.,  130,  sec.  4),  and  the  latter 
officer,  as  said  act  authorized,  reported  the  amount  due  the  claimant  to 
the  Speaker  of  the  House  of  Ilepresentatives,  who  laid  the  same  before 
Congress,  and  that  body  failed  to  make  an  appropriation  for  its  pay- 
ment. (House  Ex.  Doc.  No.  26,  1st.  Sess.  47  Cong.,  p.  77;  act  August 
5, 1882 — ^22  Stat.,  275  and  281;  compare  with  said  Doc.  pages  2  and 
77.)  In  performing  the  duties  and  exercising  the  powers  mentioned 
the  Auditor  and  Secretary  respectively  constituted  a  special  tribunal, 
each  with  authority  prescribed  and  limited  by  statute.  Chief  Justice 
Marshall  ha«  said  it  is  ^'a  sound  principle,  that  when  a  special  tribunal 
is  created,  with  limited  power,  and  a  particular  jurisdiction,  •  *  • 
whenever  the  power  given  is  once  executed,  the  jurisdiction  is  exhausted 
and  at  an  end — that  the  person  thus  invested  with  power  is«  in  the 
language  of  the  \a.w,  functtis  officio.'^  {Ex-parte  Randolph,  2  Brock,  473; 
Heeside's  Appeal,  ante,  168;  Bank  i7.  Moss,  6  How.,  38;  Jackson  v.  Ash  ton, 
10  Pet.,  480;  Schell's  case,  |?o«t,  573;  Stateesa?re2.  Commissioners  of  Ham- 
ilton Co.,  26  Ohio  St.,  369;  Meade  v.  United  States,  9  Wall.,  691;  s.  a,  7 
Ct.  CL,  161.)  No  statute  has  given  any  executive  officer  any  further  power 
over,  or  charged  any  such  officer  with  any  additional  duty  as  to,  this  claim. 
On  the  4th  of  June,  1857,  Attorney-General  Black  said:  "There  must  be 
an  end  at  some  time  or  another  even  of  a  claim  against  the  Govern- 
ment.  Interest  reipublicce^  ut  sit  finis  liliumj  is  a  maxim  as  applicable 
to  public  creditors,  urging  their  claims  upon  an  executive  Department, 
as  to  any  other  class  of  litigants."  (9  Op.,  Att.-G^n.,  34.)  Congress  is 
clothed  with  abundant  authority  to  provide  for  the  payment  of  all  just 
claims  against  the  United  States,  without  limitation  as  to  time,  and 
with  a  power  to  ^ct  which  can  never  be  exhausted.  There  is  no  au- 
thorized mode  of  relief  for  the  claimant  except  by  an  appeal  to  that  en- 
lightened body,  whose  sense  of  justice  is  not  to  be  doubted. 

The  Secretary  of  the  Treasury  will  be  advised  accordingly. 

Teeasuey  Depaetment, 

First  Comptroller's  Office^  December  2, 1883. 


Digitized  by  VjOOQIC 


Charging  Interest  on^  and  Opening,  a  Final  Judgment — ScheWs  Case.    573 


IN  THE  MATTER  OF  CHARGING  INTEREST  ON  A  FINAL  JUDGMENT,  FOR 
THE  PAYMENT  OF  WHICH  THE  UNITED  STATES  IS  LIABLE,  AND  OF 
OPENING  SUCH  JUDGMENT  BY  CONSENT  AFTER  THE  TERM  AT  WHICH 
IT  WAS  RENDERED  HAS  ENDED. ^SC HELL'S  CASE. 


October  7, 1882,  C.  recovered  jadgmeat  for  |1,734.80  in  the  circuit  conrt  of  the  United 
States  against  S.,  a  coUeotiir  of  customs,  for  excessive  fees  exacted  at  a  custom- 
house on  entries.  March  19,  1883,  the  Supreme  Court,  on  error  affirmed  said  judg- 
ment, "  with  interest  until  paid,"  and  directed  a  mandate  to  the  court  below  to  enter 
Judgment  accordingly.  April  16,  at  the  same  term,  the  Solicitor-General  moved, 
on  behalf  of  S.,  to  correct  the  judgment  and  mandate,  so  that  they  should  not 
carry  interest  up  to  the  time  a  new  judgment  should  be  rendered  by  the  court 
below.  May  7,  the  motion  was  overruled.  Final  judgment  was  subsequently 
entered  in  the  court  below  in  accordance  with  the  mandate.  Prior  to  the  original 
decision  on  the  writ  of  error,  R.  recovered  a  verdict  against  S.,  on  a  similar  cause 
of  action,  and  it  was  agreed  that  judgment  thereon  should  await  the  decision  on 
the  writ  of  error  and  abide  its  event.  After  the  original  decision  on  error,  judg- 
ment was  entered  on  the  verdict,  April  23, 1883,  with  interest  to  that  time.  Novem- 
ber 22,  1883,  R.  made  application  to  the  Secretary  of  the  Treasury  to  allow  interest 
on  the  latter  judgment  '*nntil  paid,''  or  to  authorize  the  proper  district  attorney 
to  antsent  that  the  judgment  be  opened,  and  a  new  Judgment  entered  including 
interest  t-o  date.  The  Secretary  referred  the  application  to  the  First  Comptroller, 
who  held:  1.  Section  989  of  the  Revised  Statutes  requires  the  United  States,  on 
proper  showing,  to  pay  the  prin<Apal  9um  of  said  final  judgments.  2.  The  law 
presumes  that  the  Government  is  always  ready  and  willing  to  pay  its  ordinnry 
debts,  ftnd  so  does  not  generally  hold  it  liable  for  interest  thereon.  3.  But  when 
the  United  States  assumes  a  liability  for  the  act  of  an  officer,  and  a  claimant  has 
been  obliged  to  bring  suit  against  such  officer,  such  claimant  is  entitled  to  interest 
nntil  he  recovers  final  judgment.  And  if  a  writ  of  error  be  taken,  by  authority  of 
the  United  States,  from  a  circuit  court  in  which  a  judgment  has  been  rendered,  to 
the  Supreme  Conrt,  and  such  judgment  be  affirmed,  "  with  interest  nntil  paid,''  the 
claimant  is  entitled  to  be  paid  the  amount  of  a  final  judgment  rendered  on  the 
mandate  in  the  court  below,  including  interest  to  the  date  of  the  entry  of  the 
latter  Judgment,  but  not  afterwards.  Hence,  in  the  case  of  the  Judgment  of  C,  he 
is  entitled  to  interest  until  the  date  of  the  final  judgment  entered  in  pursuance  of 
the  mandate.  4.  The  Government  is  not  liable  to  pay  interest  on  such  final  judg- 
ment. 5.  The  United  States  is  not  liable  to  pay  interest  on  the  judgment  in  favor 
of  R.  for  several  reasons:  (1)  It  was  entered  in  conformity  to  the  decision  of  the 
Supreme  Court,  as  required  by  the  agreement  to  abide  the  event  of  such  decision. 
(2)  The  judgment  was  a  res  adjudieata  of  the  rights  of  R.,  both  on  his  original 
cause  of  action,  and  as  affected  by  the  agreement  mentioned.  (3)  The  United  States 
has  been  ready  at  all  times  to  pay  the  judgment.  (4)  The  Judgment  is  a  new  contract, 
in  the  highest  form  known  to  the  law,  the  validity  of  which  cannot  be  called  in 
question  collaterally  and  by  parol  evidence.  (5)  Neither  the  Secretary  of  the  Treas- 
ury nor  any  other  officer  is  anthorized  to  consent  to  the  opening  of  the  judgment. 
(6)  Rights  of  the  United  States,  legally  fixed  by  the  judgment  of  a  court,  cannot 
be  surrendered  or  waived  without  express  authority  of  law.  (7)  The  power  of  a 
conrt,  when  exercised  by  the  rendition  of  a  final  judgment,  is  exhausted,  and  the 
conrt  is,  as  to  the  subject-matter  adjndged,  fanctas  officio,  (8;  When  the  law  does 
nojb  give  a  court  jurisdiction  of  a  particular  cause  of  action,  it  cannot  be  given  by 
content  of  parties.  (9)  Section  3012^  of  the  Revised  Statutes  makes  a  permanent 
specific  appropriation  for  the  payment  of  judgments  against  collectors  of  customs 
for  the  exaction  of  excessive  duties. 
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October  7,  1882,  Thomas  Cochran  and  William  Barber^  strrvivin^ 
partuers  of  2S.  Oochrau  &  Co.,  recovered  judgment  in  the  circuit  court 
of  the  United  States  for  the  Southern  District  of  New  York,  against 
Augustus  Schell,  late  collector  of  customs,  for  $1,892.83,  composed  of 
$1,734.80  damages  and  $158.03  costs.  The  damages  were  for  excessive 
fees  exacted  at  the  custom-house  on  entries.  Schell  prosecuted  a  writ  of 
error,  and  on  March  19, 1883,  the  Supreme  Court  affirmed  the  judgment 
of  the  circuit  court,  "  with  interest  [from  October  7,  188J}  until  pmd^  at 
the  same  rate  per  annum  that  similar  judgments  bear  in  the  courts  of 
the  State  of  New  York."  (Schell  t?.  Cochran,  107  TJ.  S.,  626;  see  Barber 
V.  Schell,  irf.,  617.)  On  the  4th  of  April,  1883,  the  mandate  was  sent  to 
the  court  below,  and  it  may  be  inferred  that  judgment  was  thereafter 
accordingly  entered  therein,  but  the  date  is  not  shown.  Apnl  16, 1883, 
at  the  same  term  of  the  Supreme  Court  in  which  the  judgment  of  affirm- 
ance was  entered  in  Schell  v.  Cochran,  the  Solicitor-General,  represent- 
ing the  United  States,  moved,  on  behalf  of  Schell,  to  ccwrect  the  judg- 
ment and  the  mandate,  by  striking  out  the  direction  as  to  interest,  so 
that  the  judgment  of  October  7,  1882,  should  not  carry  interest  up  to  the 
time  a  new  judgment  sfiould  be  rendered  by  the  court  below  in  pursua/nce  of 
the  mandate.    May  7,  1883,  the  motion  was  overruled. 

Before  this  case  was  taken  to  the  Supreme  Court,  two  other  verdicts 
against  Schell  in  similar  actions  had  been  obtsiined  in  the  circuit  court. 
The  respective  plaintiffs  and  the  district  attorney  thereupon  agreed 
that  these  cases  should  "stand  over  without  judgment  being  entered^ 
until  the  case  of  [Schell  v.  Cochran]  •  •  •  should  be  reviewed  by 
the  Supreme  Court,  and  [that  they]  were  to  abide  the  decision  in  that 
case."  After  the  original  decision  of  March  19,  1883,  by  the  Supreme 
'  Court,  judgments  were  entered  in  the  two  cases  in  the  circuit  court, 
April  23,  1883,  Recknagel  v.  Schell  for  $1,452.79.  and  April  30, 1883, 
Button  V.  Schell  for  $1,579.97.  November  22,  1883,  A.  W.  Griswold,  as 
attorney  for  these  judgment  creditors,  addressed  a  letter  to  the  Secre- 
tary of  the  Treasury,  stating  in  substance  the  foregoing  facts,  and  say- 
ing that,  "according  to  the  mandate  in  Cochran  v,  Schell  that  judgment 
draws  interest  until  paid,^^  and  asking  that  interest  be  allowed  on  the 
judgments,  as,  by  reason  of  the  long  delay  iu  payment,  it  is  an  impor- 
tant item.    And  he  adds: 

"  Should  not  the  cases  •  •  •  stand  or  be  placed  on  the  same  foot- 
ing [with  Schell  v.  Cochran]!  They  were  to  abide  the  decision  in  that 
case;  should  they  not  draw  interest  as  well  as  the  Cochran  casef  If 
the  Department  considers  there  is  any  doubt  about  its  authority  to  allow 
interest,  the  plaintiffs  request  that  the  United  States  attorney  be  author- 
ized to  consent  to  the  opening  of  these  two  judgments,  to  the  end  that 
the  interest  which  has  accrued  since  the  judgments  were  docketed — for 
the  past  seven  months — may  be  added  to  the  amount  and  new  judgments 
entered,  including  this  interest." 

November  26,  1883,  this  letter  was  by  the  Acting  Secretary  of  the 
Treasury  "referred  to  the  First  Comptroller  for  an  expression  of  his 
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opinion  as  to  whether  interest  can  be  allowed  by  this  Departmnt  one 
the  judgments." 


Opinion  by  William  Lawrence,  First  Comptroller. 

The  statute  provides,  that  under  certain  circumstances  the  amount 
recovered  against  a  collector  of  customs  for  excessive  fees  exacted  by  him 
"shall,  upon  final  judgment,  be  provided  for  and  paid  outof  the  properap- 
propriation  from  the  Treasury."  (Rev.  Stat.,  989;  act  March  3, 1875, 18 
Stat.,  401,  sec.  8;  act  March  3, 1875, 18  Stat., 469;  Rev.  Stat.,  2984, 3012^, 
3013,  5292;  15  Op.  Att.-Gen.,  121,  126.)  The  law  presumes,  "that  the 
Government  is  always  ready  and  willing  to  pay  its  ordinary  debts,''  and 
hence,  in  most  cases,  it  is  not  chargeable  with  interest.  But  where  the 
Government  has  assumed  liability  for  the  act  of  a  collector  in  exacting 
excessive  fees,  and  the  citizen,  who  has  paid  them,  ^^has  been  obliged  to 
bring  suit  against  the  collector,  he  is  entitled  to  recover  interest  from  the 
time  of  the  illegal  exaction  until  final  judgment."  (Erskine  v.  Van  Ars- 
dale,  15  Wall.,  6.)  The  Government  is  not  liable  in  such  cases,  for  inter- 
est however,  after  final  judgment,  because  it  is  presumed  to  be  ready 
and  willing  to  pay  such  judgment.  (White  v.  Arthur,  20  Blatchf.,  237; 
Schell  V.  Cochran,  107  U.  S.,  626.)  In  United  States  v.  Sherman  (98  U. 
S.,  565),  it  was  decided,  that  there  must  be  a  certificate  of  probable 
cause,  under  section  989  of  the  Revised  Statutes,  before  the  liability  of 
the  Government  to  pay  a  judgment  against  a  revenue  officer  can  attach, 
and  that,  where  a  "certificate  of  probable  cause"  is  made  after  the  judg- 
ment is  rendered,  the  Government  is  not  liable  for  the  interest  which 
accrues  on  the  judgment  before  the  making  of  the  certificate.  But  when 
the  Government  takes  a  writ  of  error  to  review  a  judgment  recovered 
in  a  circuit  court  against  a  collector,  for  excessive  fees  exacted  by  him 
on  entries,  the  Supreme  Court,  when  affirming  such  judgment,  will  allow 
interest  thereon  under  its  twenty- third  rule.  In  such  case,  the  "final 
judgment",  the  amount  hereof  is  payable  under  section  989  of  the  Re- 
vised Statutes,  is  that  rendered  by  the  circuit  court  pursuant  to  the 
mandate  of  the  Supreme  Court,  and  interest  may  be  added  to  the  date 
of  the  entry  of  such  judgment.  (Schell  v,  Cochran,  107  U.  S.,  625j  Rule 
23  Supreme  Court  U.  S.;  Rev.  Stat.,  966,  1000,  1001,  1010.)  It  is  cer- 
tain that  the  attorney  for  the  claimants  in  this  case  is  mistaken  if  he 
supposes  that  the  legal  effect  of  the  mandate  of  the  Supreme  Court  in 
Cochran  v.  Schell  is,  that  the  "judgment  draws  interest  until  paid,^  The 
Government  cannot  be  required  to  pay  any  interest  on  the  "final  judg- 
ment" in  that  case.  The  rule  is  well  settled,  that  the  United  States 
does  not  pay  interest  on  any  claim  which  is  due,  because  it  is  supposed 
to  be  always  ready  to  pay.  (Cases  ante;  Gordon  v.  United  States,  7 
Wall.,  188, 192;  ITnited  States  v.  McKee,  91  U.  S.,  450,-  Todd  v.  United 
States,  Dev.,  95  j  Stephanies  case,  1  Lawrence,  Compt.  Dec,  2d  ed.,  35; 
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Richey's  case,  Id.,  86;  Campbell's  case,  2  Id,,  2d  ed.,  242;  Elgee's  case, 
Id.,  459. 

The  principles  above  stated  seem  to  be  conclusive  against  the  requests 
made  by  the  attorney  of  the  claimants. 

1.  Tlio  first  request  is  that  the  judgtnents  of  the  claimants  a>gainst  the 
United  States  shall  bear  interest  until  paid.  This  is  asked  upon  the 
grounds  that,  (1)  '^  according  to  the  mandate  of  the  Supreme  Court  in 
Schell  V.  Cochran,  t^at  judgment  draws  interest  until  paid,"  and  (2)  that 
these  cases  ^^  were  to  abide  the  decision  in  that  case." 

The  sufficient  answer  to  this  request  is,  that  the  Ghovernment,  in  ac- 
cordance  with  the  legal  effect  of  the  judgment  and  mandate  in  Schell  9. 
Cochran,  will  pay  the  amount  of  the  <^  final  judgment"  entered  in  the 
circuit  court  in  pursuance  of  the  mandate,  but  no  interest  thereon — and 
it  will  pay  the  amount  of  each  of  the  other  final  judgments  with  no 
interest  thereon — ^thus  placing  all  on  the  same  footing.  In  Schell  v. 
Cochran,  the  Supreme  Court  affirmed  the  judgment  of  the  circuit  court, 
rendered  March  19, 1883,  and  the  mandate  issued  thereon  April  4.  It 
is  not  shown  when  judgment  was  entered  in  the  circuit  court  in  pursu- 
ance of  this  mandate,  nor  is  it  material.  The  motion  was  made  April 
16^  to  reform  the  judgment  and  mandate,  and  was  overruled  May  7,  and 
it  is  probable  that  the  final  judgment  in  the  circuit  court  was  not 
entered  until  after  this  latter  date.  The  claimants  in  this  case  did  not 
await  the  decision  of  the  motion  of  April  16,  but  had  their  judgments 
entered,  one  April  23,  and  the  other  April  30.  The  decision  on  the 
motion  of  May  7,  did  not  change  the  former  judgment  of  the  Supreme 
Court.  The  claimant  in  Schell  v.  Cochran  secured  interest  up  to  the 
date  of  the  last  judgment  in  the  circuit  court,  entered,  probably,  after 
May  7,  1883.  But  it  does  not  seem  to  be  a  proper  construction  of  the 
agreement  mentioned,  to  hold  that  the  claimants  in  this  case  shall  have 
interest  even  up  to  that  date.  The  ''event"  which  the  agreement 
required  the  United  States  ''to  abide,"  was  the  judgment  of  March  19, 
1883,  which  gave  interest  untU  "final  judgment"  The  claimants  so 
treated  it,  and  had  their  respective  "^naf  judgments"  docketed  in  pur- 
suance of  the  agreement,  before  any  motion  was  made.  The  claimants 
were  then  entitled  to  payment  of  their  judgments,  on  presenting  them 
to  the  Treasury  Department  with  proper  evidence.  (Bev.  Stat.,  989, 
2984,  3012^,  3013,  5292;  act  March  3,  1875,  18  Stat,  401,  sec.  8;  act 
March  3,  1875,  18  Stat.,  469;  15  Op.  Att-Qen.,  121,  126.)  It  does  not 
appear  that  the  Government  asked  any  delay  in  the  payment  of  these 
judgments,  to  a>bide  the  event  of  the  motion.  The  claimants  chose  to  give 
practical  construction  to  the  only  agreement  there  was  to  abide  the 
event,  by  entering  their  final  judgments.  Their  respective  rights  were 
merged  in  the  judgment  which  each  recovered,  "And  it  is  conclusive  as 
to  all  prior  matters  relating  to  it."  (Wells,  Bes  Adjudicata  and  Stare 
Decisis,  442,  443;  Moore  v.  Barclay,  23  Ala.,  750;  Herman,  Estoppel, 
176;  Bank  v.  Hopkins,  2  Dana,  395.) 
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A  final  judgmoDt  settles  all  previously  existing  rights  which  passed 
in  rem  jadicatam.  It  is  not  alleged  that  there  was  any  agreement 
made  after  the  rendition  of  the  judgments,  either  for  delay  in  their 
payment  or  otherwise  affecting  them.  Such  judgment  is  in  legal  effect 
4^  new  contract.  Thus  in  Pronty  v.  Lake  Shore  &  Michigan  Southern 
K.  B.  Go.  (26  Hun.,  546, 548),  it  is  said,  ^^  a  judgment  is  the  highest  form 
of  contract,  •  •  •  and  as  such  is  beyond  legislative  control  or 
interference."  (Burch  v.  Newberry,  10  N.  T.,  375, 392;  see  Louisiana  v. 
Mayor  of  New  Orleans,  Supreme  Court  XJ.  S.,  Oct.  Term,  1883.)  In 
Taylor  v.  Boot  (4  Keyes,  335, 344),  it  is  said,  ''a  judgment  is  a  contract 
of  the  highest  nature  known  to  the  law.''  This  contract,  which  is  so 
high  that  it  creates  a  vested  right  in  the  creditor,  which  cannot  be 
divested  by  the  power  of  Congress — this  contract  which,  in  the  highest 
form,  declares  that  the  liability  of  the  debtor  shall  not  be  increased  by 
any  legislative  body,  in  legal  effect  stands  like  the  pillars  of  Hercules, 
impressed  with  the  inscription  ne  plus  ultra,  and  denies  the  authority 
of  any  officer  to  add  to  or  take  therefrom. 

In  brief,  the  claimant  is  not  entitled  to  interest,  because,  (1)  the 
judgment  was  in  fact  entered  in  conformity  with  the  decision  of  the 
Supreme  Court  and  with  the  agreement;  (2)  it  is  a  res  adjudicata  of 
the  rights  of  the  claimant  arising  on  his  original  cause  of  action  and 
under  the  agreement,  and  (3)  the  United  States  has  always  been,  and 
i«,  ready  to  pay  it.  If  the  claimant  can  delay  the  presentation  of  his 
judgment  for  payment,  and  in  the  mean  time  secure  payment  oisix  per 
cent,  interest  thereon,  it  will  be  a  wrong  upon  the  Government,  which, 
during  all  this  time,  could  have  borrowed  money  at  3  per  cent,  interest; 
(4)  the  judgment  is  a  new  contract  which  cannot  be  invalidated  or 
impeached  collaterally  and  by  parol  evidence. 

2.  The  second  request  is,  that  the  United  States  attorney  be  author- 
ized to  consent  to  the  opening  of  the  judgments  of  the  claimants  to  the 
end  that  the  interest  which  has  accrued  since  the  judgments  were 
docketed  may  be  added  to  the  amount  and  new  judgments  entered 
including  this  interest. 

The  judgments  were  entered  by  a  court  of  competent  jurisdiction, 
with  the  knowledge  and  consent  of  the  attorney  representing  the 
plaintiffs,  without  any  pretense  of  fraud  or  even  fault  of  any  person, 
and  in  exact  accordance  with  the  legal  effect  of  the  decision  of  the 
Supreme  Court.  The  term  of  the  court  at  which  the  judgments  were 
rendered  has'passed.  The  request  which  is  made  should  be  denied  for 
several  reasons: 

1.  If  granted,  it  would  require  the  United  States  to  pay  interest 
to  which  the  claimants  are  not  entitled.  This  has  been  sufficiently 
shown. 

2.  No  officer  is  authorized  to  surrender  or  waive  the  right  of  the 
United  States  as  fixed  by  the  judgments. 

•   The  United  States,  as  a  political  corporation,  can  act  only  by  its 
37D83 
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anthorized  officers,  agents,  or  employes.  When  any  one  of  these 
assumes  to  bind  the  United  States  by  any  a€t,  or  charge  it  with  a 
liability,  or  surrender  a  right,  he  must  show  that  he  has  aathority 
either  from  the  Constitution  or  an  act  of  Congre&s.  These  are  the  only 
sources  of  authx)rity — they  either  conjointly  or  severally  constitute  the 
only  power  of  attorney  under  which  one  can  lawfully  act.  Thus,  it  is 
said  in  the  Floyd  Acceptances  (7  Wall.,  67G):  "We  have  no  officers  in 
this  Government,  from  the  President  down  to  the  most  subordinate 
agent,  who  does  not  hold  office  [or  authority]  under  the  law,  wth 
prescribed  duties  and  limited  authority." 

Of  course,  when  power  is  given  by  law,  ''everything  necessary  to  the 
making  of  it  effectual  is  given  by  implication."  (Potter's  Dwarris, 
BUtutes,  123;  2  Inst.,  306;  12  Kep.,  130;  Broom,  Leg.  Max.,  7th  ed., 
486.)  Thus,  in  some  cases  an  attorney,  as  incidental  to  his  retainer, 
may,  during  the  term  of  a  court  at  which  judgment  is  entered,  consent 
to  open  the  judgment,  on  notice  to  his  client.  (Wharton,  Agency,  587 ; 
Clussman  v.  Merkel,  3  Bosw.,  402;  Head  v.  French,  28  N.  Y.,  285;  Quiuu 
V.  Lloyd,  6  Abb.  Pr.,  N.  S.,  281;  36  How.  Pr.,  378.)  But,  clearly,  an 
attorney  has  no  authority  to  consent  to  open  a  judgment,  and  agree  to 
the  entry  of  a  new  judgment  which  shall  charge  the  United  States  with 
a  liability  that  no  law  imposes  on  it.  Thus  in  Andreae  v.  Bedfield  (12 
Blatchf.,  407,  419),  when  it  was  insisted,  that  an  officer  of  the  Grovern- 
ment  had  waived  its  right  to  avail  itself  of  the  statute  of  limitations  as 
a  bar  to  an  action  against  a  revenue  officer,  in  a  matter  involving  a 
liability  against  the  United  States,  the  court  said,  ^Hhat  neither  the 
Government  officers,  nor  any  authority  of  the  Government,  can  create 
a  liability,  either  at  law,  or  in  equity,  which  he  [the  revenue  officer]  did 
not  incur;  and  we  deny  that  either  a  subordinate  in  the  New  York 
custom-house,  or  even  the  Secretary  of  the  Treasury  himself,  could 
deprive  the  defendant  of  his  right  to  defend  by  any  defense  valid  and 
legal  for  his  protection."  And  it  is  said  that  the  '^Government  cannot 
be  prejudiced"  by  any  such  attempted  wiaver.  (See  s.  G.,nom.  Andreae 
V.  liedfleld,  98  U.  S.,  225;  Supervisors  v.  Briggs,  2  Den.,  26;  s.  c,  2 
Hill,  135 ;  Seat's  case,  2  Lawrence,  Compt.  Dec,  2d  ed.,  Ill,  s.  c,  18  Ot. 
01.,  458 ;  Dunnegan's  case,  2  Lawrence,  Compt.  Dec.,  2d  ed.,  87,  s.  c.,17 
Ct.  CI.,  247;  Davis's  case,  17  W.,  294.)  The  Court  of  Claims  has  said, 
that  a  judgment  in  a  case  between  the  United  States  and  an  individual 
might  be  set  aside  by  consent  at  a  term  subsequent  to  that  at  which  it 
was  rendered,  "provided  a  statute  of  the  United  States  gave  authority 
to  any  one  to  agree  thereto,  and  the  authority  were  exercised  according 
to  the  law.  Without  such  authority,  so  exercised,  no  United  States 
court  could  have  the  least  right  to  vacate,  set  aside,  or  change  a  judg- 
ment in  favor  of  the  United  States,  after  the  end  of  the  term  at  which 
it  was  rendered.''  (Seat's  case,  18  Ct.  CI.,  468.)  This,  of  course,  would 
be  so  under  a  statute  giving  authority  to  some  officer  to  consent,  if  it 
also  gave  the  court  power  to  take  jurisdiction  after  Jitial  judgment.    (JEr 
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parte  Randolph,  2  Brock.,  447;  Reeside's  Appeal,  ante,  167;  Georgia 
case,  ante,  354;  Bank  v.  Moss,  6  How.,  38,  citiDg  numerous  antborities.) 
The  request  of  the  attorney  for  the  claimant  should  be  denied. 

3.  In  view  of  the  authorities  presented,  it  seems  unnecessary  to 
inquire,  whether  a  judgment  can  be  opened  by  consent,  after  the  term 
has  passed,  during  which  it  had  been  rendered,  and  a  motion  made  to 
reopen  it  had  been  continued  to  another  term  for  decision.  If  it  could 
not  be,  an  additional  reason  exists  for  denying  the  request  made.  It 
has  been  suggested  obiter  by  a  learned  judge,  "That  two  men,  plaintiff 
and  defendant  in  a  suit,  might,  by  agreement,  at  a  term  subsequent  to 
that  at  which  a  judgment  was  rendered,  have  the  judgment  set  aside  or 
changed,  may  be  conceded."  (Seat's  case,  18  Ct.  01.,  468.)  It  is  not 
supposed  that  it  was  intended  by  this  to  decide  this  question.  In  Jack- 
son V.  Ash  ton  (10  Pet.,  480),  it  appeared,  that  at  January  term,  1834 
(8  Id,,  148),  the  judgment  of  the  circuit  court  was  "  reversed  for  want 
of  jurisdiction  in  that  court,  by  reason  of  the  omission  to  allege  that 
the  parties  were  citizens  of  different  States,"  and  the  appeal  to  the 
Supreme  Court  was  dismissed.  At  January  term,  1836,  application  wa« 
made  to  the  Supreme  Court  to  reinstate  the  cause,  and  amend  the 
record  by  stating  the  citizenship  of  the  defendant.  .  And  the  parties 
consented  that,  "if  the  court  could  take  jurisdiction  of  the  case,"  it 
should  do  so.    The  court  said: 

"The  record  cannot  be  amended  or  the  cause  Reinstated  in  this  court. 
It  would,  in  effect,  be  a  reversal  of  the  former  decree  of  this  court.  We 
have  no  power  over  the  decrees  rendered  by  this  court  after  the  term 
has  passed,  and  the  cause  has  been  dismissed,  or  otherwise  finally  dis- 
posed of  here.  •  •  •  A  decree  may  be  •  •  •  rendered  [in  the 
circuit  court]  hy  consent  of  the  parties,  in  order  to  bring  the  cause  with- 
out any  delay  to  this  court." 

The  inference  is,  that  as  there  was  no  final  subsisting  decree  in  the 
circuit  court,  the  parties  might,  as  in  an  original  case,  appear  in  that 
conrt  and  consent  to  a  decree,  just  as  they  might  in  any  original  case, 
but  that  the  Supreme  Court  could  take  no  jurisdiction  even  by  consent, 
of  a  matter  which  had  therein  already  pass,ed  in  rem  judicatam.  The 
objection  to  reopen  the  decree  was  not  based  on  any  want  of  original 
jurisdiction  in  the  Supreme  Court.  The  legal  principles  upon  which  this 
objection  seems  to  rest,  are  twofold,  (1)  that  the  power  of  a  court  when 
once  finally  exercised,  is,  in  the  absence  of  fraud,  exhausted,  and  the 
court  is  functus  officio  (Bank  v.  Moss,  6  How.,  38;  Jackson  v.  Ashton, 
10  Pet.,  480;  Noonan  v.  Bradley,  12  Wall.,  129;  Dred  Scott  case,  19 
How.,  393;  Catlin  v.  Robinsou,  2  Watt«,  379,  380;  Ex  parte  Sibbald  v. 
United  States,  12  Pet.,  492;  3  Bac.  Abr.,  Error,  I,  6;  Co.  Lit.,  260a; 
Pickard  v.  Mattheson,  and  Wallace  v,  Thomas,  7  Ves.,  293;  Newhouse 
V.  Mitford,  12  Id.,  466;  1  Story,  Pr.,  310;  1  Hoff.,  Chancery  Pr.,  669; 
2  Smith,  Chancery  Pr.,  14  et  seq.;  Currie  and  Whitney  vJ  Henry,  and 
Dumond  v.  Carpenter,  3  Johns.,  140;  Killpatrick  v.  Rose,  9  Id.,  78; 
Kelly  V.  Keizir,  3  A.  K.  Marsh.,  268;  Davis's  case,  17  Ct.  CL,  292);  and 
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(2)  that  a  cause  of  action  which  has  passed  in  rem  judicatam  is  not  open 
to  future  litigation — that  rights  are  thereby  fixed  which  no  action  of 
the  court  or  law  can  divest.  In  view  of  these  principles  it  seems,  that 
the  law  denies  all  power  to  a  court  to  readjudgethat  which  has  already 
been  adjudged;  that  the  consent  of  parties  cannot  take  the  place  of 
law,  and  violate  the  law  by  attempting  to  give  authority,  which  the 
jaw  does  not  give  or  permit  to  be  exercised,  when  the  power,  which 
the  law  gave,  has  already  been  exercised  and  gone — ^power  which  the 
law  does  not  only  not  give,  but  declares  forever  exhausted.  (Jack- 
son V.  Ashton,  8  Pet.,  148;  Kelsey  r.  Forsyth,  21  How.,  85;  Ex  parte 
Lange,  18  Wall,  166, 167;  Memphis  v.  Brown,  94  U.  S.,  716;  RasselFs 
Motion,  15  Ot.  01.,  171.)  Thus  it  is  said,  "where  the  judicial  tribunal 
has  not  general  jurisdiction  of  the  subject-matter  under  any  circuni- 
•stances  *  *  *  no  consent  can  confer  jurisdiction.''  (Herman,  Es- 
toppel, 148;  Sheldon  v.  Wright,  5  K  Y.,  497;  Cases  ante,)  And  it  has 
been  expr^sly  and  repeatedly  decided  that  a  "court  has  no  power  to 
review  its  decisions''  after  the  term  has  passed  at  which  such  judgment 
was  entered.  (Noonan  r.  Bradley,  12  Wall.,  129;  Washington  Bridge 
Co.  V.  Stewart,  3  How.,  425;  Orabtree  t?.  Neflf,  1  Bond,  554.)  These 
cases  show  that  nothing  less  than  a  statute  operating  prospectively  can 
give  such  power  of  review.  A  judgment  operates  as  more  than  an 
estoppel — the  original  cause  of  action  is  merged  therein,  so  that  it  is  no 
longer  open  to  litigation.  (Herman,  Estoppel,  176.)  It  is  an  extin- 
guishment of  the  original  cause  of  action,  which  "no  intention  of  the 
parties  can  prevent."  (Id.;  Suydam  r.  Barber,  18  N.  Y.,  468;  Bonesteel 
r.  O^odd,  9  Mich.,  371.) 

In  any  view  of  this  case  the  requests  made  should  be  denied. 

The  Secretary  of  the  Treasury  will  be  advised  accordingly. 

Tbeasubt  Department, 

First  Comptroller's  Office,  December  24,  1883. 


IN  THE  MATTER  OF  THE  RIGHT  OF  REGISTERS  AND  RECEIVERS  OF 
DISTRICT  LAND-OFFICES  TO  FEES  FOR  THE  SELECTION  OF  SWAMP 
LANDS  FOR  ANY  STATE.— SWAMP-LAND-FEE  CASE. 


1.  Under  the  act  of  September  28,  1850  (9  Stat.,  519),  the  selection  of  swamp  lands, 

to  which  any  State  may  be  entitled,  is  to  be  made,  not  by  the  State,  bnt  ander 
the  authority  of  the  Department  of  the  Interior. 

2.  Under  section  2238  of  the  Revised  Statutes  neither  registers  nor  receivers  of  district 

land-offices  are  entitled  to  any  fee  for  an  original  selection  of  a  tract  of  swamp 
land  for  any  State;  but  they  are  each  entitled  to  "a  fee  of  one  dollar  for  each'* 
indemnity-location  of  160  acres  by  any  State.* 

The  following  opinion  of  the  honorable  Secretary  of  the  Interior  is 
published  for  information,  and  its  conclusions  in  relation  to  the  right 
•  The  above  syllabus  was  prepared  by  the  First  Comptroller. 
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of  registers  and  receivers  of  district  land-offices  to  fees  in  cases  of  orig- 
inal swamp-land-selections  for  States  are  concurred  iu.  The  question 
of  jurisdiction,  referred  to  in  the  Nebraska  Five-percent,  case  {antej 
247),  is  now  immaterial. 

Department  of  the  Interior, 

Office  of  the  Secretary, 
Washington^  D.  C,  December  28,  1883. 
The  Commissioner  of  the  General  Land  Office: 

Sir:  I  have  considered  the  appeal  by  the  Secretary  of  State  of  the 
State  of  Wisconsin  from  your  decision  of  February  8, 1883,  which  holds 
that  registers  and  receivers  are  each  entitled  to  a  fee  of  one  dollar  for 
each  selection  of  160  acres  of  swamp  land  by  the  State,  to  be  paid  when 
the  lists  of  selections  have  been  examined  by  them  for  approval,  and 
that  said  lists  must  not  be  approved  and  posted  until  said  fees  are  paid. 

This  decision  is  based  on  section  2238  of  the  Revised  Statutes,  which 
reads  as  follows: 

<' Registers  and  receivers,  in  addition  to  their  salaries,  shall  be  allowed 
each  the  following  fees  and  commissions,  namely:" 

"  Seyenth.  In  the  location  of  lands  by  States  and  corporations  under 
grants  from  Congress  for  railroads  and  other  purposes  (except  for  agsi- 
cultural  colleges),  a  fee  of  one  dollar  for  each  final  location  of  160  acres, 
to  be  paid  by  the  State  or  corporation  making  such  location." 

Mrst — It  is  to  be  observed  of  this  section,  that  it  contemplates  an 
act  done  by  the  State,  namely,  locating  the  land  under  the  grant.  If, 
therefore,  the  State  is  required  by  law  to  locate  swamp  land,  and  does 
locate  it,  one  condition  arises  upon  which  the  said  fee  is  due  and  pay- 
able. But  there  is  no  law  requiring  swamp  laud  to  be  located  by  the 
State.  The  granting  act  of  September  28, 1850,  requires  the  Secretary 
of  the  Interior  to  make  out  and  transmit  to  the  governor  of  the  State 
accurate  lists  and  plats  of  the  swamp  lands  to  which  it  is  entitled,  and 
to  issue  patents  therefor  on  his  request.  Oonsequently  any  act  to  be 
done,  by  way  of  ascertaining  or  locating  said  lands,  is  to  be  done  by  the 
Land  Department,  and  the  State  is  entirely  passive  in  the  matter.  In 
French  v.  Fyan  (93  U.  S.,  171),  the  court  says:  "We  are  of  opinion  that 
this  section  devolved  upon  the  Secretary,  as  the  head  of  the  department 
which  administered  the  affairs  of  the  public  lands,  the  duty,  and  con- 
ferred on  him  the  power,  of  determining  what  lands  were  of  the  descrip- 
tion granted  by  that  act,  and  made  his  office  the  tribunal  whose  decision 
on  that  subject  was  to  be  controlling."  It  follows  that  the  State  has 
neither  duty  nor  power  in  the  premises,  and  that  locations  of  swamp 
lands  are  not  made  "  by  States,"  as  they  must  be  in  order  to  come  within 
the  purview  of  section  2238,  Revised  Statutes. 

Second. — It  is  to  be  observed  that,  under  said  section,  the  payment  to 
be  made  by  the  State  is  a  fee^  which  contemplates  some  service  rendered 
to,  or  in  behalf  of,  the  State  by  the  register  and  receiver.  This  is  plainly 
set  forth  in  the  act  of  July  1,  1864  (13  Stat.,  336),  from  which  the  sev- 
enth subdivision  oi  section  2238  is  taken,  and  therein  the  fee  is  expressed 
to  be  "for  their  services  therein,"  i.  e.y  in  "the  location  of  lands  by 
States."  In  the  appeal  now  before  me,  the  State  of  Wisconsin  disclaims 
all  request  or  receipt  of  such  service.  She  says:  "The  State  has  not 
asked  them  to  do  anything,  and  they  have  done  nothing  for  the  State." 
The  regalations  of  your  office  sustain  this  disclaimer,  and  show  that  any 
services  they  render  in  the  i>remises,  are  rendered  to  and  in  behalf  of 
the  Land  Department.    After  the  Secretary  has  approved  the  lists  of 
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swamp  lands  made  by  your  office,  duplicate  copies  are  made,  of  which 
one  is  sent  to  the  governor,  and  ^^  the  other  list  is  transmitted  to  the 
register  and  receiver  of  the  land  office  in  which  the  lands  are  situated, 
and  they  are  requested  to  examine  the  same  with  the  records  of  their 
office  and  report  any  conflicts  found"  (Regulations,  April  18,  1882). 
Their  examination  and  approval,  or  disapproval,  therefore,  are  for  the 
purpose  of  advising  the  Land  Department  and  for  its  benefit,  and  are 
not  made  by  .way  of  service  to  the  State;  they  are  in  aid  of  the  selection 
by  the  Secretary,  which,  as  has  been  shown,  is  the  only  selection  or 
location  authorized  by  law.  Hence,  there  would  appear  to  be  no  more 
propriety  in  requiring  the  State  to  pay  for  said  services  than  there  would 
be  in  requiring  her  to  pay  for  their  services  in  the  multifarious  questions 
in  relation  to  swamp  lands  that  may  be  the  subject  of  correspondence 
between  the  local  officers  and  the  Land  Department.  In  this  matter 
they  are  the  hands  by  which  the  Land  Department  executes  the  law, 
and  there  are  therefore  no  **fees"  due  them  "to  be  paid  by  the  State," 
under  section  2238  of  the  Revised  Statutes. 

Third. — It  is  to  be  observed  of  this  section  that  the  act  done  by  the 
State  is  described  as  a  locatiorij  whilst  the  bill  rendered  by  the  local 
office  is  for  certain  State  selections.  It  is  true  that  the  swamp  lands 
certified  to  a  State  are  usually  termed  "  State  selections,''  and  that  in 
fact  the  States  do  make  a  selection  of  them,  based  on  the  reports  of 
their  own  agents  or  of  the  surveyor-general  of  the  United  States. 
The  State  of  Wisconsin  elected  to  adopt  the  latter  method.  It  is  well 
settled,  however,  that  these  acts  of  the  States  are  done  by  request  of 
and  in  aid  of  the  Secretary  of  the  Interior,  and,  with  the  exception 
of  the  case  of  the  State  of  Louisiana,  "at  the  expense  of  the  United 
States."  (Oregon  v.  United  States,  7  [Oopp'sl  Land  Owner,  53.)  If  so, 
it  would  seem  that  these  selections  are  not  the  locations  contemplated 
by  the  statute  under  consideration,  because  they  are  not  made  "by 
States,"  but  by  the  Land  Department. 

The  said  statute  was  under  review  by  the  Supreme  Court  in  Hnnne- 
well  V.  Cass  County  (22  Wall.,  477),  in  connection  with  a  grant  of  lands 
for  railroad  purposes,  and  they  say  of  it:  "These  fees  are  to  be  paid 
on  all  the  lands  located,  which  may  fairly  be  construed  to  be  all  the 
lands  ascertained  to  belong  to  the  company,  under  a  grant"  The  force 
of  this  language  is  to  be  determined  by  a  reference  to  the  subject  matter 
under  discussion.  By  the  act  of  July  2,  1864,  the  Burlington  and  Mis- 
souri River  Railroad  Company  were  required  to  pay  "the  cost  of  survey- 
ing, selecting,  and  conveying"  the  lands  granted  to  them,  and  it  was 
said  in  argupaent  that  the  cost  of  these  "selections"  were  the  fees  to  be 
paid  on  "locations"  under  the  act  of  July  1,  1864.  The  court  below 
had  expressly  decided  that  "these  fees  are  for  location,  not  for  select- 
ing the  land ;"  and  the  Supreme  Court,  pointing  out  the  difficulty  in  the 
way  of  holding  otherwise,  says  that  it  is  "extremely  uncertain"  that 
these  were  the  costs  of  selecting,  and  finally  do  not  decide  the  point 
raised.  But  it  had  been  shown  in  argument  that  "the  process  of 
locating  railroad  grants"  was,  in  the  first  instance,  a  selection  by  tht? 
company,  which  appeared  on  their  original  lists  filed  with  the  local 
officers,  which  were  next  corrected  and  certified  by  these  officers,  aud 
which  were  finally  approved  by  the  Commissioner  and  Secretary. 

It  was  with  reftjrence  to  these  facts,  as  may  fairly  be  presumed,  that 
the  court  used  the  language  alwve  quoted;  and  it  therefore  means  that 
the  "  locations  ",  referred  to  are  the  lands  ascertained  to  belong  to  the 
t'ompany  on  their  application  to  the  local  offleers.  Here  then  is  an  act 
done  by  the  company,  an  application  to  the  regi**<ter  aud  receiver  and  a 
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service  performed  by  them,  for  which  fees  may  properly  be  due;  and 
there  appears  to  be  no  reason  to  infer  that  the  court  intended  to  apply 
the  statute  to  a  case  where  there  is  no  such  act,  application,  or  service. 

At  common  law  a  location  is  ^'the  act  of  selecting  and  designating 
lands  which  the  person  making  the  location  is  authorized  by  law  to 
select "  (Bouvier).  Manifestly  the  definition  does  not  include  the  case 
of  swamp  lands,  for  the  States  were  not  authorized  by  law  to  designate 
or  select  such  lands,  and  in  fact  never  <Ud  designate  or  select  them. 

Fourth. — If  the  fees  are  to  be  paid  on  selections  of  swamp  lands,  the 
only  manner  of  enforcing  their  payment  by  the  Department  is  to  with- 
hold approval  and  patent  until  payment  is  made.  This  is  substantially 
your  decision  in  the  case  at  bar,  as  above  recited.  But  here  we  are 
met  by  the  fact  that  the  payment  of  the  fees  becomes  a  condition  pre- 
cedent to  the  enjoyment  of  the  grant,  and  that  it  is  a  condition  prece- 
dent which  is  prescribed  by  an  act  passed  subsequently  to  the  date  of  the 
granting  act.  In  Railroad  Company  v.  Smith  (9  Wall.,  99),  in  referring 
to  the  act  of  1850,  the  court  says:  ^^AU  the  lands  of  that  description 
[swamp  landj  were  granted,  and  they  have  remained  so  granted  ever 
since;"  whilst  they  have  uniformly  held  that  said  act  was  a  grant  in 
prcesenti^  and  vested  full  title  in  the  States.  In  Railway  Company  v. 
Prescott  (16  Wall.,  603),  the  court  upheld  the  power  of  Congress  to 
attach  such  a  condition  to  the  Pacific  Railroad  grants  by  subsequent 
legislation;  but  it  was  expressly  on  the  ground  that,  as  there  had  been 
no  definite  location  of  the  road,'^^  no  right  had  been  vested  in  any  tracts 
of  land "  at  date  of  the  subsequent  legislation.  I  do  not  think  that 
Congress  could,  nor  do  I  think  that  they  intended  to,  attach  any  condi- 
tion precedent  to  the  swamp-land  grant  of  1850,  by  the  act  of  July  2, 
1864.  A  similar  opinion  was  maintained  by  Mr.  Secretary  Schurz,  in 
the  State  of  Oregon  v.  The  United  States  (7  [Copp's]  Land  Owner,  53), 
in  relation  to  the  act  of  March  12, 1860. 

Fifth, — It  is  to  be  observed,  that  Congress  may  be  supposed  to  have 
had  the  swamp-land  acts  in  view  when  enacting  the  statute  now  under 
consideration,  and  if  there  is  any  provision  ii^  the  former  acts  to  which 
the  latter  act  refers  in  terms,  a  proper  construction  of  it  requires  that  its 
operation  shall  be  limited  to  that  provision.  An  inspection  of  the 
granting  acts  makes  it  clear  that  there  is  such  provision.  In  the  origi- 
nal act  of  1850  a  location  by  the  States  was  not  required  or  authorized, 
but  in  the  amending  act  of  March  2,  1855,  it  is  provided  that  '^  where 
the  lands  have  been  located  by  warrant  or  scrip,  the  said  State  or  States 
shall  be  authorized  to  locate  a  quantity  of  like  amount,  upon  any  of  the 
public  lands  subject  to  entry."  It  is  plain  therefore  that  the  swamp- 
land act  as  amended  provided  for  the  selection  of  swamp  lands  by  the 
Secretary  of  the  Interior,  and  for  the  loeation  of  indemnity  lands  by  the 
States.*  So  it  stood  at  date  of  the  passage  of  the  act  of  July  1,  1864, 
and  I  am  therefore  of  opinion  that  said  act  required  the  payment  of  a 
fee  only  on  the  location  of  indemnity  land  by  the  States. 

*NoTE  BY  THE  F1R8T  COMPTROLLER. — The  State  swamp-lfind  indemuity  selections  ar  e 
made  under  the  acta  of  March  2, 1855  (10  Srat.,  634),  and  March  3, 1857  (U  Stat.,  25l>— 
Rev.  Stat.  'AGf^^  page  728.  The  State  selections,  on  which  fees  are  allowed  reffisters 
^And  receivers,  are  made  under  the  acts  of  February26,  1859  (U  Stat.,  386),  ana  June 
22,  1874  (18  Stat.,  202)— Rev.  Stat.,  2275.  The  fee  bill  as  to  Sfate  selections,  found  on 
page  430,  2  Lawrence,  Compt.  Dec.  (2d  ed.),  is  modified  accordingly.  The  final  home- 
fltead  commissions,  as  found  on  page  429,  2  Lawrence,  Couipt.  Dec.  (2d  ed.),  are  so 
modified,  that  "  When  the  area  or  a  homestead  entry  is  less  than  even  80  acres,  or  does 
not  amount  to  160  acres,  the  commissions  paj^able  thereon  are  to  be  computed  at  three 
per  centum  on  the  cash  value  of  the  land  as  fixed  by  law."*  (Act  July  1,  1864,  13 
Stat.,  335;  act  March  21,  1864,  Id.,  36— Rev.  Stat.,  2238,  els.  seventh  and  twelfth.) 
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Sixth. — It  is  to  be  observed  that  for  some  nineteen  years,  or  since  the 
act  of  1864,  its  provisions  have  never  been  held  to  apply  to  original  se- 
lections. This  same  question  was  presented  to  this  Department  by  the 
State  of  Wisccyisiu  many  years  ago,  and  Mr.  Secretary  Browning  then 
reached  the  conclusion  herein  stated.  In  deciding  the  case,  he  said, 
though  without  stating  his  reasons:  ^^The  swamp  lands  on  which  these 
fees  are  claimed  were  original,  not  indemnity,  selections ;  and  I  am  of 
opinion  that  the  act  of  1804  had  no  reference  to  such  cases."  (See 
opinion  of  February  22, 1867.) 

For  these  reasons  your  decision  is  reversed.    Herewith  are  returned 
the  papers  accompanying  your  letter  of  April  3, 1883. 
Very  respectfully, 

H.  M.  TELLER, 

Secretary. 


IN  THE  MATTER  OF  THE  AUTHORITY  OF  THE  ACCOUNTING  OFFICERS 
OF  THE  TREASURY  DEPARTMENT  TO  DECIDE  UPON  THE  VALIDITY  OF 
THE  PROCLAMATION  OF  THE  GOVERNOR  OF  A  STATE,  ORDERING  A 
SPECIAL  ELECTION  FOR  A  REPRESENTATIVE  IN  CONGRESS.— ELECTION- 
PROCLAMATION  CASE. 


1.  The  Honse  of  Representatives  of  the  United  States  is  ma^e  by  the  Constitution  the 

sole  *' Jadge  of  the  Elections,  Returns,  and  Qualifications  of  it«  own  Members.'' 

2.  This  includes  the  right  to  decide  upon  the  validity  of  the  proclamation  of  the  gor- 

emor  of  a  State,  ordering  a  special  election  for  a  Representative  in  Congreaa. 

3.  The  interest,  which  one  or  more  electors  in  a  Congressional  district  have  in  the 

election  of  a  Representative  in  Congress,  is  too  remote  to  authorize  the  account- 
ing officers,  on  the  application  of  such  elector  or  electors,  to  decide  whether  a 
person  claiming  to  be  elected  as  such  Representative  is  entitled  to  the  payment 
of  salary. 

4.  The  United  Btates,  in  such  case,  is  sufficiently  protected  by  the  settlement  of  the 

accounts  of  the  proper  disbursing  officer. 

December  20, 1883,  certain  electors  of  Louisiana  represented  to  the 
First  Comptroller  that  they  had  prepared  a  petition  to  be  presented  to 
the  Hoase  of  Bepresentatives  at  the  present  session  of  Congress,  stating 
that,  at  the  regular  election  held  in  November,  1882,  in  the  sixth  Con- 
gressional district  of  that  State  for  a  Bepresentative  in  the  Forty-eighth 
Congress,  Andrew  S.  Herron  received  8,052  votes,  and  was  duly  declared 
elected  over  his  competitor,  Louis  Frazer,  by  4,037  minority;  that  sa:d 
Herron  died  November  27, 1882^  that,  on  30th  November,  1882,  Samoel 
D.  McEnery,  Governor  of  the  State,  issued  his  wi*it  of  election  to  fill  tie 
vacancy  caused  by  said  death,  naming  Thursday,  February  8, 1883,  as 
the  day  on  which  the  election  should  be  held;  that,  subsequently,  said 
Governor  changed  the  time  for  holding  said  election  and  postponed  it  to 
Thursday,  February  16, 1883;  that  no  election  was  held  February  8thj 
but  a  so-called  election  was  held  February  15th,  at  which  E.  T,  Lewifi 
claims  to  have  been  elected;  that  the  Governor  could  not  lawfully 
change  the  time  for  holding  the  election;  and  that,  therefore,  said  Lewis 
was  not  duly  elected;  and  said  citizens  asked  the  Comptroller  to  6o 
decide  and  to  allow  no  payment  of  salary  to  said  X^ewis  as  a  Represent- 
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ative.    Notice  of  this  application  was  given  by  the  attorney  of  said 
citizens. 

West  Steever,  attorney  in  behalf  of  the  electors,  submitted  a  brief,  as 
follows: 

<^I.  When  vacancies  happen  in  the  Bepresentation  from  any  State^ 
the  Executive  Authority  thereof  shall  issue  Writs  of  Election  to  fill  such 
Vacancies  (Constitution  of  the  United  States,  Art.  I,  sec.  2,  par.  4), 

^'  It  is  *  *  *  essential  to  the  validity  of  an  election  that  it  be  held 
at  the  time,  and  in  the  place,  provided  by  law  (McCrary,  Elections,  §  109)» 

"Those  provisions  of  law  which  fix  the  time  or  place  of  holding  elec- 
tions are  to  be  construed  as  mandatory,  and  not  as  merely  directory '^ 
(Id.,  §  114,  citing  68  Pa.  St.,  333;  20  Id.,  484;  5  Oal.,  343;  16  M,  321^ 

31  Id.,  82). 

Held:  That  the  statute  requiring  the  Governor  to  issue  his  proclama- 
tion of  election  to  fill  vacancies,  which  occur  not  in  the  ordinary  way  by 
the  expiration  of  the  term,  but  by  death  or  resignation  before  the  term 
expires,  is  mandatory,  and  an  essential  prerequisite  to  all  such  elections 
(11  GaL,  49,  with  review  of  authorities). 

"Neither  the  time  nor  place  of  holding  an  election  can  be  changed 
after  being  once  legally  fixed,  unless  such  change  is  authorized  by  stat- 
ut^»  (McGrary,  Elections,  §  122,  citing  5  N.  Y.,  22;  8  Gow.,  286). 

Time  and  place  mandatory.  Mode  and  manner  directory  (McGrary, 
Elections,  §  127,  citing  19  Barb.,  640). 

"  XL  The  House  of  Bepresentati ves  will  not  look  behind  the  certificate.,, 
if  it  be  signed  by  the  proper  officers,  and  if  it  contains  a  statement  in 
unequivocal  terms  of  the  result  of  the  election;  yet  something  may 
appear  upon  the  face  of  the  certificate  itself  to  destroy  or  impair  it» 
value  as  prima  facie  evidence  (McGrary,  Elections,  §§  216,  217,  citing  2 
Bartlett,  26). 

a  jf  •  •  •  ^ii^  certificate  contains  upon  its  face  a  recital  of  febcts,. 
and  these  facts  show  affirmatively  that  the  party  holding  it  was  not 
duly  elected,  it  may  be  disregarded"  (McGrary,  Elections,  §  221,  citing 

32  Barb.,  61). 

^^The  case  of  Hunt  v.  Ghilcott  is  a  case  where  the  certificate  of  the^ 
governor  of  a  Territory  was  disregarded  (2  Bartlett,  164).  The  reason 
was,  that  the  party  holding  the  certificate  furnished  sufficient  evidence 
to  impeach  it,  and  it  was  issued  in  violation  of  law  (McGrary,  Elections,. 
§  224). 

"A  certificate  may  destroy  itself  {Id.,  §  226,  citing  32  Barb.,  66).'* 


Opinion  by  William  Lawrence,  First  Comptroller. 

The  principal  objection  to  the  validity  of  the  election  held  on  the  16tb 
of  February,  1883,  is,  that  the  Governor  of  Louisiana,  having  first  issued 
a  proclamation  fixing  the  8th  of  the  same  month  as  the  day  for  election, 
had  no  authority  to  postpone  the  election  to  a  subsequent  day.  There 
are  cases,  in  which  an  executive  officer  may,  by  constitution  or  statute, 
have  a  limited  power,  which,  when  once  exercised,  is  exhausted.  Some 
of  the  cases  on  this  subject  are  collected  elsewhere.  (Mississippi  Gen- 
tral  Bailroad  Co.'s  case,  ante,  663.)  Whether  the  authority  of  the  Gov- 
ernor, as  to  the  election  now  in  question,  is  of  this  character,  seems  now 
to  be  immaterial. 
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The  House  of  RepreHentatives  of  the  United  States  is  the  sole  "  Judge 
of  the  Elections,  Returns  and  Qualifications  of  its  own  Members/* 
{Const.,  U.  S.,  Art  I,  sec.  6.)  It  has  the  exclusive  right  to  determine 
who  has  been  chosen  by  the  qualified  electors,  including  the  right  to 
-decide  upon  the  validity  of  the  action  of  the  Governor  of  a  State.  (1 
Story,  Const.,  §  833.)  It  might  be,  that  the  First  Comptroller  would, 
on  the  application  of  the  proper  disbursing  officer,  or  of  the  party  claim- 
ing to  be  elected,  hold  that  payment  of  the  salary,  either  should,  or 
aliould  not,  be  made  between  the  commencement  of  the  term  and  the 
fiual  decision  of  the  House.  But  no  such  application  is  made.  The 
final  decision  of  the  House  will  determine  whether,  if  compensation  has 
been  paid  monthly,  the  payments  were  lawful.  Such  decision  will  relate 
buck  to  the  election  and  finally  decide  on  its  validity.  (4  Kent,  Comm., 
^7;  citing  Litt,  sec.  169;  Co.  Litt.,  113a.)  See  Bouvier  (Law  Die, 
Tit.  ** Relation").  The  Government  will  be  amply  protected  by  the 
final  settlement  of  the  accounts  of  the  proper  disbursing  officer.  The 
right  to  compensation  will  not  be  considered  on  the  application  of  an 
elector.  His  interest  in  the  question  of  compensation  is  too  remote  to 
authorize  the  inquiry  here. 

The  attorney  for  the  electors  will  be  advised  accordingly. 

Treasury  Department, 

First  Comptroller's  Offlcej  December  31, 1883. 


IN  THE  MATTER  OF  REPAYMENT  OF  INTERNAL-RE VENUE  INCOME  TAX 
TO  CERTAIN  CITIZENS  OF  TENNESSEE.-JORDAN'S  CASE  (3  LAWRENCE, 
COMPT.  DEC,  274). 


1.  The  Secretary  of  the  Treasury  concurs  in  the  decision  of  the  First  Comptroller  in 
Jardan^B  Case  (3  Lawrence,  Compt.  Dec,  274). 

In  Jordan's  case  (3  Lawrence,  Compt.  Dec.,  274),  the  First  Comptroller 
•decided  that  the  act  of  July  29, 1882  (22  Stat.,  Private  Laws,  723),  did 
not  anthorize  the  refunding  of  any  internal-revenue  taxes,  except  such 
as  had  been  "collected  •  •  •  contrary  to  the  provisions  of  the 
regulations  issued  by  the  Secretary  of  the  Treasury  under  date  of  June 
twenty-first,  eighteen  hundred  and  sixty-five."  The  Court  of  Claims, 
in  a  case  involving  the  same  question,  and  the  same  claim  (Jordan  v. 
United  States,  19  Ct.  CI.,  — ),  decided  otherwise,  and  rendered  judgment 
accordingly,  January  21,  1884. 
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March  1, 1884,  the  Honorable  Secretary  of  the  Treasury*  addressed  a 
letter  to  the  Honorable  Attorney-General,  as  follows: 

Treasury  Department, 
Office  of  the  Secretary, 

Washington^  D.  0.,  March  1, 1884. 

The  Honorable  Benjamin  Harris  Brewster, 

Attorney-  Oeneraly 
Sir:  I  have  the  honor  to  transmit  herewith  the  decision  of  the  First 
Comptroller  [Jordan's  case,  3  Lawrence,  Compt.  Dec,  2741  rejecting  a 
claim  of  Edward  L.  Jordan  against  the  United  States,  ana  the  opinion 
of  the  Court  of  Claims  [Jordan  v.  United  States,  19  Ct.  CL,  — ]  on 
rendering  judgment  January  21,  1884,  in  favor  of  said  Jordan  for  the 
amount  of  said  claim,  both  of  which  I  have  carefully  considered';  and, 
concurring^  as  I  do^  in  the  decision  of  the  Comptroller,  I  respectfiiliy 
request  that  you  will  examine  the  subject,  and  appeal  from  said  judg- 
ment to  the  Supreme  Court,  if  you  should  be  of  opinion  that  the  opinion 
of  the  Comptroller  is  correct,  and  if  not,  please  advise  me  accordingly, 
in  which  event  the  Comptroller  informs  me  he  will  certify  balanc^es  in 
favor  of  other  claimants  having  like  claims.  The  question  decided 
involves  liabilities  amounting  to  $5,017.12. 

I  have  the  honor  to  be,  very  respectfully, 

CHA8.  J.  POLGBB, 

Seereiairy. 

The  Attomey-Oeneral  subsequently  took  an  appeal  from  the  judgment 
of  the  Court  of  Claims  to  the  Supreme  Court  of  the  United  States*  The 
very  interesting  question  involved  in  the  case,  which  is  discussed  with 
ability  by  the  learned  Court  of  Claims,  wiU,  doubtless^  in  due  time,  be 
finally  settled  by  the  Supreme  Court. 

Tbeasitrt  Department, 

First  Vomptroller^s  Office^  March  7,  1884. 

*  Hon.  Charles  J.  Folger,  the  present  Secretary  of  the  Treasury,  held  the  offloe  of 
Jud^  in  the  State  of  New  York  for  sixteen  years;  daring  eleven  years  of  this  period 
of  time,  he  was  a  Jadge  of  the  Coart  of  Appeals,  the  highest  Court  of  the  State;  and 
during  the  latter  part  of  his  term  of  service,  he  was  Chief  Judge  of  said  Court,  which 
office  he  resigned  November  14, 1881,  to  accept  the  offloe  of  Secretary  of  the  Treasury  . 
His  opinions,  justly  noted  for  their  legal  learning  and  aoumen,  will  be  found  in  vol- 
1 43  to  86,  inclusive,  of  the  New  York  Reports. 
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IN  THE  MATTER  OF  THE  RIGHT  OF  A  RETIRED  ARMY  OFFICER,  WHO  IS 
DESIGNATED  BY  ACT  OF  CONGRESS  AND  BY  THE  SECRETARY  OF  THE 
INTERIOR  TO  PERFORM  DUTIES  IN  CONNECTION  WITH  THE  ERECTION 
OF  A  PUBLIC  BUILDING,  TO  RECEIVE  ADDITIONAL  COMPENSATION  FOB 
SUCH  SERVICES.— MEIGS'S  CASE. 


1.  The  act  of  August  7,  18c2  (2*2  Stat.,  324),  appropriates  money  for  the  erection, 
under  the  general  authority  of  the  Secretary  of  the  Interior,  of  a  public  building' 
in  accordance  with  designated  plans,  and  '^  under  the  swpervition  of  General  M.  C. 
Meigs,  lat«  Quartermaster-General  United  States  Army,  retired."  The  Secretary 
of  the  Interior  commissioned  said  Meigs  to  be  Supervising  Engineer  and  Archi- 
tect for  the  erection  of  said  building,  with  compensation  ''  at  the  rate  of  ten 
dollars"  per  diem,  not  fixed  by  statute,  but  by  the  Secret-ary  in  his  dificretioii* 
Held: 

(1.)  A  retired  Army  officer  is  an  officer  iu  the  public  service. 

(2.)  Cougrew  has  constitutional  power  to  add  to  tho  duties  of  a  retired  Army  officer 
the  further  duty  of  supervising  the  erection  of  a  pnblic  boilding,  and  for  this  lat- 
ter service  the  officer  is  not  entitled  to  any  compensation,  unless  so  provided  by 
statute. 

(3.)  Inasmuch  as  no  statute  authorizes  the  payment  of  compensation  for  the  serv- 
ices required  of  General  Meigs  by  the  act  of  Angnst  7,  1882  (22  Stat.,  324),  he 
is  not  entitled  to  receive  any  therefor. 

(4.)  If  the  commission  issued  by  the  Secretary  of  the  Interior  was  designed  to  re- 
quire services  of  General  Meigs  other  and  different  from  those  required  by  said 
act,  he  is  still  not  entitled  to  compensation  therefor,  because  of  the  prohibitioBs 
of  section  1765  of  the  Revised  Statutes. 

(5.)  Under  section  1259  of  the  Revised  Statutes,  a  retired  Army  officer  cannot  be 
assigned  to  any  other  duty,  except  as  therein  specified,  or  as  authorised  or 
required  by  subsequent  statute. 

(6.)  The  commission  issued  by  the  Secretary  of  the  Interior  to  General  Heiga  did 
not  constitute  him  an  oJlUer, 

(7.)  An  office  cannot  exist,  unless  it  be  established  or  recognized  by  the  ConB^ta* 
tion,  or  by  act  of  Congress. 

(8.)  The  question  of  constitutional  law— whether  Congress  can  by  statute  desig- 
nate a  person  named  to  perform  executive  duties — referred  to. 

(9.)  An  appointment  to  office  does  not  constitute  a  oontraei  the  terms  of  which  the 
legislative  power  cannot  change  as  to  compensation  and  duties,  unless  otherwiw 
provided  by  the  Constitution. 

(10.)  When  no  law  fixes  or  authorizes  compensation  for  the  services  of  an  officer, 
they  are  rendered  gratuitously. 

(11.)  What  is  an  office  t    Office  defined. 

(12.)  How  is  the  term  "officer"  definedf 

(13.)  A  party  who  agrees  with  the  United  States  to  furnish  it  with  building 
materials  or  supplies,  is  not  an  officer j  but  is  a  contractor. 

Officers  of  the  Army  ou  the  active  list  may,  by  reason  of  length  rf 
serrice,  age,  and  other  causes,  be  '^  retired  and  placed  on  the  retired 
list.'^  (Eev.  Stat.,  1243-1260.)  They  are  entitled  to  receive  "seventiy- 
ive  per  centum  of  the  pay  of  the  rank  upon  which  they  are  retired.* 
(Id.,  1274.) 
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Brigadier  and  Brevet  Major  General  Montgomery  G.  Meig8  was 
retired  February  6, 1882,  with  the  rank  and  pay  of  brigadier-general, 
being  seventy-five  per  cent,  of  the  annual  salary  of  $5,500. 

The  act  of  March  3,  1881  (21  Stat.,  448),  makes  an  appropriation  as 
follows: 

"For  the  purchase  of  a  suitable  site  in  the  city  of  Washington  for 
the  erection  of  a  brick  and  metal  fire-proof  building  to  be  used  and 
occupied  by  the  Pension  Bureau,  the  building  to  be  erected  in  accord- 
ance with  plans  approved  by  the  Secretary  of  War  and  the  Secretary 
of  the  Interior,  under  the  supervision  of  the  Quartermaster-General  of 
the  United  States  Army,  the  site  for  which  shall  be  selected  by  him, 
subject  to  the  approval  of  the  Secretaries  aforesaid,  both  as  to  location 
and  price,  and  the  title  to  the  land  to  be  approved  by  the  Attorney- 
General  of  the  United  States,  two  hundred  and  fifty  thousand  dollars." 

liTo  part  of  this  appropriation  was  expended,  and  the  act  of  August 
7, 1882  (22  Stat.,  324),  with  the  caption,  "Under  the  Department  of  the 
Interior — Public  Bnildings,"  made  an  appropriation  as  follows: 

''For  the  erection  of  a  brick  and  metal  fire-proof  building,  to  be  used 
and  occupied  by  the  Pension  Bureau,  in  accordance  with  plans  to  be 
approved  by  the  Secretary  of  War  and  the  Secretary  of  the  Interior, 
under  the  supervision  of  General  M.  G.  Meigs,  late  Quartermaster- 
General,  United  States  Army,  retired,  the  sum  of  two  hundred  and 
fifty  thousand  dollars  appropriated  by  the  sundry  civil  act  approved 
March  third,  eighteen  hundi^  and  eighty-one,  is  hereby  re-appropri- 
ated and  made  available  for  this  purpose." 

September  8, 1882,  the  Acting  Secretary  of  the  Interior  issued  a  com- 
mission appointing  "Brigadier  and  Brevet  Major  General  Montgomery 
O.  Meigs,  U.  S.  A.  (retired),  •  •  •  to  be  Supervising  Engineer  and 
Architect  for  the  erection  of  a  brick  and  metal  fire-proof  building  for 
the  use  of  the  Pension  Office  under  provisions  of  an  act  of  Congress 
approved  August  7, 1882,  this  appointment  to  take  effect  September  1, 
1882,*  and  do  authorize  and  empower  him  to  execute  and  fulfill  the 
duties  of  that  office  according  to  law,  and  to  hold  the  said  office  with 
all  the  rights  and  emoluments  thereunto  legally  appertaining,  to  him, 
the  said  Montgomery  0.  Meigs,  during  the  pleasure  of  the  Secretary  of 
the  Interior  for  the  time  being.'' 

September  9, 1882,  the  Acting  Secretary  of  the  Interior  addressed 
General  Meigs  a  letter  of  instructions  as  to  the  work  of  erecting  the 
Pension  Building,  in  which  he  said,  "your  compensation  will  be  at  the 
rate  often  dollars  |>er  diem  from  September  1, 1882.'' t 

♦There  cannot  be  retro€Lctive  compensation  without  services.  (4  Op.  Att.-Qen.,  348; 
Jrf.,  123;  2  Id,,  27,638;  3  Id.,  105;  Collinses  case,  15  Ct.  CI.,  34;  Andreae  v.  Redfield,  12 
Blatchf.,407;  Safford  &  Co.'s  case,  1  Lawrence,  Compt.  Dec,  262.) 

tThe  whole  letter  referred  to  in  the  text  above, is  as  follows: 

Department  of  the  Interior, 

WtishingUmf  September  9,  1882. 

Brigadier  and  Brevet  Major  General  M.  C.  Meigs,  U.  S.  A.  (Retired) : 

Sir:  Under  your  appointment  as  Sapervising  Engineer  and  Architect  for  the  erec- 
tion of  a  brick  and  metal  fire-proof  building  to  be  used  and  occupied  by  the  Pension 
Bureau  of  this  Department,  authorized  by  an  act  of  Congress,  approved  Angnat  7, 
1882,  I  have  the  honor  to  request  that  you  will,  as  soon  as  practicable,  proceed  with 
the  preparation  of  plans,  and  make  such  preliminary  examinations  as  to  the  avalla- 
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September  11, 1882,  General  Meigs  took  an  oath  to  ^^  faithfully  dis- 
charge the  duties  of  the  office  on  which  I  am  about  to  enter,"  &c.,  in  the 
form  prescribed  by  section  1756  of  the  Revised  Statutes. 

The  money  appropriated  for  the  erection  of  the  Pension  Building  is 
disbursed  by  the  disbursing  clerk  of  the  Interior  Department,  and  in 
the  settlement  of  his  accounts  the  question  is  presented,  whether  Gen- 
eral Meigs  is  entitled  to  be  paid  the  compensation  mentioned  of  ten 
dollars  per  diem,  or  any  compensation. 

June  9,  1883,  Oeneral  Meigs  submitted  an  argument  in  support  of  his 
right  to  compensation : 

1.  Senate  Judiciary  Committee  Report  No.  429,  1st  session,  47th  Con- 
gress, April  18, 1882,"^  which  refers  to  section  1222  Rev.  Stat,  as  "limited 
to  the  active  list,  and  would  clearly  imply  that  an  Army  officer  on  the 
retired  list  could  be  a  civil  officer."  The  disqualification  imposed  by 
section  1223  against  holding  a  diplomatic  appointment  "  was  virtually 
repealed  by  the  act  of  March  3, 1875."  (18  Stat.,  512,  se^.  2.)  The  report 
concludes  that  "  a  retired  Army  officer  can  lawfully  hold  a  civil  office 
under  the  Government  of  the  United  States." 

2.  Opinion  Attorney-General,  June  11,  1877  (15  Op.  Att-Gen.  306), 
that  a  retired  Army  officer  may  hold  a  civil  office  that  does  not  belong 
to  the  diplomatic  service,  and  draw  the  pay  of  both  offices. 

3.  The  pay  granted  by  law  to  a  retired  Army  officer  is  in  the  nature 
of  a  reward  or  support,  given  for  service  during  the  period  of  ordinary 
vigor,  and  is  a  pension  earned,  and  for  which  he  is  not  held  to  further 
service.  (Collins's  case,  15  Ct.  CL,  40.)  His  time  is  his  own.  He  is  at 
liberty  to  seek  employment  from  private  persons  or  from  the  United 
State*,  and  to  arrange  the  just  terms  of  compensation  for  the  service 
which  no  law  compels  him  to  render.  A  pensioner  is  entitled  to  pen- 
sion and  to  the  salarj^  of  an  office  he  holds.  (Rev.  Stat,,  4724.)  A  pen- 
sion cannot  be  withheld  in  case  a  pensioner  is  in  arrears  to  the  United 
States.    (!(?.,  4734.) 

4.  The  Constitution  declares  that,  "  private  property  shall  not  be 
taken  for  public  use  without  just  compensation."  The  time,  labor,  and 
skill  of  a  citizen  are  his  private  property,  and  cannot  be  taken  without 
his  consent,  nor  without  just  compensation.  Retired  army  officers  are 
protected  against  being  deprived  of  the  free  use  of  their  time.  (Rev. 
Stat.,  1259,  1260.)  A  retired  officer  may  be  a  contractor  toerect  a  build- 
ing and  be  paid  therefor,  and  so  for  his  services. 

bility  of  the  site  designated  in  said  act  as  in  your  judgment  may  seem  necessary  for 
the  inforoiatiou  and  at'tion  of  the  Secretar>^  of  War  and  the  Secretary  of  the  Interior. 

You  are  hereby  authorized  to  incur  the  expenses  necessarv  for  examination  of  the 
site  designated;  to  ascertain  its  metes  and  bounds  and  levels,  &c.,  and  to  employ  a 
comi)etent  clerk,  and  other  necessary  employees,  and  to  procure  the  requisite  office 
rooms,  furniture,  &c. 

Vouchers  on  account  of  expenditures  connected  with  this  work  will  be  paid  by  the 
disbursing  clerk  of  this  Department  upon  presentation,  bearing  your  approval,  or 
certification  that  they  are  correct. 

Such  stationery  and  printing  as  may  be  required  will  be  furnished  you  upon  requi- 
sition made  upon  the  blank  forms  of  this  Department,  payment  therefor  to  be  charged 
to  the  appropriation  for  the  work  at  contract  and  schedule  rates. 

For  the  information  of  this  Department  a  monthly  report  of  operations  would  aeem 
desirable. 

Your  compensation  will  be  at  the  rate  of  ten  dollars  j)er  diem  from  September  1, 188^- 
Very  respectfully, 

M.  L.  JOSLYN, 
Acting  Secretary. 

• 
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5.  The  act  of  August  7,  1882^  established  an  office,  and  made  the 
claimant  a  civil  officer,  supervisor,  or  superintendent.  He  was  so  com- 
missioned. The  act,  by  requiring  duties,  made  them  official.  No  fur- 
ther act  after  the  President's  signature  to  the  law  was  necessary  to  give 
Meigs  the  authority  to  act,  or  to  charge  him  with  the  duty.  He  is  by 
this  statute  specifically  engaged  and  employed,  or  "  appointed  by  the 
President  with  the  consent  of  the  Senate,"  and  the  House  of  Represent- 
atives, also,  all  of  which  have  combined  to  constitute  the  office  and  put 
him  into  it. 

6.  Congress  has  exclusive  legislative  i)ower  in  this  District.  It  can 
create  officers  here,  define  their  duties,  and  legislate  them  into  office. 

7.  The  accounting  officers  have  no  authority  to  revise  the  orders  of 
the  Secretary  of  the  Interior  as  to  salary  in  this  case.    (United  States  v. 
Jones,  18  How.,  92;  Collinses  case,  15  Ct.  CI.,  22;  Landram's  case,  IS 
Id.,  74 ;  Hedrick's  case,  Jd.,  88 ;  Real  Estate  Savings  Bank's  case,  Id,^ 
335 ;  Arthui^s  case,  ld,j  422 ;  Bamett  &  Co.'s  case,  Id.,  516.) 

The  Hon.  H.  M.  Teller,  Secretary  of  the  Interior,  in  a  letter  Decem- 
ber 19, 1883,  on  this  subject  to  the  Secretary  of  the  Treasury  says: 

General  Meigs  is  a  military  officer,  on  the  retired  list  of  the  Army,. 
a«  such,  the  law  forbids  him  to  be  ordered  on  any  public  duty,  still 
more  on  any  civil  duty. '  He  never  had  any  relation  with  the  Interior 
Department  and  never  owed  to  it  any  duty  or  service.  His  time  was. 
his  own,  protected  by  law  from  any  requisition,  even  to  military  duty. 

Under  these  circumstances,  the  duty  of  the  Secretary  of  the  Interior 
appeared  to  be  plain.  It  was  to  ta^ke  such  measures  as  would  accom- 
plish the  object  of  the  law,  the  erecting  of  a  building,  and  under  the- 
supervision  of  the  person  named  and  designated  in  the  act  of  Con- 
gress. 

The  Acting  Secretary  of  the  Interior  consulted  with  General  Meigs, 
and  contracted  for  his  services  at  a  fair  rate  of  compensation.    •    •    ♦ 

In  all  this  the  Interior  Depai*tment  has  been,  I  take  it,  within  the 
law,  and  whatever  has  been  done  is  within  its  proper  sphere  and 
authority.  The  law  appropriated  money  for  a  certain  purpose,  and 
the  money  must  be  applicable  and  available  to  procure  all  necessary 
services,  whether  of  mechanics,  laborers,  foremen,  superintendents,  or  the 
superintendent  specially  designated  in  the  law.  Such  supervision  is  a 
civil  work,  and  its  execution  is  a  service  under  the  civil  establishment* 
General  Meigs,  appointed  by  the  Secretary  of  the  Interior,  under  his 
general  powers,  and  in  accordance  with  the  provisions. of  the  act  of 
August  7, 1882,  is  an  employ^  of  the  Interior  Department.    •     •     • 

If  any  act  of  earlier  date  than  August  7, 1882,  appears  to  have  estab- 
lished a  rule  inconsistent  with  the  latter  act^  then  the  later  law  repeals- 
the  prior  act  so  far  as  it  is  inconsistent  therewith. 

From  the  language  of  the  act  of  August  7,  1882,  there  arises  na 
presumption  that  it  was  the  purpose  to  impose  a  duty  or  burden  on 
General  Meigs  without  compensation,  inconsistent  with  the  theory  of 
all  recent  legislation,  viz :  that  after  a  certain  age  officers  of  the  Army 
and  Navy  are  to  be  released  from  all  duties  of  whatsoever  kind.  (Sec- 
tions 1243-1260,  E.  S.)  If  it  had  been  the  wish  of  Congress  to  change 
the  duties  of  retired  officers,  more  direct,  positive  worfs  would  have 
been  used ;  for  it  never  can  be  supposed  that  Congress  would  repeal 
by  indirection  a  privilege  or  a  gratuity,  which  as  between  individuals,, 
or  a  State  and  an  individual,  would  be  considered  a  vested  right. 
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Hon.  Joseph  K.  McCammon,  Assistant  Attorney-Oeneral  (detailed  t« 
daty  in  the  Interior  Department),  sabmitted  an  able  oral  ar^ment  in 
support  of  the  right  of  General  Meigs  to  compensation. 

If  it  be  held  that  the  act  of  August  7,  1882  (22  Stat.,  324),  created 
the  civil  office  of  superintendent  of  the  construction  of  the  Pension 
Building,  and  legislated  General  Meigs  into  that  office,  then  he  holds 
two  established  Government  offices,  one  civil,  one  military,  and  so  is 
entitled  to  the  salary,  pay  and  compensation  of  both.  (Converse  v. 
United  States,  21.How.j  471;  15  Op.  Att.-Gen.,  306;  Report  No.  429 
Senate  Judiciary  Committee,  1st  Sess.  47th  Congress.)  But  whether 
officer,  agent,  or  employ^,  he  is  by  the  Constitution  entitled  to  compen- 
sation for  personal  services  taken  ^^for  the  public  use"  and  accepted 
by  the  Government,  and  the  act  of  August  7, 1882,  is  applicable  by  its 
own  terms  to  obtaining  the  service  and  to  paying  therefor.  This  lat^ 
ter  act  governs  and  sets  aside  pro  tanto  all  previous  laws  which  might 
appear  to  interfere  with  its  operation  and  execution.  The  appropria- 
tion it  makes,  is,  in  terms,  as  much  for  the  purpose  of  procuring  and 
compensating  the  services  of  General  Meigs,  as  those  of  a  foreman  or 
bricklayer,  draftsman  or  laborer,  officer  or  agent. 


Opinion  by  William  Lawrence,  First  Comptroller. 

The  services  for  which  the  claimant  asks  compensation  were  and  are 
to  be  rendered  either  (1)  by  virtue  of  the  requirement  made  of  him  by 
name,  in  the  act  of  August  7, 1882  (22  Stat,  324),  or  (2)  by  virtue  of  an 
appointment  made  by  the  Secretary  of  the  Interior,  or  by  virtue  ot 
both. 

I.  The  claimant  is  not  entitled  to  compensation  for  services  rendered 
under  the  requirement  made  of  him  by  name  in  the  act. 

1.  This  must  be  so,  because  the  duties  required  by  said  act  are  by  it 
added  to  the  duties  of  General  Meigs  as  a  retired  Army  officer,  and 
without  any  provision  for  compensation. 

The  act  of  August  7, 1882  (22  Stat.,  324),  requires  a  new  Pension 
Bureau  Building  to  be  erected,  ^^  under  the  supervision  of  General  M.  G. 
Meigs,  late  Quartermaster-General  United  States  Army,  retired.''  If 
this  official  designation  of  General  Meigs  is  a  mere  desoripHo  persana^ 
then  the  act  attempts  to  designate  a  private  citizen  to  perform  a  service 
without  any  specific  provision,  requiring  his  consent,  as  a  condition 
precedent  thereto,  and  without  any  provision  fixing  a  rate  of  compen- 
sation, or  declaring  him  entitled  to  payment  for  his  services.  It  is  not 
supposed  that  a  statute  can  thus  impose  such  duty  on  a  private  citizen. 
His  services  cannot  in  time  of  peace  be  taken  against  his  consent  with- 
out compensation.  But  this  act  does  not  thus  attempt  to  violate  the 
Constitution.  It  is  capable  of  a  construction  which  will  avoid  any  con- 
stitutional objection.  It  does  not  attempt  to  take  the  services  of  a  jpn- 
vate  citizen.  It  simply  imposes  new  duties  on  General  Meigs  as  a  retired 
Army  officer.  It  has  been  suggested  that,  as  a  question  of  constitu- 
tional power,  Congress  cannot  designate  a  private  citizen,  even  with 
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his  consent,  to  perform  duties  which  belong  to  the  executive  branch  of 
the  Government,  and,  perhaps,  in  some  cases  this  may  be  so.  Congress 
can  authorize  executive  officers  to  appoint  agents  to  execute  the  laws, 
but  if  a  statute  can  designate  agents  by  name  to  perform  the  duties  of  the 
executive  branch  of  the  Government,  legislative  and  executive  powers 
would  seem  to  be  somewhat  blended.  This,  perhaps,  may  be  incon- 
sistent with  the  theory  that  the  three  great  branches  of  the  Govern- 
ment— the  legislative,  executive,  and  judicial — are  independent  and 
coordinate.  (United  States  v.  Ferreira,  13  How.,  51.)  And  if  this  be 
80,  the  inference  is  all  the  more  clear,  that  Congress,  in  the  act  of  1882, 
imposed  a  new  duty  on  General  Meigs  as  an  officer,  and  not  as  a  private 
citizen.  There  is,  however,  high  authority  for  holding  that,  ^Hhe  legis- 
lature may,  unless  specially  restricted  in  the  Gonstitutionj  •  •  •  by 
statute  •  •  •  directly  provide  for  [offi^rs]^  •  •  •  named  and 
appointed  by  the  legislature.''  (1  Dill.,  Mun.  Corp.,  3d  ed.,  §  60;  Bal- 
timore V.  Board  of  Police,  15  Md.,  370, 455;  People  v.  Hulburt,  24  Mich., 
44;  Speed  v.  Crawford,  3  Mete,  Ky.,  207.) 

If  this  be  correct,  it  would  seem  that  Congress  may,  by  statute,  des- 
ignate a  person  named  or  otherwise  identified,  as  agenty  to  superintend 
the  erection  of  a  public  building. 

There  is  no  provision  of  the  Constitution  which  expressly  restricts  the 
authority  of  Congress  in  such  a  form  as  to  deny  its  power  directly  to 
provide  for  agents  "named  and  appointed''  by  statute. 

But  there  is  nothing  in  the  act  of  August  7,  1882,  to  indicate  that 
Congress  intended  to  designate  the  private  citizen^  M.  C.  Meigs,  as  an 
agent  charged  with  duties  to  be  performed  for  the  Government.  If  such 
had  been  the  purpose,  it  would  have  been  unnecessary  to  add  the  words, 
^Mate  Quartermaster-General,  United  States  Army,  retired."  Such 
official  designations  are  not  usually  given  in  acts  relating  to  private 
citizens.  It  must  be  assumed  that  they  were  used  for  a  purpose — to 
show  that  the  "supervision"  required  was  a  duty  imposed  upon  the 
officer.  If  Congress  had  intended  to  require  this  "supervision"  of  the 
citizen^  Meigs,  and  not  of  the  offi^oer^  it  is  reasonable  to  infer  that  com- 
X)ensation  would  have  been  prescribed.  Even  with  compensation  his 
time  and  services  as  a  private  citizen  can  not  be  taken  by  act  of  Con- 
gress without  his  consent,  and  with  his  consent  they  may  be  thus  taken 
without  compensation.* 

*It  way  well  ba  dou'ited,  whether  the  »ervioe«  of  a  citizen  oome  wiihin  the  ujeaiiiug 
of  •'pri/ttte  pri>perty,''  which,  by  the  Coustitution,  cannot  be  taken  "for  public  use 
without  Just  coinpenHation." 

In  CoiuiiiitiaionerH  p.  Withers  (29  Mins.,  1)  it  was  held  that,  *'in  contemplation  of 
this  clause  in  the  [State]  constitution  [that  private  property  shall  not  be  taken  for 
pablic  use  without  Just  compensation],  it  meaus  suoh  property  of  a  specific,  fixed,  and 
iangibU  nature,  capable  of  being  had  in  possession,  and  transmitti'd  to  another,  as 
hoasen,  lands,  and  chattels.'' 

Other  courts  have  extended  the  meaning  of  the  words  so  as  to  include  choses  in 
action.  (People  v,  Eddy,  4:i  Cal.,  331 ;  Savinj;  and  Loan  Society  v.  Austin,  46  Id.,  415, 
434.)  "  All  property,  no  matter  whether  real  or  personal,  whether  suHceptible  of  man- 
nal  posspssion,  or  a  mere  chose  in  action,"  it  is  now  considered  by  the  highest  anthor- 
ities,  may  be  taken  by  virtue  of  the  rii2:ht  of  eminent  domain.  (Sedgwick,  Conatruction, 
38JD83 
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As  private  citizeu,  he  was  not  cotupelled  to  accept  any  such  agenq/; 
as  an  officer,  he  conld  not  decline  to  render  the  service  the  statute 
required.  Congress  evidently  had  in  view  the  latter,  or  provision 
would  have  been  made  for  the  contingency  of  his  refusal  to  accept  the 
agency.  The  building  mentioned  in  the  act  can  be  erected  only  "under 
the  supervision  of  ^  General  Meigs.  His  refusal  to  take  the  supervision 
would  prevent  the  execution  of  the  statute.  Congress  evidently  in- 
tended to  impose  a  duty  in  a  mode  in  which  its  performance  could  not 
be  lawfully  declined.  Hence,  the  act  of  1882  devolved  a  duty  upon 
the  officer  J  and  not  upon  a  private  citizen. 

This  conclusion  seems  all  the  more  certain  from  the  fact  that  Congress, 
in  the  initial  act  for  the  erection  of  a  Pension  Building,  certainly 
imposed  the  duty  of  supervising  the  erection  thereof  on  the  Quarter- 
master General  of  the  Army,  as  a  part  of  or  in  addition  to,  his  official 
duties,  and  without  additional  compensation.  Thus,  the  act  of  March 
3,  1881  (21  Stat.,  448),  expressly  declares  that  the  building  shall  be 
"  erected  *  •  •  under  the  supervision  of  the  Quartermaster-General 
of  the  United  States  Army."  General  Meigs  was  then  the  Quarter- 
master-General on  the  active  list.  This  act  also  required  him  to  select 
the  site  of  the  building,  subject  to  the  approval  of  the  Secretary  of  War 
and  of  the  Secretary  of  the  Interior.  He  couhi  not  claim  compensation 
for  services  rendered  under  that  aet.  (Rev.  Stat.,  1764.)  It.  provides  for 
none.  No  appropriation  was  made  for  paying  for  services,  nor  for  any 
purpose  except  "for  the  purchase  of  a  suitable  site.^  This  act  did  not 
appropriate  money  for  the  erection  of  the  building,  yet  it  made  a 
permanent  provision  thfet,  whenever  tliereafter  the  building  should  he 
erected,  it  should  be  under  the  supervision  of  the  offi>cer — ^the  Quarter- 
master-General. When  the  act  of  August  7, 1882,  was  passed.  General 
Meigs  had  ceastul  to  be  Quartermaster-General,  and  had  become  "late 

Stat,  and  Const.  Law,  nl^.)  That  ^Hbe  right  of  compeusation  *  *  *  does  not 
exist  in  cases  where  the  right  to  the  pi*operry  tnken  is  not  absolutely  vested  at  the 
time  of  the  legislative  act  aitecting  it"  (Id.,,  SXi,  r>:{4),  is  a  qnalification  of  importance. 

That  one's  occnj^ation,  profession,  or  bnsiness  i.s  not  property  in  the  sense  in  which 
that  word  is  nsed  in  the  Constitution  of  the  United  States  and  the  various  State  con- 
stitutions, may  be  inferred  ftoni.  the  decisions  which  sustain  the  validity  of  license 
taxes,  though  by  constitutional  provision  taxation  is  required  to  be  ad  ratorein. 

In  Georgia  it  woj)  distinctly  ruled,  that  a  tax  on  retail  dealers  in  liquor,  ''was  not 
a  tax  on  property"  (Bohler  r.  Schneider,  49  Ga.,  200),  and  that,  ''a  tax  upon  oodtpa- 
tion  or  employment  *  *  *  has  no  reference  to  property"  (42  /d.,  600).  But  that, 
Meif^s,  as  a  citizen j  was  not,  by  the  act  of  August  7, 1882,  reqnire<l  to  render  gratnitoos 
services  to  the  Government,  is  no  less  clear  than  that  such  requirement,  would  not  be 
the  taking  of  private  property  for  public  use. 

It  is  not  to  be  presumed  that  Congress  ever  means  to  impose  special  burdens,  be- 
cause enuality  of  rights  is  the  fundamental  maxim  of  government.  (Cooley,  Const. 
Llm.,  4th  ed.,  493.)  To  construe  this  act  as  requiring  services  from  a  citizen  to  be 
rendered  gratuitously,  would  be  to  impose  upon  him  duties  not  imposed  upon  the 
community  at  large,  and  to  deprive  him  to  a  certain  extent  of  his  natural  "liberty,** 
which  is,  equally  with  *•  property,"  protected  by  the  Constitution.  That  the  act,  if 
applied  to  a  private  Htizeuy  contemplated  compensation  for  such  services,  and  not  thftt 
it  meant  to  transcend  the  *'due  bounds  of  legislative  power/'  would  be  the  proper 
construction.  To  hold  that  no  compensation  was  prescribed,  because  Congress  con- 
sidered the  services  as  due  from  the  offiotr,  Meigs,  .reconciles  all  views,  and  dispenses 
with  the  necessity  of  a  constructive  grant  of  salary,  which  is  really  denied  by  opera- 
tion of  section  1764  of  the  Revised  Statutes. 
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Qaartermaster-General,  United  States  Army,  retired,"  and  this  statute 
transferred  the  duty  of  supervision  from  the  Quartermaster-General  on 
the  active  list,  to  the ''Quartermaster-General,  United  States  Array, 
retired,"  and  speciiically  named  him  as  such,  and  so  charged  him  with 
the  duty  which  had  been  i)reviously  devolved  upon  him  as  an  officer  on 
the  active  list.  But  the  act  of  1882,  like  that  of  1881,  makes  no  pro- 
vision for  compensation  for  the  services  of  such  officer.  It  is  reasonable 
to  infer  that  Congress  in  both  acts  intended  to  require  the  services 
without  compensation,  because  both  are  silent  as  to  any  provision 
therefor.  The  silence  of  the  latter  act  is  quite  as  significant  of  the 
purpose  of  Congress  as  that  of  the  former.  And  as  to  such  cases, 
section  1764  of  the  Revised  Statutes  provides  that  no  compensation 
can  be  paid  for  services,  unless  such  compensation  is  ^^  expressly  au- 
thorized by  law."  It  was  in  new  of  this,  that  the  Indian  appropria- 
tion acts  of  May  17,  1882  (22  Stat.,  85),  and  March  1, 1883  (Td.,  448), 
expressly  authorize  compensation  to  B.  H.  Pratt,  a  captain  in  the 
Army,  for  services  at  the  Indian  industrial  school  at  Carlisle,  Pennsyl- 
vania. But,  if  this  were  not  so,  the  payment  of  the  compensation 
claimed,  as  will  be  shown  hereafter,  is  prohibited  by  section  1765  of  the 
Revised  Statutes. 

2.  General  Meigs  as  a  retired  Army  officer,  is  still  an  offi4)er  in  the  public 
service.  Section  1094  of  the  Revised  Statutes  declares  that,  'Hhe  Army 
of  the  United  States  shall  consist  of"  certain  officers  and  departments 
named,  and  "  the  officers  of  the  Army  on  the  retired  list." 

In  the  case  of  United  States  v.  Tyler  (105  U.  S.,  244),  the  Supreme 
Court  said : 

"  It  is  impossible  to  hold  that  men  who  are  by  statute  declared  to  be 
a  part  of  the  Army,  who  may  wear  its  uniform,  whose  names  shall  be 
borne  upon  its  register,  who  may  be  assigned  by  their  superior  officers 
to  specified  duties  by  detail  as  other  officers  are,  who  are  subject  to  the 
rules  and  articles  of  war,  and  may  be  tried,  not  by  a  jury,  as  other  cit- 
izens are,  but  by  a  military  court-martial,  for  any  breach  of  those  rules, 
and  who  may  finally  be  dismissed  on  such  trial  from  the  service  in  dis- 
grace, are  still  not  in  the  military  service^  (s.  c,  16  Ct.  CI.,  223:  8.  C,  17 
Id.,  437). 

In  Tyler  v.  United  States  (16  Ct.  CI.,  235),  it  is  said  of  retired  Army 
officers  that  "being  officers  in  the  Army,  Congress  can  at  any  time  impose 
upon  them  special  duties  which  they  would  he  forced  to  perform.''^  And  in 
Captain  Tyler's  motion  (18  Jd.,  27),  the  principle  is  reaffirmed  that  a 
retired  Army  officer  is  *'in  the  service  of  the  United  States." 

3.  Congress  had  constitutional  power  to  require  of  General  Meigs,  d^ 
an  officer,  the  duty  specified  in  the  act  of  1882.  In  an  opinion,  Feb- 
ruary 1, 18t6  (15  Op.  Att.-Gen.,  535),  the  Attorney-General,  discussing 
the  power  of  Congress  to  add  to  the  duties  of  a  marshal  without  giving 
additional  compensation,  said :  "It  will  not  be  questioned  that  Con- 
gress has  the  power  to  add  such  duties,  and  that  whether  these  warrant 
additional  pay,  is  entirely  a  matter  of  legislative  discretion."    This  is 
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fully  sapported  by  authority  (1  Dill.  Mun.  Corp.,  3d  ed.,  §§  229,  233; 
Burr's  case,  17  Ot.  CL,  384).  In  Converse  v.  United  States  (21  How., 
475),  the  Sopreme  Court  said: 

^*  Undoubtedly  Congress  has  the  power  •  •  •  to  deny  compensa 
tion  altogether,  if  the  ofQcer  chooses  to  perform  tbe  services  [extra  ser- 
vices as  an  agents  having  no  connection  with  any  ofQcial  duty] ;  or  they 
[iij  may  require  an  officer  holding  an  office  with  a  certain  salary  •  •  • 
to  perform  any  duty  directed  by  the  head  of  a  department,  h.)wever 
onerous  or  hazardous,  without  additional  compensation." 

So  it  was  said  by  the  Attorney-General,  February  1, 1876  (15  Op.  AtL- 
Gen.,  536),  <Hhat  the  ordinary  compensation  of  an  officer  is  a  full  con- 
sideration for  the  whole  of  his  time,  and,  therefore,  that  such  time,  if 
not  now  fully  employed,  may  he  appropriated  entirely  whenever  Con- 
gress may  choose;  •  •  •  such  additional  appropriation  of  his  time 
and  faculties  constitutes  no  consideration  upon  which  to  base  the  suppo- 
sition of  an  implied  promise,  or  even  an  equity  for  compensation''  (An- 
drews V.  United  States,  2  Story,  202). 

It  is  well  settled  by  a  long  course  of  legislation  in  Congress,  and  in 
our  States,  that  new  duties  may  be  added  to  an  office,  and  that  no  ad- 
ditional compensation  can  be  demanded  therefor,  unless  authorized  by 
statute.  The  act  of  June  25, 1860  (12  Stat.,  106),  appropriated,  "  for  the 
completion  of  the  Washington  aqueduct,  five  hundred  thousand  dollars, 
to  be  expended  according  to  the  plans  and  estimates  of  Captain  [M!.  C] 
Meigs,  and  under  his  superintendence."*  He  was  then  on  the  active 
list  of  the  Army.  A  statute  which  adds  a  duty  to  an  office^  is  different 
in  principle  from  one  which  adds  to  the  duties  of  a  named  officer^  since 
in  the  former  case  a  change  of  the  officer  carries  the  duty  to  his  sac-' 
cesser  (United  States  v.  Ferreira,  13  How.,  47,  51). 

*  Jnne  25,  1860,  this  bill  was  by  the  Preaideot  sent  to  the  Honse  of  RepresenftatiTes 
with  a  message  as  follows : 

To  the  House  of  Reprtseniaiives : 

I  have  approved  and  siKoed  the  bill  entitled  <'An  act  making  appropriations  for 
sundry  civil  expenses  of  the  Government  for  the  year  ending  the  30th  June,  eighteen 
hundred  and  sixty-one." 

In  notifying  the  Hunse  of  my  approval  of  this  bill,  I  deem  it  proper,  under  the 
peculiar  circumstances  of  the  case,  and  in  accordance  with  precedent,  to  make  a  few 
explanatory  observations,  so  that  my  course  in  relation  to  it  may  not  hereafter  bemia- 
understciud. 

Amid  a  great  variety  of  important  appropriations,  this  bill  contains  an  appropria- 
tion **  For  the  completion  of  the  Washingto"  aqueduct,  five  hundrfd  thousand  dollars, 
to  be  expended  according  to  the  plans  and  estimates  of  Captain  Meigs,  and  under  hia 
superintendence:  Provided^  That  the  office  of  engineer  of  the  Potomac  water-works  is 
hereby  abolished,  and  its  duties  shall  hereafter  l>e  discharged  by  the  chief  engineer  of 
the  Washington  aqueduct.'^  To  this  appropriation  for  a  wise  and  beneficial  object  I 
have  not  the  least  objection.  It  is  true  1  had  reascm  to  believe,  when  tbe  last  appro- 
priation was  made,  of  eight  hundred  thousand  dollars,  en  the  12th  June,  ld58,  "  for 
the  completion  of  the  Washington  aqueduct,"  this  would  have  been  sufficient  for  the 
puriK)8e.  It  is  now  discuvered,  however,  that  it  will  require  half  a  million  more  "for 
the  completion  of  the  Washington  aqiiedm-t ;  ^  and  this  ought  to  be  panted. 

The  Captain  Meigs  to  whom  the  bill  refers  is  Montgomery  C.  Meigs,  a  captain  in 
the  corps  of  engineers  of  the  Army  of  the  United  States,  who  has  superintended  this 
work  from  its  commencement,  under  the  authority  of  the  late  and  present  Secivtary 
of  War. 

Had  this  appropriation  been  made  in  the  osnal  form,  no  difficulty  could  have  anaen 
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Undoubtedly,  there  are  some  constitutional  limitations  on  the  power 
of  Congress  to  add  to  the  duties  of  officers  created  by  the  Constitution, 
and  by  it  charged  with  duties  of  a  specified  character.  Thus,  courts 
or  judges  cannot  be  required  to  perform  the  executive  duty  of  auditing 
accounts.  (Hayburn's  case,  2  DalL,  409;  United  States  v.  Ferreira,  13 
How.,  40;  United  States  v.  Todd,  Jd.,  52;  Beatty  v.  United  States, 
Dev.,  240.)  If  judges  or  courts  consent  to  act  in  such  cases  under  acts 
purporting  to  authorize  or  require  such  services,  they  do  so  merely  as 
commissioners  and  without  compensation.  Judges  and  courts  so  act  in 
approving  the  accounts  of  clerks  of  courts,  district  attorneys  and 
marshals  under  statutes  (Rev.  Stat,  846;  act  February  22,  1875,18 


npon  it.    This  bill,  however,  annexes  a  declaration  to  the  appropiiation  that  the 
money  is  to  be  expended  under  the  superintendifnce  of  Captain  Meigs. 

The  first  aspect  in  which  this  clause  presented  itself  to  my  mind  wns,  that  it  inter- 
fered with  the  right  of  the  President  to  be  **  commander-in-chief  of  the  Army  and 
Navy  of  the  United  States.'*  If  this  had  really  been  the  case,  there  would  have  been 
an  end  to  the  question.  Upon  farther  examination,  I  deemed  it  impossible  that  Con- 
gress could  have  intended  to  interfere  with  the  clear  right  of  the  President  to  com- 
mand the  Army,  and  to  order  its  officers  to  any  dafy  he  might  deem  most  expedient 
for  the  pnblic  interest.  If  they  could  withdraw  an  officer  from  the  command  of  the 
President  and  select  him  for  the  performance  •f  au.execntive  duty,  they  niight,  upon 
the  same  principle,  annex  to  an  appit)priation  to  carry  on  a  war  a  condition  requir- 
ing it  not  to  be  used  for  the  defense  of  the  country  unless  a  particular  person  of  its 
own  selection  should  command  the  Army.  It  was  impossible  tnat  Congress  could  have 
bad  such  an  intention.  According  to  my  construction  of  the  clause  in  question,  it 
merely  designated  Captain  Meigs  as  its  preference  for  the  work,  without  intending  to 
deprive  the  President  of  the  power  to  order  him  to  any  other  army  dut^  for  the  per- 
formance of  which  he  might  consider  him  better  adapted.  Still,  whilst  this  clauKe  may 
not  be — and  I  believe  is  not—a  violation  of  the  Constitution,  yet  how  destructive  it 
would  be  to  all  proper  subordination,  and  how  demoralizing  its  efftict  upon  themora^e 
of  the  Army,  if  it  should  become  a  precedent  for  future  legislation.  Officers  might 
then  be  found,  instead  of  performing  their  appropriate  duties,  besieging  the  halls  of 
Congress  for  the  purpose  of  obtaining  special  an<f  choice  places  by  legislative  enact- 
ment. Under  these  circumstances  I  have  deemed  it  but  fair  to  inform  Congress  that, 
whilst  I  do  not  consider  the  bill  unconstitutional,  this  is  only  because,  in  my  opinion, 
Congress  did  not  intend,  by  the  language  which  they  have  employed,  to  interfere  with 
my  absolute  authority  to  order  Captain  Meigs  to  any  other  service  I  might  deem  ex- 
pedient. My  perfect  right  still  remains,  notwithstanding  the  clause,  to  send  him 
away  from  Washington  to  any  part  of  the  Union  to  superintend  the  erection  of  a 
fortification,  or  any  other  appropriate  duty. 

It  has  been  alleged,  I  think,  without  sufficient  cause,  that  this  clause  is  uncpnsti- 
tntionaly  because  it  has  created  a  new  office,  and  has  appointed  Captain  Meigs  to  per- 
form its  duties.  If  it  had  done  this,  it  would  have  been  a  clear  question,  because 
Congress  have  no  right  to  appoint  to  any  office,  this  being  specially  conferred  upon 
the  President  and  Senate.  It  is  evident  that  Ccmgress  intended  nothing  more  by  this 
clause  than  to  express  a  decided  opinion  that  Captain  Meigs  should  be  continued  in 
the  employment  to  which  he  had  been  previously  assigned  by  competent  authority. 

It  is  not  improbable  that  another  question  ot  grave  importance  may  arise  out  of 
this  clause.  Is  the4ippropriation  conditional,  ana  will  it  fall  provided  I  do  not  deem 
it  proper  that  it  shall  be  expended  under  the  superintendence  of  Captain  Mei^sf 
This  is  a  question  which  shall  receive  serious  consideration ;  because  upon  its  decision 
may  depend  whether  the  completion  of  the  water- works  shall  be  arrested  for  another 
season.  It  is  not  probable  that  Congress  conld  have  intended  that  this  great  and  im- 
portant work  should  depend  upon  the  various  casualties  and  vicissitudes  incident  to 
the  natural  or  official  lire  of  a  single  officer  of  the  Army.  This  would  be  to  make  the 
work  subordinate  to  the  man,  and  not  the  man  to  the  work,  and  to  reverse  our  great 
axiomatic  maxim  of  "  principles  and  not  men."  Upon  the  true  and  correct  decision 
of  the  clause  in  this  respect  I  desire  to  express  no  opinion.  I  repi^at  that  this  question 
shall  be  carefully  considered  should  its  decision  ever  become  necessary. 

JAMES  BUCHANAN.     , 

Washington,  June  25,  1860.* 

The  "Captain  Meigs''  referred  to  in  said  act  is  the  same  who  is  now  General  M.  C- 
iileiga,  retired.    In  an  argument  submitted  by  General  Meigs  in  this  case,  it  in  »aid, 
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Stat.,  «i33)  preparatory  to  a  final  allowance  by  accounting  oftioers,  and 
always  icithout  compensation.  So  there  may  possibly  be  constitational 
limitations  on  the  power  of  Congress  to  add  duties  to  officers  required 
by  the  Constitution  for  specific  purposes  but  created  by  statute.  Thus, 
the  question  which  seems  to  be'  suggested  by  President  Buchanan's 
message  of  June  25,  1860,  is  not  without  difficulty — whether  an  Army 
officer  on  the  active  list  can  be  charged  with  such  civil  duties  as  would 
interfere  with  the  authority  of  the  President  to  command  his  services 
in  active  military'  duty  f 

The  office  which  a  retired  Army  officer,  or  which  any  other  officer,  may 
hold,  presents  nothing  in  the  nature  of  a  << contract",  the  *^ obligation" 
of  which  is  violated  by  a  statute  requiring  additional  duties  of  such 
officer  (Const.,  Art.  I,  sec.  10). 

that  after  the  net  of  June  ^,  1860  (12  Stat.,  106),  wslh  passed,  <'a  high  officer  of  the 
(iovemment"  [the  Secretarj-  of  War]  ordered  **  Captain  Meigs  to  the  Golf  of  Mexico, 
relieving  liiiu  aH  far  as  he  could  from  this  and  other  duties,  superintendence  of  the 
construction  of  the  legislative  halls,  and  the  dome  of  the  Capitol,  and  of  the  construc- 
tion of  the  (xeneral  Post-Oflice  building,  by  attempting  to  commit  the  control  and 
expenditure  of  the  aqueduct  work  and  appropriation  to  another  officer.''  It  is  said, 
also,  that  after  this  "the  President  directed  that  Capt.  Meigs  return  from  exile  and 
resume  charge  of  all  the  works."  * 

The  act  of  March  3,  1851  (9  Stat,  609),  refers  to  some  party  not  named,  but  desig- 
nated us  'Hhe  architect  and  author  of  a  plan  of  the  custom-house  at  New  Orleans, 
and  re(]uires  him  to  ^*be  employed  at  a  salary  not  exceeding  eight  dollars  per  day,  to 
furnish  all  iuformation  relating  to  the  anatomical  [architectural]  parts  of  the  work." 

The  act  of  August  31,  1852  (10  Stat.,  87),  nrovidod  similar  compensation  for  *'an 
officer  detaiVd  from  the  corps  of  topograpnical  engineers^'  for  superintending  the 
erection  of  tlio  same  building.  Under  this  act,  G.  T.  Beauregard,  then  a  captain  in 
the  regular  Army,  was  detailed  to  said  service  and  paid  therefor  the  prescribed  com- 
pensation, in  addition  to  which,  as  the  records  of  the  Treasury  Department  show,  he 
wflH  paid  the  compensation  of  his  rank  as  a  military  officer. 

These  acts,  by  prescribing  campenaatian,  seem  by  inference  to  exclude  the  ri^ht  to 
any  for  services  rendered  under  other  act«,  requiring  them  of  officers,  but  without 
such  provision.  The  act  of  June  11,  1878  (20  8tat..,  103),  authorized  the  President  to 
detail  an  officer  from  the  Corps  of  Engineers  to  perform  the  civil  duties  of  a  Commis- 
sioner of  the  District  of  Columbia,  but  without  any  compensation  beyond  that  of  his 
military  office,  which,  however,  was  given  by  the  act  of  March  3,  1881  (21  Stat.,  460). 

Additional  duties  have  been  frequently  imposed  by  statute  on  salaried  officers  with- 
out provision  for  additional  compensation,  and  in  such  cases  none  has  l>een  claimed 
or  paid.     Reference  will  be  made  to  some  of  these. 

By  the  act  of  March  3,  1879  (20  Stat.,  397),  an  appropriation  was  made  for  a  lire- 
proof  building  for  the  use  of  the  National  Museum,  to  be  erected  under  the  direction 
and  supervision  of  the  Kegents  of  the  Smithsonian  Institution. 

The  Architect  of  the  Capitol  has  in  several  instances  had  additional  duties  aissigned 
to  him  by  Congress.  See  act  of  February  23,  Ibrtl  (21  Stat.,  331),  for  enlarging  City 
Hall;  actof  August  7, 1882  (22  Stat.,  330),  for  additional  accommodations.  Government 
Hospital  fur  the  Insane :  (Act  March  3, 1871,  16  Stat..  470;  15  Op.  Att.-Gen.,  188). 

The  act  of  August  5, 1882  (22  Stat.,  284,  sec.  6),  created  ''a  board  of  audit  consist- 
ing of  the  First  and  Second  Comptrollers  of  the  Treasury  and  the  Treaaurer  of  the 
United  States"  with  specified  duties.  This  imposed  duties  on  the  officers,  aa  they 
'were  or  might  be,  and  not  on  named  officers. 

The  act  of  August  7,  1882(22  Stat.,  331),  appropriates  ten  thousand  dollars'*  for 
the  erection  of  suitable  lire-escapes  and  stand-pipes  and  other  facilities  for  extin- 

fuishing  fire  in  the  Government  Printing  Office  and  the  Government  Hospital  for  the 
usane  *  *  *  to  be  expended  under  the  direction  of  the  Architect  of  the  Treasury, 
General  M.  C.  Meijfs,  and  the  Architect  of  the  Capitol."  Each  of  these  three  officers 
has  a  salary  prescribed  by  law.  If  General  Meigs  can  claim  compensation  for  services 
because  named  in  the  act  of  August  7,  1882  (22  Stat.,  324),  and  for  services  rendered 
thereunder,  it  would  be  difficult  to  perceive  why  he  and  the  other  officers  n^erred  to  i» 
'  said  act  of  August  7,  1882,  and  those  specified  in  other  similar  acts,  may  not  claim 
compensation  for  services  also.  But  any  claim  to  compensation  by  officers  under 
these  statutes  is  expressly  excluded  by  section  1764  of  the  Revised  Statutes. 
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It  has  beeu  said  that  ^^qaestious  of  salary  are  questions  of  contract." 
(Mitchell's  case,  18  Ct.  Gl.,  281:  Claims- Assignment  case,  3  Lawrence, 
Compt.  Dec,  22.)  And  this  may  be  true  for  the  purpose  for  which  it 
waa  stated.  But  it  is  equally  true  that  an  appointment  to  oi&ce  does 
not  generally  constitute  a  contract,  in  the  ordinary  sense,  or  with  the 
legal  effects  thereof.  Congress  cannot  change  rights  existing  under  a 
contract,  but  it  can  change  the  compensation  and  duties  of  an  office,  or 
abolish  it,  except  in  cases  otherwise  expressly  provided  by  the  Consti- 
tution. (2  Story,  Const.  1393  n.  1395  n. ;  1  Cooley,  Const.  Lim.  336  [277] ; 
1  Dill.  Mun.  Corp.,  3d  ed.,  230;  Fisher's  case,  15  Ct.  CI.,  323,  decided  on 
appeal  in  Supreme  Court,  Nov.,  1883;  Mitchell's  case,  18  Ct.  CI.,  281, 
decided  on  appeal  in  Supreme  Court, Nov.,  1883;  Butler  v.  Pennsylvania, 
10  How.,  416.)  So  a  party  to  a  contra^st  cannot,  as  a  general  rule,  re 
oover  the  compensation  therein  provided  for  him,  without  performing 
its  conditions,  but  an  officer  can  recover  his  salary  generally  although 
he  may  neglect  to  perform  the  duties  of  his  office.  (See  act  March  3, 
1883,  .22  Stat,  563,  sec.  4;  1  Dill.  Mun.  Corp.,  3d  ed.,  §  235,  and  cases 
cited.)  So  civil  offices  ma}'  generally  be  resigned  without  the  consent 
or  approval  of  any  authority,  but  a  party  to  a  contract  cannot  lawfully 
abandon  its  performance.  And  it  is  well  settled  as  to  officers,  that  ^Mf 
no  law  •  •  •  [has]  fixed  their  fees  or  pay,' their  services  must  be 
^atuitous."  (Boyden  v.  Brookline,  8  Vt.,  284;  Taft,  January  20, 
1877,  15  Op.  AttGen.,  187;  Pierrepont,  February  1,  1876,  Id.,  534.) 
However  this  may  be,  the  authority  of  Congress  to  require  of  a  retired 
Army  officer  the  i)erformance  of  such  civil  duties  as  will  not  interfere 
with  his  nominal  military  duties  cannot  be  doubted.  And  that  is  pre- 
cisely^ what  the  act  of  August  7,  1882,  does  as  to  General  Meigs. 

4.  But  if  this  were  otherwise — if  the  statute  requiring  these  civil 
duties  is  unconstitutional,  as  attempting  to  require  services  of  a  private 
citizen  without  his  consent,  then  General  Meigs  is  under  no  obligation 
to  perform  them.  If  he  choose  to  waive  his  right  to  object,  or  to  regard 
the  statute  as  authority  to  act  under  it,  he  cannot  claim  compensation 
for  his  services.  The  statute  has  provided  none.  Without  reference 
to  any  statute  on  the  subject  he  falls  within  the  maxim,  volenti  fit  non 
injuria.  The  Supreme  Court  has  said  that  Congress  may  deny  compen- 
sation beyond  salary  to  any  officer  even  "if  the  officer  chooses  to  perform 
the  [extra]  services.'*  (Converse  v.  United  States,  21  How.,  475.)  And 
the  statute  does  deny  compensation.  (Kev.  Stat.,  1763,  1764,  1765.) 
The  claimant  occupies  precisely  the  position  of  the  judges  who  audit  the 
accounts  of  clerks  of  courts,  marshals  and  district  attorneys.  And  it 
will  be  shown  hereafter  that  he  falls  within  the  prohibition  of  section 
1765  of  the  Revised  Statutes.  If  the  statute  purporting  to  require  civil 
duties  of  him  is  unconstitutional,  it  is  void.  A  void  .statute  is  as  no 
statute.  It  cannot  require  the  performance  of  duties.  The  jierformance 
of  services  under  it  can  raise  no  indebitatus  assumpsit  in  his  favor  against 
the  United  States.  The  Government  can  only  be  charged  with  a  lia- 
bility arising  under  a  valid  statute.     (Strong  r.  District  of  Colum- 
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bia,  1  Mackey,  265;  Exigency  case,  3  Lawrence,  Oompt.  Dec.,  107.)  A 
party  cannot  make  himself  a  creditor  of  the  Government  by  violating 
the  law,  or  doing  that  which  is  unauthorized.  It  follows  that  the  claim- 
ant has  no  right  to  compensation  for  services  rendered  by  virtue  of  his 
designation  in  the  act  of  August  7,  1882. 

6.  A  fatal  objection  to  the  payment  of  compensation,  for  services 
rendered  by  reason  of  the  designation  in  the  statute,  is  that  no  such 
compensation  has  been  claimed,  no  authority  has  fixed  any  amount  to 
be  paid  therefor,  and  the  duties  assumed  under  the  appointment  of  the 
Acting  Secretary  of  the  Interior  are,  to  some  extent  at  least,  diiFerent 
from  those  required  by  the  statute,  if  not  so  far  in  conflict  as  to 
render  the  performance  of  the  duties  of  both  positions  impossible.  The 
statute  requires  a  building  to  be  erected  *'  under  the  supervision  (xP 
General  Meigs.  The  Acting  Secretary  appointed  him  "to  be  Super- 
vising Engineer  and  Architect  for  the  erection  of"  the  same  building. 
The  duties  required  by  the  statute  and  by  the  appointment  are  not 
identical.  The  compensation  authorized  or  attempted  to  be  authorized 
is  for  services  under  the  appointment^  and  not  nnder  the  designation 
in  the  statute.  If  .the  duties  required  in  the  two  forms  named,  are 
incompatible^  as  would  seem  to  be  possible,  then  the  statute,  if  valid,  is 
violated,  and  no  right  to  compensation  could  grow  out  of  a  disregard 
of  its  provisions.  If,  however,  the  duties  are  compatible,  yet  if  the 
performance  of  one  would  necessarily  interrupt  or  prevent  the  per- 
formance of  the  other,  the  statute  would  be  equally  violated,  and  the 
same  result  would  follow.  It  may  be  that  a  proper  conclusion  as  to 
some  of  these  suggestions  could  only  be  reached  on  evidence  not  yet 
presented.  But,  in  any  view,  no  legal  ground  seems  to  be  presented  to 
sanction  the  payment  of  compensation. 

II.  The  claimant  is  not  entitled  to  compensation  nnder  the  appoint- 
ment of  the  Secretary  of  the  Interior. 

1.  Assuming  that  the  act  of  August  7, 1882,  is  valid  in  requiring,  to 
the  extent  therein  mentioned,  the  services  of  General  Meigs,  and  with- 
out compensation,  and  that  the  commission  of  the  Secretary  of  the  In- 
terior requires  the  same  services^  it  is  clear  no  compensation  can  be  paid. 
The  statute  fixes  the  right  of  the  Government  to  the  services  without 
eompensation.  Any  payment  would  be  a  gratuity^  which  no  ofllcer  is 
authorized  to  make.  (Andreaev.Redfield,12Blatchf.,407;  Saflford&Co^s 
case,  1  Lawrence,  Oompt.  Dec,  2d  tsd.,  262;  Gollins's  caae,  16  Ct.  Cl.,34.> 

2.  Whether  the  services  required  by  the  appointment  of  the  Secre- 
tary of  the  Interior  are  different  from,  or  the  same  as,  those  required  by 
the  act  of  ^ugust  7,  1882  (22  Stat.,  324),  still  no  compensation  can  be 
paid  therefor. 

(1)  This  is  the  necessary  effect  of  a  provision  of  the  Revised  Statutes 

as  follows: 

**Sec.  1765.  No  officer  in  any  branch  of  the  public  service^  or  any  other 
person  whose  salary^pay^  or  emoluments  arefixedy  by  law  or  regulations, 
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fthall  reenve  any  additional  pay^  extra  allowance,  or  compensation^  in  any 
form  whatever,  for  the  disbursement  of  public  money,  or  for  any  other 
service  or  duty  whatever,  unless  the  same  is  autliorized  by  law,  and  the 
appropriation  therefor  explicitly  states  that  it  is  for  such  additional 
pay,  extra  allowance,  or  compensation.'^ 

a.  It  has  already  been  shown  that  Generjil  Meigs,  as  a  retired  Army 
ofl3cer,  is  an  "officer  in  a  branch  of  the  public  service  •  •  •  whose 
salary  is  fixed  by  law,''  And,  as  such,  he  is  expressly  prohibited  from 
receiving  "  any  additional  compensation  for  any  other  service  or  duty 
whatever." 

b.  It  seems  to  be  supposed  that  this  prohibition  does  not  "embrace 
an  employment  which  has  no  •  •  •  connection  ♦  •  •  with  the 
line  of  •  •  •  official  duty"  of  an  officer.  (Converse  r.  United  States, 
21  How.,  471.)  But  the  Supreme  Court  has  said  in  effect  that  it  does 
embrace  such  employment,  unless  "the  amount  of  compensation^  for  such 
extra  services  is  ^^ authorized  by  lawP  (Id,,  471 .)  And  the  court  has  said 
"  the  great  object  has  been  to  establish  by  law  the  compensatvm  for  public 
services  •  •  •  and  not  leave  it  to  the  discretion  of  the  head  of  an 
executive  department."  (Id.,  470.)  And  the  prohibition  of  section  1 765 
is  especially  applicable  "to  officers  in  the  military  service"  (Id.,  471), 
although  its  "  words  are  general  and  undoubtedly  include  officers  in  every 
branch  of  live  public  service."  (Id,,  471.)  The  Supreme  Court  has  said 
such  officers  are  "i»  the  military  service.^^  (Tyler  case,  105  CT.  8.,  244; 
Capt.  Tyler's  motion,  18  Ct.  CL,  27.)  They  are,  therefore,  "in  a  branch 
of  the  public  service."  (Rev.  Stat.,  1765.)  But  if  ther^  could  be  any 
doubt  about  this,  the  act  of  August  7,  1882  (22  Stat.,  324),  makes  the 
supervision  of  the  erection  of  the  Pension  Building,  a  duty  in  connection 
with  the  military  office  held  by  General  Meigs.  Congress  deemed  this 
wise  and  just,  and  its  decision  is  conclusive.  A  militiary  officer  may  be 
charged  with  the  duty  of  supervising  the  erection  of  a  fort.  Why  not 
with  the  erection  of  a  building  in  which  to  conduct  the  business  requi- 
site to  secure  the  payment  of  pensions  to  soldiers f  At  all  events,  if 
Congress  shall  deem  it  proper  to  command  the  service  of  Army  officers, 
possessing  superior  learning,  ability,  and  experience  in  a  particular 
field  of  knowledge  and  usefulness,  accounting  officers  can  not  say  that 
a  law  i*equiring  this  is  invalid. 

c.  The  act  of  August  7, 1882  (22  Stat.,  324),  does  not  except  the  claim- 
ant from  the  prohibitions  of  section  1765  of  the  Eevised  Statutes.  If 
such  exception  is  made,  it  can  only  be  by  operation  of  a  repeal  pro  tanto 
of  section  1765.  There  is  no  such  exception  made  in  express  terms.  It 
can  only  be  so  made  by  language  clearly  creating  it.  (CI aims- Assign- 
ment case,  3  Lawrence,  Compt.  Dec,  29;  Osage-Land  case,  Id.,  368; 
Capt.  Tyler's  Motion,  18  Ct.  CL,  27.)  As  repeals  by  implication  are  not 
favored^  the  exception  mentioned  cannot  be  created,  unless  the  act 
of  1882  is  so  inconsistent  with  section  1765  that  both  cannot  stand 
together.  (United  States  v.  Taylor,  104  U.  S.,  218.)  If  both  acts  can 
be  executed  by  requiring  the  services  of  Oeneral  Meigs  without  corn- 
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pensatiou,  there  is  no  repeal  pro  tantOy  and  hence  no  exception  created 
in  his  favor.  The  quentiou  of  repeal  may  be  considered  as  arising  in 
two  aspects:  first,  that  the  act  of  1882  gives  the  Secretary  of  the  Inte- 
rior implied  authority  to  appoint  the  necessary  agents  to  erect  a  Pension 
Building;  and  second ^  that  said  act  in  terms  requires  the  services  of 
General  Meigs. 

First.  The  act  of  1882  undoubtedly  gives  the  Secretary  of  the  Interior 
implied  authority  to  select  the  necessary  agents  to  effect  its  objects. 
But  this  implied  authority  is  subject  to  the  restraints,  limitations,  and 
prohibitions  of  other  general  statutes,  including  section  1765.  This  act 
of  1882  is  as  fully  subjected  to  the  limitations  of  section  1765  as  if  both 
were  in  one  act.  In  legal  effect,  section  1765  becomes  incorporated 
into,  and  forms  a  part  of,  the  contract  by  which  General  Meigs  was 
employed,  or  constitutes  a  condition  in  the  terms  of  his  agency  appoint- 
ment. (Greenleaf,  Ev.,  292;  Keyser's  case,  4  Lawrence,  Compt.  Dec, 
294;  Paschal,  Annotated  Const.,  3d  ed.,  note^  157,  and  anthorities  cited.) 
When,  therefore,  the  act  of  1882  by  implication  says  to  the  Secretary 
of  the  Interior  that  he  may  employ  agents  to  erect  a  Pension  Building, 
•  it  also  says  to  him  that  if  he  employs  an  ^^  officer  •  •  *  whose  sal- 
ary is  fixed  by  law,"  such  officer  shall  not  receive  ^^any  additional  pay, 
extra  allowance,  or  compensation"  for  any  "service"  rendered  under 
such  employment.  Any  other  construction  of  the  statute  of  1882  would 
make  every  act,  appropriating  money  to  be  expended  under  the  author- 
ity of  the  head  of  a  Department  in  constructing  a  public  building  or 
work,  to  repeal  section  1765  as  to  all  salaried  officers  employed  in  ren- 
dering service  as  to  such  building  or  work.  No  such  claim  as  this  has 
ever  been  made.  It  would  be  against  all  usage  and  contrary  to  the 
universal  understanding.  The  question  whether  a  salaried  officer  is 
bound  to  render  service  under  such  employment  by  the  Secretary  of  the 
Interior  is  wholly  immaterial.  If  the  law  requires  the  officer  to  render 
such  service  his  duty  is  to  obey.  But  if  his  services  cannot  be  required 
against  his  consent,  and  he  voluntarily  renders  such  services  in  the 
face  of  law  which  denies  him  a  right  to  compensation,  he  is  without 
remedy.  His  right  is  settled  by  the  maxim,  volenti  fit  non  injuria. 
(Broom,  Leg.  Max.,  7th  ed.,  268;  Wilkes  v.  Dinsman,  7  How.,  125; 
Dogget  V.  Emerson,  1  Woodb.  &  M.,  3;  Plummer  v.  Webb,  Ware,  81.) 

Second.  The  act  of  1882  does  not  by  requiring  the  services  of  General 
Meigs,  except  him  from  the  prohibitions  of  section  1765.  It  is  assumed 
for  present  purposes  that  the  act  of  1882  in  requiring  such  services  is 
constitutional.  It  has  already  been  shown  that  additional  duties  may 
be  lawfully  imposed  on  a  salaried  officer  without  additional  compensa- 
tion. As  every  act  is  to  be  so  construed  as  to  make  it  constitutional,  if 
practicable,  this  act  must  be  held  to  impose  the  additional  duties  on 
General  Meigs,  a«  a  retired  Army  officer,  without  compensation.  In 
this  view  the  claimant  is  not  entitled  to  any  compensation  for  services 
under  the  act  of  1SS2,  and  hence  it  and  section  1765  can  both  stand  and 
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be  operative.     There  is  uo  priaciple  upon  which  a  repeal  pro  tanto  can 
be  inferred. 

(2)  The  compensation  to  which  a  retireil  Army  officer  is  entitled  is 
not  a  pension.  It  is  not  provided  for  in  any  statute  granting  pensions. 
It  is  specifically  declared  by  the  statute  to  be  *'payJ^  (Rev.  Stat.,  1269, 
1274,  1275.) 

In  this  respect  it  is  precisely  the  same  as  the  compensation  of  officers 
of  the  Army  on  the  active  list.  (Eev.  Stat,  1261-1268.)  Section  1765 
of  the  Revised  Statutes,  for  the  purpose  of  enforcing  its  prohibitions, 
uses  the  word  "  jjay."  And  this  prohibitory  legislation  grew  out  of  the 
claim  of  military  officers  to  extra  compensation. 

(3)  It  is  urged  in  argument  that  (a)  the  time  and  services  of  the  claim- 
ant are  his  own,  (b)  which  he  may  lawfully  sell  to  the  Government,  as 
fully  as  he  may  sell  brick,  or  other  building  materials  or  supplies.  But 
neitlier  of  these  allegations  is  correct,  and  if  either  is  incorrect,  his  right 
to  compensation  fails. 

a.  It  may  be  true,  that  subject  to  nominal  exceptions,  the  time  of  a 
retired  Army  officer  is  his  own,  to  use  in  every  lawful  mode.  (Rev. 
Stat.,  1253-1260.)  But  the  statute  which  confers  this  right,  is  amended 
by  the  later  act  of  August  7,  18S2,  so  as  to  require  additional  services 
*of  General  Meigs.  It  has  already  been  shown  that  this  latter  act  has 
add^d  to  the  nominal  military  duties  otherwise  required  of  General 
Meigs,  the  furtlier  duty  of  supervising  the  erection  of  a  Pensiou  Build- 
ing. The  time  thus  required  is,  therefore,  not  his  own — it  lawfully  be- 
ongs  to  the  Government. 

h.  But  if  this  were  not  so,  he  cannot  lawfully  sell  it  to  the  Govern- 
ment. He  may  sell  to  the  Government  building  materials  and  supplies, 
because  no  statute  has  denied  the  inherept  natural  right  to  do  so.  But 
section  1765  of  the  Revised  Statutes  expressly  declares,  that  he,  as  a 
salaried  officer,  or  officer  entitled  to  ^'pay  "  shall  receive  no  compensa- 
tion *'  in  any  form  whatever  ^  for  "  any  other  service  or  duty  whatever." 
No  strouger  language  could  be  used  to  exclude  the  right  of  the  claim- 
ant to  receive  compensation  for  the  personal  services  in  question.  The 
act  of  August  7,  1882,  imposes  a  "  duty""  on  General  Meigs  to  render 
^^serviee^^  as  therein  provided  and  he  is  thus  clearly  within  the  pro- 
liibition  of  section  1765.  One  of  the  objects  of  this  section,  evidently,  is 
to  equalize  the  pecuniary  benefits  arising  from  salaried  offices,  or  to  pre- 
vent their  holders  from  obtaining  compensation  for  unofficial  services, 
or  for  services  pertaining  to  an  office  not  held  by  them,  in  addition  to 
that  which  the  law  has  declared  sufficient  for  the  whole  public  services 
and  time  of  an  officer.* 

*The  annnal  compensatiou  of  General  MeigH,  aa  a  retired  Array  officer,  i8|4,12G, 
-which  with  93,650,  if  allowed  the  per  diem  compensation,  claiuied  under  the  appoint- 
ment of  the  Acting  Secretary  of  the  Interior  woald  make  a  total  of  $7,775  for  a  year.  This 
amount  would  still  be  inoreasedt  if  he  can  claim  compensation  for  services  rendered, 
bothj  under  his  designation  by  name  in  said  act  of  August  7,  ldH2  (22  Stat.,  324),  requir- 
ing his  services  in  supervising  the  erection  of  the  Pension  Building,  and  under  his 
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(4)  The  question  arising  in  this  case  is  substantially  decided,  in  prin- 
ciple at  least,  in  Captain  Tyler's  motion  (18  Ct.  CL,  25).  Section  5498 
of  the  Revised  Statutes  prohibits  under  penalty  "  every  officer  of  the 
United  States"  from  acting  as  an  ''agent  or  attorney  for  prosecuting 
any  claim  against  the  United  States.''  A  motion  was  made  in  the  Court 
of  Claims  that  Capt.  R.  W.  Tyler,  a  retired  officer  of  the  Army,  might 
be  allowed  to  assist  in  prosecuting  certaim  claims  in  suits  against  the 
United  States.  The  court  overruled  the  motion,  holding  that  a  "re- 
tired officer  of  the  Army  is  an  officer  of  the  United  States  within  the 
meaning  of  Rev.  Stat.,  section  5498,"  and  so  prohibited  him  from  acting 
as  attorney  for  prosecuting  a  claim  against  the  United  States.  That 
being  a  penal  statute,  is  to  be  strictly  construed,  while  section  1765  of 
the  Revised  Statutes  is  not  liable  to  the  same  construction:  Yet,  if  the 
prohibition  contained  in  section  5498  applies  to  a  retired  Army  officer, 
"  whose  time  is  his  own,"  it  is  difficult  to  perceive  any  reason  why  sec- 
tion 1765  does  not  prohibit  such  officer  from  receiving  compensation 
for  personal  services  to  the  United  States.  This  is  the  inference,  at 
least,  which  seems  to  arise  from  the  opinion  of  the  Court  of  Claims  in 
Hedrick's  case  (16  Court  CI.,*  103)  and  in  the  Collins  case  (15  Ct.  CI.,  40). 

(5)  It  seems  to  be  supposed  that  the  Secretacry  of  the  Interior  has, 
nnder  the  act  of  August  7, 1882  (22  Stat.,  324),  authority  in  his  discretion 
to  employ  such  agents,  and  pay  such  compensation  for  services  in  connec- 
tion with  the  erection  of  the  Pension  Building  as  he  may  deem  propen 
and  that  the  accounting  officers  cannot  revise  his  judgment  thereon,  in 
support  of  which  are  cited  United  States  i?.  Jones  (18  How.,  92),  and 
Barnett  &  Co.'s  case  (16  Ct.  CI.,  515,  521). 

a.  The  act  of  August  7, 1882,  expressly  requires  the  Pension  Building 
to  be  erected  "  under  the  supervision  of  General  M.  0.  Meigs."    Assum- 


denignation  by  name  in  the  other  act  of  August  7,  1882  (22  Stat.,  3:U),  requirtoe  his  aer- 
▼1068  in  directing  expenditures  for  the  erection  of  flre-escapes,  stand-pipes,  &o. 

The  Attorney -General  has  said,  that  the  Departments  **  are  to  presume  that  the 
ordinary  compensation  of  an  officer  is  a  full  oonsideralion  for  the  whole  of  his  time,^ 
(15  Op.  Att.-Qen.,  536.)  That  was  said  of  an  officer  on  active  duty  in  an  office  which 
required  his  whole  time.  And  if  this  view  be  correct  as  to  suck  ojJEoer,  it  would  seem 
to  apply  with  greater  foro-e  to  an  officer  with  only  nominal  official  duties.  And  the 
Attorney -General  said,  the  time  of  an  officer  **  if  not  now  fully  employed,  may  be  appro- 
priated entirely,  whenever  Congress  ma^  choose,''  and  without  additional  compensa- 
tion. The  principles  stated  in  tnat  opinion  seem  conclusive  against  the  claim  in  this 
case.  One  of  the  evident  purposes  of  section  1765  of  the  Revised  Statutes  was  to  pr^ 
vent  any  one  officer  from  securing  for  extra  services,  compensation  in  addition  to  his 
paff  as  an  officer.  Its  policy  seems  to  be  to  prevent  a  multiplication  of  benefits  in 
favor  of  one  per»ofi,  and  to  leave  the  way  open  for  others  less  favored  to  share  the 
emoluments  of  public  employment.  This  pollcv  is  not  onlv  enforced  by  section  17^ 
of  the  Revised  Statutes  but  by  section  1764,  which  provides,  that  '*no  allowance  or 
compensation  shall  be  made  for  any  extra  services  whatever  which  any  officer  *  * 
may  be  required  to  perform,  unless  expresslif  authorized  hg  law,"  (General  Meigs  is  an 
officer.  He  ia  required  by  the  act  of  August  7,  1882  (22  Stat.,  324),  to  perform  oert<ain 
duties.  No  compensation,  therefore,  is  '^  expresttly  authorized  by  law.  Hence,  under 
section  1764,  "  no  allowance  or  compensation  "  can  be  made  for  such  service.  If  this 
act  authorizes  the  Secretary  of  the  Interior  to  require  other  services  of  General  Meigs, 
he  cannot  be  paid  any  compensation  therefor,  because  none  is  *' expressly  authorize^l 
by  law."  If  the  Secretary  of  the  Interior  cannot  lawfully  require  the  services  of  Gen- 
eral Meigs,  then  he  is  not  under  obligation  to  render  any.  If  he  chooses  voluntarily 
to  do  so  his  right  to  compensation  is  denied  by  section  1765  of  the  Revised  Statutes. 
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ing  thiB  provision  to  be  valid,  uo  officer  had  any  authority  either  to 
appoint  General  Meigs  as  an  agent  to  render  that  service,  or  to  make  a 
contract  with  him  for  that  purpose.  And  if  this  be  so,  no  right  to  com- 
pensation for  that  service  could  arise  from  such  appointment  or  contract 
since  neither  could  be  thus  made.  This  duty  was  already  devolved  upon 
General  Meigs,  as  a  retired  Army  officer,  leaving  no  discretionary  or 
other  power  in  the  Secretary  of  the  Inteiior  as  to  that^  or  as  to  the 
compensaiion  therefor. 

b.  The  Secretary  of  the  Interior,  clearly,  had  discretionary  authority 
to  appoint  necessary  agents,  and  to  employ  persons  to  render  all  other 
services  necessary  to  erect  the  Pension  Building,  and  to  fix  their  com- 
pensation, except  in  so  far  as  this  or  otJier  statutes,  regulate  or  limit  that 
authority.  The  act  of  August  7,  1882,  so  far  as  implied  authority 
arises  under  it  to  prescribe  compensation  for  services  to  execute  its 
purposes,  and  section  1765  of  the  Revised  Statutes  are  in  pari  materia 
— they  are  both  to  be  considered  together,  and  effect  is  to  be  given  to 
both,  and  each  is  to  be  so  construed  as  not  to  interfere  with  the  opera- 
tion of  the  other.  Such  statutes  *<are  to  be  taken  together  as  forming 
one  system,  and  as  interpreting  and  enforcing  each  other"  (Palmer's 
case,  1  Leach,  3d  ed.,  393).  They  are  ^^explanatory  of  each  other''  (Rex 
V,  Lockdale,  1  Burr.,  447).  This  rule  of  construction  is  well  settled 
(United  States  v.  Taylor,  104  U.  S.,  218  5  Sedgwick  Construction  Stat, 
and  Const.  L.,  209;  Hardcastle,  Statutory  Laws,  58;  Bishop,  Written 
Laws,  82).  And  of  this  the  proper  accounting  officers  are  required  by 
law  to  judge  (Itev.  Stat.,  269,  277 ;  Hall's  Opinion,  1  Lawrence,  Compt. 
Dec,  2d  ed.,  App.,  509).  The  Secretary  of  the  Interior  has  under  the 
act  of  August  7, 1882,  implied  authority  to  employ  all  persons  and  appoint 
all  agents  he  may  deem  necessary,  and  to  prescribe  compensation  in 
his  discretion^  except  as  limited  in  said  act  and  by  section  1765  of  the 
Revised  Statutes.  With  his  discretion,  when  exercised  within  those 
limitSj  no  accounting  officers  can  interfere.  The  Secretury  is  the  sole 
and  final  judge.  And  this  is  all  that  is  decided  in  the  much  misun« 
derstood  and  misapplied  case  of  United  States  v.  Jones  (18  How.,  95). 
That  case — decided  by  a  divided  court — has  been  elsewhere  fully  con- 
sidered, and  it  is  unnecessary  to  repeat  what  has  been  there  said. 
(1  Lawrence,  Compt  Dec,  2d  ed.,  541,  559.)  In  the  Barnett  case  (16 
Ct.  CL,  521),  the  effect  of  the  action  of  the  Commissioner  of  Internal 
Bevenue  as  giving  a  right  of  action  in  that  court^  was  involved,  and  was 
properly  decided.  That  was  a  question  for  the  court,  not  for  account- 
ing officers,  to  decide.  The  authority  of  accounting  officers  was  not 
involved;  the  case  did  not  require,  and,  of  course,  there  could  not  be, 
any  decision  thereon.  This  is  clear  from  the  opinion  of  the  Supreme 
Court  in  United  States  v.  Savings  Bank  (104  U.  S.,  733).  The  principle 
stated  in  the  Bainett  case  applies,  not  universally  nor  generally,  but 
in  special  cases  when  a  statute  gives  the  head  of  a  Department  exclu- 
sive authority  to  employ.agents^and  fix  their  compensation,  and  when 
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such  authority  is  exercised  in  a  mode  not  to  conflict  with  any  law.  It 
is  not  supposed  the  case  was  intended  to  lay  down  any  other  rale 
than  this.  However  this  may  be,  accounting  oflScers  in  very  many 
cases  "  have  the  burden  of  responsibility  cast  upon  them  of  revising 
the  judgments"  and  of  "correcting  the"  real  "mistakes"  of  officers 
who  by  inadvertence,  mistake,  or  error  in  construing  statutes,  bave 
in  /oriw,  but  not  in  legal  effect,  created  a  liability  against  the  Unite^l 
States.  This  is  too  well  settled  to  admit  of  donbt.  It  is  shown  by  the 
nnanswerable  opinion  of  a  learned  Comptroller,  rendered  Febniary  10, 
1851  (1  Lawrence,  Compt.  Dec,  2d  ed.,  App.,  509).  If  this  were  not  so, 
the  accounting  system  would  be  of  but  little  value.  In  like  manner 
the  inadvertence,  mistakes,  or  errors  of  accounting  officers  in  coustroing 
statutes  are  equally  subject  to  revision  by  Congress,  and  by  the,/f«<i? 
auth<trityy  which  constitutes  the  highest  and  greatest  safeguard  for 
every  ri;;ht  of  every  citizen — a  tribunal  which  has  no  superior,  and 
which  commands  the  respect  of  the  world — THE  SuPBEUiE  Court  of 
THE  Uni'I'ED  States.  In  exceptional  cases,  other  courts  can,  to  a  lim- 
ited extent,  exercise  a  somewhat  similarjurisdictiou,  and  their  judgments 
are  to  be  obeyed,  and  are  always  entitled  to  the  highest  consideration 
and  respect  (3  Lawrence,  Compt.  Dec,  Introd,,  xxxiv).  So  the  action  oi 
executive  officers  in  the  execution  of  laws  is  always  entitled  to,  and 
must  receive,  the  highest  consideration  and  respect.  But  accounting 
officers  are  by  law  cliargcd  with  duties  which  they  have  no  discretion 
to  omit,  and  are  required  to  judge  within  the  jurisdiction  assigned 
them,  of  the  effect  of  laws,  and  to  act  on  the  conclusions  they  may 
thus  reach. 

III.  The  appointment  made  by  the  Secretary  of  the  Interior  did  not 
constitute  General  Meigs  an  officer. 

1.  It  is  well  settled  that  a  retired  Army  officer  may  hold  another 
compatible  civil  office,  and  be  entitled  to  receive  the  salary  of  both 
offices.  (Devens,  Attorney-General,  June  11,  1877,  15  Op.  Att.-Gen., 
306;  Collins  v.  United  States,  15  Ct.  CI.,  22.)  The  act  of  September 
30, 1850  (9  Stat.,  542),  prohibited  the  payment  to  one  person  of  the  sala- 
ries of  two  offices,  but  this  was  omitted  from  the  Revised  Statutes. 
(Collins's  case,  15  Ct.  CI.,  37.)  If  therefore  Gen.  Meigs  is,  under  the 
commission  of  the  Secretary  of  the  Interior,  an  officer,  he  may  be 
entitled  to  compensation  as  such. 

2.  In  those  cases  in  which  the  head  of  a  Department  is  charged  by 
an  appropriation  or  other  act  with  the  duty  of  erecting  a  public  build- 
ing, and  the  law  has  not  specifically  prescribed  the  agents  be  may 
employ,  he  may  appoint  the  necessary  agents  to  execute  the  doty  so 
imposed  on  him,  but  these  are  not  officers.  Thus,  in  Gratiot  v.  The 
United  States  (15  Pet.,  370),  it  is  said : 

"There  are  many  authorities  conferred  on  the  different  Departments 
of  the  Government,  which,  for  their  due  execution,  require  serrices 
and  duties  to  be  i)erformed,  which,  are  not  strictly  appertaining  to,  or 
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devolved  upon  any  particular  officers,  or  which  require  agencies  of  a 
special  discretionary  nature.  In  such  cases  the  Department  charged 
with  the  execution  of  the  particular  authority,  business,  or  duty,  has 
always  been  deemed,  incidentally,  to  possess  the  right  to  employ  the 
proper  persons  to  perform  the  same,  as  the  appropriate  means  to  carry 
into  effect  the  required  end." 

In  United  States  v.  Fillebrown  (7  Id,j  43),  it  was  held  that  the  com- 
missioners of  the  "jS'av3^  hospital  fund'^  had  authority  "to  appoint 
agents  and  superintendents  for  the  management  of  the  business  con- 
nected with  the  employment  of  the  fund." 

3.  Persons  so  appointed  have  uniformly  been  styled  agents^  and 
others,  especially  those  employed,  have  been  designated  as  employes, 
(Uniteil  States  v.  Germaine,  99  U.  S.,  508;  Swamp  Land  case,  2  Law- 
rence, Compt.  Dec,  2d  ed.,  136:  Clerks'  Investigation  case,  3  Td.j  248; 
Attorney  .General  Nelson,  September  21,  1843,  4  Op.  Att.Gen.,  248; 
Rev.  Stat,  3614,  3658:  Mallory's  case,  3  Ct.  CI.,  259;  Stone's  case, 
Id.^  260;  Kirby's  case.  Id,,  266;  Tyson's  cjise,  4  Id,,  386;  5  Op.  Att.- 
Gen., 754.) 

4.  The  Constitution  provides  that: 

"[The  President]  shall  nominate,  and  by  and  with  the  advice  and 
consent  of  the  Senate,  shall  appoint  ambassadors,  other  public  minis- 
ters and  consuls,  judges  of  the  Supreme  Court,  and  all  other  offi^eers  of 
the  United  States^  whose  appointments  are  not  herein  otherwise  provided 
for,  and  which  shall  be  established  by  law ;  but  the  Congress  may  by  law 
vest  the  appointment  of  suclj  inferior  officers,  as  they  think  proper,  in 
the  President  alone,  in  the  courts  of  law,  or  in  the  heads  of  Depart- 
ments."   (Const.,  Art.  2,  sec.  2.) 

Under  this  it  is  apparent  that  there  can  be  no  offi^cej  unless  it  is  estab- 
lished or  recognized  l3y  the  Constitution  or  by  act  of  Congress.  (United 
States  V.  Maurice  et  al,^  2  Brock.,  104,  105;  People  p.  Bedell,  2  Hill, 
N.  Y.,  196;  Field  r.  Girard  College,  54  Pa.  St.,  233;  Bender's  case.  1 
Lawrence,  Compt.  Dec,  2d  ed.,325;  s.  c,  Id.j  399;  Rheem's  case,  3  Id.^ 
307;  5  Op.  Att.-Gen.,  88,  754;  7  W.,  249.)  The  head  of  a  Department 
(cannot  create  an  office^  and  unless  it  be  created,  it  cannot  be  filled  by 
appointment.  The  creation  of  an  office  is  the  exercise  of  legislative 
power.  (1  Dill.  Mun.  Corp.,  3d  ed.,  207;  Hoboken  v.  Harrison,  30  N. 
J.  L.,  73.)  The  incidental  authority  of  the  head  of  a  Department  to 
carry  out  the  purposes  of  an  appropriation  act  cannot  extend  beyond 
the  reasonable  necessity  of  the  case,  and  this  is  satisfied  in  this  case  by 
the  appointment  of  an  agenU  Thus  in  United  States  v.  Maurice  et  al. 
(2  Brock.,  102),  Marshall,  C.  J.,  said:  "I  do  not  think  that  the  mere 
direction  [by  an  act  of  Congress]  that  a  thing  shall  be  done  [the  erec- 
tion of  a  public  work  by  the  President],  •  •  •  can  be  fairly  con- 
strued into  the  establishment  of  an  office  for  the  purpose,  if  the  object 
can  be  effected  without  one."  (Hoboken  v.  Harrison,  80  N.  J.  L.,  73 ; 
White  V.  Tallman,  2  Dutch.,  67;  1  Dill.  Mun.  Corp.,  3d  ed.,  207;  Whar- 
ton.  Agency,  §§  40,  127,  700;  The  Floyd  Acceptances,  7  Wall.,  680.) 

It  is  difficult  to  find  an  exact  definition  of  an  office  under  the  National 
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Constitution.  It  has  been  defined  '<a  public  charge  or  employment 
But  it  is  said  that,  ^<  although  an  office  is  ^an  employment,'  it  does  not 
follow  that  every  employment  is  an  office.  A  man  may  certainly  be 
employed  under  a  contract,  express  or  implied,  to  do  an  act,  or  perform 
a  service,  without  becoming  an  officer."  (United  States  v.  Maarioe  et 
al.y  2  Brock.,  103;  Bell  v.  United  States,  Twenty  Per  Gent  cases,  9  Ct. 
CI.,  303.)  This  definition  is  therefore  neither  complete  nor  accurate.  In 
United  States  v.  Hartwell  (6  Wall.,  393),  the  court  said : 

<^An  office  is  a  public  station,  or  employment,  conferred  by  the  ap- 
pointment of  government.  The  term  embraces  the  ideas  of  tenore, 
duration,  emolument,  and  duties."  (See  United  States  v.  Germaine,  99 
U.  S.,  511.) 

This  describes  qualities  some  of  which  are  essential  to  an  office— it 
gives  characteristics  or  attributes  of  an  office.  It  does  not  seem  to  pro- 
fess to  give  all.  So  far  as  it  defines  an  office  as  a  ^^  public  station  or 
employment,"  it  is  not  supposed  that  it  professes  to  give  a  comprehen- 
sive or  exact  definition  for  all  cases.  There  are  many  public  stations 
and  employments  which  are  ^ot  offices.  So  far  as  it  says  an  office  is 
conferred  "by  the  appointment  of  government,'' it  may  be  remarked 
that  legislative  officers  may  be  appointed  or  elected  by  either  House  of 
Congress,  or,  for  legislative  purposes,  may  be  cmated  by  statute  and 
appointed  in  the  mode  it  prescribes.  Executive  and  judicial  officers 
ai*e  appointed,  not  by  the  "government"  in  its  full  sense,  but  by  the 
President,  "by  and  with  the  advice  and  consent  of  the  Senate,"  except 
in  those  cases  in  which  Congress  has  by  law  vested  "  the  appointment 
of  inferior  officers  in  the  President  alone,  in  the  courts  of  law,  or  in  the 
heads  of  Departments."  So  far  as  it  declares  that  the  term,  office,  em- 
braces the  idea  of  emolument^  it  may  be  said  that,  according  to  the 
Attorney-General,  there  may  be,  "strictly  speaking,  public  officers" 
holding  offices  of  "  trust"  without  emolument.  (15  Op.  Att.-G«n.,  187.) 
The  court  was  not  dealing  with  exact  definitions,  but  stating  attributes 
of  an  office  with  reference  to  the  case  before  it. 

In  the  United  States  an  office  in  the  technical,  legal  sense  is  a  posi- 
tion of  public  trust  in  the  government,  or  some  branch  of  the  public 
service,  created  or  recognized  as  such  by  the  Constitution,  or  by  authority 
of  a  statute,  requiring  of  its  incumbent  the  performance  of  such  duties 
as  are  prescribed  or  recognized  by  the  authority  under  which  it  is 
created.*  A  dejure  officer  is  the  legally  appointed  and  qualified  incum- 
bent of  an  office.  Of  course  there  may  be  de  facto  officers,  and  so  stat- 
utes may  describe  persons  as  officers^  when  they  are  not  technically  so, 
.and  may  describe  officers  by  misnomers.  A  misnomer  does  not  change 
real  character.  Things  may  be  called  what  they  are  not;  they  may  be 
what  they  are  not  called.  Their  character  is  determined  by  what  they 
are,  rather  than  by  what  they  are  called. 

*  It  cannot  be  created  by  treaty.  (Holdon  v.  Joy,  17  Wall.,  2:26;  see  Ltawronoe  on 
the  Treaty  Power,  Law  Library  of  Cougrew,  chapter  18,  No.  2.) 
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There  seems  to  be  one  anomaly  in  oar  system  on  the  subject.  The 
Constitation  has  prescribed  the  mode  of  appointing  executive  and  judi- 
cial officers.  A  person  not  so  appointed  cannot  be  an  officer^  though  he 
may  perform  duties  having  all  the  requisites  of  those  belonging  to  a 
public  office.  (United  States  v.  Crermaine,  99  U.  S.^  508.)  In  such  case 
he  would  be  technically  an  officer,  if  appointed  by  the  head  of  a  Depart- 
ment under  a  statute  authorizing  it.  This  seems  to  present  a  class  of 
cases  in  which  official  character  is  determined,  not  alone  by  the  inherent 
quality  of  the  duties  required  and  services  rendered,  but  by  the  source 
of  the  appointment.  In  other  words,  we  may  be  compelled  to  call  one 
man  an  officer  and  another  an  agent,  though  both  are  performing  the 
same  character  of  service.  The  claimant  is  not  an  officer  by  virtue  of 
the  appointment  made  by  the  Secretary  of  the  Interior. 

5.  It  seems  to  be  supposed  that  the  act  of  August  7, 1882,  creates  an 
office,  and  makes  General  Meigs  the  incumbent  thereof.  This  act  was 
agreed  to  by  the  Senate  and  was  approved  by  the  President.  It  declares 
that  the  Pension  Building  therein  mentioned  shall  be  erected  <'  under  the 
supervision  of  General  M.  G.  Meigs,  late  Quartermaster-General,  United 
States  Army,  retired.^  The  President  did  not  act  after  the  approval  of 
this  statute  to  appoint  or  commission  any  officer  under  it.  The  Consti- 
tution declares  that  the  President  '<  shall  nominate^  and  by  and  with  the 
advice  and  consent  of  the  Senate  appoint  •  •  •  officers."  It  is 
said  by  an  eminent  author  that  the  words,  '^  shall  nominate,"  mean  ^^to 
recommend  in  writing  to  the  Senate  the  name  of  an  appointee  for  con- 
firmation. It  is  in  this  form  the  ^advice  of  the  Senate'  is  asked.  This 
is  the  sole  act  of  the  President,  and  is  voluntary P  (Marbury  v.  Madison, 
1  Granch,  137^  Story,  Const.,  1548;  Paschal,  Anno.  Const.,  3d  ed.,  175.) 
And  it  is  said  that,  ^^even  after  confirmation,  the  President  may  in  his 
discretion  withhold  a  commission;  and  until  a  commission  has  been 
signedy  the  appointment  is  not  fully  consummated.^  (4  Op.  Att.-Gen.,  218, 
603;  Paschaf,  Anno.  Const.,  176;  United  States  v,  Le  Baron,  19  How., 
74;  Story,  Const.,  1648-1554 ;  4  Jefferson's  Correspondence,  75, 317, 372 ; 
Bawle  on  the  Const.,  166;  Marbury  v.  Madison,  1  Granch,  157;  Moore's 
case,  95  U.  S.,  760;  Collins's  case,  14  Gt.  GL,  575;  S.  c,  15  Jd.,  31.)  It 
seems  clear  that  there  has  been  no  nomination  of  General  Meigs,  no 
confirmation  by  the  Senate,  no  commission  issued,  no  office  created,  and 
hence  that  the  claimant  is  not  an  officer  under  the  act  of  August  7, 1882. 
And  further,  from  what  has  been  already  said,  it  is  equally  clear  that 
under  the  approved  description  of  the  character  and  functions  of  an 
officer,  the  claimant  in  discharging  duties  in  relation  to  the  Pension 
Building  is  not  an  officer.  This  question  has  been  authoritatively  set- 
tled. The  Supreme  Court,  in  referring  to  a  statute,  which  in  terms 
imposed  non-judicial  duties  on  judicial  officers  therein  designated  by 
their  official  titles,  has  said  that,  ^' if  they  are  to  be  regarded  as  officers^ 
holding  offices  under  the  Government,  the  power  of  appointment  is  in 
the  President,  by  and  with  the  advice  and  consent  of  the  Senate;  and 
13133 2 


Digitized  by  VjOOQIC 


610  First  Comptroller's  Office,  Treasury  Department 

Congress  could  not  by  law,  designate  the  persons  to  fill  these  offixsesP  (United 
States  V.  Ferreira,  13  How.,  51.) 

It  follows  that  the  claimant  was  not  made  an  officer  by  the  act  of 
Augnst  7,  1882. 

IV.  So  far  as  any  assignment  to  duty  was  made  by  the  Acting  Seere- 
retary  of  the  Interior,  if  any,  bej-ond  the  duties  required  by  the  act  of 
Augnst  7,  1882,  it  would  seem  to  be  void. 

The  act  of  January  21, 1870  (16  Stat.,  62),  provides: 

"That  fl]  no  retired  officer  of  the  Army  shall  hereafter  be  assigned  to 
duty  of  any  At'nd,*  or  [2]  be  entitled  to  receive  more  than  the  pay  and 
allowances  provided  by  law  for  retired  officers  of  his  grade;  and  all  snch 
assignments  heretofore  made  shall  terminate  within  thirty  days  from 
the  passage  of  this  act." 

This  was  amended  by  joint  resolution  of  April  6, 1870  (16  Stat,  372), 
and  February  27,  1877  (19  Id.,  243),  and  carried  into  the  Revised  Stat- 
utes, 2d  ed.,  as  follows: 

"  Sec.  1259.  Retired  officers  of  the  Army  may  be  assigned  to  duty  at 
the  Soldiers'  Home,  upon  a  selection  by  the  commissionexs  of  that  insti- 
tution, approved  by  tbe  Secretary  of  War;  and  a  retired  officer  shall  not 
be  assignable  to  any  other  duty:  Provided,  That  they  receive  from  the 
Government  only  the  pay  and  emoluments  allowed  by  law  to  retired 
officers." 

*The  following  oflScial  order  is  given  for  information : 

[Genenl  Orders  No.  15.] 

Headquarters  of  the  Army, 
Adjutant-Gexeral's  Office, 

Watkirngtony  Feftruar^  5,  1870. 

I.  Under  the  proviaions  of  the  act  apj^roved  Jannary  SI,  1870  (QeneraL  Orders  No. 
9),  all  retired  officers  who  have  been  assigned  to  dnty  will  be  oooHidered  as  relieyed 
f^om  such  assignment  on  the  2lBt  instant,  and  will  proceed  to  snch  homes  as  they  may 
elect. 

II.  Retired  officers  detailed  as  professors  at  colleges  (under  the  act  of  Jnlv^S,  1866, 
section  26),  will  be  considered  as  relieved  from  the  detail,  but  they  are  at  liberty  to 
remain  at  tbe  colleges,  if  they  desire,  under  any  private,  arrangements  with  the  an- 
thorities  thereof. 

III.  It  is  understood  that  retired  officers  may  enter  upon  any  jpHvola  hu»lne$9;  that 
they  have  a  right  to  change  their  place  of  residence,  or  travel  at  their  own  pleasaxe, 
without  further  authority,  except  to  leave  the  United  States  to  go  beyond  sea  (para- 
graph 1^,  Regulations  of  1863) :  and  that,  unless  specially  exempted,  they  shonld  re- 
port their  address  monthly  to  the  Adjutant- Qeneral. 

IVi  In  thus  performing  a  duty  which  the  law  imposes,  the  Secretary  of  War  and 
General  of  the  Army  take  occasion  to  express  their  regret  that,  in  the  natural  coarse 
of  things,  the  long  continuance  of  most  faithful  devotion  to  duty  on  the  part  of  the 
officers  concerned  must  at  last  terminate.  Donbtless  in  most^  if  not  in  all  casesy  a 
respite  from  unceasing  toil  and  responsibility  will  be  grateftil^  if  not  necessary,  com- 
ing as  it  does  in  this  involuntary  form,  and  without  a  possibility  of  implied  reproaclu 
The  best  wishes  of  the  Ctovemment  for  their  ftiture  comfort  and  happiness  follow 
these  veteraus,  and  those  who  have  preceded  them  in  retirement  from  all  service,  to 
the  homes  of  their  choice. 

By  command  of  General  Sherman : 

E.  D.  T0WN8END, 

A^utant-Oenerml. 

After  this  order,  acts  were  passed  July  15,  1870  (16  Stat,  390,  ch.  S94,  see.  S3;  act 
February  27, 1877  (19  Stat,  283,  oh.  69).    See  Bev.  Stet.,  1260. 
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The  act  of  Janaary  21, 1870,  seems  to  be  so  general  and  comprehen- 
sive, as  to  prohibit  the  assignment  of  a  retired  Army  officer  "  to  duty  of 
any  kind."  And  this  prohibits  such  assignment,  either  by  the  War 
Department  for  military  duty,  or  by  the  head  of  any  other  Department 
for  any  other  duty.  This  result  is  made  all  the  more  manifest  by  the 
clause  which  declares  a  retired  oflQcer  shall  not  "be  entitled  to  receive 
more  than  the  pay  and  allowances  provided  by  law  for  retired  officers 
of  his  grade."  This  latter  clause  is  not  carried  into  section  1259  of  the 
Revised  Statutes,  doubtless,  because  it  was  wholly  unnecessary,  since 
if  a  retired  officer  could  not  "be  assigned  to  duty  of  any  kind,"  of  course 
he  could  not  "be  entitled  to  receive  more  than  the  pay  and  allowances 
provided  by  law  for  retired  officers  of  his  grade."  The  whole  legisla- 
tion in  relation  to  retired  officers  shows  the  purpose  of  Congress  to  deny 
them  c>ompensation  when  exceptional  authority  was  given  to  detail  them 
to  any  duty.  Thus  the  act  of  July  15, 1870  (16  Stat.,  320,  sec.  23),  as 
carried  into  section  1260  of  the  Revised  Statutes  amended  by  act  of 
February  27, 1877  (19  Start.,  243),  permitted  any  retired  officers  to  be 
detailed  to  serve  as  professors  in  any  college,  but  with  "  no  additional 
compensation."  (And  see  Rev.  Stat.,  2062;  act  March  3, 1879, 20  Stat., 
484,  sec.  1 5  act  July  1, 1879,  21  Stat.,  46.)  The  analogy  of  the  opinion 
of  Attorney-General  Devens  of  September  4,  1877  (15  Op.  Att.-Gen.y 
362),  is  applicable  here  and  supports  the  conclusion  that  the  claimant 
cannot  be  paid. 

Finally,  it  may  be  said  that  the  importance  of  this  case  does  not  rest 
alone,  nor  chiefly,  on  the  amount  it  involves,  but  rather  on  the  fact  that 
the  principles  upon  which  it  must  be  decided,  affect  a  large  and  merito- 
rious class  of  citizens — ^the  retired  Army  officers.  If  it  should  now  be 
held  that  the  claimant  is  entitled  to  payment,  and  if  such  conclusion 
should  be  in  violation  of  a  proper  construction  of  the  statutes,  the 
error,  perhaps,  could  not  in  any  mode  be  corrected  in  favor  of  the  United 
States.  (Reeside's  Appeal,  ante  171;  3  Lawrence,  Oompt  Dec.,  Introd., 
XYii.)  But,  if  the  construction  now  given  to  the  statutes  above  con- 
sidered be  erroneous  the  claimant  has  an  ample  remedy.  ( Jd.,  xzxyii.) 
The  only  safe  course  to  pursue  is  to  hold  that  the  claimant  cannot  bo 
lawfully  paid. 

The  disbursing  officer  of  the  Interior  Department  will  be  advised  that 
in  the  settlement  of  his  accounts  he  cannot  be  allowed  for  payments 
made  to  the  claimant. 

Tbeasxtby  Dspabtmsnt, 

First  Comptroller's  Office^  Dficember  29, 1883. 

Note. — ^As  to  the  power  of  a  legislative  body  to  designate  a  person  by  name  in  a 
statute  to  perform  official  or  other  duties,  see  State  v,  Kennoti,  7  Ohio  State  Rep.,  546. 
Emoloment  is  not  an  essential  element  of  an  office  {Id.,  558).    Office  defined  {Id), 

July  31,  1860,  Attorney-General  Black  gave  an  important  opinion  (9  Op.  Att.-Gen., 
468),  on  the  memorial  of  **  Captain  Meigs,"  in  relation  to  his  rights  under  the  act  of 
June  25, 1860  (12  Stat.,  106). 
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Since  the  foregoing  opinion  was  rendered  by  the  First  Comptroller 
in  this  case  the  following  proceedings  were  had  therein  in  the  Goort  of 
Claims : 

CouBT  OF  Claims. 

Montgomery  C.  Meigs  ^ 

vs.  > 

The  United  States.    ) 

(Jadgmenfc  rendered  May  5, 1884, 19  Ct.  CI., .) 

This  case  having  been  heard  before  the  Court  of  Claims,  the  court, 
upon  the  evidence,  find  the  facts  to  be  as  follows: 

On  the  8th  of  September,  1882,  the  Secretary  of  the  Interior  issued 
and  delivered  to  the  claimant  the  following  commission : 

<<The  United  States  of  America  to  all  to  whom  these  presents  shall 

come,  greeting: 

^^  Know  ye  that,  reposing  special  trust  and  confidence  in  the  integ- 
rity, ability,  and  discretion  of  Brig,  and  Bvt.  Maj.  Cen'l  Montgomery 
C.  Meigs,  U.  S.  A.  (retired),  I  do  appoint  him  to  be  supervising  engi- 
neer and  architect,  lor  the  erection  of  a  brick  and  metal  fire-proof  build- 
ing for  the  use  of  the  Pension  Office,  under  provisions  of  an  act  of 
<3ongre8s  approved  August  7, 1882,  this  appointment  to  take  effect  Sep- 
tember 1, 1882,  and  do  authorize  and  emi>ower  him  to  execute  and  ful- 
fil the  duties  of  that  office  according  to  law,  and  to  hold  the  said  office 
Avith  all  the  rights  and  emoluments  thereunto  legally  appertaining  to 
1j im,  the  said  Montgomery  C.  Meigs,  during  the  pleasure  of  the  Secre- 
tary of  the  Interior  for  the  time  being. 

<^  In  testimony  whereof  I  have  caused  the  seal  of  the  Department  of 
the  Interior  to  be  hereunto  affixed. 

"  Given  under  my  hand,  at  the  city  of  Washington,  the  eighth  day 
of  September,  in  the  year  of  our  Lord  one  thousand  eight  hundred  and 
eighty-two,  and  of  the  Independence  of  the  United  States  of  America 
the  one  hundred  and  seventh. 

[SEAL.J  "  M.  L.  JOSLTN, 

"  Acting  Secretary  of  the  Interior.^ 

On  the  9th  of  said  September  the  said  Secretary  addressed  to  the 
claimant  the  following  letter : 

"Department  of  the  Interior, 

"  Washington^  September  9thy  1882. 

"  Brigadier  and  Brevet  Major-General  M.  C.  Meios, 

"  V.  S.  A.  (reHred)  : 

^  Sir  :  Under  your  appointment  as  supervising  engineer  and  archi- 
tect for  the  erection  of  a  brick  and  metal  fire-proof  building  to  be  used 
and  occupied  by  tbe  Pension  Bureau  of  this  Department  authorized  bj 
an  act  of  Congress  ai)proved  August  7,  1882,  I  have  the  honor  to  re- 
quest that  you  will,  as  soon  as  practicable,  proceed  with  the  prepara- 
tion of  plans  and  make  such  preliHiinary  examinations  as  to  the  avail- 
ability of  the  site  designated  in  said  act  as  in  your  judgment  may  seem 
necessary  for  the  information  and  action  of  the  Secretary  of  War  and 
the  Secretary  of  the  Interior. 

^<  You  are  hereby  authorized  to  incur  the  expenses  necessary  for  ex- 
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amination  of  the  site  designated ;  to  ascertain  its  metes,  and  bounds, 
and  levels,  &c.,  and  to  employ  a  competent  clerk,  and  other  necessary 
employes,  and  to  procnre  the  requisite  office  rooms,  furniture,  &c.,  &c. 

"  Vouchers  on  account  of  expenditures  connected  with  this  work 
will  be  paid  by  the  disbursing  clerk  of  this  Department  upon  presenta- 
tion, bearing  your  approval,  or  certification  that  they  are  correct. 

^^  Such  stationery  and  printing  as  may  be  required  will  be  furnished 
yon  upon  requisition  made  upon  the  blank  forms  of  this  Department, 
payment  therefor  to  be  charged  to  the  appropriation  for  the  work  at 
contract  and  schedule  rates. 

<^  For  the  information  of  this  Department  a  monthly  report  of  opera- 
tions would  seem  desirable. 

"Your  compensation  will  be  at  the  rate  of  $10  per  diem  from  Sep- 
tember 1, 1882. 

t<  Very  respectfully, 

"M.  L.  JOSLTN, 
^^  Acting  Secretary.^ 

In  pursuance  of  the  aforesaid  appointment  and  letter,  the  claimant, 
having  first  taken  the  oath  of  office  prescribed  by  law,  entered  upon  the 
duties  of  the  position  assigned  to  him,  and  has  ever  since  been  engaged 
in  the  performance  thereof. 

He  was  paid  for  his  services  at  the  rate  of  $10  per  day,  from  the  begin- 
ning up  to  November  1,  1883 ;  when,  under  instructions  issued  by  the 
First  Comptroller  of  the  Treasury  to  the  disbursing  clerk  of  the  Depart- 
ment of  the  Interior,  further  pay  was  refused  him. 

From  November  1,  1883,  to  February  29,  1884,  both  inclusive,  the 
claimant  served  as  supervising  engineer  and  architect  of  said  building, 
and  has  received  no  pay  for  that  service.  During  that  time  all  the  dis- 
bursing accounts  for  the  said  building  were  settled  and  paid  upon  his 
approval  and  certification. 

Ten  dollars  per  diem  is  not  an  undue  compensation  for  the  services 
rendered  by  him ;  but  is  probably  lower  than  a  man  of  his  character  and 
ability,  who  was  not  a  retired  Army  officer,  could  have  been  obtained  for. 

Upon  the  foregoing  £Eicts  the  conclusion  of  law  is  that  the  claimant 
is  entitled  to  recover  $1,210,  on  the  grounds  stated  in  the  following 
opinion : 

Dbaee,  Gh.  J.,  delivered  the  opinion  of  the  court : 

In  the  sundry  civil  aet  of  August  7, 1882  (22  Stat.  L.,  324,  ch.  433), 
among  the  appropriations  "  Under  the  Department  of  the  Interior  "  was 
the  following  clause : 

"  For  the  erection  of  a  brick  and  metal  fire-proof  building,  to  be  used 
and  occupied  by  the  Pension  Bureau,  in  accordance  with  plans  to  be  ap- 
proved by  the  Secretary  of  War  and  the  Secretary  of  the  Interior,  under 
the  supervision  of  General  M.  C.  Meigs,  late  Quartermaster-General, 
United  States  Army,  retired,  the  sum  of  $250,000,  appropriated  by  the 
sundry  civil  act  approved  March  3, 1881,  is  hereby  reappropriated  and 
made  available  for  this  purpose." 

The  place  given  in  the  act  to  this  provision,  together  with  the  fact 
that  the  Pension  Bureau  belongs  to  the  Department  of  the  Interior, 
would  seem  to  leave  no  room  for  question  that  the  money  there  appro- 
priated was  to  be  expended  under  the  authority  and  superintendence  of 
the  head  of  that  Department. 

Evidently,  too,  it  was  the  intention  of  Congress  that  there  should  be 
appointed*  a  eupervisor*  of  the  erection  of  the  building,  and  that  the 
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claimant  should  be  selected  for  that  serviced ^  notwithstanding  the  fact  of 
his  being  a  retired  officer  of  the  Army. 

The  compensation  of  the  supervisor^  was  not  specifically  named  or  ap- 
propriated for ;  but  it  was,  doubtless,  the  intention  of  Congress  that  it 
should  be  fixed  by  the  Secretary  of  the  Interior,  and  be  paid,  as  any 
other  legitimate  expense,  out  of  the  appropriation. 

The  Secretary  of  the  Interior  engaged  the  claimant's  supervising  serv- 
ices at  a  per  diem  compensation  of  $10.  This  was  paid  him  up  to  No- 
yember  1, 1883;  but  since  that  date  it  has  been  refused  him,  under  in- 
structions given  by  the  First  Comptroller  of  the  Treasury  to  the  dis- 
bursing clerk  of  the  Department  of  the  Interior,  on  the  ground  that,  be- 
ing a  retired  officer  of  the  Army,  and  receiving  pay  as  such,  he  is  not 
lawfully  entitled  to  any  compensation  for  his  services,  unless  an  expretss 
appropriation  be  made  to  pay  him  therefor. 

For  pay  from  November  1, 1883,  to  February  29, 1884,  inclusive,  this 
suit  is  brought. 

In  support  of  the  defense  the  Oovernment  reli^on  sections  1764  and 
1765  of  the  Revised  Statutes,  which  are  as  foUowf: 

^<  Sec.  1764.  No  allowance  or  compensation  shall  be  made  to  any  offi- 
cer or  clerk,  by  reason  of  the  discharge  of  duties  which  belong  to  any 
other  officer  or  clerk  in  the  same  or  any  other  Department ;  and  no 
allowance  or  compensation  shall  be  made  for  any  extra  services  what- 
ever, which  any  officer  or  clerk  may  be  required  to  perform,  unless  ex- 
pressly authorized  by  law. 

"  Sec.  1765.  No  officer  in  any  branch  of  the  public  service,  or  any 
other  person  whose  salary,  pay,  or  emoluments  are  fixed  by  law  or  regu- 
lations, shall  receive  any  additional  pay,  extra  allowance,  or  compen- 
sation, in  any  form  whatever,  for  the  disbursement  of  public  money,  or 
for  any  other  service  or  duty  whatever,  unless  the  same  re  authorized 
by  law,  and  the  appropriation  therefor  explicitly  states  that  it  is  for 
such  additional  pay,  extra  allowance,  or  compensation." 

These  sections,  beyond  doubt,  afford  a  wide  field  for  discussion  and 
difference  of  opinion  as  to  their  intent  and  scope ;  but  we  do  not  deem 
it  necessary  to  enter  it ;  for  they  have  been  passed  upon  twice  by  the 
Supreme  Court  in  such  a  way  as,  in  our  judgment,  to  settle  the  ques- 
tions involved  here. 

It  is  claimed  by  defendant's  counsel  that  the  act  imposed  new  duties 
upon  the  claimant  as  an  Army  officer,  and  that  the  law  forbids  his  re- 
ceiving extra  pay  for  performing  those  duties,  unless  "  expressly  au- 
thorized by  law."  We  do  not  concur  in  this  view  of  the  effect  of  nam- 
ing him  in  the  act  for  the  supervision  of  the  erection  of  the  building.  An 
existing  law  forbade  any  retired  officer's  being  assigned  to  any  duty 
whatever :  and  if  it  had  been  the  intention  of  Congress  to  set  aside  that 
law  as  to  him,  and  to  impose  this  duty  on  him  as  a  retired  officer,  it  is 
reasonable  to  suppose  that  more  direct  and  unequivocal  terms  would 
have  been  used  than  the  mere  designation  of  him  by  name  as  the  per- 
son to  render  the  service.  We  regard  that  designation  as  only  an  ex- 
pression of  the  will  of  Congress  that  he  should  be  employed  for  that  pur- 
pose. He  is,  therefore,  not  claiming  extra  compensation  for  extra  serv- 
ices as  a  retired  officer,  but  a  stipulated  pay  for  civil  services  rendered 
in  a  purely  civil  employment,  having  no  connection  with  his  military 
office.  So  viewed,  the  bearing  of  the  decisions  of  the  Supreme  Court, 
"now  to  be  referred  to,  will  be  manifest. 

In  Converse  vs.  United  States  (21  Howard,  463),  the  question  waSy 

''Not  in  italics  iu  the  original. 
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whether  a  castoin-hoase  officer,  whose  daty  it  was  to  make  certain  con- 
tracts and  disbarsemeuts  in  his  district,  was  entitled  to  compensation 
for  service  of  that  description  rendered  oM^o/At«(?t«frict,  under  orders  of 
the  Secretary  of  the  Treasury,  Under  the  sections  now  before  us  it  was 
contended  that  he  could  not  be  paid  for  the  latter  service  ]  but  the  Su- 
preme Court  said : 

"  The  legislature  contemplated  duties  imposed  by  superior  authority 
upon  the  officer  as  a  part  of  his  duiy^  and  which  the  superior  authority 
had  in  the  emergency  a  right  to  impose,  and  the  officer  was  bound  to 
obey,  although  they  were  extra  and  additional  to  what  had  previously 
been  required.  But  they  can  by  no  fair  interpretation  be  held  to  em- 
brace an  employment  which  has  no  affinity  or  connection,  either  in  its 
character  or  by  law  or  uf^age,  with  the  line  of  his  official  duty,  and 
where  the  service  to  be  performed  is  of  a  different  character  and  for  a 
different  place,  and  the  amount  of  compensation  regulated  by  law." 

In  that  court  the  question  arose  again,  and  was  passed  upon,  as  recently 
as  the  3d  of  March  last,  in  VniUd  States  vs.  Brindle  (110  U.  S.,  688). 
A  receiver  of  public  moneys  in  Kansas  was  appointed  agent  for  the  sale 
of  Indian  trust  lands  under  a  treaty  with  an  Indian  tril)e ;  and  the  court, 
citing  the  second  sentence  of  this  quotation  from  the  decision  in  the 
previous  case,  held  that  he  was  entitled  to  commissions  on  those  sales,  in 
addition  to  the  full  compensation  as  receiver  allowed  him  by  law.  And 
in  regard  to  the  matter  of  his  compensation  the  court  ruled  that  while 
the  exact  amount  of  it  was  not  fixed,  ^'  it  was  clearly  to  be  inferred  that 
such  compensation  as  the  law  implies  where  labor  is  performed  by  one 
at  the  request  of  another,  that  is  to  say,  a  reasonable  compensation 
would  be  paid.'' 

These  cases  seem  to  us  to  be  decisive  of  the  present  one.  The  only 
difference  between  them  and  it  is  in  the  fact  that  in  each  of  them  the 
party  held  an  office  with  active  duties  to  be  performed,  while  the  present 
claimant  held  one  with  no  such  duties ;  but  this  does  not  appear  to  affect 
the  result.  The  point  in  each  of  them  was,  whether  the  party  was  en- 
titled to  compensation  for  services  rendered  in  an  employment  which 
had  no  affinity  or  connection  with  the  line  of  his  official  duty,  and  the 
Supreme  Court  held  that  he  was.  This  disposes  of  the  objections  raised 
against  the  claimant's  demand  in  this  case. 

Judgment  will  be  entered  in  his  favor  for  $1,210. 

Discussion  by  the  First  Comptroller  of  questions  involved  in  the  fore- 
going case. 

In  Meigs's  case,  ante^  588,  the  First  Comptroller  presented  a  view  of 
the  law  different  from  that  since  held  by  the  Court  of  Claims.  On  ap- 
plication made  by  direction  of  the  Department  of  Justice,  an  appeal 
has  been  allowed  from  the  judgment  of  the  Court  of  Claims  to  the  Su- 
preme Court  of  the  United  States.* 

*  The  following  are  copies  of  entries  which  appear  on  the  journal  or  minates  of  the 
Court  of  Claims,  and  of  papers  on  file : 

[Judgment  on  court  journal.  ] 

Washington,  D.  C,  May  5, 1884. 
Montgomery  C.  Meigs  ) 

«.  ^No.  14310. 

Th«  United  States     ) 

The  chief  justice  read  the  opinion  of  the  court,  and  judgment  was  ordered  to  be  en- 
tered as  follows :  The  court  on  due  consideration  of  the  premises  find  for  the  claimant, 
and  do  order,  adjudge,  and  decree  that  the  said  Montgomery  C.  Mei^s  do  have  and 
recover  on  and  from  the  United  States  the  sum  of  |1,210.  The  court  hied  findings  of 
fact. 
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The  questions  arising  in  this  case  are  so  important  in  principle  and 
results,  and  affect  the  public  service  to  such  an  extent,  it  is  believed 
that  they  should  be  finally  settled  by  tlie  court  of  last  resort  Er- 
rors should  never  be  perpetuated,  if  they  defeat  the  expressed  will 
of  Congress.  If  the  Oourt  of  Claims  has  given  to  the  statute  an  im- 
proper construction,  and  accounting  officers  should  follow  it,  the  error 
would  never  be  corrected,  unless  by  appeal.  The  questions  involved 
are  of  too  much  importance  to  be  left  in  doubt  or  to  perpetuate  an  error, 
if  one  exists.  With  great  respect  for  and  deference  to  the  opinion  of 
the  learned  Court  of  Claims,  it  is  deemed  proper  to  give  some  reasons, 
in  addition  to  those  found  in  Meigs's  case  (ante^  588),  which  seem  to 

[  AppUca  Hon  on  file.  ] 
Id  the  Conrt  of  Claims  of  the  United  States. 

December  Term,  1883. 

MONTGOMSRT  C.  MeiOS  ) 

9.  VNo.  14310. 

The  United  States.    ) 

From  the  judgment  rendered  in  the  above-entitled  cause  on  the  5th  day  of  May, 
1884.  in  favor  of  claimant,  the  defendants  by  their  Attorney-General,  on  the  14th  day 
of  May,  1884,  malce  application  for  and  give  notice  of  an  appeal  to  the  Supreme  Court 
of  the  United  States. 

THOMAS  SIMONS, 
JMisfonf  Attameif-GemerdL 

[Indorsement:]  Montgomery  C.  Meigs  o.  The  United  States.  Application  for  ap- 
peal.   Thomas  Simons,  Ass't  AttV  Oen'l.     Filed  May  14, 1884.    A.  M. 

[Order  on  court  journal.] 

May  14,  1884. 

MOKTOOMERT  C.   MeIOS  ^ 
V, 

The  United  States. 

Mr.  Attomey-Gtoneral  Simons,  for  the  defendant,  presented  an  application  for  the 
aUowanoe  of  an  appeal  filed  of  this  day,  and  it  was  ordered  that  the  appeal  be  al- 
lowed as  prayed  for. 

Subsequently,  the  honorable  Secretary  of  the  Interior  requested  the  Attorney-Gen- 
eral not  to  prosecute  the  appeal ;  and,  on  May  21,  1884,  the  honorable  Attomey- 
Qeneral  directed  the  appeal  to  be  withdrawn.  It  is  believed  that  this  indicates  no 
opinion  of  the  Attomey-Qeneral  on  the  subject.  The  case  before  the  Conrt  of  Claim 
was  ably  argued  by  Mr.  Douglass,  Assistant  Attomey-Oeneral,  against  the  claim  of 
General  Meigs.  No  opinion,  so  far  as  known,  has  ever  been  expressed  in  favor  of  it 
by  any  officer  of  the  Department  of  Justice.  This  discussion  by  the  Comptroller  of 
the  questions  involved  had  not  then  been  furnished,  either  to  the  Secretary  of  the  In* 
terior  or  to  the  Attomey-Gtoneral. 

The  question  may  arise  in  a  different  form.  Tf  the  disbursing  clerk  of  the  Interior 
Department  should  pay  General  Meigs,  and  the  payment  should  be  disallowed  in  the 
settlement  of  the  disbursing  clerk's  accounts,  and  he  should  not  refund  it,  it  would 
become  the  duty  of  the  First  Comptroller  "  to  direct  all  such  suits  and  legal  proceed- 
ings, and  to  take  such  measures  as  may  be  authorized  by  law,  and  are  adapted  to  en- 
force prompt  payment  thereof  (Rev.  Stat.,  269).  So  when  the  judgment  of  the  Conrt 
of  Claims  may  be  presented  for  payment  the  questions  will  arise,  whether  an  account 
must  be  stated  (Rev.  Stat.,  236)  against  General  Meigs  in  favor  of  the  United  States 
for  the  amount  heretofore  paid  him  under  his  appointment,  being  $4, 160,  and  whether 
this  must  not  be  set  off  against  the  jndgment  (Gtoo^gia  case,  amie,  359),  and  suit  be 
brought  against  him  in  the  supreme  oourt  of  the  District  of  Columbia  to  reooverth^ 
residne. 
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lead  to  a  resalt  different  from  that  reached  by  the  conrt,  both  in  justice 
to  the  action  of  the  acconnting  officers,  and  especially  as  the  same  ques- 
tions must  arise  as  to  future  payments  of  the  claimant  until  a  final  de- 
cision may  be  rendered  by  the  Supreme  Court.  A  learned  Attorney-Oen- 
eral  has  felt  it  his  duty  to  advise,  even  in  opposition  to  a  judgment  of  a 
court  not  of  last  resort.  (Devens,  Attorney-General,  15  Op.  Att.-Gren., 
244.)  The  Secretary  of  the  Treasury  ha«  declared  himself  <'  not  disposed 
to  assent  to  the  position  taken  by  "  a  similar  court  in  a  specified  case^ 
and  the  First  Comptroller  concurred  in  his  view,  which  has  been  sus- 
tained by  the  Supreme  Court.  (Exporter's  Case,  5  Lawrence,  Compt. 
Bee:  Campbell  v.  United  States,  107  U.  S.,  410;  and  see  Keyser's  Case, 
antey  261,  351.) 
T.  It  is  said  by  the  Court  of  Claims,  that — 

"  It  was  the  intention  of  Congress  that  there  should  be  appointed  a 
supervisor  of  the  erection  of  the  building,  and  that  the  claimant  should 
be  selected  for  that  service,  notwithstanding  the  fact  of  his  being  a  re- 
tired officer  of  the  Army.'' 

But  it  may  be  said  that  it  was  not  the  intention  of  Congress  that  a 
supervisor  should  be  "  appointed  "  or  "  selected  for  that  service  "  by  any 
officer  of  the  Oovemment,  for  several  reasons : 

1.  Congress  has  neither  in  terms  nor  by  inference  said  so.  The  Su- 
preme Court  said  that  '^  Statutes  must  rest  on  the  words  used — <  nothing 
adding  thereto ;  nothing  diminishing'"  (Leavenworth,  etc.,  R.  R.  Co.  v. 
United  States,  92  U.  S.,  751).  And  in  the  same  case  the  court  approved 
the  language  of  Patterson,  J.,  in  Rex  v.  Burrell  (12  Ad.  and  Ell.,  468) : 
<^  I  see  the  necessity  of  not  importing  into  statutes  words  which  are  not 
found  there.  Such  a  mode  of  interpretation  only  gives  occasion  to  end- 
less difficulty."    And  the  Supreme  Court  further  said  that — 

"Courts  have  always  treated  the  subject  in  the  same  way  when  asked 
to  supply  words,  in  oi-der  to  give  a  statute  a  particular  meaning,  which 
it  would  not  bear  without  them  "  (Leavenworth,  etc.^  R.  R.  Co.  v.  United 
States,  92  U.  S.,  751,  citing  Rex  v*  Poor  Law  Commissioners,  6  Ad.  and 
Ell.,  7 ;  Everett  v.  Wells,  2  Scott,  K.  C,  531 ;  Green  v.  Wood,  7  Q.  B., 
178). 

2.  Congress  expressly  made  the  selection  of  a  supervisor  by  naming 
General  Meigs  as  such,  and  thus  rendered  it  unnecessary  for  any  offi4!er 
to  do  so.  It  has  already  been  shown  that  Congress  had  this  authority 
(ante,  593).  Congress  thus  having  made  a  valid  designation,  it  would 
have  been  a  work  of  supererogation  either  to  authorize  the  Secretary  of 
the  Interior  to  do  so  (which  Congress  did  not  do)  or  for  him  to  under- 
take it  without  authority. 

3.  And  the  Court  of  Claims  has,  in  the  above  opinion,  very  prop- 
erly said,  "  an  existing  law  forbade  any  retired  officer's  being  assigned 
to  any  duty  whatever"  (Rev.  Stat.,  1259).  The  court  very  correctly 
treats  section  1259  of  the  Revised  Statutes  as  "  an  existing  law"  appli- 
cable to  General  Meigs  and  to  the  Secretary  of  the  Interior.  It  was 
not  repealed  nor  modified — that  is,  so  far  as  it  declared,  in  effect,  that  <<a 
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retired  officer  shall  not  be  (Msigndble^  by  any  officer  <^to  any  other  daty,"^ 
it  prohibited  the  Secretary  of  the  Interior  from  assigning  General  Meigs  to 
any  duty,  and  this  prohibition  remains  in  force.  There  has  been  no  ex- 
press repeal,  and  there  can  be  none  by  implication,  especially  when  the 
act  of  August  7,  1882  (22  Stat.,  324),  made  a  designation  to  duty,  be- 
cause no  officer  had  authority  to  make  any  designation. 

4.  The  Secretary  of  the  Interior  evidently  understood  that  the  act  of 
August  7, 1882  (22  Stat.,  324),  appointed  General  Meigs  to  be  supervisor 
of  the  erection  of  a  building,  and  the  Secretary  accordingly  undertook 
to  appoint  the  same  officer  to  perform  very  different  duties — that  is,  ^'to 
be  supervising  engineer  and  architect  for  tbe  erection  of  a"  building.  The 
"supervision''  of  the  "erection^'  of  a  building  is  one  service — the  serv- 
ice of  an  engineer  and  the  service  of  an  architect  are  quite  different. 
That  is,  the  duty  of  an  architect  is,  in  its  more  important  functions,  en- 
tirely  different  from  that  of  a  supervisor;  and  the  duty  of  an  engineer 
is  more  comprehensive  than  that  of  an  architect  and  of  a  supervisor. 
Thus,  it  has  been  said  by  Attorney-General  Black,  "  that  the  oversight 
and  inspection  of  a  great  public  work,  requiring  science  and  skill  to 
construct  it,  is  the  appropriate  duty  of  an  engineer" — that  is,  it  is 
"  within  the  line  of  their  [his]  immediate  profession,"  and  so  a  part  of 
its  duty  (9  Op.  Att.  Gen.,  463).*  Tbe  character  or  extent  of  the  duties 
of  General  Meigs  is,  for  all  purposes  of  this  case,  believed  to  be  imma- 
terial; but  the  ^'appointment,"  which  he  had,  evidently  shows  by  its 
language  that  it  was  intended  to  embrace  different  duties  from  those  of 
a  superintendefiU  And  if  he  can  be  paid  for  services  as  '^  supervising 
engineer  and  architect,"  and  the  duties  of  supervising  the  erection  of  a 
building  are  other  and  different,  it  may  be  difficult  to  perceive  why, 
upon  the  view  taken  by  the  Court  of  Claims,  he  may  not  yet  demand 
compensation  for  the  latter  service,  if  he  performed  it. 

II.  It  is  said  by  the  Court  of  Claims,  that — 

''  The  compensation  of  the  supervisor  was  not  specifically  named  or  ap- 
propriated for,  but  it  was,  doubtless,  the  intentionof  Oongressth^X  it  should 
he  fixed  by  the  Secretary  of  the  Interior,  and  be  paid,  as  any  other  legiti- 
mate exi)en8e,  out  of  the  appropriation." 

There  seem  to  be  manifest  objections  to  this  view. 

*Au  engiueer  'pr€$crihe9  planSf  <f*c.;  a  Haperintendout  merely  overlookn  ooMtrucUon. 
Thus  Attorney-General  Black  (9  Op.  Att.  Gen.,  471)  said  that  — 

"  To  superintend  signifies  oversight^  direction^  care^  ikspection, 

**  To  superintend  a  work,  public  or  private,  means  almost  uui versally  to  overlook  the 
constrnction  of  it  while  it  is  in  i)rogre88,  for  the  sole  purpose  of  seeing  that  it  is  done 
according  to  prescribed  plans.  Superintendence  does  not  imply  the  ])ower  of  con- 
tracting Tor  tue  work  or  paying  the  hands.  The  authority  of  oversight  and  direc- 
tion may  be  given  to  the  same  man  who  is  vested  with  other  powers,  such  as  making 
contracts,  &c.,  but  that  is  not  usual.  Superintendents  of  our  public  works  are,  ana 
generally  they  ought  to  bo,  no  more  than  superintendents.  The  Treasury  building  is 
now  under  the  superintendence  of  a  person  who  has  no  power  beyoud  that  of  seemg 
that  the  work  is  done  according  to  the  plans  prescribed.  All  the  superintendents  of 
bnildings  under  the  control  of  the  Treasury  Department  are  subject  to  ihe  chief  en- 
gineer, to  whom  they  report,  and  who  makes  the  contracts  and  regulates  the  disbnne- 
ments  under  the  direction  of  the  Secretary.  Not  one  of  them  has  ever  thought  him- 
self entitled,  as  superintendent,  to  exercise  any  of  the  extraordinary  powers  claimed 
by  Captain  Meigs." 
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1,  When  compensation  is  (1)  neither  "specifically  named  (2)  or  [nor] 
appropriated  for"  in  an  act  naming  an  officer  and  requiring  of  him  as 
such  a  specified  duty,  au  irresistible  inference  arises,  that  none  is  au- 
thorized.* 

It  is  as  important  to  name  the  compensation^  as  to  specify  the  duty  to 
be  performed,  and  the  person  to  perform  it.  This  must  be  so,  especially 
when  an  act  is  dealing  in  specific  provisions  as  to  the  person  named. 
The  act  of  August  7, 1882,  is  specific  as  to  General  Meigs — the  officer — 
and  his  duties ;  these  are  all  specifically  named.  If  Congress  had  in- 
tended to  give  c€  mpensation  to  the  officer  specifically  namedj  it  is  rea- 
sonable to  infer  that  the  right  to  compensation  and  the  amount  thereof, 
would  have  been  as  specifically  named. 

2.  This  inference  arises  all  the  more  clearly,  because  the  ser\ice  re- 
quired was  evidently  attached  to  the  office,  which  General  Meigs  already 
held.  And  the  inference,  that  such  service  was  so  attached,  is  plain, 
because  he  was  named  in  the  act  of  August  7, 1882,  as  an  officer,  and 
the  duty  assigned  to  him  by  the  act  was  in  the  line  of  his  duty  as  a  mili- 
tary officer  (Black,  Attorney-General,  July  31,  18d0,  9  Op.  Att-Gen., 
465).  The  reasons  for  regarding  the  duties  imposed  on  General  Meigs 
by  the  statute  as  attached  to  his  office  have  been  somewhat  fully  stated 
already  {ante  593).  It  is  unnecessary  to  repeat  these  reasons  here.  The 
whole  argument  of  the  Court  of  Claims  in  opposition  to  this  view  is  in 
these  words : 

"An  existing  law  (Rev.  Stat,  1259)  forbade  any  retired  officer's  being 
assigned  to  any  duty  whatever;  and  if  it  had  been  the  intention  of 
Congress  to  set  aside  that  law  as  to  him,  and  to  impose  this  duty  on  him 
as  a  retired  officer,  it  is  reasonable  to  sappose  that  more  direct  and  un- 
equivocal terms  would  have  been  used,  than  the  mere  designation  of  him 
by  name  as  the  person  to  render  tJts  service.  We  regard  that  designation 
as  only  an  expression  of  the  will  of  Congress  that  he  should  be  employed 
f  par  pose." 

Again,  it  seems  impossible  to  avoid  the  belief,  that  the  court  erred  in 
describing  the  "  designation."  The  act  of  March  3, 1881  (21  Stat.,  448), 
expressly  declared  that  the  Pension-Office  building,  which  said  act  au- 
thorized to  be  erected,  shall  be  ''erected  •  •  •  under  the  super- 
vision  of  the  Quartermaster- General  of  the  United  States  Army."  Gen- 
eral Meigs  was  then  the  Quartermaster-General  on  the  active  list.  This 
act  required  the  Quartermaster-General  to  select  the  site  for  the  build- 
ing, and  to  perform  other  duties.  The  purpose  and  character  of  the  act 
have  been  heretofore  stated.  It  devolved  a  duty  without  pay  on  Gen- 
eral Meigs  as  an  oj^iear,  as  is  elsewhere  shown  (ante  594).    When  the 

*  The  opinion  of  the  Comptroller  against  the  claim  of  General  Meigs  was  made  pub- 
lic in  December,  1883.  The  attention  of  the  proper  committee  of  the  House  of  Repre- 
sentatives was  called  to  the  propriety  of  settling  ''the  qaestlon  of  his  right  to  pay/' 
to  which  the  chairman  replied  that  he  did  ''  not  believe  a  retired  Army,  Navy,  or 
Marine  officer  should  draw  a  second  salary  from  the  United  States  Treasury,  certainly 
not  when  the  retired  pay  is  in  excess  of  $2,500,  or  salary  for  second  place  over 
12,500/' 
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act  of  August  7, 1882  (22  Stat.,  324),  waa  passed,  General  Meigs  had 
ceased  to  be  Qaartermaster-General,  and  had  become  ^^  late  Quarter- 
master-General, United  States  Army,  retired";  and  this  latter  act 
merely  transferred  or  continaed  the  original  duty,  imposed  on  the  offi- 
cer of  the  active  list,  to  the  officer  of  the  retired  list.  But,  this  act,  in 
making  the  transfer  and  designation,  did  not  do  so  by  ^^  the  mere  desig- 
nation of  him  [General  Meigs]  by  name  as  the  person  to  render  the  serv- 
ice." The  designation  was  in  an  appropriation  '<  for  the  erection  of  a 
•  •  •  building,  •  •  •  ander  the  supervision  of  General  M.  C. 
Meigs,  late  Quartermaster- Oeneralj  United  States  Army^  retired.^  This 
is  no  ''  mere  designation  •  •  •  by  name  ";  it  is  by  name  with  official 
titlCj  the  latter  of  which  can  have  no  purpose  but  to  maJce  the  designation 
that  of  the  officer.  To  say  that  this  is  <<  only  an  expression  of  the  will 
of  Congress  that  he  should  be  employed^^  is  to  say  that  Gongress  intended 
what  the  statute  does  not  say. 

3.  If,  as  Is  said  by  the  Court  of  Claims,  ^<  the  compensation  of  the 
supervisor  was  not  specifically  named  or  appropriated  for,"  it  is  diffi- 
cult to  perceive  how  he  can  be  paid.  A  payment  without  an  appropri- 
ation is  unauthorized.  Thus,  in  Stansbury  v.  United  States  (8  Wall, 
36),  on  a  state  of  facts  similar  to  those  in  this  case,  it  was  said  that 
''  the  Secretary  could  not  pay  the  claim,  because  there  waa  no  appro- 
priation to  pay  it."  It  follows,  that  General  Meigs  is  not  entitled  to 
compensation,  because  it  is  not  ^^  specifically  named  or  appropriated  for.'' 
And  it  was  not  so  appropriated  for,  because  it  was  not  named,  and, 
hence,  was  not  intended  to  be  given. 

4.  And,  on  general  common-law  principles,  the  necessary  effect  of  a 
statute,  in  which  compensation  is  *<  not  specifically  named  or  appropri- 
ated for,"  is,  that  none  can  be  claimed.    Thus,  it  has  been  said,  that: 

<<  When  a  statute  requires  the  performance  of  a- service,  it  implies  no 
provision  that  the  person  performing  it  shall  be  remunerated"  (Max- 
well, Statutes,  2d  ed.,  432,  citing  Jones  v.  Carmarthen,  per  Lord  Abin- 
ger,  8  M.  and  W.,  605;  R.  v.  Hull,  2  E.  and  B.,  182;  K  v.  Allday,  7  W,, 
799;  Alresford  v.  Scott,  7  Q.  B.  D.,  210). 

Other  authorities  support  this  view  (ant'e  596, 599,  and  authorities 
there  cited ;  15  Op.  Att-Gen.,  187 ;  United  States  v.  Brown,  9  How., 
487;  Andrews  v.  United  States,  2  Story,  202;  Boyd  v.  United  States, 
Dev.,  Ct  CI.,  34;  Knapp  ».  United  States,  Id.,  132 ;  Territory  of  Oregon 
V.  King,  1  Oregon,  106). 

If  the  act  of  August  7, 1882  (22  Stat.,  324),  after  the  clause,  <«  approved 
by  the  Secretary  of  War  and  the  Secretary  of  the  Interior,"  read  "under 
the  supervision  of  the  latter,"  meaning  thereby,  under  the  supervision 
of  the  Secretary  of  the  Interior,  would  it  be  contended  that  this  officer 
could  be  allowed  extra  compensation  for  his  services  under  the  actt 
Certainly  not.  On  the  contrary,  a  claim  by  him  for  sueh  an  aUowanee 
would  scarcely  command  consideration,  since  every  Congress  by  statutes 
and  resolutions  imposes  other  and  additional  duties  on  heads  of  depart- 
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niente  and  other  officers^  loithout  specifying  any  consideration  therefor ^  for 
which  daties  no  claims  for  extra  compensation  are  or  can  be  made. 
TVhy,  then,  should  the  claim  for  extra  compensation  of  General  Meigs, 
a  retired  officer,  be  entitled  to  more  consideration  than  that  given  to 
the  claims  of  other  officers^  on  account  of  additional  duties  imposed.by 
an  act  of  Congress  without  mention  of  extra  compensation  t  (Folger's 
case,  13  Ct  01.,  94). 

5.  It  will  hereafter  be  shown  by  authorities,  which  are  conclusive,  that 
the  act  of  August  7, 1882  (22  Stat.,  324),  so  far  as  any  claim  for  compen- 
sation can  be  made,  is  to  be  strictly  construed  against  ft,  and  that  no 
such  claim  can  be  supported,  except  by  express  words  giving  a  right  to 
compensation  in  clear  terms. 

6.  But  the  denial  of  the  claim  for  compensation  does  not  rest  alone 
on  the  absence  of  any  authority  to  pay  it,  or  alone  on  general  common- 
law  principles  applicable  to  such  case,  but  on  positive  prohibitions  of 
statutes.    Thus,  the  Bevised  Statutes  provide: 

<^  S£G.  1764.  No  allowance  or  compensation  shall  be  made  to  any  officer 
or  clerk,  by  reason  of  the  discharge  of  duties  which  belong  to  any  other 
officer  or  clerk  in  the  same  or  any  other  Department;  and  no  allowance 
or  compensation  shall  be  made  for  any  extra  services  whatever j  which  any 
officer  or  clerk  may  be  requireci  to  perform,  unless  eocpressly  authoriz^ 
by  law.^ 

The  fii-st  (tause  of  this  section  prohibits  compensation  to  an  officer 
^<  by  reason  of  the  discharge  of  duties  which  belong  to  any  other  officer 
•  •  •  in  the  same  or  any  other  Department.''  Having  thus  provided 
against  extra  compensation  for  the  performance  of  the  duties  of  ^^any 
oilier  officer^^  the  section,  by  the  next  clause,  in  equally  sweeping  and 
comprehensive  terms,  prohibits  any  allowance  or  compensation  to  <^any 
officer"  for  ^^any  extra  services  whatever ^^  unless  the  compensation  is 
^-  expressly  authorized  by  law."  The  language  of  this  clause  is,  that 
^^no  allowance  or  compensation  shall  be  made  for  any  extra  services 
whatever  which  any  officer  •  •  •  may  be  required  to  perform,  un- 
less expressly  authorized  by  law"— that  is,  unless  the  << allowance  or 
compensation"  is  ^^ expressly  authorized  by  law."  It  is  manifest  that 
the  expression,  *' expressly  authorized  by  law,"  is  applicable  to  the 
<^  allowance  or  compensation."  It  cannot  refer  to  tbe  '^  services^  because 
unless  a  given  service  is  authorized  by  law  no  right  to  compensation 
therefor  can  exist  It  was,  therefore,  unnecessary  to  say  ^<  unless  [the 
extra  services  are]  expressly  authorized  by  law."  A  construction  which 
would  give  the  statute  this  effect  would  be  absurd.  It  would  make  the 
words  "expressly  authorized  by  law"  unmeaning  and  without  effect, 
because  the  same  result  would  follow  without  them.  Thus,  in  Strong 
r.  The  District  of  Columbia  (1  Mackey,  Dist.  GoL,  272),  it  was  held  that 
for  services  rendered  under  a  contract  made  without  authority  of  law, 
a  claimant  could  not  recover  "under  a  quantum  meruit^  so  long  as  the 
contract  remained  obnoxious  to  the  inhibition  of  the  organic  act." 
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See  Marsh  v.  Fulton  County  (10  Wall.,  678),  Hoon  v.  Mayor,  &c.  (30 
Md.,  224),  and  Exigency  Case  (3  Lawrence,  Compt.  Dec,  97). 

And  in  Stansbury  v.  United  States  (8  Wall.,  36),  it  was  held,  that  a 
contract  of  the  Secretary  of  the  Interior  with  a  clerk  in  his  Department, 
by  which  the  former  agreed  to  pay  the  latter  for  certain  services  not  in 
the  lins  of  his  duty  as  suchj  was  void ;  "  for  no  authority  of  law  existed 
for  the  promise."  Again  the  expression — "  which  any  officer  •  •  • 
may  be  required  to  perform"— /oWoirin*/  the  word  ^^ services j^  and  just 
preceding  the  clause,  "unless  expressly  authorized  by  law,'^  sufficiently 
describes  them,  and  comprehends  ^^required^^  services,  which  are  equiv- 
alent to  ^' authorized^  services.  Why  the  necessity  of  again  describing 
what  has  just  been  described  in  equivalent  language  f  Then,  too,  it  seems 
that  Congress  considered  it  proper  to  qualify  the  broad  expression— 
"wo  allowance  or  compensation" — ^introduced  by  the  negative  "iw,"  with 
the  conditional  clause,  "unless  expressly  authorized  by  law."  Henoe, 
the  clause,  "unless  expressly  authorized  by  law,"  as  found  in  section 
1764  of  the  Revised  Statutes,  applies  to  the  "allowance  or  compensa- 
tion" therein  mentioned.  The  case  of  Stansbury  v.  United  States  (8 
Wall.,  37),  was  decided  on  the  joint  effect  of  the  act  of  August  23, 1842 
(5  Stat.,  510,  sec.  2;  Rev.  Stat.,  1765),  and  the  act  of  August  26, 1842 
(5  Stat.,  525,  sec.  12;  Bev.  Stat.,  1764).  The  act  of  August  26,  1842, 
section  12,  was  similar  to  section  1764  of  the  Revised  Statutes,  except 
that  the  act  did  not  contain  the  concluding  clause  of  said  section— 
"unless  expressly  authorized  by  law."  Hence,  the  point  last  above 
stated  was  not  decided  in  Stansbury  v.  United  States  (8  Wall.,  34), 
which  refers  only  to  this  clause  as  found  in  the  act  of  August  23, 1842. 
But  that  case,  so  far  as  it  rests  on  the  provision,  which  is  now  embodied 
in  section  1764  of  the  Revised  Statutes,  is  an  authority  for  saying,  that 
the  allowance  of  compensation  claimed  in  this  case  by  Gteneral  Meigs 
is  expressly  prohibited ;  "  because,"  as  Mr.  Justice  Davis  said,  "  this 
section  refuses  to  pay  clerks  or  other  officers  in  the  Departments  for 
doing  the  duties  of  other  clerks  or  officers,  and  refuses  further  to  pag 
them  for  extra  services  of  any  kind/'  The  words,  "in  the  Departments,'' 
as  used  by  Mr.  Justice  Davis,  are  not  found  in  the  12th  section  of  tiie 
act  of  August  26, 1842  (5  Stat,  525),  and,  hence,  do  not  mean  Executive 
Departments,  but  comprehend  any  branch  of  the  public  service — as  in 
the  executive  branch  or  department  of  the  Government.  But,  if  the 
words,  "expressly  authorized  by  law,"  applied  to  the  services  of  General 
Meigs  as  engineer  aud  architect,  the  result  would  be  the  same ;  since 
no  such  services  were  expressly  authorized  by  the  act  of  August  7, 1882. 

The  inferencCj  which  was  drawn  from  the  act  of  August  7, 1882  (22 
Stat.,  324),  by  the  Gourt  of  Claims,  that  "it  was,  doubtless,  the  inten- 
tion of  Congress,  that  it  [the  compensation]  should  be  fixed  by  the 
Secreta>ry  of  the  Interior,  and  be  paid  [to  General  Meigs]  as  any  other 
legitimate  expense,  out  of  the  appropriation,"  is  unsupported  by  general 
principles,  and  is  expressly  negatived  by  section  1764  of  the  Revised 
Statutes. 
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The  opinion  of  the  Court  of  Claims  attempts  to  answer  this  view  by 
quoting  sections  1764  and  1765  of  the  Revised  Statutes,  and  then  by 
saying: 

'*  These  sections,  beyond  doubt,  afford  a  wide  field  for  discussion  and 
difference  of  opinion  as  to  their  intent  and  scope ;  but  we  do  not  deem 
it  necessary  to  enter  it ;  for  they  have  been  passed,  upon  ttoice  by  the 
Supreme  Court  in  such  a  way  as,in  our  judgment,  to  settle  the  questions 
involved  here." 

The  court  then  refers  to  the  two  cases  of  Converse  v.  United  States 
(21  How.,  463),  and  United  States  v.  Brindle  (110  U.  S.,  688).  In  the 
latter  case  neither  one  of"  these  sections"  was  cited  in  argument  by 
counsel,  or  was  mentioned  or  "  passed  upon  by  the  Supreme  Conrt.^  It 
seems  to  have  been  conceded  on  all  sides,  and  correctly  so,  that  the  facts 
of  the  latter  case  did  not  bring  it  within  either  of  these,  sections,  as 
will  be  shown  hereafter.  The  attempt  to  invoke  the  authority  of  that 
case,  as  exempting  General  Meigs  from  the  prohibitions  of  section  1764 
of  the  Revised  Statutes,  thus,  utterly  fails.  And,  as  will  also  be  shown 
hereafter,  the  extra  compensation  claimed  in  the  case  of  United  States 
r.  Brindle  (110  U.  S.,  688),  was  "  expressly  authorized  by  law,'^  while^  in 
this  case,  no  law  ^^ expressly  authorized^  any  compensation  for  the  serv- 
ices of  General  Meigs. . 

The  claimant  in  United  States  v.  Brindle,  Jd.,  was  thus  expressly 
exempted  firom  the  prohibitions  of  section  1764  of  the  Revised  Statutes, 
while  General  Meigs  is  not  so  exempted  by  any  law. 

It  is  equally  clear  that  the  case  of  Converse  v.  United  States  (21 
How.,  463),  does  not,  by  anything  said  in  it,  or  by  any  principle  therein 
decided^  exempt  General  Meigs  from  the  prohibitions  of  section  1764. 

The  effect  of  these  two  cases  in  connection  with  section  1765  of  the 
Revised  Statutes  will  be  considered  hereafter.  Thus  far  it  has  been 
shown,  as  is  conceived,  that  section  1764  of  the  Revised  Statutes  jiro- 
hibits  any  "  allowance  or  compensation  "  to  General  Meigs  as  a  salaried 
officer  "  for  any  extra' services  whatever,"  and  that  this  section  has  not 
been  repealed  as  to  him,  nor  has  he  been  excepted  by  any  law  from  its 
operation.  * 

Bat  this  is  not  the  only  prohibition  against  the  payment  of  the  claim 
of  Cteneral  Meigs.  Such  payment  is  prohibited  by  the  act  of  January 
21, 1870  (16  Stat.,  62),  as  amended  by  the  joint  resolution  of  April 
6,  1870,  (Id.,  372),  and  carried  into  the  Revised  Statutes  as  section 
1259,  which  is  also  amended  by  the  act  of  February  27, 1877  (19  Stat., 
243).  This  has  been  fully  shown  (ante^  610).  It  may  be  conceded  that 
the  primary  object  of  this  section  is,  to  prohibit  the  President  or  Sec- 
retary of  War  from  assigning  a  retired  army  officer  to  duty.  But  its 
language  is  general^  and  the  maxim  applies  generalia  verba  sunt  general- 
iter  inteUigenda.  And  the  policy  of  the  section  relates  even  more  to  the 
heads  of  other  Departments  than  to  the  Secretary  of  War.  The  Court 
of  Claims  admits  that  this  is  ^<  an  existing  law  "  which  prohibits  the  as- 
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jsigDment  by  a  public  officer  of  a  retired  army  officer  '<  to  any  daty 
wLatever."  Its  prohibition  against  receiviug  any  campemation  what- 
ever^ except  '^  only  the  pay  and  emoluments  allowed  by  law  to  retired 
officers,''  is  as  clear,  unequivocal,  and  positive  as  the  prohibition  against 
assignment  io  duty.  Why  should  the  one  prohibition  be  oi>erative,  unless 
expressly  relieved,  as  in  this  case,  by  an  express  designation  of  the 
statute  to  duty  as  supervisi>rj  and  the  other — ^the  prohibition  against 
extra  pa^' — be  inoperative  without  any  statute  to  relieve  it  f  To  this 
inquiry  no  satisfactory  answer  is  found  in  the  opinion  of  the  Court  of 
Claims. 

It  seems  to  be  supposed  that  the  act  of  August  7, 1882  (22  Stat.,  324), 
by  appointing  Gh)neral  Meigs  ^^  a  supervisor  of  the  erection  of  the  build- 
ing," indicates  ^<  the  intention  of  Oougress  "  that  he  shall  be  paid  for 
his  services  '^as  any  other  legitimate  expense,"  and  thus  be  relieved  of 
the  prohibitions  of  sections  1259,  1764,  and  17d5of  theBevised  Statutes 
against  such  payment.  The  Court  of  Claims  necessarily  met  two  pro- 
hibitions made  by  section  1259 ;  one  which,  as  the  court  says,  *'  forbade 
any  retired  officer's  being  assigned  to  any  duty  whatever;^  and  another 
which  forbade  the  payment  of  any  compensation  whatever j  except  ^^  only 
the  pay  and  emoluments  allowed  by  law  to  retired  officers."  As  to  the 
former  the  court  says : 

<^  If  it  had  been  the  intention  of  Congress  [by  the  act  of  August  7, 
1882—22  Stat,  324]  to  set  aside  that  law  [Bev.  Stat.,  1259]  as  to  him, 
and  to  impose  this  duty  on  him  as  a  retired  officer,  it  is  reasonable  to 
suppose  that  more  direct  .'iud  unequivocal  terms  would  have  been  used 
than  the  mere  designation  of  him  by  name  as  the  person  to  render  the 
service." 

The  act  of  August  7,  1882,  in  very  unequivocal  terms,  required  the 
erection  of  a  building  '<  under  the  supervision  of  General  M.  C.  Meigs,  late 
Quartermaster-General,  United  States  Army,  retired ; "  it  described  him 
by  his  official  title  as  an  officer  to  render  that  service.  It  seems  to  be 
supposed  that  all  this  was  not  sufficient  ^^  to  set  aside  that  law  [Rev. 
Stat.,  1259,  prohibiting  assignment  of  an  offi^cer  to  duty]  as  to  him,  and 
to  impose  this  duty  on  him  as  a  retired  offi^cer.'^  If  this  be  so,  how  can 
the  act  of  August  7, 188 J,  <^set  aside,"  as  to  General  Meigs,  the  pro- 
hibitions of  sections  1259, 1764,  and  1765  of  the  Revised  Statutes  against 
extra  compensation  f  Are  the  prohibitions  against  extra  compensation 
removed  as  to  him  without  any  language  in  the  act  of  August  7, 1882,  so 
declaring  in  terms  or  by  inference,  while  the^  prohibition  against  assign- 
ing a  retired  officer  to  duty  cannot  be  removed  by  express  langttage 
charging  him  with  the  duty  t  Can  an  officer  be  excepted  by  mere  infer- 
ence flrom  the  operation  of  statutes  prohibiting  extra  compensation,  and 
yet  insist  that  he  is  not  excepted  by  express  words  from  the  operation  of 
a  statute  prohibiting  an  assignment  to  duty  f  It  may  be  said  now  that 
if  Congress  intended  to  exempt  the  retired  officer  when  charged  with  an 
additional  duty  from  the  prohibitions  against  extra  compensationy  '^  it  is 
reasonable  to  suppose  that  more  direct  and  unequivocal  terms  would 
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have  been  used"  for  that  purpose,  or  rather  that  8ome  words  would  have 
been  used  to  indicate  it  beyond  the  mere  assignment  to  duty.  And  this 
is  especially  so,  since  special  exceptions  can  only  be  engrafted  on  a  statute 
by  clear  terms  creating  them.  (Osage  Land  Case,  3  Lawrence,  Oomp» 
Dec.,  367.) 

7.  Even  if  it  could  be  maintained  that  (he  intention  of  Congress  in  the 
act  of  August  7, 1882  (22  Stat.,  324),  was,  that  the  claimant  <<  should  be 
appointed  a  supervisor  of  the  erection  of  the  building,"  and  should  be 
paid  compensation  for  that  specially-named  service^  it  does  not  follow 
that  he  could  be  either  appointed,  ovpaid,  for  sl  totally  different  service — 
that  of  dknengineer  and  architect  The  fair  inference  from  the  act  of  Au- 
gust 7, 1882,  is,  that  Congress  charged  the  retired  officer  with  the  compara^ 
tively  simple  and  light  duty  of  supervising  the  erection  of  the  building, 
because  the  law  prohibited  his  assignment  by  any  officer  to  any  duty. 
As  such  supervisor  it  was  no  part  of  his  duty  ^'  to  form  plans  and  de- 
signs of  [the]  building  t "  A  mere  superintendent  is  not  required  to  have 
the  skill  of  a  civil  or  military  engineer,  whose  profession  embraces  the 
duty  "  of  designing  Skud  constructing"  (9  Op.  Att-Gen.,  471).  The  "  ap- 
proval and  certification  "  of  "  all  the  disbursing  accounts  "  of  the  building » 
would  not  be  required  of  a  mere  supervisor.  And  it  is  for  the  enlarged 
and  additional  service  required  by  the  appointment  of  the  Acting  Secre- 
retary  of  the  Interior,  that  compensation  is  claimed.  How  the  assign- 
ment to  this  service  evades  tlie  prohibition  of  section  1259  of  the  Ee vised 
Statutes,  is  not  pointed  out.  It  did  not  escape  attention.  It  is  alluded 
toby  saying  that  "  an  existing  law  forbade  any  retired  officer's  being  as- 
signed [by  any  officer]  to  any  duty  whatever."  So  far  asthe  act  of  Au- 
gust 7, 1882,  did  not  by  its  own  terms  assign  the  retired  officer  to  duty, 
the  designation,  which  was  made  for  a  service  beyond  that  mentioned 
was  prohibited ;  if  prohibited,  the  payment  of  compensation  is  unau- 
thorized. But  the  payment  of  compensation  is  not  only  unauthorized,  it 
isexpressly  prohibited.  How  the  payment  of  such  compensation  for  such 
service  escapes  the  prohibitions  of  sections  1259,  1764,  and  1765  of  the 
Eevised  Statutes,  is  also  not  pointed  out.  The  act  of  August  7,  1882, 
does  not  mention  such  service,  and,  hence,  does  not  authorize  it  or 
sanction  payment  therefor. 

III.  Sections  1764  and  1765  of  the  Revised  Statutes  prohibit  the 
payment  demanded  by  the  claimant.  These  sections  were  considered  by 
the  Court  of  Claims  in  connection  with  the  two  cases,  decided  by  the 
Supreme  Court  of  the  United  States,  of  Converse  v.  United  States  (21 
How.,  463),  and  United  States  v.  Brindle  (110  U.  S.,  688)5  and  the 
Court  of  Claims  says  that : 

"  These  causes  seem  to  us  to  be  decisive  of  the  present  one.  The  only 
difference  between  thein  and  it  is  in  the  fact  that  in  each  of  them  the 
party  held  an  office  with  active  duties  to  be  performed,  while  the  pres- 
ent claimant  held  one  with  no  such  duties ;  but  this  does  not  appear  to 
affect  the  result.  The  point  in  each  of  them  was,  whether  the  party  was 
entitled  to  compensation  for  services  rendered  in  an  employment  which 
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had  no  affinity  or  connection  with  the  line  of  his  official  duty;  and  the 
Sapreme  (3oart  held  that  he  was.  This  disposes  of  the  objections  raised 
against  the  claimant's  demand  in  this  case." 

It  is  to  be  especially  noted  that  it  is  not  alleged,  nor  intimated  in  the 
slightest  degree,  that  there  is  or  can  be  any  other  authority  or  any  other 
ground  apon  which  the  claim  can  be  sustained. 

It  is  believed  to  be  susceptible  of  the  clearest  demonstration  that 
neither  of  ^<  these  cases"  sustains  the  judgment  of  the  Court  of  Claims 
herein,  but  that  they  are  direct  authorities  against  it.  The  court  is 
wholly  mistaken  in  supposing  that  the  ^'  only  difference^  between  the  two 
cases  mentioned  and  this  case  is  that  pointed  out  by  the  court.  It  is 
said  that  in  each  of  those  cases  ^'  the  party  held  an  office  with  active 
duties  to  be  performed,  while  the  present  claimant  held  one  with  no  such 
duties";  but  it  is  very  properly  added  that  "f&«  does  not  ai>pearto 
affect  the  result^^  The  fact  that  he  received  a  fixed  salary  without  any 
active  duty  to  perform  does  not  strengthen  his  claim  to  extra  compen- 
sation. 

IV.  It  is  also  believed  to  be  susceptible  of  tbe  clearest  demonstra- 
tion (I)  that  the  allowance  of  the  claimant's  demand  for  extra  compen- 
sation for  services  rendered  under  the  api>ointment  of  the  Acting  Sec- 
retary of  the  Interior  belongs  to  the  class  of  evils  intended  to  be,  and 
which  are,  clearly  prohibited  by  statute;  and  (II)  that  the  decision  of 
the  Court  of  Claims  (I)  is  unsupported  by  a  ny  decision  of  any  other  court, 
(2)  is  in  principle  against  decisions  (a)  of  its  own  and  (b)  of  the  Supreme 
Court,  (c)  the  Opinions  of  the  Attorneys-General,  and  (d)  the  whole 
practice  of  the  Executive  Departments  of  the  Government,  and  (3)  is  a 
practical  nuUiflcation  of  two  of  the  most  important  sections  of  the  Re- 
vised Statutes. 

The  Revised  Statutes  contains  these  sections: 

*<  Sec.  1763.  No  person  who  Lolds  an  cfRce,  ILe  pnJaiy  or  annual  com 
pensation  attached  to  which  amounts  to  the  sum  of  two  thousand  five 
hundred  dollars,  shall  receive  compensation  for  discharging  tlie  duties 
of  any  other  office,  unless  expressly  authorized  by  law. 

<'  Sec.  1764.  No  allowance  or  compensation  shall  l>e  made  to  auy 
officer  or  clerk,  by  reason  of  the  discharge  of  duties  which  belong  to 
any  other  officer  or  clerk  in  the  same  or  any  other  department;  and  no 
allowance  or  compensation  shall  be  made  for  any  extra  services  what- 
ever, which  any  officer  or  clerk  may  be  requiied  to  perform,  unless  ex- 
pressly authorized  by  law. 

"  Sec.  1765.  No  officer  in  any  branch  of  the  public  8er\ice,  or  any 
other  person  whose  salary,  pay,  or  emoluments  are  fixed  by  law  or  reg- 
ulations shall  receive  any  additional  pay,  extra  allowance,  or  compensa- 
tion, in  any  form  whatever ^  for  the  disbursement  of  public  money,  ovfor 
any  other  service  or  duty  whatever^  unless  the  same  is  authorized  by  laiCj 
AND  the  appropriation  therefor  explicitly  states  that  it  is  for  such  ad- 
ditional pay,  extra  allowance,  or  compensation." 

These  are  supplemented  by  tw  o  additional  provisions  in  the  act  of 
June  20, 1874  (18  Stat.  101, 109). 
It  is  well  known  to  everybo  ly,  who  is  familiar  with  the  executive 
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administratiou  of  the  Government,  and  it  is  shown  in  Converse  v. 
IJuited  States  (21  How.,  408),  and  elsewhere,  that  prior  to  the  statute 
now  Incorporated  in  the  Revised  Statutes  as  sections  1763, 1764,  and  1765, 
a  practice  had  grown  up  in  the  different  Departments,  by  which  the  in- 
comes of  many  public  officers,  whose  salaries  were  fixed  by  law,  were 
more  or  less  increased  by  obtaining  assignments  to  duties  other  than 
those  belonging  to  their  offices,  for  which  extra  duties  the  heads  of  De- 
partments would  make  allowances,  which  the  accounting  officers  would 
audit,  and  generally  pass  and  permit  to  be  paid ;  or  when  denying  pay- 
ment, "the  United  States  [was]  involved  in  inconvenient  controversies 
in  court."  (Converse  v.  United  States,  21  How.,  470.)  This  was  found 
to  be  a  pernicious  system,  and  a  practice  fraught  with  injustice  to  the 
Grovemment,  as  well  as  to  those  meritorious  officers,  who,  without  in- 
fluence, took  their  small  salaries  and  obtained  no  more.  To  some  extent 
it  was  demoralizing  to  the  public  service,  by  creating  jealousies  among 
the  employes,  by  allowing  the  higher  officers  to  reward  their  favorites 
in  lower  positions,  and  by  inviting  a  pressure  of  influence  upon  the 
heads  of  Departments  from  the  political  and  personal  friends  of  officials — 
an  influence  which  it  was  difficult  to  resist,  and  which  was  liable  to  be 
exerted  in  favor  of  those  having  great  social  and  political  standing, 
whether  with  or  without  merit,  while  the  more  humble  but  still  meri- 
torious classes  did  not  share  in  such  favors.  Then,  too,  the  possibility 
of  this  opened  the  way  to  exert  a  similar  pressure  in  favor  of  legislationy 
under  which  extra  compensation  might  be  given  by  heads  of  Depart- 
ments to  favored  officers.*  As  was  well  remarked  by  President  Buch- 
anan in  his  message  of  June  25, 1860,  in  relation  to  similar  legislation, 
under  snch  a  system  '^  officers  might  then  be  found,  instead  of  perform- 
ing their  appropriate  duties,  besieging  the  halls  of  Congress  for  the 
purpose  of  obtaining  special  and  choice  places  by  legislative  enact- 
ment." (9  Op.  Att.-Gen.,  468;  ante^  597,  note.)  Attorney-General 
Black,  in  his  opinion  of  July  31,  1860  (9  Op.  Att.-Gen.,  468),  in  relation 
to  the  "  memorial  of  Captain  Meigs,"  alludes  in  forcible  and  emphatic 
terms  to  "this  way  of  procuring  legislation"  by  officers,  and  points  out 

*"  ExgraHa,  the  census  act  of  May  23,  lti50,  (9  Stat.,  432,  sec.  20),  gave  retroactive 
compensation  *  Ho  the  person  employed  as  secretary  of  the  Cf  nans  Board  •  *  *  daring 
the  time  he  has  been  [  was]  in  their  employ ; "  and  he  already  hold  another  salaried 
office.  It  is  alleged,  that  an  officer  induced  Congress  to  insert  in  the  act  of  July  30, 
1852  (10  Stat.,  25),  its  section  3,  continuing  the  same  compensation  prospectively. 
(See  MS.  letter  of  First  Comptroller  to  Hon.  John  Davis,  of  the  Senate,  July  2i>. 
1862.)  To  defeat  this.  Congress  incorporated  section  18  (now  Rev.  Stat.,  1763)  in  the 
act  of  August  31, 1852  (10  Stat.,  100).  And  see  note  {ante,,  596,  597,  596),  and  opinion 
of  Attorney-General  Black,  July  31,  1860,  (9  Op.  Att.-Gen.,  468). 

Section  4688  of  the  Revised  Statutes  authorizes  allowances  for  suhaistence,  in  addi- 
tion to  compensation,  for  "the  officers  and  men  of  the  Army  and  Na^'y,  while  em- 
ployed on  Coast  Survey  service."  It  is  alleged,  that  the  act  of  May  31,  1880  (21  Stat 
131),  was  designed  to  secure  the  same  allowances  for  officers  and  men  of  the  Navy  in 
the  Fish  Commission  service,  by  a  provision,  which,  in  terms  discloses  no  such  pur- 
pose, but  simply  directs  the  Secretary  of  Navy  to  '*  place  the  t>essrls  of  the  United 
States  Fish  Commission  on  the  same  footing  with  the  Navy  Department  as  those  of  the 
United  States  Coast  and  Geodetic  Survey." 
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8ome  of  tbe  daDgers  to  which  it  lead8.  The  assignment  of  officers  to 
unofficial  duties  for  extra  compensation  inevitably  leads  to  the  neglect 
of  official  duties.  One  of  the  evils  of  this  system  was  discretionary  com- 
pensation— ^that  is,  extra  compensation  to  officers,  fioced  by  no  lawj  bat 
in  the  discretion  of  heads  of  Departments.  Unlimited  discretion  is  al- 
ways dangerous.  It  sometimes  gives  rise  to  serious  complaints  (Senate 
Ex.  Doc.,  No.  40 — 1st  sess.,  48th  Congress ;  Senate  Ex.  Doc.,  No.  150 — 
1st  sess.,  48th  Gong. ;  Senate  Ex.  Doc.,  No.  156 — 1st  sess.,  48th  Cong.; 
House  Ex.  Doc.,  No.  92 — 1st  sess.,  48th  Cong.;  District  Attorneys' As- 
sistants' case,  antCj  113.)  And  when  it  can  be  exercised  to  give  extra 
compensation  to  those  already  in  receipt  of  salaries  deemed  in  law  suffi- 
cient, the  real  or  supposed  benefits  of  public  place  may  be  given  to  a 
favored  few,  who  may  thus  monopolize  the  emoluments  of  Gk>vem- 
ment  to  the  exclusion  of  otliers  equally  worthy. 

Congress,  by  several  distinct  acts  now  embodied  in  sections  1763, 
1764,  and  1760  of  the  Revised  Statutes,  has  endeavored  to  root  out.  these 
evils,  and  has  employed  for  this  purpose  language,  which,  properly  con- 
strued, would  seem  broad  enough  to  cover  every  case  of  the  kind- 
These  provisions  are  entitled  to  a  liberal  construction  to  suppress  the 
evilsj  at  which  such  provisions  are  aimed. 

Thus  it  has  been  said : 

<'  That  the  words  of  a  remedial  statute  are  to  be  construed  largely 
and  beneficially,  so  as  to  suppress  the  mischief  and  advance  the  remedy." 

Dwarris  Stats.,  632 ;  Sedgwick  Construction  Stat,  and  Const.  L.,  2d 
ed.,  309.) 

Every  statute  should  be  so  construed  as  to  ^*  suppress  the  mischief," 
which  it  was  enacted  to  prevent,  by  "  adding  force*and  life  to  the  cure 
and  remedy,  according  to  the  true  intent  of  the  makers  of  the  act,  pro 
bono  publico,^  (Potter's  Dwarris,  Stats.,  184).  And  Sedgwick  (Construc- 
tion Stat,  and  Const.  L.,  2d  ed.,  309)  says  as  to  such  statutes  that : 

*<  It  is  by  no  means  unusual  •  •  •  to  extend  the  enacting  words 
beyond  their  natural  import  and  effect,  in  order  to  include  cases  witfim 
tbe  same  mischiefs. 

It  logically  follows  that  every  statute — as  that  of  August  7, 1882  (22 
Stat.,  324) — under  which  extra  compensation  is  claimed,  and  every  stat- 
ute under  which  a  duplication  of  compensation  is  demanded  in  a  mode 
to  defeat  the  distribution  of  the  benefits  of  public  employment,  should, 
while  restraining  statutes jlike  section  1765  of  the  Revised  Statutes,  are  in 
forccy  helstrictly  constrtted,  so  that  a  claimant  shall  take  nothing  but  that 
which  is  eapressly  given  in  clear  terms.  This  should  be  so ;  because  stat- 
utes, under  which  ^tra  compensation  is  claimed  and  demanded,  are 
**  in  derogation  of    •    •    •    a  prior  statute."    Thus,  il  is  said  that: 

"  Statutes  in  derogation  of  •  •  •  a  prior  statute,  are  construed 
strictly,  not  operating  beyond  their  words  or  the  clear  repugnance  of  their 
provisions ;  that  is,  the  new  displaces  the  old  only  as  directly  and  irrec- 
oncilably opposed  in  terms."  (Bishop,  Written  Laws,  155, 119, 194 ;  Mar- 
lot  V.  Lawrence,  1  Blatchford,  608,*  White  r.  Johnson,  23  Miss.,  68  j 
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Clarke  v.  State,  Id.  261 ;  Street  v.  Commonwealth,  6  Watts  and  S.,  209; 
Williams  v.  Potter,  2  Barb.,  316.) 

In  addition,  statutes  conferring  special  privileges  or  exemptions,  or 
against  common  and  general  right,  are  odious.  (Sedgwick,  Constrac- 
tion  Stat.,  and  Const.  L.,  296.) 

In  this  case  compensation  is  demanded  under  the  act  of  August  7, 
1882,  which  is  in  derogation  of  section  1765  of  the  Revised  Statutes — 
a  prior  law — and  hence,  unless  the  positive  tcorda  of  said  aet  of  August 
7, 1882,  give  compensation — ^as  thej  do  not — none  can  be  paid.  The 
question,  whether  the  efforts  made  by  Congress,  to  defeat  the  evils  men- 
tioned, and  to  secure  a  distribution  of  the  benefits  of  public  employ- 
ment, have  been  an  eminent  success,  may  give  rise  to  differences  of 
opinion  5  the  question  whether  these  efforts  are  yet  to  be  successful,  re- 
mains to  be  seen.  The  provision  against  dual  salaries^  as  found  in  the 
act  of  September  30,  1850  (9  Stat.,  542),  though  never  in  terms  repealed^ 
was  omitted  from  the  Revised  Statutes,  on  the  theory  that  such  provis- 
ion was  repealed  by  implication  by  the  act  of  August  31, 1852  (10  Stat, 
100 ;  Rev.  Stat.,  1763 ;  Major  Collins's  Case,  15  Ct.  CI.,  37).  The  provis- 
ions made  by  Congress  against  extra  compensation  have  certainly  been, 
by  judicial  construction,  narrowed  within  limits  less  than  their  exact 
words  might  import,  but  not  without  able  dissenting  opinions,  carrying 
the  authority  of  great  intellects  and  legal  ability. 

No  case  can  present  sound  law,  unless  supported  by  the  force  of  rea- 
son and  the  power  of  logic.  No  decision  of  any  court  can  escape  the 
^*  test  of  scrutiny,  of  talents,  and  of  time."  For  all  practical  purposes, 
the  decision  of  the  highest  court  is  "the  perfection  of  reason" — it  is  law.- 

The  Supreme  Court,  overruling  the  opinion  of  the  Hon.  Pel^  Spra^jfuey 
district  judge,  and  the  Hon.  Benjamin  R.  Curtis,  Supreme  Court  judge, 
sitting  together  in  the  first  circuit,  held,  in  Converse  v.  The  United 
States  (21  How.,  463),  that  a  collector  of  customs,  whose  salary  was 
Jixed  by  law,  could  also  receive  the  compensation  fixed  by  law  and  at- 
ta<;hed  to  the  office  or  position  of  disbursing  agent,  which  he  held  by 
appointment  from  the  Secretary  of  the  Treasury.  When  this  case  was 
decided  by  the  Supreme  Court  on  appeal,  three  judges  dissented  from 
the  opinion  of  the  majority,  and  Mr.  Justice  Curtis  had  left  the  bench. 
Although  such  a  decision,  thus  strongly  dissented  from  by  so  many 
able  jurists,  must  stand  as  the  settled  law  to  govern  courts  and  officers 
in  all  like  cases,  yet  there  is  no  rule  requiring  them  to  adopt  any  lan- 
guage, which  would  lead  to  extending  the  authority  of  the  decision  be- 
yond the  exact  point  decided.  All  of  it  beyond  that  point  is  open  for  the 
exercise  of  judgment. 

The  (1)  accounting  officers  of  the  Treasury  Department,  the  (2)  Attor- 
neys-Oeneral,  and  (3)  the  courts,  so  far  as  the  subject-matter  of  that  de- 
cision has  been  under  consideration,  have  uniformly  regarded  it  as  estab- 
lishing only  the  doctrine — that  a  person  holding  two  distinct  offices,  or 
an  office  and  an  agency,  can  receive  the  salary  or  compensation  of  both, 
when  such  salary  or  compensation  oreach  is  ''fijced  by  law  " — and  not  ap 
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going  any  farther.  ^  (Major  CoUins's  Case,  15  Gt.  CL,  22.)  There  has  never 
been,  in  any  branch  of  the  executive  or  jndiciai  departments  of  the  Gov- 
ernment, a  single  departure  from  this  view  of  sach  decision  since  it  was 
promulgated  to  the  present  time,  unless  in  the  recently-decided  case  of 
General  Meigs  {Id.,  37),  and  the  authorities  there  cited. 

Attorney-General  Black  (19  Op.  Att.-Gen.,  509),  in  advising  the  Sec- 
retary of  State  upon  the  effect  of  the  decision  in  Converse  r.  The  United 
States,  said  that — 

<<  The  case  of  Converse  was  that  of  a  collector,  whose  compensation, 
as  such,  amounted  to  more  than  two  thousand  five  hundred  dollars,  but 
who  also  held  a  regular  appointment  as  disbursing  offi^ier  of  the  Treas- 
ury Department,  and  he  was  allowed  also  to  receive  the  compensation 
authorized  [and  fixed]  hy  law  for  such  agency.  I  shall,  of  course,  advise 
you  to  respect  the  authority  of  that  decision,  but  I  shall  not  advise  you 
to  stretch  it  a  single  inch."  • 

In  the  most  recent  opinion  on  this  subject  (15  Op.  Att.-(xen.,  308), 
Mr.  Attorney-General  Devens,  on  the  authority  of  Converse  v.  The 
United  States,  advised  the  Secretary  of  War,  as  to  the  right  of  a  retired 
officer  of  the  Army  to  draw  also  the  salary  of  another  office  which  he 
held  at  the  same  time,  that — 

^^  If  he  actually  holds  two  commissions,  and  does  the  duties  of  two  dis- 
tinct officis,  he  may  receive  the  salary  which  has  been  appropriated  to 
each  office.  Sections  1763, 1764,  and  1765,  above  referred  to,  are  con- 
densations from  statutes  which  were  in  existence  at  the  time  that  this 
decision  was  made,  and  in  conformity  with  it  I  deem  it  my  duty,  in  an- 
swer to  your  inquiry,  to  say  that  a  retired  officer  may  draw  his  pay 
as  such,  and  may  also  draw  the  salary  of  any  civil  office  which  he  may 
,  hold  under  the  Government,  assuming  always  that  the  duties  of  tiie  civil 
office  are  performed  under  and  by  virtue  of  a  commission  appointing  him 
to  that  office,  which  he  holds  in  addition  to  his  rank  as  a  retired  officer  J' 

If  these  opinions  of  accounting  officers,  Attorneys-General,  and  courts 
are  all  set  aside,  a  vast  multitude  of  applications  will  be  presented  to 
reopen  disallowances  heretofore  made,  and  to  pay  compensation  for 
extra  services  heretofore  rendered,  for  which  no  claims  have  ever  been 
made,  and  thus  to  unsettle  all  that  has  been  done  under  a  practice 
so  long  continued  as  to  become  "  a  rule  of  property,"  certainly  in  the  Ex- 
ecutive Departments.  Application  has  already  been  made  for  payment 
in  this  class  of  cases,  in  support  of  which  the  recent  opinion  of  the 
Court  of  Claims  is  cited. 

The  Court  of  Claims,  referring  to  the  two  cases  of  Converse  «.  The 
United  States,  and  The  United  States  v.  Brindle,  says  that: 

**The  point  in  each  of  tbem  was,  whether  the  party  Ja  salaried  officer] 
was  entitled  to  compensation  for  services  rendered  m  an  employment 
which  had  no  affinity  or  connection  with  the  line  of  his  official  dutyj 
and  the  Supreme  Court  held  that  he  was.  This  disposes  of  the  objec- 
tions raised  against  the  claimant's  demand  in  this  case." 

Neither  of  the  cases  mentioned  supports  this  unqualified  view  or  the 
conclusion  of  the  court,  as  will  now  be  shown : 

1.  As  to  the  case  of  Converse  v.  The  United  States  (21  How.,  463),  it  is 
to  be  observed  that  General  Meigs  is  a  salaried  officer,  and  that  the  com- 
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X>eDsatioD,  which  he  claims  for  services  as  ^^supervising  engineer  and 
architect,"  was  not  fixed  in  amoant  by  any  law^  but  by  the  discretion  of 
the  Acting  Secretary  of  the  Interior. 

(1).  The  Court  of  Claims  cites  Converse  v.  The  United  States,  and  ap- 
plies it  as  an  authority  in  support  of  the  idea,  that  a  salaried  officer  may 
lawfully  be  paid  compensation  not  fi^ed  in  amount  by  any  lawjhixt  by  the 
discretion  of  an  officer,  for  "  an  employment  which  had  no  affinity  or  con- 
nection with  the  line  of  his  official  duty."  That  ease  holds  no  such  doc- 
trine, but  exactly  the  reverse.  Thus,  a  part  of  the  syllabus  in  Converse 
V.  The  United  States  is  that : 

"A  compensation  for  extra  services,  where  no  certain  compensation  is 
fixed  by  law^  cannot  be  allowed  by  the  head  of  a  Department  to  any  officer 
of  the  Government  who  has  by  law  a  fixed  or  certain  compensation  for 
his  services  in  the  office  he  holds.    *    •    * 

No  allowance  beyond  his  fixed  compensation  can  be  made,  except  for 
the  performance  of  certaiu  duties  required  by  law  to  be  performed,  for 
which  the  law  grants  a  certain  compensation  to  be  paidj  and  which  have  no 
connection  with  the  duties  of  the  office  he  holds." 

And  in  the  opinion  of  the  court  it  is  said,  that: 

"The  great  object  has  been  to  establish,  by  law,  the  compensation  for 
public  services,  whether  in  offices  or  agencies,  where  the  nature  and 
character  of  the  duties  to  be  performed  were  sufficiently  known  and 
definite  to  enable  Congress  to  form  an  estimate  of  its  value,  and  not  leave 

it  to  the  discretion  of  the  head  of  an  executive  department. 

•  ••«••• 

The  just  and  fair  inference  from  these  acts  of  Congress,  taken  together, 
is,  that  no  discretion  is  left  to  the  head  of  a  department  to  allow  an  offi- 
cer, who  has  a  fixed  compensation,  any  credit  beyond  his  salary,  unless 
the  service  he  has  performed  is  required  by  existing  laws,  and  tlie  remu- 
neration for  them  fixed  by  law!^ 

In  that  case  a  collector  of  customs,  having  a  salary  fixed  by  law,  was 
appointed  a  disbursing  agent  to  disburse  moneys  for  light-houses,  un- 
der a  statute,  which  fixed  as  compensation  for  the  service  a  commission 
of  two  and  a  half  per  cent,  on  the  amount  disbursed. 

The  court  further  said : 

"And,  as  the  Department  appointed  him  to  perform  a  duty  required 
by  law,  for  which  the  compensation  was  fixed  by  law,  and  the  money 
appropriated  to  pay  it,  he  is  entitled  to  the  compensation  given  by  law, 
if  he  has  performed  the  duty." 

Thus,  it  is  clear,  that  the  case  of  Converse  v.  The  United  States  is  a 
direct  and  absolute  authority  against  the  payment  of  the  claim  of  Gen- 
eral Meigs.  It  is  as  much  a  misapplication  of  that  case  to  cite  it  in 
support  of  a  discretionary  allowance,  as  it  would  be  to  qite  it  against  the 
allowance  of  compensation  fi^ed  in  amount  by  law.  (Folger's  case,  13 
Ct.  CL,  94,  96.) 

(2).  In  view  of  this,  it  becomes  unnecessary,  to  inquire  whether  the 
service  rendered  by  General  Meigs  was,  or  was  not,  "within  the  line  of 
his  official  duty."  Every  officer  of  the  regular  Army  is,  as  the  statute 
requires,  educated  in  "  civil  and  military  engineering"  (Rev.  Stat.,  1309). 
This  service  is  a  part  of  the  duty  of  Army  officers  designated  for  the 
purpose  (Rev.  Stat.,  1094).   This  was  decided  in  Gratiot  v.  United  States 
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(15  Pet.,  336).    And  see  United  States  v.  Macdaniel  (7  Pet.,  1),  UiiUed 
States  V.  Ripley  {Id.^  18),  and  United  States  t?.  Fillebrown  (M,  28). 

The  *^Army  Regulations''  contain  ample  details  of  the  information 
on  the  subject.  The  practice  of  the  Government  has  always  been  to 
require  this  service  of  the  proper  Army  officers.  So  far,  therefore,  as 
the  act  of  August  7,  1882  (22  Stat.,  324),  assigned  General  Meigs  to 
duty,  or  so  far  as  any  officer  could  laicfully  assign  him  to  any  duty  as 
an  engineer  or  architect,  his  service  under  such  assignments  would  be 
strictly  in  the  line  of  his  official  duty. 

2.  As  to  the  case  of  The  United  States  r.  Bri)idle  (110  U.  S.,  688). 

That  case  was  not  published  until  after  Meigs's  case  had  been  ar- 
gued and  submitted  to,  and  at  least  partly  considered  by,  the  Coart  of 
Claims ;  and  it  may  be  inferred  from  the  opinion  of  said  court  that  bat 
for  the  case  of  The  United  States  «?.  Brindle  the  judgment  of  the  court 
would  have  been  against  General  Meigs.  If,  therefore,  that  case  does  not 
sustain  the  claim  of  General  Meigs  he  is  not  entitled  to  be  paid.  And 
it  seems  clear  that  such  ease  is  not  an  authority  in  his  favor.  The  ar- 
gument before  the  court  did  not  discuss  it,  and  from  the  opinion  of  tbe 
court  it  does  not  seem  that  its  attention  was  called  to  the  mattrial  dif- 
ference between  the  facts  in  that  case  and  those  in  Meigs's  case.  Tlie 
opinion  does  not  quote  any  part  of  the  former  case  nor  show  how  any 
expression  therein  can  be  held  as  sustaining  the  claim  of  General  Meigs. 
To  so  apply  that  case  i«,  as  it  is  believed,  as  much  a  misapplication 
thereof  as  it  is  to  say  that  the  claim  of  General  Meigs  is  supported  by 
the  case  of  Converse  t?.  The  United  States. 

It  is  important  to  notice  the  rules  of  law  by  which  the  point  decided 
in  the  case  of  The  United  States  v.  Brindle  is  to  be  determined.  A 
learned  elementary  law-writer  has  said : 

"  That  language  used  in  an  opinion,  whether  in  the  reasoning  or  the 
conclusion  established  thereby  is  alicays  to  be  explained  and  restrict^  h^ 
the  case  under  consideration^  and  to  that  extent  only  is  a  decision  fitted  to 
serve  as  a  precedent."    ( Wells,  Res  Adjudicata  and  Stare  Decisis,  584.) 

The  supreme  court  of  Mississippi  has  said  that : 

"  In  courts  it  has  become  a  settled  rule  that  all  abjudications  are  to 
be  considered  only  in  connection  with  and  as  explained  by  and  limittd  to 
the  state  of  circumstances  appearing  in  the  record.  (Pass  t?.  McRae,  36 
Miss.,  148;  Lucas  v.  Commissioners,  44Ind.,54l;  Railroad  Company  r, 
Davidson  Co.,  1  Sneed,  (595.) 

And  the  highest  authority,  the  Supreme  Court  of  the  United  States, 
has  established  "  the  rule  that  any  opinion  *  •  •  cannot  be  relied 
on  as  a  binding  authority,  unless  the  case  called  for  its  expression '^ 
(Carroll  v.  Carroll,  16  How.,  287  ;  Ux  parte  Christy,  3  J<?.,  292;  Peck  f. 
Jenness,  7  Id.,  612 ;  Cohens  v.  State  of  Virginia,  6  Wheat.,  399).  Then, 
again,  it  may  be  added,  that  a  decision  giving  a  technical  construction  to 
an  act  should  not  be  extended  beyond  the  exact  language  of  such  de- 
cision or  beyond  the  immediate  point  decided. 

With  these  principles  in  view,  it  is  not  difficult  to  perceive  that  the 
case  of  The  United  States  v.  Brindle  does  not  overrule  the  case  of  Con- 
verse V.  The  United  States,  and  does  not  in  any  respect  support  the 
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claim  of  Oeneral  Meigs.  The  material  facts  ia  the  former  case  are  as 
follow:  Brindle  was  receiver  of  public  moneys  for  the  district  of  lands 
subject  to  sale  as  public  lands  at  LecomptoUj  Kausas.  By  the  treaty  of 
July  17,  1854  (10  Stat.,  1048),  the  Delaware  Indians  ceded  certain  lands 
to  the  United  States,  and  the  United  States  agreed  to  survey  and  sell 
portions  of  them,  being  governed  in  conducting  sales  by  the  laws  re- 
specting the  sales  of  public  lands,  and  to  pay  the  Indians  a  portion  of 
the  proceeds  and  invest  the  residue  for  their  benefit  "  after  deducting 
therefrom  the  cost  of  surveying^  managing^  and  selling  the  same,^  The  act 
of  March  3, 1855  (10  Stat.,  700),  authorized  the  President  to  cause  the 
lands  to  be  sold.  By  law  the  Commissioner  of  Indian  Affairs,  under  the 
direction  of  the  Secretary  of  the  Interior,  has  the  management  of  all 
matters  arising  out  of  Indian  relations  (Bev.  Stat,  462,  463).  On  the 
24th  of  October,  1856,  Brindle  "was  duly  appointed  special  receiver  and 
superintendent  to  assist  the  special  commissioner  to  dispose  of  said 
lands.  "  These  Indian  trust  lands  were  never  public  lands  of  the  United 
States,  and  were  never  subject  to  sale  at  the  Leoompton  land  officeJ^ 
Upon  these  facts  the  Supreme  Court  said : 

"It  follows  that  it  was  never  any  part  of  the  official  duty  of  Brindle, 
as  receiver  of  public  moneys  at  the  Lecompton  laud  office,  to  sell  the 
trust  lands,  or  receive  the  payments  therefor.  His  duties  in  connection 
with  that  office  were  to  receive  and  account  for  moneys  paid  for  public 
landSj  that  is  to  say,  the  public  moneys  of  the  United  States  derived  from 
the  sales  of  public  lands.  The  moneys  paid  for  the  Indian  lands  were 
trust  moneys,  not  public  moneys.  They  were  at  all  times  in  equity 
the  moneys  of  the  Indians,  subject  only  to  the  expanses  incurred  by  the 
United  States  for  surveying,  managing,  and  selling  the  lands. 

When,  therefore,  Brindle  was  appointed  special  receiver  and  superin- 
tendent to  assist  the  special  commissioner  in  disposing  of  the  trust 
lands,  he  was  employed  to  render  a  service  in  no  way  connected  with 
the  office  he  held.  He  was  not  appointed  to  any  office  known  to  the 
law.  No  new  duty  was  imposed  on  him  as  receiver  of  the  land  office. 
The  President  was,  both  by  the  treaties  and  the  act  of  1855,  charged 
with  the  duty  of  selling  the  lands,  and  under  his  instructions  Brindle 
was  employed  to  assist  in  that  work.  By  express  provisions  in  the 
treaties  the  expenses  incurred  by  the  United  States  in  mahing  the  sales 
were  to  be  paid  from  the  proceeds.  This  clearly  implied  the  payment  of 
a  reasonable  compensation  for  the  services  of  those  employed  to  carry 
the  trust  into  effect. 

•  *  •  In  the  present  case  the  employment  was  for  a  special  service 
iu  connection  with  a  special  trust  assumed  by  the  United  States  for  the 
benefit  of  certain  Indian  tribes,  in  which  express  provisions  were  made 
for  the  payment  of  expenses.  In  legal  effect,  the  appointment  was  to 
an  agency  for  the  sale  of  lands  for  the  Indians^  with  an  implied  under- 
standing that  a  reasonable  compensation  would  be  paid  for  the  services 
rendered.  So  far  as  anything  appears  in  the  record,  the  appointment 
was  not  made  because  Brindle  was  receiver  of  the  land  office.  The  du- 
ties to  be  performed  were  of  a  different  character  and  at  a  different 
place  from  those  of  the  land  office,  and,  while  the  exact  amount  of  com- 
pensation for  this  service  was  not  fixed,  it  was  clearly  to  be  inferred 
that  such  compensation  as  the  law  implies  where  labor  is  performed  by 
one  at  the  request  of  another,  that  is  to  say,  a  reasonable  compensa- 
tion would  be  paid." 
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Here  was  a  case,  iii  which  a  service  was  performed  for  ike  Indians — not 
for  the  Chvernment  of  the  United  States.  The  compensation  was  to  be 
paid  from  the  money  of  the  Indians — not  from  money  of  the  United  States^ 
nor  even  by  fees  exacted  of  citizens  in  pursuance  of  any  act  of  (Con- 
gress. The  court  places  the  decision  distinctly  on  the  grounds,  that 
^^ these  Indian  trust  lands  were  never  public  lands  of  the  United  States^ 
that  ^'  the  moneys  paid  for  the  Indian  lands  were  trust  moneys^  notpvh- 
lie  moneys^^  and  that  the  services  rendered  were  neither  tOj  nor  for ^  the 
United  States^  or  any  citizen  thereof.  Section  1765  of  the  Revised  Stat- 
utes refers  to  services  for  tlie  Oovernment,  and  prohibits  extra  compensa- 
tion from  the  public  moneys.  This  is  rendered  certain  by  the  last  clause 
of  said  section,  which,  in  prescribing  a  class  of  exceptions^  to  its  prohi- 
bitions, says,  "  unless  the  same  is  authorized  by  law,  and  the  appropria- 
tion therefor  explicitly  states  that  it  is  for  such  additional  pay,  extra 
allowance,  or  compensation.''  This  shows  that  the  section,  in  its  pro- 
hibitions, deals  with  public  moneys,  which,  by  the  express  requirement 
of  the  Constitution,  can  only  be  "  drawn  from  the  Treasury  •  •  •  in 
Consequence  of  Appropriations  made  by  Law.''  (Const  of  the  U.  8.,  Art 
I,  sec.  9,  par.  7.)  But  neither  this  provision  of  the  Constitution  nor 
section  1765  refers  to  any  but  public  moneys.  Indian  trust  moneys  do 
not  belong  to  the  Government  -,  they  may  be  received  and  invested  by  aa- 
thority  of  law  without  being  covered  into  the  Treasury  or  appropriated 
to  be  drawn  from  it.    Thus,  the  Revised  Statutes  provides : 

"  Seo.  2097.  No  funds  belonging  to  any  Indian  tribe  with  which 
.treaty  relations  exist  shall  be  applied  in  any  manner  not  authorized  by 
such  treaty,  or  by  express  provisions  of  law    •    *    •.» 

If  they  are  so  covered  or  appropriated,  it  is  not  because  there  is  any 
constitutional  necessity  for  it.  By  law,  and  in  practice,  '^special  ac- 
counts "  of  such  funds  are  kept  in  the  Treasury  Department  Th  us,  the 
Revised  Statutes  provides: 

"  Seo.  2095.  All  investments  of  stock,  that  are  or  may  be  required  by 
treaties  with  the  Indians,  shall  be  made  under  the  direction  of  the  Pres- 
ident ;  and  special  accounts  of  the  funds  under  such  treaties  shall  be 
kept  at  the  Treasury,  and  statements  thereof  be  annually  laid  before 
Congress." 

See  sections  2093,  2094,  and  2096  of  the  Revised  Statutes.  Sec- 
tion 1765  of  the  Revised  Statutes  does  not  refer  to  services  for  a  foreign 
nation  or  for  dependent  tribes  of  Indians^  or  to  compensatian  paid  from  ^ 
moneys  ofafonign  nation  or  of  such  dependent  tribes.  (15  Op.  Att.-6en., 
608.)  Hence,  the  case  of  The  United  States  v.  Brindle  does  not  in  the 
slightest  degree  touch  the  question  presented  on  the  claim  of  General 
Meigs,  as  will  appear  for  several  reasons,  as  follow : 

(1.)  It  cannot  be  so  construed,  because  it  arises  upon  totally  dijferent 
facts  and  involves  totally  different  principles  from  those  in  Meigs's 
case.  This  was  evidently  regarded  so  clear  that  neither  iu  the  argu- 
ment of  counsel  nor  in  the  opinion  of  the  court,  in  the  former  case,  was 
section  1765  of  the  Revised  Statutes  even  alluded  to. 

(2.)  It  cannot  be  so  construed,  because,  if  so,  it  would  directly  ottr- 
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rule  the  case  of  Converse  v.  The  United  States.  The  court  has  given 
no  indication  of  any  sach  purpose;  on  the  contrary,  the  court  refers  to 
and  approves  that  case,  and  quotes  the  very  words  thereof,  which  show 
that  extra  compensation  can  only  be  allowed  when  ^^  the  amount  of 
[suchj  compensation  [is]  regulated  by  law.^  (United  States  v.  Brindle^ 
110  U.  8.,  694).  This  view  of  the  case  of  Converse  v.  The  United  States 
has  always  been  maintained.  Thus,  Attorney-General  Bates  ( 10  Op.  Att.- 
Gen.f  440),  referring  to  that  case  and  to  a  claim  made  by  a  salaried  officer 
for  compensation  for  extra  services  not  in  the  line  of  his  office,  under  an 
appointment  made  by  the  Secretary  of  the  Interior,  said : 

•*  But  it  was  remuneration  fixed  by  the  Secretary  of  the  Interior  him- 
self, in  the  exercise  of  what  he  doubtless  deemed  a  lawful  discretion^  and 
it  is  precisely  this  discretion  which,  according  to  the  court,  these  stat- 
utes have  forbidden  the  head  of  a  Department  to  exercise.  It  was  per- 
fectly competent  for  the  Secretary  of  the  Interior  to  employ  a  person  to 
perform  the  duties  in  question,  and  to  agree  that  he  should  be  paid  there- 
for out  of  the  fund  appropriated  for  the  Capitol  extension  and  new 
dome,  the  amount  which  he  agreed  Mr.  Whiting  should  receive.  But 
since  no  office  was  created  by  law  for  the  performance  of  those  duties 
and  no  remuneration  therefor  ^6(2  by  law,  it  was  not  competent  for  the 
Secretary  to  add  them  to  the  other  duties  of  an  officer  receiving  a  fixed 
compensation  therefor,  and  pay  him  an  additional  sum  for  performing 
the  additional  duties.  This  is  the  very  thing  which  these  statutes,  as 
construed,  not  only  by  the  majority  of  my  predecessors,  but  by  the  Su- 
pr^jrae  Court,  were  passed  to  prohibit  (See  4  Op.  Att-Gen.,  538 ;  15 
/d,  362.) 

(3).  It  cannot  be  so  construed,  because  it  would  absolutely  nullify  sec- 
tion 1765  of  the  Revised  Statutes — it  would  leave  the  section  without 
any  purpose  whatever.  The  steps  by  which  this  result  would  be  reached 
are  plain. 

a.  This  section  is  not  needed  to  prohibit  an  officer  fipom  receiving 
extra  pay  for  extra  services  attached  to  his  office.  The  statutes  fix  the 
salaries  of  officers,  and  no  officer  can  increase  them. 

Thus  in  Goldsborough  t?.  United  States  (Taney's  C.  C.  Decisions,  80)^ 
decided  by  Chief  Justice  Taney  in  1840,  it  appeared  that  Goldsborough, 
an  acting  purser  in  the  I^avy,  having  a  salary  fixed  by  law,  holding  no 
other  office,  disbursed  money  in  1835  and  1836  and  claimed  a  commis- 
sion of  2^  per  cent,  thereon  for  his  services,  under  a  regulation  of  the 
Navy  Department  expressly  allowing  it. 

The  Chief  Justice  in  deciding  the  case  said : 

**  Where  an  act  of  Congress  declares  that  an  officer  of  the  Government 
or  public  agent,  shall  receive  a  certain  compensation  for  his  services, 
which  is  specified  in  the  law,  undoubtedly,  that  compensation  can  neither 
be  enlarged  nor  diminished,  by  any  regulation  or  order  of  the  Presi- 
dent, or  of  a  Department,  unless  the  power  to  do  so  is  given  by  act  of 
Congress. 

In  the  case  before  me,  the  commission  is  claimed  as  a  part  of  the  com- 
pensation, to  which  the  deceased  was  entitled  as  acting  purser,  for 
services  rendered  in  the  ordinary  line  of  his  official  duty.  Kow  the  com- 
l>ensation  to  a  purser  for  services  of  that  description,  is  fixed  by  the 
act  of  Congress  of  18  April,  1814,  ch.  143,  which  declares  that  a  purser 
shall  receive  $40  per  month,  and  two  rations  a  day;  it  is  the  same 
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■compensation  which  was  given  by  the  acts  of  17  March,  17^,  ch.  12, 
sect.  6,  and  1  July,  1797,  ch.  7.  And  when  the  law  declares  that,  for 
-certain  services,  he  shall  receive  $40  per  month  and  two  rations  per 
day,  by  what  authority  can  the  head  of  a  Department  allow  him  more! 
The  same  act  of  Congress  and  the  same  section,  that  fixes  the  compen- 
sation of  a  purser,  fixes  also  the  compensation  of  lieutenants,  chaplains, 
sailing  masters,  surgeons,  and  various  other  officers  in  the  Navy,  by 
giving  them  a  certain  sum  per  month,  and  a  certain  number  of  rations 
per  day.  It  never  has  been  supposed,  that  the  Secretary  of  the  Navy 
was  authorized  to  increase  the  compensation  of  these  officers,  by  enlarg- 
ing their  monthly  allowance,  or  adding  to  the  number  of  their  daily 
rations;  and  when  the  compensation  to  the  purser  is  fixed  by  the  same 
law,  and  in  language  precisely  the  same,  how  can  his  case  be  distin- 
guished from  that  of  the  other  officers  named  in  the  law!  How  can  the 
Secretary  increase  his  compensation  by  enlarging  his  monthly  allow- 
ance, or  adding  to  the  number  of  his  daily  rations!  And  if  he  cannot 
do  it  in  this  mode,  by  what  authority,  or  upon  what  distinctions,  can  he 
do  it,  in  the  shape  of  com^missions,  when  no  such  commissions  are  given 
by  law !  The  court  can  see  no  ground  whatever  for  distinguishing  the 
case  of  a  purser  from  that  of  any  other  officer  mentioned  in  the  act  of 
Congress;  and  as  the  Department  is  bound  by  the  allowance  fixed  for 
them,  it  is  equally  bound  by  that  fixed  for  a  purser. 

Inaeed,  the  objection  to  the  allowance  is  made  still  stronger,  by  the 
pra\isions  of  the  second  section  of  the  act  of  1814,  which  authorizes  the 
President  to  make  an  addition,  not  exceeding  twenty-five  per  cent,  to 
the  pay  of  the  officers,  petty  officers,  midshipmen,  seamen  and  marines 
engaged  in  any  service,  the  hardships  or  disadvantages  of  which  shall, 
in  his  judgment,  render  such  an  addition  necessary.  The  power  giveu 
to  make  this  addition,  by  necessary  implication,  excludes  the  power  of 
making  any  other  or  greater  addition,  or  under  any  other  circumstances, 
than  those  mentioned  in  this  section ;  and  if  such  a  power  could  have 
been  supposed  to  exist,  in  cases  where  the  law  merely  fixes  the  compen- 
sation, and  says  nothing  further,  yet  the  well-established  rules  for  the 
construction  of  statutes,  would  exclude  it  in  the  present  case. 

It  has,  however,  been  argued,  that  a  purser  is  neither  a  commissione^i 
officer  nor  a  warrant  officer,  and  is  not  so  regarded  in  the  Navy,  and 
that,  therefore,  the  provisions  in  the  second  section  of  the  act  of  1814, 
do  not  apply  to  him.  In  other  words,  it  is  insisted,  that  the  purser  does 
not  come  within  the  description  of  an  officer^  and,  consequently,  is  not 
included  in  the  number  of  persons  to  whom  the  President  is  authorized 
to  make  the  limited  increase  of  compensation  specified  in  the  section. 

It  would  be  a  sufficient  answer  to  this  argument  to  say,  that  the  com- 
pensation of  the  purser  is,  undoubtedly,  specified  in  the  law,  and  he  is, 
therefore,  within  the  general  principle  before  stated.  But  the  second 
section  applies  to  the  allowance  claimeil  in  this  suit,  with  as  much  force 
as  it  would  to  the  increase  of  the  pay  and  emoluments  of  any  other  officer 
mentioned  in  the  first  section ;  for,  whether  a  purser  is  regarded  in  the 
Navy  as  a  commissioned  officer,  or  a  warrant  officer,  or  neither,  it  is  verj 
certain,  that  he  is  always  included  under  the  description  of  an  officer^ 
in  the  acts  of  Congress  which  fix  his  compensation.  Thus,  in  the  act 
21  March,  1794,  ch.  12,  the  sixth  section  declares,  "  that  the  pay  and 
subsistence  of  the  respective  commissioned  and  warrant  officers^  be  as  fol- 
lows ;"  it  then  proceeds  to  specify  their  compensation,  firom  the  captain 
down,  and  the  purser  is  mentioned  among  them." 

When  this  case  was  decided  there  was  no  statute  against  dual  salaries 
or  extra  compensation.    The  decision  antedated  the  statutes  fimm  which 
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sections  1763, 1764,  or  1765  of  the  Bevised  Statutes  were  taken.  And 
Chief  Jastice  Taney  distinctly  annonnced  that  no  compensation^  in  addi- 
tion to  the  salary  prescribed  by  lawj  could  be  paid  to  the  claimant  ^^for 
services  rendered  in  the  ordinary  line  of  his  offircial  dutyP  (Goldsborough 
V.  United  States,  Taney's  Dec.,  80,  88.)  In  addition  to  this,  at  common 
law,  it  is  extortion,  and  so  a  crime,  for  an  officer  "  under  color  of  his 
office''  to  take  "any  money  or  thing  of  value  that  is  not  due  to  him,  or 
more  than  is  due  or  belbre  it  is  due."  4  Blackst.  Com.,  141;  1  Eussell 
on  Crimes,  142  J  Extra-Fee  case,  3  Lawrence,  Compt.  Dec,  427;  Martin 
V.  State,  1  Harris  &  Johnson,  Md.,  740;  Grier-Bailiff  case,  5  Lawrence^ 
Compt.  Dec,  11.  And  such  extra  pay  is  prohibited  by  the  provisions 
of  the  act  of  June  20, 1874  (18  Stat.  101, 109). 

b.  It  is  now  settled  that  one  person  may  hold  two  distinct  offices  and 
receive  the  salary  and  compensation  pre^scribed  by  law  for  each. 

c.  It  is  also  settled  that  a  salaried  officer  may  render  unofficial  services 
and  be  paid  compensation  therefor,  if  its  amount  <'be  fixed  by  law." 

d.  Now,  if  it  he  further  held  that  a  salaried  officer  may  render  unoffi- 
cial services  and  be  paid  compensation  therefor  »o*  "fixed  by  law,"  but 
by  the  discretion  of  some  officer,  then  section  1765  is  left  without  any 
practical  purpose,  its  mission  is  at  an  end.  With  such  a  construction 
it  cannot  rise  to  the  dignity  of  a  "glittering  generality" — it  will  be  less 
than  a  "barren  ideality" — ^it  will  be  vox^  et  prceterea  nihil.  A  statute 
enacted  for  judicious  purposes  should  not  meet  judicial  death,  it  should 
be  rescued  from  the  public  calamity  of  such  a  fate. 

3.  In  the  opinion  of  the  Court  of  Claims  it  is  said  that,  payment  of 
compensation  to  General  Meigs  "has  been  refused  him  under  instruc- 
tions given  by  the  First  Comptroller,  ♦  *  •  on  the  ground  that, 
being  a  retired  officer  of  the  Army  and  receiving  pay  a«  such,  he  is- 
not  lawfully  entitled  to  any  compensation  for  his  services,  unless  an  ex- 
press appropriation  be  made  to  pay  him  therefor." 

The  opinion  of  the  Comptroller  in  Meigs's  case  (antCj  588,  et  seq.y 
does  not  seem  to  have  been  examined  by  the  court,  for,  if  so,  it  would 
liave  been  seen  that  the  one  objection  mentioned  by  the  court  was  not 
specifically  referred  to  by  the  Comptroller,  and  was  not  by  any  means  his 
sole  objection,  as  might  be  inferred  from  the  opinion  of  the  Court  of* 
Claims. 

Section  1765  of  the  Be\ised  Statutes  declares  in  effect  that  a  salaried 
officer  shall  not  receive  extra  compensation  "  for  any  *  ♦  •  service 
or  duty  whatever,  unless  •  *  *  the  appropriation  therefor  explicitly 
states  that  it  is  for  such  additional  pay,  extra  allowance,  or  compensa- 
tion." The  act  making  the  appropriajtion,  from  which  General  Meigs 
£i8k6  payment  does  not  explicitly  or  otherwise  state  that  such  appropri- 
ation or  any  part  of  it  may  be  applied  in  making  additional  or  extra  pay. 
^Are  these  words  of  section  1766  to  be  ignored  or  nullified  t  If  not,  how 
is  General  Meigs  excepted  from  their  operation  t  To  this  inquiry  na 
satisfactory  answer  is  given. 
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4.  The  compensation  in  the  case  of  The  IJuited  States  r.  Brindle  was 
expressly  authorized  by  law;  that  of  the  claimant  in  Meigs's  case  was  not 
so  expressly  authorized  by  any  law.  Thus,  the  Indian  treaty  mentioned 
in  the  former  case  expressly  provided  that  ^'  the  eost  of  sorreying,  man- 
aging, and  selling"  the  Indian  lands  should  be  paid  from  the  proceeds 
of  the  sales,  no  matter  by  whom  such  service  was  rendered.  If  the  act 
of  August  7, 1882,  had  expressly  provided  that  General  Meigs  should  be 
paid  for  the  services  which  he  might  render  he  would  have  been  ex- 
cepted from  the  prohibition  of  section  1765  of  the  Etevised  Statutes — as 
to  himy  there  would  have  been  a  repeal  of  that  section.  Without  such 
repeal  or  exception,  which,  on  well-setlled  priciples  could  not  arise  by 
implication,  he  fell  within  the  prohibitions  of  said  section.  (McOool  r. 
Smith,  1  Black,  459 ;  Arthur  v.  Homer,  96  U.  S.,  140.)  But  the  claim- 
ant in  the  case  of  the  IJuited  States  v.  Brindle  did  not  fall  within  said 
prohibition  for  reasons  already  stated.* 

It  is  believed,  that,  if  the  accounting  officers  should  allow  the  claim 
of  General  Meigs,  they  would  overrule  a  solemn  decision  of  the  Supreme 
Court,  which  has  stood  as  their  £uide  for  more  than  a  quarter  of  a  cen- 
tury ;  that  they  would  reverse  the  uniform  practice  of  the  Treasury  De- 
partment during  the  same  period ;  that  they  would  disregard  every 
opinion  of  every  Attorney -General  on  a  smilar  question ;  and  that  they 
woald  supersede  repeated  and  emphatic  decisions  of  the  Court  of  Claims,f 
and  practically  nullify  section  1765  of  the  Revised  Statutes.  Simple 
Justice  to  the  action  taken  by  the  accounting  officers  requires  the  ex- 
pression of  these  views,  without  the  slightest  disrespect  to  any  differing 
conclusion,  and,  certainly,  with  the  most  profound  respect  personally 
and  officially  for  the  learned  and  able  Court  of  Claims,  whose  valuable 
opinions  have  become  an  indispensable  part  of  American  judicial  lit- 
erature. Whatever  may  be  finally  determined  by  the  Supreme  Court 
of  the  United  States  to  be  the  true  construction  of  section  1765  of  the 
Revised  Statutes,  all  will  acquiesce  in  the  result,  for  in  that  high  tribn- 
nal  all  errors  may  be  corrected.  And  it  is  the  pride  and  boast  of  oar 
system  of  Government,  that  it,  as  the  judicial  oath  requires  (Rev.  Stat, 
712),  administers  "justice  without  respect  to  persons,"  and  does  "equal 
right  to  the  poor  and  to  the  rich" — to  the  humblest  of  all  our  citizens, 
and  to  those  high  in  position  and  influence,  and  that  the  laws  are  en- 
fi)rced  without  /ear,  favor,  or  affection,  alike  against  those  kno^eo  to 
fame,  and  against  the  obscure.  Equal  and  exact  justice  is  the  rule  for 
all.  If,  in  practice,  these  rules  are  not  adopted,  the  calamity  is  one 
which  no  time  can  repair  and  no  history  will  efface. 

Treasury  Department, 

First  Comptroller's  Office,  May  17, 1884. 

*  The  case  of  The  United  States  v.  Brindle  settles  one  question :  That  General  Meig^ 
under  the  appointment  as**  engineer  and  architect,'' was  not  an  oj^er.  The  sam^ 
view  as  to  a  like  appointment  is  supported  by  Attorney-General  Akerman  (13  Op. 
Att.-Gen.,  516,  588);  and  in  Daines's  case  (15  Ct.  CI.,  64). 

t  See  Folger's  case  (13  Ct.  CI.,  86),  Major  Collins's  case  (15  Id.,  22),  Landram's  case 
<16  Id.,  74),  and  Hedrickand  Warden's  cases  (73.,  8S). 
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IN  THE  MATTER  OF  THE  BIGHT  OF  A  MARSHAL  TO  BE  PAID  THE  MAXI- 
MUM EXPENSES  OF  TWO  DOLLARS  A  DAY,  WHILE  HIS  DEPUTY  IS 
EMPLOYED  IN  ENDEAVORING  TO  MAKE  AN  ARREST  ON  A  CRIMINAL 
CHARGE.  WHEN  THIS  SUM  IS  THE  TOTAL  SUM  EXPENDED  FOR  A  WHOLE 
DAY,  AND  THE  DEPUTY  DURING  A  PORTION  OF  THE  DAY  IS  ATTENDING 
EXAMINATIONS  BEFORE  A  COMMISSIONER  OF  THE  CIRCUIT  COURT.— 
MARSHAL'S  EXPENSE  CASE. 


1,  When  the  total  expenses  of  a  deputy  marshal  for  a  whole  day  are  two  d  )Ilars,  and 
on  such  day  he  was  a  portion  of  the  time  **  employed  in  endeavoring  to  arrest 
ander  process  any  person  charged  with  or  convicted  of  a  crime,*'  and  another 
portion  of  the  time  ''attending  examinations  before  a  commissioner"  of  the  oir- 
cait  conrt,  the  marshal  is  not  entitled  to  be  paid  the  fall  sum  of  two  dollars  **  for 
expenses."  • 

2«  When  an  nnanthorized  and  illegal  claim  is  made,  without  any  evidence  to  show 
whether  any  part  of  it  may  be  authorized  and  legal,  it  will  be  rejected.  The 
legal  presnmption  is  against  the  whole  of  such  claim. 

X  The  law  does  not  generally  recognize  fractions  of  a  day.  But  iu  contracts  and 
statutes,  when  the  intention  is  apparent  to  recognize  such  fractions,  or  to  regard 
a  day  as  a  given  number  of  hours,  determined  by  usage  or  otherwise,  effect  will 
be  given  to  such  intention. 

4.  Wliether  payment  can  be  made  for  expenses  actually  incurred  by  a  deputy  mar- 
shal during  a  fraction  of  a  day  "  while  employed  in  endeavoring  to  arrest"— quaere  T 

The  question  is  presented  for  the  decision  of  the  First  Comptroller, 
whether  a  marshal  is  entitled  to  compensation  not  exceeding  two  dol- 
a  day  for  expenses,  while  his  deputy  is  employed  in  endeav^oriug  to 
arrest  under  process  any  person  charged  with  or  convicted  of  a  crime, 
on  the  same  day  when  the  same  deputy  is  a  portion  of  the  time  attend- 
inf^  examinations  before  a  commissioner? 


Decision  by  William  Lawrence,  First  Comptroller. 

Under  sections  780  and  841  of  the  Revised  Statutes,  deputy  marshals 
are  appointed  by,  and  are  merely  the  employes  respectively,  of  the 
marshal  so  appointing.  Section  829  of  the  Revised  Statutes  authorizes 
eac^h  marshal  of  the  United  States  to  receive  compensation  for  services 
rendered,  and  expenses  incurred  by  him,  or  by  any  deputy  marshal  as 
follows: 

For  expenses  while  employed  in  endeavoring  to  arrest,  under  process, 
any  person  charged  with  or  convicted  of  a  crime,  the  sum  actually  ex- 
pended, not  to  exceed  two  dollars  a  day,  in  addition  to  his  compensa- 
tion for  service  and  travel. 

•  •••••• 

For  attending  examinations  before  a  commissioner,  and  bringing  in, 
^ruarding,  and  returning  prisoners  charged  with  crime,  and  witnesses, 
two  dollars  a  day ;  and  for  each  deputy  not  exceeding  two,  necessarily 
attending,  two  dollars  a  day. 
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Under  these  provisions,  the  marshal  is  not  entitled  to  two  dollars  for 
expenses  incurred  for  a  whole  day  on  which  his  deputy  is  employed  only 
a  portion  thereof  in  endeavoring  to  make  an  arrest,  and  when,  during 
another  portion  of  the  same  day,  the  deputy  is  attending  examinations 
before  a  commissioner.  Such  payment  would  cover  expenses  ^'  while 
employed"  not  <Mn  endeavoring  to  arrest '^  but '^  for  attending  examina- 
tions before  a  commissioner."  The  provision  for  paying  a  maximum  sum 
of  two  dollars  is  designed  to  reimburse  all  expenses  that  would  gener- 
ally be  incurred  in  a  whole  business  day,  or  in  an  equivalent  period,  or 
at  least  during  such  time  as  under  the  attendant  circumstances  might 
fairly  be  regarded  as  equivalent  to  an  ordinary  day's  official  service,  and: 
the  maximum  of  two  dollars,  when  this  amount  is  actually  expended,  is 
for  all  expenses  during  such  whole  day's  service  in  endeavoring  to  arrest 
The  statute  does  not  say  a  marshal  shall  have  a  whole  day's  expenses 
not  exceeding  t^o  dollars  "while  employed"  for  two  hours  of  the  day, 
or  any  fractional  portion  of  the  day,  "  in  endeavoring  to  arrest."  It  pro- 
vides for  paying  "  the  sum  actually  expended  not  to  exceed  two  dollars 
a  day,"  but  it  expressly  declares  this  to  be  "  for  expenses  while  em- 
p'oyed  in  endeavoring  to  arrest."  Thus,  by  the  express  terms  of  the 
statute,  fhe  service  and  the  expenses  are  coeval — ^they  are  contempora- 
neous, with  the  qualification  only  that  the  expenses  of  a  night's  lodging 
may  be  an  incident  of  the  day's  service.  This  seems  clear  from  thei^i^- 
pose  of  the  statute  as  stated,  and  from  its  language^  which,  somewhat 
transposed  and  with  ellipses  supplied,  may  be  read  to  authorize  pay- 
ment "  for  expenses  not  to  exceed  two  dollars  a  day  while  employed 
[during  such  day]  in  endeavoring  to  arrest."  That  is,  the  expenses  to 
be  paid  are  limited,  so  that  (1)  they  cannot  in  any  day  of  twenty -four 
hours  exceed  the  sum  of  two  dollars,  nor  (2)  exceed  the  sum  actually 
expended,  nor  (3)  to  be  paid  for  any  time  unless  "  while  [actually]  em- 
ployed in  endeavoring  to  arrest,"  including,  by  general  usage,  of  course, 
the  necessary  expenses  of  lodging  during  the  night  of  a  day  so  em- 
ployed. A  whole  day's  service  requires  the  exertions  of  the  marshal  or 
his  deputy  during  the  usual  business  or  working  hours  of  the  day,  or 
for  an  equivalent  period,  or  during  such  time  as  under  the  circumstances 
may  be  fairly  so  regarded.  If  he  renders  services  at  night,  he  cannot 
thereby  add  to  the  maximum  sum  to  be  paid  for  expenses.  The  statute 
does  not  permit  a  deputy  marshal  to  devote  one  hour  in  a  day  in  "  en- 
deavoring to  arrest,"  and  then  charge  the  whole  sum  of  two  dollars  for 
expenses,  when  no  such  sum  was  "  actually  expended"  during  the  time 
'<  employed  in  endeavoring  to  arrest,"  although  during  the  whole  of  such 
day  the  expenses  may  have  reached  two  dollars.  If  this  could  be  done, 
a  deputy  marshal  might  devote  one  hour  each  day  for  ten  days  or  more 
in  endeavoring  to  arrest,  devote  all  the  residue  of  each  of  said  days  in 
other  service  fully  paid  for  by  other  fees,  and  yet  collect  two  dollars  for 
expenses  actually  incurred  on  each  of  said  days.  This  would  seem  to 
present  a  case  of  the  reductio  ad  absurduniy  from  which  it  follows  that  no- 
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such  constraction  of  the  statate  is  permissible.  Absurdity  in  the  con- 
struction  of  a  statate  is  always  to  be  avoided,  when  this  is  fairly  possi- 
ble, consistent  with  its  language.  (Bishopi  Written  Laws,  82,  90,  93, 
200.) 

For  many  purposes  the  law  recognizes  no  fraction  of  a  day.  (Bishop, 
Written  Laws,  28, 29, 95a,  105, 108, 108a,  255 ;  15  Yes.  ch.  257 ;  2  Barnw. 
&  Aid.  586;  9  East.  154;  4  Gamph.  397;  11  Conn.  17.)  But  statutes 
frequently  do  recognize  firactions  of  days,  and  frequently  use  the  word 
day  to  designate  the  usual  buiuess  hours  of  each  day.    [Id.) 

In  contracts,  as  in  statutes,  a  day  frequently  means  the  time  usually 
employed  each  day  in  rendering  service  or  labor.  (United  States  v. 
Martin,  94  U.  8.  400;  2  Parsons,  Cout.,  6th  ed.,  539  noU  h;  Hinton  v. 
Locke,  5  Hill,  N.  Y.,  437  ;  3  Esp.  121 ;  1  Bell,  Com.,  5th  ed.,  577 ;  9  Mass., 
164;  1  Moody  &  M.  137;  3  Carr  &  P.  85.) 

Of  course,  it  is  possible  that  a  deputy  might  incur  and  pay  two  dollars 
of  expenses  in  half  a  day,  or  less  time,  '^  while  employed  in  endeavoring 
to  arrest,"  but  it  may  well  be  doubted  whether  the  statute  has  provided 
payment  of  such  amount  of  expenses  for  such  period  of  service.  How- 
ever this  may  be,  it  is  certain,  that  when  a  deputy  is  engaged  three- 
fourths  of  a  day  during  business  hours  in  <'  attending  examinations  be- 
fore a  commissioner,"  for  which  service  he  is  paid,  and  is  only  <<  em- 
ployed in  euileavoring  to  arrest"  on  the  same  day  the  residue  of  the 
time,  and  expends  two  dollars  for  the  t^Ao{«  day  while  engaged  in  all  the 
duties  mentioned,  the  marshal  in  such  case  is  not  entitled  to  the  full 
sum  of  two  dollars.  The  payment  of  this  sum  in  such  case  would  re- 
imburse him  not  onl.T  ^^  for  exi>enses  while  employed  in  endeavoring  to 
arrest,"  but  also  for  expenses  while  employed  <<  attending  examinations 
before  a  commissioner,"  which  latter  is  not  at  all  authorized.  In  the 
cases  now  presented  it  is  not  shown  how  much  or  whether  any  of  the 
expenses  were  actually  incurred  or  properly  chargeable  while  endeavor- 
ing to  arrest.  When  such  unauthorized  claim  is  made,  it  will  be  rejected 
in  totOf  unless  it  be  shown  by  evidence  that  some  part  of  it  is  just  and 
legal.  The  presumption  is  against  the  whole  of  such  claim.  But 
marshals  will  be  permitted  to  present  evidence,  so  that  if  any  of  the 
charges  in  question  are  proper  and  legal  they  may  be  allowed.  Here- 
after, marshals  will  be  required  to  show  by  sworn  evidence  of  deputies, 
or  otherwise,  substantially,  the  items  which  constitute  the  expenses 
actually  incurred  while  endeavoring  to  arrest,  the  date  of  the  warrant 
of  arrest,  and  by  what  officer  issued,  and  the  names  of  the  persons 
charged  with,  or  convicted  of,  crime.  The  necessity  for  this  is  apparent 
in  some  of  the  accounts  of  this  office,  and  an  itemized  sworn  statement 
is  required  by  the  purpose  and  spirit  of  the  law  on  this  subject.  (Con- 
sular-Accounts case,  3  Lawrence  Compt.  Dec.,  349.) 

The  question  is  not  yet  presented  whether  expenses  incurred  by  a 
deputy  marshal  during  9k  fraction  of  a  day  '<  while  employed  in  endeavor- 
ingto  arrest"  can  be  paid.    The  statute  seems  perhaps  to  present  some 
41D83 
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evidence  that  it  was  designed  to  provide  only  for  expenses  for  a  full  day's 
servioej  or  its  eqaivalent.  It  certainly  does  not,  in  terms,  provide  for 
paying  expenses  for  a  fraction  of  a  day.  It  won  Id  be  very  difScnlt  for 
marshals  to  apportion  expenses  for  fractions  of  days ;  it  wonld  be  still 
more  difficalt  for  accoantiog  officers  to  ascertain  the  correctness  of  any 
snch  apportionment,  and  a  constraction  of  the  statute  which  would 
allow  this  might  open  a  wide  door  for  error,  if  not  for  a  dangerous  ex- 
ercise of  discretion  or  frand.  There  may  be  cases,  however,  in  which 
an  equitable  apportionment  might  seem  to  be  required  by  justice,  and 
I)erhap8  this  may  be  authorized  by  the  statute.  Its  purpQseis  founded 
in  the  just  policy  of  paying,  as  it  says,  ^^  expenses  tthile  employed  in  en- 
deavoring to  arresty  and  this  language  is  capable  of  being  applied  to  a 
fraction  of  a  day.  The  limitation  of  the  amount  to  be  paid  is  $2  for  a 
whole  day.  This  question  will  be  left  for  decision  when  it  may  arise. 
In  the  settlement  of  the  accounts  for  expenses  incurred  by  deputy 
marshals  *^  while  employed  in  endeavoring  to  arrest"  the  accounting 
officers  will  be  governed  by  the  principles  decided  so  far  as  they  may 
apply. 
Tbeasubt  Department, 

First  Comptroller's  Office^  July  28,  18tf3. 


GEORGIA  CASE  (ante  354-387). 

The  tabular  statement  in  this  case,  commencing  on  page  376,  ante^ 
shows  the  condition  of  the  direct- tax  accounts,  as  appears  by  settlements 
thereof  tn  the  office  of  the  First  Comptroller  to  May  1, 1883.  The  letter 
of  the  Commissioner  of  Internal  B^veuae  of  May  3,  1880,  commencing 
on  page  380,  ante^  states  the  same  accounts  somewhat  differently,  be- 
cause it  was  taken  from  reports  of  the  direct-tax  commissioners  to  the 
Commissioner  of  Internal  Revenue,  some  of  which  are  not  yet  trans- 
mitted to  the  Fifth  Auditor,  and,  therefore,  not  to  the  First  Comptroller. 
The  condition  of  the  direct-tax  accounts,  aa  found  in  the  office  of  the 
Begister  of  the  Treasury  May  1,  1884,  is  shown  by  the  following  table: 

Statement  of  the  condition  of  the  direct-tax  aooounte  of  the  eeverdl  States  and  Territories  and 
the  District  of  Columbia,  under  the  acts  of  August  5,  1861,  and  June  7,  1862,  as  appears 
from  the  hooks  of  the  Registet's  ofice. 


"iSSwSS"- 

State  or  Territory. 

Amount  im- 
posed. 

Amount  col- 
lected. 

due  United 
States. 

AlabaiBA. 

1620.813  88 

261,886  00 

254,688  67 

22,005  83 

308.211  00 

3, 241  33 

74.6^8  33 

49,437  33 

77,522  67 

584.867  33 

1,146.551  33 

004,875  33 

$8.40146 

184,082  18 

247,041  18 

1,516  80 

1908,214  00 

$520,821  CT 
71,803  JQ 

ArkanM8..« 

CalifoniU 

6.997  54 

Colorado ....•...> 

21.388  44 

$46.282  10 

ConnectJciit 

Dakota 

3,241  33 

%860  60 

Delaware* 

Diatrict  of  Columbia 

m.  688  83 
40.437  33 
48,520  81 
71,407  75 
n.  146, 551  38 
f004,875  83 

Florida 

83,912  « 

171,082  70 
185,78130 

Qeor^A. 

lIliDoia 

5U.0SO58 

IndUnft 

uigiiizea  oy  ^k^k^\-j^l\^ 


Compensation  of  District  Attm^rieys — Connolly's  Case. 
Statement  of  the  eonditUm  of  the  direct-tax  accounts j  ^c— ContinQed. 
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ISper  o«nt. 
allowed. 


67,818  20 

107,064  80 

68.128  00 
65,628  50 
128,687  19 
75»264  50 
16,278  60 

114,160  10 


82,7«100 
67,  &19  17 

390,567  81 

286,063  40 

292.007  90 
17.544  66 


31, 660  20 
27,172  72 
39, 346  4:1 


State  or  Territory. 


Iowa 

KaDMM 

Kentucky 

X«onlaiaiia.«.«.a ....... 

Maine 

Maryland 

Massaohuaetta 

Michigan 

Mtnneaota 

Mlniaaiopi 

Miaaoori 

Nebraaka 

l^BTada 

New  Hampahire 

New  Jersey 

New  Mexico 

NcwTork i... 

North  Caioliiia 

Ohio 

Oregon 

Pennsylvania 

Rhode  Island 

Tennessee 

Texas 

Utah 

Vermont. 

Virginia , 

West  Virginia 

Washington  Territory 

Wisconsin 

South  Carolina 


AmouBt  im- 
posed. 


AmoQut  col- 
lected. 


Balance 
dne  United 
I      States. 


$462,068 

71, 743 

718,695 

386,886 

420,826 

436,823 

824,681 

601.763 

108,524 

413,084 

761,127 

19.312 

4.502 

218,406 

450,134 

62,648 

2, 603. 918 

576,194 

1,567,089 

36,140 

1,946,719 

116,963 

669.498 

355.106 

26,982 

211,068 

.    729,071 

208.479 

7,766 

519.688 

863,670 


11462,068 

71,743 

t718,695 

266,615 

t420.826 

t436.823 

t824.681 

'  tSOl.  768 

tlOS,  524 

74,742 

t76l,  127 

:19. 312 

4.592 

t218,406 

t450. 134 

^62,648 

12, 603, 918 

380.194 

tl,  567, 089 

85.140 

tl.  946. 719 

tll6, 963 

887,722 

180,008 


:i: 


12 

00  ; 
83 
33  I 
33  . 
00  ; 
57  , 
33  > 
00 

67  I 

00 

00 

67 

46 

33 

67 

33 

67 

06 

06 


$U7,371  56- 


388,342  10< 


190,000  22 


1211, 068 
615, 669 

1208, 479 
4,268 

t468,543 
877,961 


281,775  94 

225,098  61 

26.982  00 


218,501  30 


3,487  17 
61,145  56 


*  On  compromise. 

t  Including  the  15  per  cent,  allowed. 

1  Amount  collectea,  $4,281.60  j  and  amount  allowed  by  the  First  Comptroller,  March  27, 1884,  under 
act  of  August  7,  1682,  $15,030.40»$19,312.00. 
§  Amount  allowed  by  the  First  Comptroller,  March  27, 1884,  under  act  of  July  1, 1862,  $62,648.00. 
FiBar  Cohptbollbb'b  Officb. 

May  1,  1884. 


CONNOLLY'S  CASE  (ante  45,  46). 


This  case  followed  the  practice  which  prevailed  in  the  Treasury  De- 
partment when  the  present  First  Comptroller  came  into  office. 
Section  838  of  the  Revised  Statutes  provides  that — 

"  It  shall  be  the  duty  of  every  district  attorney  to  whom  any  collector 
of  customs,  or  of  internal  revenue,  shall  report,  according  to  law,  any 
case  in  which  any  fine,  penalty,  or  forfeiture  has  been  incurred  in  the 
district  of  such  attorney  for  the  violation  of  any  law  of  the  United 
States  relating  to  the  revenue,  to  cause  the  proper  proceedings  to  be 
commenced  and  prosecuted  without  delay,  for  the  fines,  penalties,  and 
forfeitures  in  such  case  provided,  unless,  upon  inquiry  and  examina- 
tion,Nhe  shall  decide  that  such  proceedings  cannot  probably  be  sus- 
tained, or  that  the  ends  of  public  justice  do  not  require  that  such  pio- 
ceedings  should  be  instituted ;  in  which  case  he  shall  report  the  facts 
in  customs  ca^es  to  the  Secretary  of  Treasury,  and  in  internal-revenue 
cases  to  the  Commissioner  of  Internal  Revenue  for  their  direction.  And 
for  the  expenses  incurred  and  services  rendered  in  all  such  cases,  the 
district  attorney  shall  receive  and  be  paid  from  the  Treasury  such  sum 
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as  the  Secretary  of  the  Treasury  shall  deem  just  and  reasonable,  npon 
the  certificate  of  the  jadge  before  whom  such  cases  are  tried  or  dispcmd 
of:  Provided  J  That  the  annual  compensation  of  such  district  attorney 
shall  not  exceed  the  maximum  amonnt  prescribed  by  law,  by  reason  of 
such  allowance  and  payment." 

It  is  now  determined  that  ^'  the  Secretary  of  the  Treasury  will  not 
approve  any  claim  of  a  district  attorney  under  section  838  of  the  Be- 
vised  Statutes  for  services  in  any  case  not  ^  tried  or  disposed  of  before 
the  proper  judge.  Hence,  when  no  prosecution  is  instituted,  compensa- 
tion cannot  be  allowed  for  ^  inquiry  and  examination '  by  a  district  at^ 
tomey,  to  determine  whether  cases  reported  to  him  by  collectors  of  in- 
ternal revenue  for  violations  of  internal-revenue  laws  shall  be  prose- 
cuted in  court."  The  full  decision  on  this  subject  will  be  found  in 
District  Attomey^s  case  (5  Lawrence,  Gompt.  Dec.),  in  which  are  ex- 
plained Eeasbey's  case  (I  Lawrence,  Gompt  Dec.,  2d  ed.,  172),  Leake's 
case  (2  Id.,  445),  and  this  case  {ante^  45,  46). 


NEBRASKA  FIVE  PER  CENT.  CASE  (a«fe247.) 

Since  the  foregoing  case  was  printed  the  110th  volume  of  the  Beports 
of  the  Supreme  Gourt  of  the  United  States  has  appeared,  in  which  the 
court  in  the  five  per  cent,  cases  (110  U.  S.,  471)  holds  that — 

^'  Under  the  act  of  March  3d,  1845,  ch.  76,  relating  to  the  admission 
of  Iowa  into  the  Union,  or  the  act  of  April  I8th,  1818,  ch.  67,  for  the 
admission  of  the  State  of  Illinois  into  the  Union,  by  which  <  5  per  cent 
of  the  net  proceeds '  of  public  lands  lying  within  the  State,  and  after- 
wards *  sold  by  Gongress,'  shall  be  reserved  and  appropriated  for  cer- 
tain public  uses  of  the  State,  the  State  is  not  entitled  to  a  percentage 
on  the  value  of  lands  disposed  of  by  the  United  States  in  satisfaction 
of  military  land  warrants." 
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A. 

Page. 
Abatement — 

1.  Indirect  tax 385- 

2.  Of  direct  tax;  claims 36T 

Absenoea — 

1.  From  Departments 52& 

Absence  Without  Pay^ 

1.  In  regard  to 526 

Absent  from  his  PosP- 

1.  When  is  diplomatic  officer 445 

Absolute  Property — 

1.  As  to  title  under  will 87 

Abstract — 

1.  Of  disbursements 140 

Abstracts-^ 

1.  In  disbursing  officers' accounts 143 

Absurd  consequences— 

1.  Inregardto  construction \ 544 

Absurdity — 

1.  In  construction 74 

Acc^tance — 

1.  Inregardto  holding  effice 413 

2.  Of  a  commission 411 

Accord  and  Satisf (action — (See  CompensaHonf  Consideraiionf  Liahilityf  Pay.) 

1.  In  regard  t« 570 

2.  Payment  of  debt  by  delivery 571 

Account — 

1.  Fordirect  taxes 358 

2.  For  internal  revenue,  credits  in 430 

3.  For  services  by  Utah  and  Northern  Railway 205 

4.  For  services  of  assistant  district  attorney 541 

5.  Manner  of  passing,  in  Post- Office  Department xxn 

6.  Of  an  administrator 177 

7.  Of  an  executor ^ 177 

8.  Of  James  A.  Connelly 45 

9.  Of  J.  E.  Reeside,  mail  contractor,  copy  of 182 

10.  Of  John  B.  Qnttman,  for  purchase  price  for  site  of  public  building 154 

11.  Of  John  W.  Foster,  as  foreign  minister 445 

12.  Of  Navy  Departikient,  examined  by  Fourth  Auditor 252 

13.  Of  N.W.  Trimble,  chief  supervisor,  copy  of 491 

14.  Of  postmaster,  adjusted  by  Sixth  Auditor 536 

15.  Of  postmaster,  rendered  quarterly 036 

16.  Opening  a  probate 179 

17.  Proving  an 514 

18.  Right  to  money  paid  by 303 

19.  Settlement  by  probate  court  of  a  partial 177 

*  Proof  read  and  index  made  by  Thomas  Bobineon,  Esq.,  of  this  office. 
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AooounU^(See  PMic  Account9.) 

1.  Adjustment  of 102,185,354 

2.  Adjustment  of  Pacific  Railroad 233 

3.  As  to  appropriations 1*3 

4.  As  to  expenses  of  marshals ^^ 

5.  Audit  and  adjustment  of i96 

6.  Aaditing  and  settling  pnblic  land ^' 

7.  Authority  to  settle  and  adjust 360 

8.  Corrections  in  periodical 1'' 

9.  Credits  allowed  in  Treasurer's ^ 

10.  Examination  and  allowance  of ^ 

11.  Examination  and  re-examination  of ^ 

12.  Examination  and  settlement  of  commissioners' ^ 

13.  For  burial  of  deceased  pensioner 1^ 

14.  For  examination  of  fruit  distilleries ^ 

15.  For  fees,  adjustment  of 5^1 

16.  For  interest  on  subsidy  bonds 1* 

17.  For  mail  service,  settling  ;  conclusiveness  of 1® 

18.  In  Treasury  Department,  admissibility  of 1® 

19.  Jurisdiction  of  accounting  officers  over ^ 

20.  Number  of,  settled  by  First  Comptroller ^^ 

21.  Objects  in  auditing , ^^ 

22.  Of  attorneys ^ 

23.  Of  chief  supervisors  of  elections ^ 

24.  Of  clerkof  Supreme  Court../. ^ 

25.  Of  clerks ^ 

26.  Of  clerks  of  courts,  adjustmentof ^^ 

27.  Of  commissioners ** 

28.  Of  commissioners,  as  to  fees ^ 

29.  Of  disbursing  clerk  of  Interior  Department,  seftlement  of ^ 

30.  Of  disbursing  officer ;  salary  of  Congressman ^ 

31.  Of  disbursing  officers ^ 

32.  Of  disbursing  officers,  adjustment  of J' 

33.  Of  disbursing  officers,  settlement  of ^ 

34.  Of  District  Commissioners ^ 

35.  Of  fees ^ 

36.  Of  Freedman's  Hospital ^f 

37.  Of  J.  E.  Reedside,  statements  of ^^ 

38.  Of  marshal  in  Territory,  settlement  of ^^^ 

39.  Of  marshals ^^ 


40.  Of  marshals,  clerks,  and  commissioners *^ 

41.  Of  marshals,  settlement  of *^ 

42.  Of  officers  of  court *®'5^* 

43.  Of  officers  of  the  District ** 

44.  Of  Pacific  railroads ^ 

45.  Of  Pacific  railways,  adjustment  of *** 

46.  Of  Pacific  railways,  letter  of  Secretary  of  the  Treasury  regarding *• 

47.  Ofpostmasters ^^" 

48.  Of  secretary  of  Territory,  settlement  of } 

49.  Of  supervisor  of  election ^ 

50.  Of  Thomas  J.  Hobbs,  vouchers  in ^ 

51.  Of  Treasurer,  duty  of  Comptroller  as  to ^ 

52.  Payments  of,  by  draft , 

53.  Principle  applying  to  adjustment  of \^ 

54.  Quarterly,  settlement  not  final 
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Jceonnfo— Continaed. 

55.  Qaeetions  arising  in  settlement  of 407 

56.  Beopening  rejected  claims 373 

57.  Right  to  reopen 173 

58.  Set-off  in  adjusting 359 

59.  Settlement  and  adjustment  of 390,507 

Accountable  Warrant  ' 

1.  To  advance  money , 123 

AecoHniing  OfficerB— 

1.  Action  of^  in  passing  on  claims 317 

2.  Action  of,  in  regard  to  accounts  of  General  Meigs 616 

3.  Action  of,  regarding  dockets 394 

4.  Action  of,  regarding  dual  salaries 629 

5.  Acynstmentof  accounts  by...  ^ 354 

6.  Allowance  of  Attorney-General  conclusive  on 544 

7.  As  to  authority  of 605 

8.  Authority  for xxvii 

9.  Authority  of - 507 

10.  Authority  of,  over  adjustments 185 

11.  Authority  of,  over  credits  or  allowances  made  by  predecessor 372 

12.  Authorized  to  adjust  accounts  of  Pacific  railways 206 

13.  Charging  SUte  with  direct  tax 367 

14.  Circuit  court  commissioners 406 

15.  Conclusiveness  o{  action  of 361 

16.  Conclusiveness  of,  final  judgments  of 172 

17.  Correcting  mistakes  of  officers 606 

18.  Courts  cannot  control  action  of xxvii 

19.  Deal  only  with  legal  rights 263 

20.  Decisions  of.  before  Congress 253 

21.  Deductions  made  by 179 

22.  Discretion  of,  as  to  claims 113 

23.  Dinposition  of,  claims  by 470 

24.  District  attorneys'  accounts  revised  by 429 

25.  Duties  of xxxii 

26.  Dutiesof,  as  to  settlement  of  claims 252,253 

27.  Duties  of,  as  to  subcontracts 34 

28.  Dutiesof,  under  act  June  14,  1878 254 

29.  Duty,  discretion  of 32,326 

30.  Duty  of,  as  to  assignments 96 

31.  Duty  of,  as  to  powers  of  attorney "  36 

32.  Duty  of,  as  to  set-off 105 

33.  Duty  of,  regarding  allowance  and  pay  to  deputy  marshals 642 

34.  Duty  of,  tomakeset-off 360 

35.  Duty  of,  to  withhold  salary  of  Congressmen 102 

36.  Five  years'  limit  for  reporting  to  Congress 486 

37.  In  regard  to  reversing  decisions  of 373 

38.  In  Treasury  Department,  jurisdiction  of 192 

39.  Jurisdiction  of 176,188,354 

40.  Jurisdiction  of,  independent  of  appropriations 254 

41.  Jurisdiction  of,  under  appropriations 254 

42.  Jurisdiction  over  District  Commissioners'  accounts 388 

43.  Land  grant  railroads 130 

44.  Mileage  allowed  by 484 

45.  Power  of,  as  to  disallowances 76 

46.  Practice  of,  as  to  equitable  titles 8 
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Pac& 

Accounting  Offleer$ — ContiDoed. 

47.  ProvisioD  for  reTeraing  decision  of 372 

48.  Bei^nlfttiona  and  otages  of  Department  governing 388 

49.  Relating  to  Pacific  railroads 215 

50.  Besponsibilities  of xxx 

51.  Responsibility  of,  in  regard  to  claim  of  General  Meigs 638 

52.  Revising  judgment  of  Secretary  of  Interior 604 

53.  Rights  of,  in  adjusting  claims 501 

54.  Special  authority  conferred  on  Pacific  railways 231 

55.  Statutes  giving  jurisdiction  to 188 

56.  Suspensions  by,  for  explanations 483 

57.  Vouchers 530 

Acquietoence— 

1.  As  to  unreasonable  searches 73 

Aoquitiance — 

1.  In  relation  to 467 

2.  Liability;  indorsement  of  draft 460 

3.  Payment  in  accordance  with  usage 256 

Act-- 

1.  June  1, 1789,  oath  of  office 413 

2.  Junel,  1789,  official  duties 548 

3.  September  23,  1789,  appointments,  pay,  salary 413 

4.  September  24,  1789,  appointment  of  Attorney-General 115 

5.  September  24,  1789,  claims,  marshals 476 

6.  September  24,  1789,  crimes,  offenses,  deputy  marshals 474 

7.  July  16, 1790,  seat  of  Government 274 

8.  March  3, 1791,  revenue,  search  66 

9.  April  12,  1792,  quoted  from,  regarding  Congressional  officials 419 

10.  May  8, 1792,  clerk  of  court  paid  by  marshals 102 

11.  May  8, 1792,  revenue,  search 66 

12.  March  3, 1795,  balances  of  appropriations 560 

13.  March  3, 1795,  unexpended  balances 567 

14.  March  3,  1797,  priority  of  Government  as  creditor 258 

15.  March  3, 1797,  set-oflf 501 

16.  February  28, 1799,  compensation  of  clerks  of  courts 97 

17.  February28,  1799,  fees 92 

18.  March  2, 1799,  priority  of  Government  as  creditor 258 

19.  February  13,1801,  officers,  appointments 413 

20.  November  10, 1803,  regarding  registered  certificates 8 

21.  February  24,  1807,  officers,  appointments 413 

22.  March  19,  1810,  as  to  repeal  of  repealing  statute 441 

23.  June  24,  1812;  administration 275 

24.  June  24,  1812,  administrators 334 

25.  June  24,  1812,  executors  or  administrators 345 

26.  June  24,  1812,  legal  representatives 287 

27.  June  24,  1812,  letters  testamentary  or  of  administration 268 

28.  June  24, 1812,  local  assets 343 

29.  June  24,  1812,  right  to  sue  in  courts  of  District  of  Columbia 284 

30.  July  22, 1813,  revenue,  search -^ 66 

31.  March  3,  1817,  jurisdiction  of  accounting  officers 176 

32.  March  3,  1817,  public  accounts 187 

33.  April  18,  1818,  5  per  cent,  on  proceeds  of  sale  of  public  lands 644 

34.  March  2,  1819,  admission  of  State  of  Alabama  into  the  Union 250 

35.  May  15,  1820,  defaulting  collector 180 

36.  May  15,  1820,  judicial  power 311 
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37.  May  15,  18S0,  reyiew  of  deciaion  of  acconntiDg  offlcera 181 

3a  March  3,  1823,8etroff 501,508,504 

39.  January  25,  1828,  quoted,  in  regard  to  set-off 106 

40.  January  25, 1828,  Bet-off 106,501,503,504 

41.  March3, 1828,  set-off 501 

42.  June  15,  1836,  appointments,  pay,  salary 413 

43.  July  1,  1836,  appointments,  pay,  salary 413 

44.  July  2,  1836,  appropriations  for  postal  service 561 

45.  May  2,  1840,  pay  for  services  rendered 311 

46.  July  4,  1840,  location  of  the  Treasury 279 

47.  July  4,  1840,  Treasury 278 

46.  August  13, 1841,  location  of  Treasury 279 

49.  May  24, 1842,  set-off 501 

50.  August  23,  1842,  allowance  or  compensation 622 

51.  August  23,  1842,  claims,  marshals 476 

52.  August  23, 1842,  powers  of  commissioners 474 

53.  August  26,  1842,  allowance  or  compensation 622 

54.  March  3,  1845,  appointments,  pay,  salauy 413 

55.  March  3,  1845,  five  per  cent,  in  proceeds  of  sale  of  public  land 644 

56.  July29, 1846,  payment  of  claims 287 

57.  August  6, 1646,  location  of  Treasury, 279 

58.  August  6,  1846,  Treasury 347 

Vd.  March  3,  1847,  mail  contracts 175 

60.  August  3, 1848,  mail  contract  accounts 175 

61.  August  14,  1848,  appointments,  pay,  salary 413 

62.  March  3»  1649,  ii^  unctions,  Treasury  Department 311 

63.  March  3, 1649,  mail  contract  accounts 175 

64.  March  3,  1849,  officers,  appointments '. 413 

65.  May  23, 1850,  extra  pay 627 

66.  September  9, 1850,  officers,  appointments 413 

67.  September  28,  1850,  appointments,  pay  salary 413 

68.  September  28,  1850,  mail  contract  accounts 175 

69.  September  28, 1850,  swamp  lands 580,581 

70.  September  30, 1850,  provisions  against  dual  salaries 629 

71.  September  30, 1850,  salaries  of  two  offices 606 

72.  March  3, 1851,  in  regard  to  custom-house  at  New  Orleans 598 

73.  March  3, 1851,  mail  contract  accounts 175 

74.  June  10,  1852,  land,  railroad,  transportation 130 

75.  June  10, 1852,  public  lands 129 

76.  July  3, 1852,  award  on  claims 348 

77.  July  3, 1852,  treaty  with  Brazil 311 

78.  July  30,1852,  extra  pay 627 

79.  August  31, 1852,  dual  salaries 629 

80.  August  31,  1852,  erecting  custom-house  at  New  Orleans 596 

81.  August  31,  1852,  extra  pay 627 

82.  August  31, 1852,  land  script 299 

83.  August  31, 1852,  salaries,  surplus  fund 484 

84.  August  31, 1852,  surplus  fund 485 

85.  February  26,  1653,  extra  compensation ,  misdemeanor 427 

86.  February  26,  1863,  marshals*  fees 498,499 

87.  February  26,  1853,  per  diem  compensation 513 

88.  February  27,  1853,  attorneys 115 

89.  March  2,  1853,  appointments,  pay,  salary 413 

90.  May  30,  1854,  appointments,  pay,  salary 413 
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91.  May  30,  1854,  organization  of  State  of  Nebraska 249 

92.  March  2,  1855,  locating  land  by  warrant  or  scrip 583 

93.  March  2,  1855,  settling  accounts  with  Alabama 250 

94.  March  3,  1855,  marshals' fees 498 

95.  March  3,  1855,  sale  of  public  lands 633 

96.  August  15,  1856,  marshals*  fees '. 496 

97.  August  16,  1856,  compensation  of  Congressmen 59 

98.  August  18,  1856,  compensation  foreign  representatives 446 

99.  August  18, 1856,  consular  service 414 

.00.  March  3, 1857,  regarding  Mississippi 251 

01.  March  3,  1857,  settlement  of  accounts  of  State  of  Mississippi 250 

02.  March  3,  1857,  swampland 583 

03.  February26,  1859,  public  lands 583 

04.  June  15,  1860,  appropriation  for  postal  revenues 562 

05.  June  15, 1860,  appropriations 554 

06.  June  25,  1860,  appropriation  for  Washington  Aqueduct 596 

07.  June  2.5, 1 860,  appropriations  for  Potomac  water- works 596 

08.  June  25, 1860,  rights  of  Captain  Meigs 611 

.09.  August  2,  1861,  compensation  to  assistant  counsel 113 

10.  August  2,  1861,  fees 115 

11.  August  5,  1861,  annual  direct  tax *. 385 

12.  August  5, 1861,  as  to  repeal  of 365 

13.  August  5, 1861,  collection  of  direct  tax SS 

14.  August  5,  1861,  direct  tax 367 

15.  Augusts,  1861,  direct tAxes 357,366,380 

16.  Augusts,  1861,  tax,  Georgia 364 

17.  August  6,  1861,  confiscation  proceedings....' 276 

18.  May  13, 1862,  claims,  direct  tax 367 

19.  May  13,  1862,  direct  tax,  presenting  claims ^ 365 

20.  May  13,  1862,  war  claims,  direct  tax 385 

21.  June  1,  1862,  power  of  Congress  to  add  to,  alter,  amend,  or  repeal 201 

.  June  7,  1862,  direct  tax  commissioners 385 

23.  June  7,  1862,  direct  taxes 357,380 

.  June  7, 1862,  in  relation  to  repeal 366 

25.  June  7,  1862,  lands  in  insurrectionary  States,  direct  taxes 383 

.26.  June  7,  1862,  redemption,  direct  tax 386 

.27.  June  7,  1862,  tax,  Georgia 364 

28.  July  1, 1862,  charter  contract 245 

.29.  July  1,  1862,  compensation  for  transportation 200 

30.  July  1,  1862,  contract  created  by 235 

.31.  July  1, 1862,  contract  regarding  compensation 240 

.  July  1,  1862,  contracts  of  Pacific  railways 206 

33.  July  1,  1862,  direct  taxes  in  Territories 381 

34.  July  1,  1862,  direct  taxes  of  Nebraska 380 

35.  July  1,  1862,  lien  to  secure  payment  of  bonds  and  interest  on  aided 
railways 200 

36.  July  1,  1862,  limitation  of  direct  tax 385 

37.  Julyl,  18®J,  Pacific  railroads 214-216,236,239,244 

38.  Julyl,  1862,  Pacific  railway  bonds 188 

:}9.  July  1,  1862,  Pacific  railways 194,197,198.199,203,206 

40.  July  1, 1862,  quotas  of  direct  tax  to  credit  of  Nebraska  and  New  Mexico.  387 

41.  July  1, 1862,  railroad  land  grant 232 

42.  July  1,1862,  subsidy  bonds 1» 

43.  July  1,  1862,  tax 365 
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144.  Jaly2,  1862,  oath  of  office 413 

145.  July  17,  1862,  confiscation  proceedings 276 

146.  July  17,  1862,  credit  against  direct  tax 367 

147.  February  6,  1863,  redemption,  direct  tax 386 

148.  Febrnary25,  1863,  direct  taxes  in  Territories 3^1 

149.  Febraary25,  1868,  direct  taxes  of  DakoU 380 

150.  March  3,  1863,  allowance  by  Postmaster-General 301 

151.  March21,  1864,  public  lands 583 

152.  April  19, 18C4,  boundaries  of  Nebraska;  forming  State  government...  248 

153.  April  19,  1864,  general  effect  of  national  law 248 

154.  April  19,  1864,  grants  of  land  to  Nebraska 249 

155.  April  19, 1864,  Indian  reservations 247 

156.  June  30,  1864,  assessment  and  collection  of  direct  tax 384 

157.  June  30,  1864,  as  to  drawbacks 21 

158.  June  30, 1864,  limitation  of  direct  tax 385 

159.  June30,  1864,  tax 365 

160.  July  1,  1864,  location  of  lands 581 

161.  July  1,  1864,  public  lands 583 

162.  July  2, 1864,  charter  contract 245 

163.  July  2, 1864,  compensation  for  transportation 200 

164.  July2,  1864,  consolidation  of  Pacific  railways 191 

166.  July2,  1864,  contract  created  by 235 

166.  July  2,  1864,  contract  regarding  compensation 240 

167.  July  2,  1864,  contracts  of  Pacific  railways 206 

168.  July  2,  1864,  land-grant  railroads 232 

169.  July  2, 1864,  Pacific  railroads 214,216,236,239,244 

170.  July  2,  1864,  Pacific  raUway  bonds 188 

171.  July  2,  1864.  Pacific  railways 194,197,198,199,205 

172.  July  2,  1864,  power  of  Congress  to  add  to,  alter,  amend,  or  repeal 201 

173.  July  2,  1864,  retaining  percentage  for  cotton  shipped 401 

174.  July  2,  1864,  retention  of  one-half  of  compensation 234 

175.  July  2,  1864,  subsidy  bonds 195 

176.  July2,  1864,  surveying  lands 582 

177.  July  4, 1864,  claims,  accounting  officers 336 

178.  July  4,  1864,  Treasury  Department  claims 277 

179.  February  27,  1865,  Oregon  marshal 498 

180.  February  27,  1865,  quoted  from,  marshal  in  Nevada  and  Oregon 499 

181.  March  3,  1865,  redemption,  direct  tax 386 

182.  June  14,  1866,  drawing  funds  from  deposits 393 

183.  June  15,  1866,  railroads  as  common  carriers 204 

184.  July  13,  1866,suits 426 

185.  July  20,  1866,  salaries  to  Congressmen 54 

186.  July  28,  1866,  suspension  of  collections  of  direct  tax 384 

187.  July28,  1866,  suspension  of  direct  taxes 375 

188.  February  5, 1867,  in  relation  to  exemptions 259 

189.  February  9,  1867,  admission  of  State  of  Nebrska  into  the  Union 249 

190.  February  9,  1867,  in  relation  to  State  of  Nebraska %2 

191.  March  2,  1867,  as  to  bankruptcy 21 

192.  March  2,  1367,  in  relation  to  Georgia  State  government 370 

193.  March  2,  1867,  printing  and  binding 96 

194.  March  2,  1867,  provisional  State  governments '^1 

195.  March  2,  1867,  reconstruction 369 

196.  March  26,  1867,  Secretary  of  the  Treasury,  direct  tax 384 

197.  March  26,  1867,  tax 359 
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198.  July  19,  1867,  reconBtniction 8e& 

199.  Febraaty21,  1868,  Delaware,  direct  tax 3% 

200.  March  30, 1868,  conclnsivexieBS  of  executive  officers'  decisioDS 176 

201.  March  30, 1868,  jurisdiction 374 

202.  March  30, 1866,  reyersiiig  decisions 373 

203.  June  25,  1868,  State  representation  of  Georgia 370 

204.  July  20, 1868,  printing  and  binding 96 

205.  July  23,  18(58,  suspending  collection  of  direct  taxes  .  .*. 375 

206.  July  23, 1868,  suspension  of  collections  of  direct  tax 384 

207.  December  22, 1869,  in  relation  to  Georgia  State  goyemment 370 

206.  January  21,  ] 870,  duty,  pay,  and  allowances  of  retired  officer 610 

209.  January  21,  1870,  extra  compensation 683 

210.  January  31,  1870,  prohibition  of  assignment  of  retired  Army  officer...  611 

211.  January  21, 1870,  retired  officers 610,611 

212.  April  6, 1870,  assignment  to  duty  of  retired  officer 610 

213.  July  12, 1870,  annual  accounts 561 

214.  July  12,  1870,  appropriation  for  chief  engineer  of  the  Senate 420 

215.  July  12, 1870,  balances  of  appropriations 133 

216.  July  12,  1870,  unexpended  balances 563 

217.  July  14,  1870,  refund xxvn 

218.  July  15, 1870,  detail  of  retired  Army  officer 611 

219.  July  15,  1870,  in  regard  to  retired  Army  officers 610 

220.  July  15, 1870,  restoration  of  State  goyemment  in  Georgia 370 

221.  July  15,  1870,  retired  officers 610,611 

222.  February  21,  1871,  goyemment  of  District .• 519 

223.  February  21,  1871,  limiting  powers  of  Board  of  Public  Works S20 

224.  Febraary21,  1871,  official  duties 5« 

225.  March  3,  1871,  appropriations 598 

226.  March  3,  1871,  officers  without  compensation 108 

227.  December  21,  1871,  appropriations 554,566 

228.  May  9,  1872,  amount  refunded  under  direct  taxes 384 

229.  May  9,  1872,  redemptions,  direct  taxes 383 

230.  May  9,  1872,  relief  of  .;direct  tax  purchasers 386 

231.  June  8,  1872,  redemption  of  lands,  direct  tax 386 

232.  June  8,  1872,  school  farms,  direct  tax 383 

233.  June  10,  1872,  availability  of  appropriations 133 

234.  June  10, 1872,  Freedman's  Hospital 138 

235.  March  3,  1873,  as  to  inchoate  rights  acquired  under  the 5 

236.  March  3,  1873,  eflFect  of 220 

237.  March  3,  1873,  encouragement  of  the  growth  of  timber 3 

238.  March  3,  1873,  encouraging  the  growth  of  timber,  commission  for....  3 

239.  March  3,  1873,  grammatical  constraction  of 204 

240.  March  .3,  1873,  judicial  decision  in  relation  to 237 

241.  March  3,  1873,  Paciac  railroads 214,216,236.238 

242.  March  3,  1873,  Pacific  railways 193,196.197,199,199 

243.  March  3,  1873,  public  accounts 187 

244.  March  3,  1873,  public  schools,  direct  tax 383 

245.  March  3,  1873,  punctuation  of 204 

246.  March  3,  1873,  purpose  of 219 

247.  March  3, 1873,  quoted  from ,  withholding  payments. 232 

248.  March  3,  1873,  railroads  aided  by  subsidy  bonds 239 

249.  March  3, 1873,  right  of  way  to  Utah  and  Northern  Railroad 191 

250.  March  3, 1873,  salaries  of  members  of  Congress 54 

251.  March  3, 1873,  superseded 1 
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352.  March  3y  1873,  transportation  of  mails 189 

253.  MarohS,  1873,  withholding  aH  payments 234 

254.  March  3, 1873,  withholding  compensation 188 

255.  January  20,  1874,  salaries  of  members  of  Congress 54 

256.  March  13,  1874,  encouraging  the  growth  of  timber 3 

257.  March  13,  1874,  sapeiseded 1 

258.  March  21,  1874,  as  to  repeal  of  repealing  statutes 441 

259.  June  2, 1874,  disbursing  officers 392 

260.  June  11, 1874,  diplomatic  officers 445 

261.  June  11, 1874,  foreign  ministers 448 

262.  June  16, 1874,  Pacific  railways 227 

263.  June  16, 1874,  public  highways 130 

264.  Ji}ne  16, 1874,  transportation,  pnblic  land 129 

265.  June  18, 1874,  appropijiations,  fiscal  year 543 

266.  June  20, 1874,  balances 553 

5267.  June  20, 1874,  claim,  draft,  attorney 454 

268.  June  20,  1874,  compensation 534 

269.  June  20,  1874,  constniction  of 518 

270.  June  20,  1874,  contracts 567 

271.  June  20,  1«74,  creating  District  government 520 

272.  June  20,  1874,  extra  allowances 530 

273.  June  20,  1874,  extra  pay 626 

274.  June  20,  1874,  fulfillment  of  contracts 557 

275.  June  20,  1874,  government  of  the  District 520 

276.  June  20,  1874,  Navy  appropriations 484 

277.  June  20,  1874,  prohibiting  extra  pay 637 

278.  June  20,  1674,  reappropriations 253 

279.  June  20,  1874,  surplus  fund 554,563 

280.  June  20,  1874,  unexpended  balances 564,565,566 

281.  June  22,  1874,  Pacific  Railway 193 

282.  June  22,  1874.  pnblic  highways 130 

283.  June  22,  1874,  public  lands 583 

284.  June  22,  1^^4,  withholding  payments  to  railroad  companies 188 

285.  June  23,  1874,  appropriations 566 

286.  June  23,  1874,  circuit  court  commissioners 406 

5^7.  June  23,  1874,  construction  of  public  buildings 132 

288.  June  23.  1874,  Freedman's  Hospital 138 

289.  June  23, 1874,  quoted  from  appropriations 134 

290.  June  24,  1874,  transportation,  public  lands 129 

291.  February  8,  1875,  lands  publicly  sold,  direct  tax 386 

292.  February  18;  1875,  accounts  of  officers  of  court 473 

293.  February  18,  1875,  certification  of  accounts 481 

294.  February  18, 1875,  certifying  accounts 478 

295.  February  18, 1875,  duties  of  marshals 482 

296.  February  22, 1875,  accounts  of  district  attorneys,  dtc 597 

297.  February  22, 1875,  accounts  of  fees 408 

296.  February  22, 1875,  accounts  of  officers  of  court 473 

299.  February  22, 1875,  circuit  court  commissioners 406 

300.  February  22,  1875,  fees 507 

301.  February  22, 1875,  supervisor  of  election 514 

302.  March  1, 1875,  circuit  court  commissioners 406 

303.  March  3, 1875,  accounts,  set-oif 105,360 

304.  March  3, 1875,  allowances  for  transportation 528 

305.  March  3, 1875,  appropriations,  accounts , 554 
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306.  March  3, 1875,  appropriations,  j  ndgments 576 

307.  March  3, 1875,  contracts  for  Indian  service 211 

308.  March  3,  1875,  disqualification  for  holding  office 590 

309.  March  3, 1875,  judgment,  appropriation : 575 

310.  March  3, 1875,  payment  to  steamer  Clara  DoUen 302 

311.  March3, 1875,  publication 320 

312.  March  3, 1875,  public  highways 130 

313.  March  3,  1875,  quoted  from,  set-off 505 

314.  March3,  1875,  salary,  surplusfnnd 485 

515.  March  3,  1875,  set-off 102,111,501,503,504 

316.  March  3, 1875,  surplus  fund 484 

317.  March  3,1875,  transportation,  public  land 129 

318.  March  3, 1875,  trayeling  expenses 526,527 

319.  July  12,1876,  obscene  matter  by  mail 471 

320.  August  14, 1876,  circuit  court  commissioners 406 

321.  August  14, 1876,  lands  publicly  sold,  direct  tax 386 

322.  August  15, 1876,  as  affected  by  act  of  August  5,1882 85 

323.  August  15, 1876,  section  3,  not  repealed  by  section  4  of  act  of  August 

5,1882 80 

324.  August  15, 1876,  section  3,  quoted,  clerks,  soldiers 84 

325.  February  27, 1877,  assignment  to  duty  of  retired  officer 610 

326.  February  27, 1877,  checks  drawn  in  favor  of  actual  creditor 393 

327.  February  27, 1877,  claim,  draft,  attorney 454 

328.  February  27, 1877,  detail  of  retired  Army  officer,  no  additional  com- 

pensation    611 

329.  February  27, 1877,  disbursing  officers 124,392 

330.  February  27,1877,  disbursements 469 

331.  February  27, 1877,  duties  of  disbursing  officers 388 

332.  February  27, 1877,  extra  compensation 623 

333.  February  27, 1877,  retired  officers 610,611 

334.  February  27, 1877,  sales  of  old  material 119 

335.  March  3, 1877,  collection  of  taxes 547 

336.  March  3, 1877,  public  auction 546 

337.  March  3,1877,relief  of  settlers  on  public  lands J  5 

338.  March  3, 1877,  tax  sales 547 

339.  April  29,  1878,  diseases 436 

340.  April  29,  1878,  preventing  introduction  of  diseases 440 

341.  April  29,  1878,  repealing  acts 442 

342.  April  30, 1878,  land,  railroad  transportation 130 

343.  April  30, 1878,  Pacific  Railway 193 

344.  April  30, 1878,  transportation,  railroads 129 

345.  May  6, 1878,  section  2,  quoted 26 

346.  May  6, 1878,  section  3,  quoted 26 

347.  May  7, 1878,  bond-subsidized  roads ^ 245 

348.  May  7, 1878,  compensation  for  transportation 243 

349.  May  7, 1878,  intention  of 240 

350.  May  7, 1878,  land,  railroad  transportation 130 

351.  May  7, 1878,  liquidation  of  railroad  debt 129 

352.  May  7, 1878,  names  bond-subsidized  companies 205 

353.  May  7, 1878,  net  earnings 233 

354.  May  7, 1878,  Pacific  railways 193,196 

356.  May  7, 1878,  relating  to  Pacific  railways 203 

356.  May  7, 1878,  retaining  compensation 189 

357.  May  7, 1878,  section  2,  quoted,  regarding  compensation  of  railroad  com- 

panies    205 
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358.  May7,1878,8inkiiiK  fnna xxv 

359.  May  7,  1878,  einking  fund 214.839,244 

360.  May  7, 1878,  Supreme  Court  sustains  validity  of 205 

361.  May  7,  1878,  validity  of,  confirmed  by  Supreme  Court 206 

362.  May  7,  1878,  withholding  compensation 188 

363.  May  17, 1878,  regulations,  Postmaster-General 26 

364.  May  17,  1878,  regulating  contracts  for  carrying  mails 31 

365.  May  17,  1878,  rights  of  subcontractors  for  carrying  mails 24 

366.  June  11,  1878,  advertising 522 

367.  June  11,  1878,  attorney,  claim,  draft 454 

368.  June  11,  1878,  construction  of 518 

369.  June  11, 1878,  detail  of  ofi^er  for  civil  duties 598 

370.  June  11, 1878,  disbursing  officers 392 

371.  June  11,  1878,  District  Commissioners'  accounts 388 

372.  June  11, 1878,  District  government 519,520 

373.  June  11,  1878,  Government  accounts,  District  of  Columbia 389 

374.  June  11,  1878,  providing  government  for  District  of  Columbia 517 

375.  June  11,  1878,  tax  sales 547 

376.  June  14,  1878,  accounts 556 

377.  June  14,  1873,  appropriation  for  Bonnafon 105 

378.  June  14, 1878,  appropriations,  fiscal  year 543 

379.  June  14, 1878,  claims 355,484.560 

360.  June  14, 1878,  deficiency  estimates 252 

381.  June  14,  1878,  drafts,  remedy 572 

382.  June  14,  1^78,  duties  of  accounting  officers  under 254 

383.  June  14,  1878,  quoted,  deficiency  estimates 253 

384.  June  14, 1878,  regarding  fees 2 

385.  June  14,  1878,  rejected  claims,  relief 373 

386.  June  14,  1878,  remedy  authorized  by 564 

387.  June  14,  1878,  remedy,  deficiency 563,570 

388.  June  14,  1878,  reporting  claims 241 

389.  June  14,  1878,  report  to  Speaker  for  appropriation 553 

390.  June  14, 1878,  salaries 485 

391.  June  14,  1878,  salaries,  surplus  fund 485 

392.  June  14,  1878,  special  payment^  of  claims 5r)4 

393.  June  14,  1878,  supersedes  act  of  March  13,  1874 1 

394.  June  19,  1 878,  amending  section  3463  Revised  Statutes 64 

395.  June  19, 1878,  exemption 259 

396.  June  19,  1878,  form  of  affidavit  under 2(;0 

397.  June  19,  1878,  Pacific  railways 196 

396.  June  20, 1878,  right  of  way  of  Utah  and  Northern  Rail«ray 191 

399.  March  1,  1879,  intemal^re venue  agents 75 

400.  March  1,  1879,  redemption  of  stamps 433 

401.  March  1,  1879,  section  2,  amending  section  3152  Revised  Statutes 64 

402.  March  1,  1879,  taxes , 431 

403.  March  3,  1879,  adjustment  of  Pacific  railroad  accounts 233 

404.  March  3,  1879,  appropriation  for  erection  of  National  Museum  Build- 

ing    598 

405.  March  3, 1879,  Army  officers 611 

406.  March  3, 1879,  attorney,  claim,  draft 454 

407.  March  3, 1879,  claims  of  Pacific  railroads,  validity  of 227 

408.  March  3,  1879,  compensation  for  carrying  mails  retained  by  the  United 

States , 191 

409.  March  3,  1879,  construction  of  prior  acts  regarding  Pacific  railways..  207 
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410.  March  3, 1879,  contract  rights 230 

411.  Karch3,  1879,  credits  to  sabsidized  roads 189 

412.  March  3,  1879,  disbaising  officers 393 

413.  March  3,  1679,  land-grant  railroads Ifi9 

414.  March  3,  1879,  Pacific  raU ways 193,196,203 

415.  March  3,  1879,  quoted  from  acUostment  of  accounts  of  Pacific  rail- 

ways   206 

416.  March  3, 1879,  rights  of  land-grant  railroads 130 

417.  March  3,  1879,  vouchers 530 

418.  March  3,  1879,  withholding  compensation 188 

419.  June  2,  1879,  diseases 436 

490.  June  2,  1679,  repealing  acts 442 

421.  June  27, 1879,  tax  sales 547 

422.  July  1,1879,  Army  officers 611 

483.  September  24, 1879,  trials  at  common  law 286 

484.  March  3. 1880,  salaries 484 

426.  Blay  3l,1880,aUowances 627 

496.  Aprill,  1880, appropriations 566 

427.  April  7, 1880,  mail  service xx 

i2'*.  June  11,1880,  carrying  mails 191 

429.  February  23,  1881,  enlarging  City  Hall 598 

430.  February  24,1881,  land-grant  railroads 130 

431.  March  3,1881,  appropriations 144,598 

432.  March  3,  1881,  appropriations  for  District 517 

433.  March  3,  1681,  authorizing  erection  of  Pension  building 619 

434.  March  3,  1881,  auxiliary  sewer 518 

435.  March  3,  1881,  erecting  new  Pension  building 594 

436.  March  3,  1881,  Freedmau's  HospiUl 138,  143 

437.  March  3,  1881,  heating  and  ventilating  Hoase  of  Representatives....  421 

438.  March  3,  1881,  Pacific  railways 196 

439.  March  3,  1881,  quoted  from  appropriation  for  erection  of  new  Pension 

building 589 

440.  March  3,  1881,  support  of  Freedmau's  Hospital 137 

441.  March  6,  1882,  public  priuting 97 

442.  March  22,  1882,  election  returns  in  Utah 50 

443.  April  17, 1882,  deficiency  appropriation  for  dies,  paper,  and  stamps, 

quoted  from 81 

444.  May  1,  1882,  allowance  of  certain  claims  against  the  United  Stotes. . .  336 

445.  May  1,  1882,  claims,  Keyser's  case 966,277 

446.  May  1,  1882,  Jurisdiction  of  Court  of  Claims 298 

447.  May  4, 1882,  effect  of,  over  rights  of  subcontractors  for  carrying  mails.  84 

448.  May  4,  1888,  governing  contracts 31 

449.  May  4,  1882,  Post-Office  appropriations 88 

450.  May  17,  1882,  compensation  for  extra  services  expressly  authorized..  595 

451.  May  25, 1882,  site  for  public  bnUding 153 

458.  June  10,  1888,  payment  for  public  building 158 

453.  June  10,  1882,  purchase  of  site  for  public  building 154 

454.  June  10, 1882,  quoted  from,  site  for  public  building 158 

455.  June  30,  1882,  appropriations 896 

456.  June  30,  1882,  quoted,  land-grant  railroads 130 

457.  August  3, 1882,  site  for  public  building 153 

458.  A  ngust  5, 1882,  appointment  of  inspectors  of  land  offices 186 

459.  August  5, 1882,  appropriations 556,578 

460.  August  5,  1882,  appropriations  for  fiscal  year 548 
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461.  August  5y  1882,  as  to  effect  on  section  3  of  act  of  August  15, 1876 85 

462.  Augusts,  1882,  deficiencies 564 

463.  Augusts,  1882,  District  Board  of  Audit 598 

464.  Augusts,  1882,  effect  of,  on  act  of  August  7, 1882 85 

465.  August  5,  1882,  employ^  to  be  paid  from  specific  appropriations  only.  80,84 

466.  Augusts,  1882,  Freedman's  Hospital 138 

467.  August  5,  1882,  inspectors  of  surveyors-general,  Ac 123 

468.  August  5, 1882,  salaries  and  expenses,  internal  revenue 65 

469.  August  5,  1882,  section  4,  employes  paid  from  specific  appropriations 

only 80,81 

470.  Augusts,  1882,  specific  appropriations,  quoted  from 81 

471.  August  7,  1882,  appropriations 65,144 

472.  August  7, 1882,  appropriations  for  erection  of  Pension  building.5d8,S91,S92, 

593, 594, 598, 600. 601, 603, 604, 605, 609, 618, 
619, 620, 621, 622, 624, 625, 628, 629, 632, 638. 

473.  August  7, 1882,  appropriation  for  Howard  University 116, 117 

474.  August  7,  1882,  appropriations  for  sundry  civil  expenses 81, 82 

475.  August  7,  1882,  compensation  of  district  attorneys 541 

476.  August  7,  1882,  constitutionality  of 602 

477.  August  7,  1882,  dies,  paper,  and  stamps 80 

478.  August  7, 1882,  effected  by  act  of  August  5,  1882 85 

479.  August  7,  1882,  fire-escapes  and  stand-pipes 598 

480.  August  7,  1882,  General  M.  C.  Meigs  not  made  an  officer  by 610 

481.  August  7, 1882,  public  printing 97 

482.  August  7,  1882,  quoted  from  appropriation  for  public  building 589 

483.  July  1,  1882,  appropriation  for  fiscal  year 542 

484.  July  1,  1882,  appropriations 522 

485.  July  1,  18'«2,  appropriations  for  District 517,519 

486.  July  1, 1882,  payment  expenses  of  sale ^..      547 

487.  July  1, 1882,  subordinate  officers 549 

488.  July  27, 1882,  site  for  public  building 153 

489.  July  29,  1882,  refunding  taxes 586 

i       490.  January  16,  1883,  civil  service 399 

491.  March  1, 1883,  compensation  for  extra  services  expressly  authorized..      595 

492.  March  3, 188:),  adjustment  of  accounts 93 

493.March3, 1883,  appropriation  for  Georgia 354,359,360 

494.  March  3,  1883,  appropriations 132,133,236,531 

496.  March  3, 1883,  appropriations  for  fiscal  year 542 

496.  March  3,  1883,  appropriations  Post-Offlce  Department 561 

497.  March  3,  1883,  attorney,  claim,  draft 453 

498.  March  3, 1883,  authority  of  First  Comptroller  over  accounts  of  clerk  of 

Supreme  Court - .'       94 

499.  March  3,  1883,  claims 112,544,546 

500.  March  3,  1883,  compensation  of  clerk  of  court 97,98 

501.  March  3,  1883,  contract  office,  salary 599 

502.  March  3,  1883,  deficiency  appropriation 563 

503.  March  3,  1883,  deficiency  appropriation,  quoted 562 

504.  March  3,  1883,  deficiency  appropriations 5f 

505.  March  3,  18H3,  direct  taxes 

506.  March  3,  1883,  disbursing  officers 

507.  March  3,  1883,  emoluments  of  clerks  of  courts 

508.  March  3,  1883,  fees  to  be  charged  by  Supreme  Court  clerk 

509.  March  3,  1883,  index  of  Congressional  Record 

510.  March  3, 1883,  Interior  Department,  repairs  of. 

42d83 
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611.  MarchS,  1883,  iron  fences 130 

512.  March  3,  1683,  payments  of  district  attorneys 541 

513.  March  3, 1883,  Poet-Office  appropriation '-^ 

514.  March  3,  1883,  protecting  timber 5a6,a» 

515.  March  3,  1883,  proviso  in,  as  to  clerk  of  sapreme  conrt  of  Distriet  of 

Columbia W 

516.  March  3, 1883,  quoted  from  salaries 536 

517.  March3,  1883,  rebate,  quoted 402 

518.  March  3,  1883,  reducing  taxation 90,432 

519.  March  3, 1883,  reduction  of  rates  of  postage 338 

520.  March  3, 1883,  referred  claims miv 

521.  March  3, 1883,  refund  to  Georgia 356,358 

522.  March  3, 1883,  salary  of  clerk  of  Supreme  Court ^.99 

523.  March  3, 188:),  salary  of  postmaster  at  Washington  City 540 

524.  March  3, 1883,  salary  of  postmasters 539 

525.  March  3, 1883,  settling  claims  for  rebate  of  taxes ^^ 

526.  March  3, 1883,  special  agents '^ 

527.  March  3, 1883,  stamp  tax  on  matches  abolished 433 

528.  March  3, 1«83,  sundry  civil  appropriation ^ 

529.  March  3, 1883,  traveling  expenses ^^ 

530.  June2,  1883,  diseases 436 

531.  For  allowance  of  claims 266 

532.  For  trailsfer  of  duties  of  clerks,  preference  given  to  soldier ^ 

Aet9— 

1.  Making  appropriations  for  sites  for  public  buildings ^^     I 

2.  Repealof  conflicting ®     | 

Att  of  Cangre$a— 

1.  Timeof  takingeffect 536 

2.  Time  when  statutes  take  effect  not  determined  by  any ^ 

Acts  of  Congress— 

1.  Regarding  compensation ^'^ 

2.  Timeof  taking  effect 136 

AoHng  Attomeg-Gfneral  Phillips— 

1.  Letter  of,  regarding  deductions  from  mail  contractor^sfpay ^^ 

Acting  Commissioner  of  Internal  Revenue—  I 

1.  Fruit  dUtiUers ^ 

AoHng  Secretary  of  SUUe— 

1.  Letter  of,  regarding  salary  of  foreign  minister ^ 

Acting  Secretary  of  the  Interior—  I 

1.  Appointment  and  duties  of  superintendent  of  new  Pension  buildiog.  .•  ^ 
Action^ 

1.  Must  be  founded  on  facts -^1^ 

2.  Of  an  officer,  effect  of ^^ 

3.  Onacontract .♦ ^ 

4.  To  recover  claim  in  District  of  Columbia ^ 

AcHons— 

1.  Locality  of ^ *^  ^ 

2.  Maintenance  of ^ 

AcHveUst— 

1.  In  regard  to  officers  of  the  Army ^^ 

Act  Legislative  Assembly  District  of  Columbia,  August  2&,  1871— 

1.  Official  duties '^ 

Act,  Revival  Case ^ 
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11.  In  District  of  Columbia,  appointment  of 268 

12.  In  Didtriot  of  Columbia,  when  appointment  of,  void 269 

13.  In  relation  to 334 

14.  Liabilities  of 353 

15.  Local  or  ancillary 349 

16.  Maintenance  of  suit  or  action  by • 337 

17.  Non-resident,  right  or  title  of,  to  drafts  or  moneys  in  the  Treasury 262 

18.  Of  the  domicile,  rights  of *- M'J 

19.  Partial  account  of .* 1T7 

90.  Suing,  in  District  of  Columbia 262 

21.  Transfer  of  bonds  to 6* 

23.  Voluntary  payment  to  a  foreign 268 

Adminiiiratari — (Bee  Ancillarg  AdminUtratars,) 

1.  Appointed  in  Tennessee 266 

2.  Appointment  of  several  States 2d<) 

3.  Conflicting  claims  of  non-resident 341) 

4.  Distribution  by... 33;^ 

5.  In  any  State,  rights  of,  in  courts  of  District  of  Columbia 2&4 

6.  Indorsements,  drafts 333 

7.  Jurisdiction  over  money 3iy 

8.  Of  John  J.  and  JohnN.  Pulliam 2J: 

9.  Recognition  of  one  of  several • 2:96 

10.  Right  of,  to  sue  the  United  States *£^ 

U.  Rights  of 345 

AdminUiratrix— 

1.  Payment  of  salary  of  husband 434 

Admi$$ion8'- 

1.  Obtained  from  the  accused 47i 

Advances— 

1.  Of  public  money,  orders  of  President  regarding 1^5 

2.  Of  public  moneys 1*1 

3.  To  Sergeaut-at-Arms lOi 

Adveriieewient— 

1.  Inviting  proposals  for  carrying  mails 2y 

AdvertiBemenU— 

1.  Handbills,  posters 397 

Advertwing— 

1.  In  regard  to  contracts 521 

Affidavit— 

1.  Charging  with  crime 512 

2.  Filed  with  register  and  receiver 6 

3.  Form  of,  and  matter  in 256 

4.  In  reganl  to 471 

5.  Of  widow  of  decedent,  formu  of 257 

Affi4amU— 

1.  Allegations  required  in 2Ci) 

2.  In  relation  to  deceased  claimants ^ 256 

Affirmation ^{See  Oath,) 

Affirmative  Statute— 

1.  In  regard  to .501 

Agency — 

1.  Death  of  attorney  terminates 515 

2.  For  the  sale  of  Indian  lauds &S 

3.  In  regard  to  claim  of  retired  Army  uthcer  for  additional  pay 594 
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1.  Authority  of,  to  make  a  deed 19 

2.  Death  of. 515 

3.  Employment  of,  as  detective 64 

4.  Extra  services  of  officer  as  an .' 596 

5.  Of  Treasury  issuing  warrant  of  distress 160 

6.  Power  of,  to  revoke  substitution 45t> 

7.  Supervising  manufacture  of  internal  revenue  stamp  paper tfO 

8.  Unreasonable  search  by  internal-revenue n 

Agenfs  Subetiiution  Ca$e 45a 

Agents — (See  DUhureing  Officers;  Pension  Agents,) 

1.  Advances  to  disbursing 12» 

2.  Advances  to  special  disbursing 123' 

3.  Allowance  to,  for  expenses 527 

4.  Appointed  to  execute  statutes...,. 546 

5.  Appointment  of ti07 

6.  Appointment  of  internal-revenue 67 

7.  Authority  of 607 

8.  Authority  to  appoint 546 

9.  In  regard  to  authority  of  Congress  to  instruct  executive  officers  to  ap- 
point    593 

10.  Of  internal-revenue,  salary  and  expenses  of 45 

11.  Removal  and  reappointment 453 

12.  To  count,  SiAi,,  paper  for  iutemal-re ven ne  stamps 80 

Agreemen  i-^  (  See  AssigntMnt ;  Transfer  ;  Lien . ) 

1.  In  regard  to 458,570 

2.  To  abide  event  of  decision 573 

Aidn- 

1.  In  Government  bonds  to  land-grant  railroads 130 

2.  To  land-grant  railroad  companies 127 

Aided  ItaUwajfs—(&ee  Pacific  Railways.) 

Akerman,  Amos  T. — 

1.  Attomey-Qeneral,  opinion  of,  as  to  what  constitutes  an  officer 638 

2.  Attorney-General,  opinion  of,  regardi  ng  Pacific  rail  ways 200 

Alabama — 

1.  Admission  of,  into  the  Union 250 

2.  No  assessments  in,  by  direct-tax  commissioners 384 

3.  Settling  accounts  between  Government  and 250 

Alabama  Claims  Commission — 

1.  Claims  before 344 

Aliens^ 

1.  As  consular  agents 88 

2.  Claims  in  favor  of xxxv 

AIJ^ 

1.  Construction  and  definition  of 476 

Allegation  of  Crime ^ 

1.  Fees  of  district  attorney 513 

Allegations — 

1.  Required  in  affidavits 256' 

Allen^s  Acconnt  Case 514 

Allen f  John  «/. — 

1.  Party  in  Allen's  Account  case 514 

Allowance— {^ee  Compensation,) 

1.  For  services  of  attorneys 544 

2.  For  unused  stamps 43(K 
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3.  In  W6U  of  traveling  expenses Sfi6 

4.  Of  oUioii  power  of  attomeyjexecated  after 36 

5.  Ofclaims 2« 

6.  To  district  attorney W4 

7.  Tomarsbals 631^ 

*AUowanoe8—{8ee  Synonffms.) 

1.  For  intemal-revenne  expenditores ^ 

2.  Of  collector  of  internal  revenue 396 

3.  On  account  of  stamps ^ 

4.  To  attorneys 113 

5.  To  district  attorneys ^ 

Alternative  Pawer-^ 

1.  Incompatibility  of ^ ^ 

Alternative  Remediee — 

1.  Claims,  appropriations ^ 

Amha$sador$ — 

1.  Appointment  of ^ 

2.  Distinction  between  envoys  and ^* 

^/nefid*— (See  Synonyms.) 

American  Citizen — 

1.  Rights  of,  as  to  invasion  of  premises  of ^ 

American  Claimants^ 

1.  In  relation  to ^^ 

American  Common  Law — 

1.  In  regard  to  appointment  of  a  deputy ^^ 

Amount— 

1.  Limitation  of,  to  be  paid  to  deputy  marshals  as  per  diem  expenses ^ 

2.  Of  warrant  determined  by  Comptroller '^^ 

Analyeie — 

1.  Of  modes  by  which' liability  may  cease  to  exist '^'" 

Ancient  Documents — 

1.  Admissibility  of,  as  evidence ^ 

Ancillary  Administration — 

1.  As  to  foreign  jurisdiction •', 

2.  Inrelationto ^ 

3.  Local  policv  of  District  in  relation  to *^ 

4.  True  law  in  regard  to 

5.  When  necessary 

Ancillary  Administrator — 

1.  Appointment  of,  when  void ^ 

2.  Claim  made  by ''.' 

3.  In  relation  to  an *  ^ 

4.  Jurisdiction  of  suit  in  behalf  of _, 

33? 

5.  Liability  of  surety  of 

Ahcillary  Administrators— 

1.  Common  law  rule  in  relation  to 

2.  In  relation  to  payment  of  bonds  and  interest 

3.  Rightsof ^; 

Andrews's  Appeal  case 

Andrews,  Chase—  .^ 

i:  Affidavit  of,  as  to  subcontracts * 

2.  Party  in  Andrews*s  Appeal  case 

3.  Subcontractor  for  carrying  mail ^ 

4.  Subcontract  of,  when  filed 
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Annual  ApprapriatUm — 

1.  For  expenses  for  fiscftlyear 542 

2.  In  regard  to 484 

3.  Services,  supplies,  repairs 132 

Annual  Appropriaikm9—(See  AppropriatUms.) 

1.  For  pnblio  buildings ^ 133 

2.  In  regard  to 666 

Annual  Compensation — 

1.  Of  district  attorney 644 

^nniui^  Emolument  Betum^ 

1.  Of  clerk  of  court 100 

Annual  Eetimatee — 

1.  For  the  public  service 542 

Annual  Report — 

1.  Of  the  Secretary  of  the  Treasury.... 253 

Annual  Tax — 

1.  In  relation  to 365 

Annulment — 

1.  Of  a  contract  for  carrying  mail 163 

Aneicer— 

1.  Filed  by  Halstead  in  Keyser's  case 264 

Antecedent — 

1.  Forfeitures,  right  of  Postmaster-General  regarding 162 

Anti-Slavery  Amendment — 

1.  Ratified  by  Georgia ! 369 

Appeal — 

1.  From  report  for  payment  of  railway  mail  service 192 

2.  In  Meigs's  case,  request  not  to  prosecute  the 616 

3.  In  regard  to  correction  of  errors • 616 

4.  In  regard  to  relief  for  claimant 572 

5.  Jurisdiction  of  First  Comptroller 167 

6.  Of  postmaster  regarding  salary 536 

7.  Of  subcontractor  to  First  Comptroller 26 

8.  Regarding  refund  of  income  tax 587 

9.  To  First  Comptroller  from  settlement  by  Sixth  Auditor xx 

10.  To  First  Comptroller  regarding  accounts  for  carrying  mails 183 

11.  To  Supreme  Court  by  Pacific  railroads 234 

Appeale— 

1.  From  decisions  of  the  First  Comptroller 511 

2.  Jurisdiction  of  the  Secretary  of  the  Interior 511 

3.  Of  Pacific  railway  companies  from  practice  of  the  Department 217 

Appearance— 

1.  At  court,  bail  for 472 

Application  for  Appeal — 

1.  Copy  of,  in  Meigs's  case 616 

Appointee— 

1.  Requirements  before  entering  on  duty 412 

Appointing  Power — 

1.  Authority  of 413 

Appointment— 

1.  Foreign  ministers,  salaries 412 

2.  In  regard  to 608 

3.  In  regard  to  constitutional  power  of  President 445 

4.  In  regard  to  duties  of  General  Meigs 618 

5.  In  regard  to  extra  compensation  of  General  Meigs 592 
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6.  Ofadminifltraton : 261 

7.  Of  agent 453 

8.  Of  chief  sapervispr 444 

9.  Of  deputy  marshalB 639 

10.  Of  Senate  officers  and  employ^ 416 

11.  Salary  commiMion 412 

12.  To  office 588 

13.  To  office,  requisites  to  a  complete 411 

14.  To  office  under  civil-service  rules 400 

15.  To  office,  when  complete 411 

16.  Under  State  authority 486 

17.  Validity  of  an 411 

18.  When  consummated 609 

AffiointmmU — 

1.  Duplex  provisions  regarding......; 475 

2.  Regarding  date  of  ci  Til-service 399 

Appcintmmii  and  Removal — 

1.  Of  Senate  officials 419 

Apportionment— 

1.  Of  direct  tax 366 

2.  Of  fractions  of  a  day's  expenses  of  a  deputy  marshal  asto &12 

Appropriationr^ 

1.  Authority  t6  use 116 

2.  Compensation  for  fiscal  year '. S41 

3.  Compensation  in  excess  of 137 

4.  Effect  of,  on  appointments 242 

5.  For  deputy  collectors 75 

6.  For  detecting  tends,  fruit  distilleries 61 

7.  For  payment  of  intemal-revenae  officers 72 

8.  For  rebate  of  taxes 90 

9.  For  salary  of  Senate  officials 417 

10.  For  stamps,  paper,  and  dies 80 

11.  For  use  of  Howard  University 116 

12.  In  regard  to  express,  for  extra  compensation 637 

13.  In  regard  to  payment  without  an G20 

14.  Iron  fences 120 

15.  Liability  of  contracts 241 

16.  Limitation  of 136 

17.  No  balance  in  excess  of 254 

18.  No  payment  from,  before  commencement  of  fiscal  year 135 

19.  Purpose  of,  as  to  repairs 137 

Appropriations— {S^e  Spooijlo  Appropriations,) 

1.  Accounts  kept  with 139 

2.  Accounts  of  unsubsidised  railroads 216 

3.  Anticipation  of 118 

4.  Application  of,  for  specific  objects 137 

5.  As  to  deficiency  postal 553 

6.  Asto  time  when  available 132 

7.  Authority  of  head  of  Department  over 135 

8.  Availability,  fiscal  year 133 

9.  Availability  of,  after  the  fiscal  year 135 

10.  Carried  to  the  surplus  fund 485 

11.  Classes  of 554,566 

12.  Contracts  in  excess  of,  are  void 214 
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AppropriaiioM — Contin  aed. 

13.  Departmental  use  of 83 

14.  Disbnraemente  of,  by  District  Commiwioners 388 

1^.  Expenditnrefl  in  exceea  of 241 

16.  For  certain  Territories,  direct  taxes  deducted  from 381 

17.  For  information  and  detection  of  illicit  distillers 65 

18.  For  pay  of  the  Navy 484 

19.  For  public  buildings 132 

20.  For  public  printing 96 

21.  For  specific  purposes 4 75 

22.  For  transportation 241 

23.  For  transportation  of  the  Army ■  236 

24.  Insufficiency  of , 566 

25.  Jurisdiction  of  accounting  officers  under 254 

26.  Made  for  fiscal  year 561 

27.  No  expenditures  beyond 119 

2*^.  Pay  of  officers  and  employes  provided  for  by  special 84 

29.  Permanent  or  indefinite 521 

30.  Prohibition  of  payments  from 214 

31.  Rights  to  payment  of  salaries  from 242 

32.  Suspending  functions  of  Government 106 

33.  Under  specific  heads 143 

34.  Use  of 142 

JppropriatUm  AcoounU^ 

1.  In  Treasury  Department 561 

Appropriation  Ad— 

1.  For  sundry  civil  expenses,  quoted  from 81 

Appropriation  Aot$ — 

1.  Appointments  limited^y  provisions  of 67 

2.  Execution  of 527 

3.  Liabilities  incurred  under 135 

Appropriation  Warrant^ 

1.  In  relation  to 277 

Approval— 

1.  Of  statute  in  regard  to 538 

Apt  Time— 

1.  Waiver,  forfeiture 162 

Architect— 

1.  Difference  between  engineer  and 618 

2.  In  regard  to  new  Pension  building 588 

Architect  of  the  Capitol— 

1.  Additional  duties  assigned  to  the 598 

2.  Senate  officials 421 

Argument — (See  Brief. ) 

1.  Additional,  by  Dillon,  Shellabarger  &  Wilson,  attorneys  for  Pacific 

railroads 228 

2.  By  Walter  II.  Smith,  attorney  in  Andrews's  Appeal  case 30 

3.  By  Z.  T.  Carpenter,  attorney  in  Andrews's  Appeal  case 30 

4.  Of  General  Meigs  as  to  his  extra  compensation 590 

5.  Of  H.  £.  Paine  as  to  the  election  of  Mr.  Caine 57 

6.  Of  John  J.  Weed  in  Beeside's  Appeal 160 

7.  Of  Joseph  K.  McCammon,  Assistant  Attorney- General,  regarding  extra 

compensation  of  General  Meigs 592 

8.  Of  J.  M.  Adams,  regarding  percentages 2 

9.  Of  Shellabarger  St  Wilson  for  U.  &  P.  and  Cen.Pac.R.R.  Co.'s 217 
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A  rgument — Continued. 

10.  Of  ThomaaP.  Ochiltree 103 

11.  Submitted  by  Chase  Andrews 29 

Arkan$a9 — 

1.  Direct  taxes  of .*- 384 

Arnu — 

1.  Right  of  bearing 73 

Army — 

1.  ComiHMition  of 596 

2.  In  regard  to  officers  of  the 5b8 

3.  Purchase  and  distribution  of  stores  and  supplies 242 

4.  Transportation  of d06,241 

Army  and  Navy— 

1.  Direct  tax  sales 382,387 

Army  Officer — 

1.  Acting  as  Indian  agent 611 

2.  Additional  compensation  for 568 

Army  Officers— 

1 .  Construction  of  statutes  regarding  privileges  of  retired 611 

2.  Education  of 631 

3.  In  regard  to  civil  duties  of 596 

Army  JRegister-^ 

1.  In  regard  to  composition  of  the  Army 596 

Army  BegulatioM — 

1.  Duty  of  Army  officers 632 

Army  Traneportation— 

1.  Contracts  for 241 

2.  Land-grant  railroads 129 

3.  Payment  of  arrears  of 232 

Arrangement — (See  Assignment) 
Arrears — 

1.  Asto  set-off 501 

2.  Definition  of .,..      505 

Arrest— (See  Warrant) 

1.  District  Attorney's  fees 512 

2.  Freedom  from,  of  Congressmen 109 

3.  Warrants  to 473,511 

Arrests— 

1.  Expenses  of  deputy  marshals 640 

Arresting — 

1.  In  regard  to 474 

Arrivals  and  Departures — 

1.  Of  mails,  registers  of 158,160 

Article— (See  ConstitutUm.) 
Articles  of  War— 

1.  In  regard  to  composition  of  the  Army 593 

Assembling — 

1.  Rightof 73 

Assessment— 

1.  On  a  corporate  State 357 

2.  Returns  for -' 62 

Assessments — 

1.  Of  direct  taxes  from  delinquent  States 3S0 

Assessment  Books— 

1.  Direct  tax  in  regard  to 336 
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Assets — 

1.  Afterdeath ' 273 

2.  Charges  on  the 258 

3.  Controlled  hy  an  ancillary  administrator 268 

4.  Disposition  of 258 

5.  Distribution  of 352 

6.  Does  death  change  situs  of 273 

7.  Equal  distribution  of 272 

8.  General  and  local 346 

9.  In  relation  to 353 

10.  Of  a  partnership 21 

Ik  Of  John  J.  and  John  N.  Pnlliam  not  in  District  of  Columbia 266 

12.  Of  the  Pulliams  not  in  the  District  of  Columbia 266 

13.  Personal,  of  deceased  non-resident 335 

14.  Ratable  proportion 333 

Aanignee — 

1.  Attorney  claiming  as 36 

2.  In  insolyency 348 

3.  In  regard  to 462 

4.  Legal  title  to  claim 458 

5.  Of  a  bankrupt 21 

6.  Of  an  insolvent,  rights  of 2o8 

7.  Of  bond-subsidized  roads,  Secretary  of  the  Treasury,  as 189 

8.  Payment  made  to 469 

Assignees — 

1.  Jurisdiction  over  money 319 

2.  Of  contractor,  payments  to .- 157 

Assignment — 

1.  And  payment  of  claims 3'^9 

2.  General  orders  as  to 36 

3.  In  relation  to 277 

4.  Ofan  unaudited  debt 36 

5.  Of  chosea  in  action 457 

6.  Of  claim  agafnt  Government 305 

7.  Offuture  right  to  salary 102 

8.  Of  officers  to  unofficial  duties  for  extra  compensation 628 

9.  Of  registered  certificates 8 

10.  Of  salaries  or  claims 37 

11.  Statute  against 459 

12.  To  the  Government 429 

Assignments — 

1.  In  regard  to , 466 

2.  Of  retired  officers,  in  regard  to 610 

Assignment  to  Dvfy — 

1.  Of  retired  Army  officer 588 

Assignor — 

1.  In  regard  to 462 

Assistant  Attorneys — 

1.  Senate  asks  information  regarding 113 

Asbisiant  District  Attorney —  ^. 

1.  Pay  of 541,542 

Assistant  Postmaster- General — 

1.  Authority  of 167 

Assistant  Treasurers — 

1.  Public  moneys  deposited  with 340 
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Associated  JusHoes^ 

1.  PriDted  opiDions  of  Sapreme  Court  Aimished  to ^ 

Assumpsit — 

1.  Action  of 461 

3.  Action  of,  regarding  claims 30d 

Asylum — (See  Freedman^s Hospital,) 
Atlantio  and  Paeifle  Railroad-^ 

1.  Compromise  money  paid  by 423 

Aitaekment — 

1.  As  to  partnerships 31 

2.  As  to  payment  of  salary 106 

3.  In  relation  to 259.288,323 

4.  Invasion  of  house  or  premises ^ 

5.  On  behalf  of  creditors 319 

Attendance — 

1.  Before  United  States  commissioner,  fee  for 479 

2.  In  conrt,  fees 5l;t 

Attomeit— {Bee  Administrator ;  Assignee;  Executor;  Power  of  AUorneiy.) 

1.  Allowance  made  to  an 541 

2.  A.  L.  Merriman  in  Keyser's  case 266.335 

3.  As  to  claims  of © 

4.  A.  W.  Griswold,  in  Schell's  case 5T4 

5.  C.  C.  Lancaster,  in  Chief  Sapervisor's  Compensation  case 44i 

6.  C.  C.  Lancaster,  in  Copy  case 4^. 

7.  C.  C.  Lancaster,  in  Wells's  case 4«3 

8.  Death  of  principal  revokes  power  of ^ 

9.  Death  of,  whileagent 515 

10.  Harvey  Spalding, in  Indorsement  case 457 

11.  Has  no  lien  on  Treasury  draft ^^ 

12.  James  B.  FuUerton,  attorney  in  Coy le's  case 519 

13.  Jeremiah  M.  Wilson,  in  Railway  Compensation  case 193 

14.  JohnF.  Dillon,  in  Pacific  Railroad  case 22;? 

15.  John  F.  Dillon,  in  Railway  Compensation  case 193 

16.  John  J.  Weed,  in  Reeside's  Appeal IGO.IjS 

17.  J.  R.  Hallowell,  in  Special  Deputy  Marshals'  case 473 

18.  J.  T.  Power,  in  Georgia  case 353 

19.  J.  T.  Power,  in  Lee's  case 397 

20.  Mr.  Oliver,  in  Pease's  case 5(U 

21.  Pay  of,  out  of  proceeds  of  claim 963 

22.  Power  of,  as  to  substitution 453 

23.  Rights  of,  as  to  compensation 543 

24.  Samuel  Shellabarger,  in  Railway  Compensation  case 193 

25.  Satisfaction  of  claims  of 266 

26.  Shellabargtr  &  Wilson,  in  Pacific  Railroad  case 317 

27.  Walter  D.  Davidge,  in  Coyle's  case 519 

28.  W.  A.  Maury,  in  Keyser's  case 335 

29.  West  Steever,  in  Election  Proclamation  case 585 

30.  W.  O.  Tuggle,  in  Georgia  case 356 

Attorneys—iBee  District  Attorneys,) 

1.  Allowances  to 113 

2.  Astoduty  of  District 643 

3.  Elliott  &  Robinson,  in  Keyser's  case 5^ 

4.  Expenses  of 115 

5.  George  E.  Harris,  in  Pease's  case.. 501 

6.  Senate  asks  information  regarding 113 
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Attomeif 'General — 

1.  Abandons  appeal,  Pacific  railroads 235 

2.  Accounts  of  fees 408 

3.  Advising  in  opposition  to  a  Jadgment  of  a  court 617 

4.  Amos  T.  Akerman,  opinion  of,  regarding  Pacific  railroads 200 

5.  Appeal  of,  to  Supreme  Court  regarding  refund  of  income  tax 587 

6.  Appointing  assistant  counsel 113 

7.  Authority  of,  over  compensation  of  assistan  t  counsel 113 

8.  Benjamin  H.  Brewster,  letter  of,  regarding  settlement  of  accounts  of  Dis- 

trict Commissioners 392 

9.  Charles  Devens,  opinion  by,  Pacific  railroads 216 

10.  Charles  Devens,  opinion  by,  Pacific  railways 207 

11.  Charles  Devens,  quoted  regarding  retention  of  all  compensation 221 

12.  Circuitcourt  commissioners ,. 406 

13.  Counsel  to  assist  district  attorney 541 

14.  George  H.  Williams,  opinion  by.  Pacific  railroads 216 

15.  George  H.  Williams,  opinion  by,  regarding  Pacific  railways 200 

16.  In  regard  to  dual  salaries 629 

17.  In  regard  to  opinions  of xxx 

18.  In  relation  to  set-off 368 

19.  Letter  of,  regarding  Pacific  railroad  accounts 191 

20.  Letter  of,  to  Postmaster-General  regarding  appeal  to  First  Comptroller.  193 

21.  Letter  of,  to  Secretary  of  the  Treasury  regarding  appeal  to  First  Comp- 

troller   193 

22.  Opinion  by,  as  to  validity  of  title  to  public  lands 154 

23.  Opinion  by  Benjamin  Harris  Brewster,  regarding  pensioners'  burial  ex- 

penses   186 

24.  Opinion  by,  decisions 49.S 

25.  Opinion  by,  regarding  fees 511 

26.  Opinion  by,  regarding  pay  for  carrying  mails « I93 

27.  Opinion  by,  relating  to  Pacific  railroads 215 

28.  Opinion  by,  vol.  1,  p.  617,  set-off 501,503 

29.  Opinion  by,  vol.  1,  p,  629,  decisions 372 

30.  Opinion  by,  vol.  1,  p.  670,  official  documents 55I 

31.  Opinion  by,  vol.  1,  p.  676,  set-off 501,503 

•12.  Opinion  by,  vol.  1,  p.  681,  claims,  assignment 326 

33.  Opinion  by,  vol.  1,  p.  681,  Executive  authority 307 

34.  Opinion  by,  vol.  1,  p.  681,  independent  branches  of  Government 301 

35.  Opinion  by,  vol.  1,  p.  6S1,  Judiciary  executive  officers 327 

36.  Opinion  by,  vol.  1,  p.  682,  Executive  authority 307 

37.  Opinion  by,  vol.  1,  p.  683,  Executive  authority 307 

3b.  Opinion  by,  vol.  1,  p.  6rt4,  Executive  authority •.  307 

39.  Opinion  by,  vol.  1,  p.  685,  judiciary,  executive  officers 327 

40.  Opinion  by,  vol.  2,  p.  8,  decisions 372 

41.  Opinion  by,  vol.  2,  p.  27,  compensation 5*^9 

42.  Opinion  by,  vol.  2,  p.  66,  payments 298 

43.  Opinion  by,  vol.2,  p.  115,  decisions 372 

44.  Opinion  by,  vol,  2,  p.  209,  debitors,  creditors 272 

45.  Opinion  by,  vol.  2,  p.  209,  legislation,  governmen  t 296 

46.  Opinion  by,  vol.  2,  p.  209,  payment  of  claims 273 

47.  Opinion  by,  vol.  2,  p.  303,  decisions ;^72 

48.  Opinion  by,  vol.  2,  p.  464,  decisions ;j72 

49.  Opinion  by,  vol.  2,  p.  558,  usage,  set-off 504 

50.  Opinion  by,  vol.  2,  p.  564,  marshals' fees 4yt^ 

51.  Opinion  by,  vol.  2,  p.  629,  decisions 372 
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52.  Opinion  by,  vol.  2,  p.  638,  compensation <>^ 

53.  Opinion  by,  vol.  2,  p.  650,  final  aettlementa 373 

54.  Opinion  by,  vol.  3,  p.  13,  postal  revenues i>01 

55.  Opinion  by,  vol.  3,  p.  29,  domiciliary  legal  representatives iSH 

56.  Opinion  by,  vol.  3,  p.  29,  final  decisions 3fj*< 

57.  Opinion  by,  vol.  3,  p.  29,  Judicial  determination 30:; 

.58.  Opinion  by,  vol.  3,  p.  29,  Jurisdiction  of  courts 3(i7 

59.  Opinion  by,  voL  3,  p.  43,  domiciliary  legal  representatives 21.(3 

60.  Opinion  by,  vol. 3, p.  52,  set-off, 501,r,(tt 

61.  Opinion  by,  vol.  3,  p.  105,  compensation Tv^ 

62.  Opinion  by,  vol.  3,  p.  439,  compensation.. 533 

63.  Opinion  by,  vol.  3,  p.  461,  decisions - 372 

64.  Opinion  by,  vol.  3,  p.  473,  compensation 533 

65.  Opinion  by,  vol.  3,  p.  521,  decisions .' 372 

66.  Opinion  by,  vol.  3,  p.  531,  Executive  authority 307 

67.  Opinion  by,  vol.  3,  p.  533,  Judiciary,  exeou ti ve  officers 327 

68.  Opinion  by,  vol.  3,  p.  621,  compensation -^ 

69.  Opinion  by,  vol.  3,  p.  667,  J ndiciary ,  executive^ officers :t27 

70.  Opinion  by,  vol.  3,  p.  718,  Executive  authority 3U7 

71.  Opinion  by,  vol.  3,  p.  718,  J  ndiciary,  executive  officers 327 

72.  Opinion  by,  voL  4,  p.  33,  set-off 501.^03 

73.  Opinion  by,  vol.  4,  p.  77,  payment  of  claims 'JTS 

74.  Opinion  by,  vol.  4,  p.  123,  compensation 5(9 

75.  Opinion  by,  vol.  4,  p.  123,  pay  of  public  officers 411 

76.  Opinion  by,  vol.  4,  p.  126,  compensation -      533 

77.  Opinion  by,  vol.  4,  p.  138,  compensation 533 

78.  Opinion  by,  vol.  4,  p.  218,  appointments 609 

79.  Opinion  by,  vol.  4,  p.  248,  appointment  of  agents 6P7 

80.  Opinion  by,  vol.  4,  p.  248,  disbursements 125 

81.  Opinion  by,  vol.4,  p.  307,  payments 29« 
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2.  Duties  of  the.. 97,104 

3.  In  relation  to  accounts 306 

4.  Jurisdiction  of 254 

Auditor  of  the  Treasury  for  the  PosUOfflce  2>^artot€v(— (See  Sixth  Auditor^) 

Auditor's  Statement — 

1.  Of  mail  contractors'  account 157 

Authority — 

1.  By  implication  for  publishing  opinions  of  Supreme  Court 96 

2.  Delegationof 76 

3.  General,  special 69 

4.  Given  to  internal  revenue  officers 68 

5.  Of  accounting  officers  in  adjustment  of  accounts 185 

6.  Of  agent  to  appoint  a  substitute 453 
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Authority— ContinvLed, 

7.  Of  circuit  court  commisBi oners,  as  to  special  deputy  marshals 473 

6.  Of  Commissioner  of  Internal  Bevenue  to  employ  detectives 64 

9.  Of  decisions  by  Comptroller xxvi 

10.  Of  executive  officers 354 

11.  Of  law  as  a  defense 314 

12.  Of  Postmaster-General 24 

13.  Of  the  Senate  Sergeant-at-Arms 417 

14.  To  contract  for  services,  supplies,  or  repairs 136 

15.  To  contract  or  purchase 135 

16.  To  create  a  liability 135 

17.  To  use  an  appropriation 116 

^Authority  of  Lotr— 

1.  Tax  sale  made  by  auctioneer  without 551 

Auxiliary  Sewer— 

1.  Construction  of 518 

A vaildbilHy  Appropriation  Caee 132 

Award— 

1.  In  favor  of  Pember ton 312 

2.  Under  treaty  with  Mexico 313 

Awards — 

1.  Under  treaty  with  Brazil 311 


Bacon— 

1.  Quoted,  in  extenuation  of  action  of  district  attorney 428 

Bail—iQQeArreet) 

1.  For  appearance 472 

2.  In  regard  to  marshals'  fees 452 

3.  Taking  of 477 

Bailey,  M,  A.— 

1.  Referee  in  Keyser's  case 265 

Bailey,  Joshua  F.— 

1.  Party  in  Lee's  case 396 

Bailing— 

1.  In  regard  to 474 

Baker,  John  A,— 

1.  Administrator  of  William  J.  Twining 339 

Balance — 

1.  Against  a  State,  authority  of  First  Comptroller  to  certify  a 361 

2.  Attorney  claiming 36 

3.  Authority  to  certify  a 354 

4.  Certificate  of,  opened  for  reconsideration ^ 375 

5.  Certified  for  unused  stamps 434 

6.  Certifying  a 104,355 

7.  Certifying  a  new 2tfi 

8.  Form  of  certificate  of,  creating  a  liability 371 

9.  In  relation  to  set-off 503 

10.  Of  account,  certifying 252 

11.  P*ayment8  made  on,  certified 179 

12.  Withholding  a 104 

Balances — 

1.  Certified  by  Comptroller ^5 

2.  Changed  or  modified 374 

3.  Disposition  of  unexpended 553 
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Pftge. 
BalanaeB — Continued. 

4.  Extinguished  by  set-off ' 503 

5.  For  transportation  of  the  mails  certified  quarterly 189 

6.  In  regard  to  redemption  of  stamps 433 

7.  Of  appropriations .^ 521,525 

8.  Of  appropriations,  application  of 134 

9.  Of  contract  price  certified 176 

10.  Reported  to  the  House  for  consideration 484 

11.  Which  conclude  Government  from  makin^additional  deductions 173 

Bank  Cheeks — 

1.  Judge  Story's  definition  of 266 

Bankrupt  Act — 

1.  As  to  assets  of  partnership 21 

Bankruptqf— 

1.  Of  one  member  of  a  partnership 22 

BarheTf  Amzi  L. — 

1.  Party  in  agents'  substitution  case 453 

Barber  Aephalt  Paving  Companjf — 

1.  Resolution  regarding  agent  of,  quoted 453 

Barl>er,  William — 

1.  Partyin  Schell's  case 574 

Baring  Bros.  <f  Company^a  Case 8 

Baring,  Francis— 

1.  Party  in  Baring  Bros.  &  Company's  case 8 

Bar— 

1.  To  claims 174 

Bates,  Edward — 

1.  Attorney-General,  accounts,  suspensions,  deductions .^ 173 

2.  Attorney-General,  as  to  settlement  of  accounts 170 

3.  Attorney-General,  as  to  the  recall  of  settlements 168 

4.  Attorney- General,  opinion  by,  in  regard  to  Comptroller's  decisions 372 

5.  Attorney-General,  opinion  by,  in  regard  to  final  settlements 373 

6.  Attorney- General,  opinion  by,  in  regard  to  jurisdiction  of  Attorneys- 

General 653 

7.  Attorney- Genera],  opinion  by,  quoted  regarding  compensation  for  extra 

services 635 

6.  Attorney-Greneral,  opinion  by,  regarding  compensation 533 

Bates,  John  C— 

1.  Partyin  Georgia  case 355 

Beardsley,  Charles— 

1.  Fourth  Auditor,  letter  of,  regarding  deductions  from  mail  contractor's 

pay 180 

2.  Letter  to,  from  Second  Comptroller,  in  relation  to  Five-year  claim  case.      255 
Beauregard,  Capt,  G»  T.— • 

1.  Payment  of,  for  superintending  the  erection  of  the  custom-house  at 

New  Orleans 598 

Beer— 

1.  Rights  of  producers  of 71 

Belligerent  Bights — 

1.  In  regard  to - 366 

Beltjghoover,  Frank  E. — 

1.  Views  of,  as  to  election  and  qualification  of  delegates  to  Congress 55 

Benedict,  Charles  i. — 

1.  Judge  United  States  district  court,  opinion  of,  quoted  regarding  ac- 
counts       514 
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Beneficiariei'" 

1.  Righto  of 257 

Beneficiary— 

1.  Payment  to 457 

2.  Small  claims  paid  directly  to 255 

3.  Under  the  trust.. 309 

BequeBt— 

1.  In  regard  to *  570 

2.  OfUnited  States  bonds 86 

3.  To  parties  specified 86 

BtTTtCflf  Urn  la,'— 

1.  Attorney -General,  opinion  by,  in  regard  to  decisions  of  Comptroller.. .  372 
Bill  in  ghancery^ 

1.  Canceling  title  to  land 317 

Bill  in  Equity^ 

1.  In  relation  to 309 

2.  Of  Benjamin  U.  Keyser W3 

Bill  of  Exchange— 

1.  In  relation  to 282 

2.  In  relation  to  situs 350 

BilU  of  Exchange— 

1.  Drawn  by  ministers  and  consuls 469 

2.  In  regard  to  drafto 571 

3.  In  relation  to 345 

4.  Right  to  receive  and  recover  damages  on,  protested 281 

Bill  of  Interpleader— 

1.  In  regard  to 4^ 

^iwdiiiy— (See  PHniing, ) 
Blacky  Jeremiah  S,— 

1.  Attorney-General,  as  to  rules  of  evidence 12 

2.  Attorney-General,  opinion  by,  regarding  decisions  of  Comptroller 372 

3.  Attorney-General,  opinion  by,  regarding  final  settlementa 373 

4.  Attorney-General,  opinion  by,  in  relation  to  dissenting  opinions  in  Su- 

preme Court XXXI 

5.  Attorney-General,  opinion  by,  regarding  mail  contractors'  deductions..      176 

6.  Attorney-General,  opiuion  by,  as  to  disallowance  of  fees 76 

7.  Attorney-General,  opinion  by,  regarding  compensation 533 

8.  Attorney-General,  opinion  by,  regarding  extra  compensation 627 

9.  Attorney-General  quoted,  as  to  oversight  and  inspection  of  public 

works 613 

10.  Attorney- General  quoted,  regarding  dual  salaries 630 

11.  Attorney-General,  quoted  regarding  status  of  General  Meigs  as  superin- 

tendent of  erection  of  Pension  building 618 

Blank  Assignment — 

1.  Of  certificate  of  stock,  copy  of 9 

Blank  Assignments — 

1.  Interpretation  and  validity  of 6 

Blank  Books— 

1.  For  Senate  or  House 95 

Blanks— 

1.  Claims  for  rebate 91 

Blaokstone — 

1.  As  to  right  of  search,  quoted 65 

2.  Definition  of  law  by 74 

Board  of  Audit— 

1.  For  the  District,  First  and  Second  Comptrollers  and  Trnasurer  as  .... .     598 

uigmzea  oy  x_jOOVt  Iv^ 
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Page. 
Board  of  District  Commissioners — 

1.  Change  in  membership  of 388 

Board  of  Liquidation — 

1.  Payment  of  overdue  interest 315 

Boards  of  Commissioners — 

1.  Claims  before 349 

Bofinger— 

1.  Claim  of 302 

Boilings — 

1.  As  to  distillation 79 

Bond-Bequest  Case 86 

Bond-' 

1.  Action  on,  to  obtain  indemnity 137 

2.  Effectof,  astosalary 410 

3.  Liabilities  of  disbursing  ofi^cers 388 

4.  Of  defendant,  charge  for  drawing  of 405 

5.  Of  JohnG.  Evans 123 

6.  Of  postmaster 501 

7.  Of  special  agent 123 

8.  Of  ThomasP.  Ochiltree 102 

9.  With  a  condition 460 

10.  With  sureties,  sewer  contract 519 

Bonds—iSee  Subsidy  Bonds.) 

1.  Bequest  of 86 

2.  Called  for  payment 86 

3.  In  trust ^ 309 

4.  Investment  of  proceeds  of  by  trustee 86 

5.  Issued  under  conditions 87 

6.  Land-grant  railroad 130 

7.  Of  inspectors  of  land  offices 124 

8.  Of  the  United  States,  authority  over : 295 

9.  Payment  of 214 

10.  Payment  of,  under  conditions 87 

11.  Registered  Government 469 

12.  Usage  in  paying 292 

13.  Where  payable 292 

Bondholders — 

1.  In  relation  to 300 

Bond-Subsidized  Companies — 

1.  Act  May  7,  1878,  quoted  from 239 

2.  In  relation  to 234 

3.  Obligations  of 214 

4.  Witholding  all  payments  from 204 

Bond-Subsidized  Company-^ 

1.  Witholding  payment  from 214 

Bond-Subsidized  Lines— 

1.  Acts  applying  to * 244 

2,  Pacific  railways 238 

Bond-Subsidized  Railway  Company — 

1.  Withholding  compensation  from 188 

Bond-Subsidized  Boads— 

1.  Acts  of  Congress  relating  to 214 

2.  One-half  compensation  earned  by 240 

3.  Retention  of  half  earnings  of. 246 

4.  Secretary  of  the  Treasury  assignee  of. 189 
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Bonnafon — 

1.  Set-off  against 105 

Bookkeeping^ 

1.  System  of,  for  Pacific  railways 206 

%  Treasury  system  of 189 

Boone^  Albert  E,^ 

1.  Affidavit  of,  as  to  sabcontracts 3S 

2.  Contractor  in  the  star-route  service   .' 24 

Boundary  Street  Sewer — 

1.  In  regard  to 519 

Bouiwell^  George  S, — 

1.  Letter  of,  as  to  pay  mileage  of  Congressmen 49 

Box  Rente— 

1.  In  regard  to  salary  of  postmasters 537 

Bradley f  Joseph  P.— 

1.  Justice  Supreme  Court,  opinion  of,  as  to  fees  of  clerk  of  court 100 

Brainard  and  Bice — 

1.  Contractors  for  dredging  in  Hampton  River 40 

Branches — 

1.  Of  the  Government,  independency  of --.      503 

2.  Of  the  Government,  three  separate  and  independent 301 

Branch  JAnee — 

1.  In  relation  to  earnings  of 223 

Brandy — 

1.  Manufactured  from  fruits 78 

Brazens  Case 511 

BrazeCf  Andrew  W, — 

1.  Party  in  Brazee's  case 511 

Brasil— 

1.  Treaty  with 311 

Breach  of  the  Peace— 

1.  As  to 109 

Brewster^  Benjamin  Harris — 

1.  Attorney-General,  concurs  in  opinion  by  Solicitor-General ;  Pacific  rail- 

ways  .' 213 

2.  Attorney-General,  letter  of,  to  the  President;  District  Commissioners.  38tJ 

3.  Attorney-General,  opinion  of,  regarding  pensioners'  burial  expenses...  166 
Brief— {See  Argument,) 

1.  Of  C.  C.  Lancaster,  in  Copy  case 493 

2.  Of  C.  C.  Lancaster,  in  Wells's  case 404 

3.  Of  Harris  and  OUver,  attorneys  in  Pease's  case 501 

4.  Of  John  J.  Weed,  in  Reeside's  Appeal 160 

5.  Of  J.  R.  HoUowell,  attorney  in  Special  Deputy  Marshal's  case 474 

6.  Of  J.  T.  Power,  in  Georgia  case ^ 358 

7.  Of  J.  T.Power,  in  Lee's  case »7 

8.  Of  West  Steever,  attorney  in  Election  Proclamation  case... 5^ 

9.  Of  W.  O.  Tuggle,  in  Georgia  case 356 

Bright,  B.  J.— 

1.  Sergeant-at-Arms  of  the  Senate,  letter  to  First  Comptroller  regarding 

Senate  officials 417 

2.  Sergeant-at-Arms  of  the  Senate,  party  in  Hayden's  case 416 

Brindle  Case — 

1.  Material  facts  in  the C533 

Brindle,  Mr,— 

1.  Extra  compensation  to,  "  expressly  authorized  by  law  " 623 


Digitized  by  VjOOQIC 


Index  to  Decisions.  681 

Pago. 

1.  IncoTBion  of  the 14 

BriiMh  ConsUtutton— 

1.  Prerogative  secnred  by  the 74 

British  Subject— 

1.  Who  is  a  consular  agent,  rights  of 88 

Brmony  Aaron  F. — 

1.  Letter  of,  to  Secretary  of  the  Navy  regardiofi:  deductions  from  mail  con- 
tractor's pay 181 

Buchanan,  James — 

1.  President,  message  of,  regarding  appropriations  for  Washington  Aqne- 

dnct 596 

2.  President,  message  of,  regarding  extra  compensation 637 

Building  Materiah^iSee  Public  Building.) 

1.  Statas  of  one  who  famishes 588 

Bureau  of  Engraving  and  Printing —  • 

1.  Work  of 82 

Burial  Expenses— 

1.  Adjustment  of  accounts  for  pensioners 186 

Business  Bouses— 

1.  In  regard  to 640 

Business  Premises —  ' 

1.  Legal  examination  of 80 

Butler,  Benjamin  F,— 

1.  Attorney-General,  opinion  by,  regarding  decisions  of  Comptroller 2)72 

2.  Attorney-Qeneral,  final  settlements 37^ 

3.  Attorney-General,  opinions  by,  as  to  set-off 501 

C. 

Caint^s  Case 47 

CainSy  John  T.— 

1.  Party  in  Caine's  case 50 

Calhoun,  John  C, — 

1.  Quoted  regarding  the  Government 301 

CalUns,  William  H,— 

1.  Views  of,  as  to  election  and  qualification  of  delegates  to  Congress....        56 
Called  J?on^«->(See  Bonds,) 

1.  Of  the  United  States 333 

Campbell,  Allen  <?.— 

1.  Party  in  Caine's  case 47 

Campbell,  James — 

1.  Letter  of  the  Secretary  of  the  Navy  regarding  deductions  from  mail 

contractors^  pay..., 180 

Cancellation — 

1.  Of  a  contract  for  carrying  mails 163 

Cannon,  George  Q. — 

1.  Party  in  Caine's  case 47 

2.  Reports  of  Committees  on  Election  as  to  his  election  as  delegate  to  Con- 

gress    57 

Capitol— 

1.  Additional  duties  assigned  to  the  Architect  of  the 598 

Capt,  M,  C,  Meigs— 

1.  Return  from  exile  of 598 

2.  Rights  of 611 

3.  Superintendent  of  Potomac  Water  Works,  acting  as  disbursing  agent.  597 
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Caption — 

1.  Of  contract  to  transport  the  mail  in  the  star-route  service 25 

Captures — 

1.  On  land  and  water,  respecting 366' 

Carlisle,  Pa,— 

I.  Extra  compensation  of  Capt.  R.  H.  Pratt  for  services  at  the  Indian 

Industrial  School,  at 595 

Carpenter,  Z.  T.— 

1.  Attorney  in  Andrews' Appeal  case 30 

Carp  Ponds — 

1.  Inclosing,  with  iron  fence 120 

Ca}r%er — 

1.  As  to  subcontracts 35 

Carriers — (See  Common  Carriers,) 
Carrying  Mail— 

1.  Partial  payment  for 156 

Cases— 

1.  And  subjects  in  their  respective  order,  table  of xi 

2.  Table  of v 

Cases  for  Trial— 

1.  Services  in  preparing 45 

Ceded  Lands— 

1.  In  regard  to 633 

Census — 

1.  Appointment  of  deputy  marshals 475 

Census  Board — 

1.  Extra  pay  to  secretary  of 627 

Centennial  Exhibition— 

1.  Commissioners  of 106 

Central  Paoifte  Railroad— 

1.  Adjustment  of  accounts  of 206 

2.  Land  grant  to 232 

3.  Portions  of  which  have  received  a  subsidy  in  bonds,  ^ 246 

Central  Pacific  Railroads— 

1.  Indemnity  against  loss,  subsidy  bonds 211 

Central  Pacific  Railroad  Company— 

1.  Names  and  mileage  of  roads  constituting  the 246 

2.  Names  of  roads  operated  by 208 

Central  Paoific  Railway— 

1.  Argument  of  Shellabarger  and  Wilson  in  behalf  of 217 

Certificate— {See  Pensioner's  Certificate^) 

1.  In  regard  to  election  of  Congressmen 585 

2.  Issued  as  a  basis  of  patent  for  land 3 

3.  Of  Attorney-General,  compensation 113 

4.  Of  Commissioners,  in  regard  to  District  disbursements 390 

5.  Of  Comptrollers,  conclusiveness  of 306 

6.  Of  First  Comptroller,  conclusiveness  of 262 

7.  Of  Postmaster-General 179 

8.  Of  probable  cause 575 

9.  Of  Second  Comptroller,  conclusiveness  of 215 

10.  RecaU  of 357 

11.  Record,  evidence  of  final  payment  of 8 

CertificaU  of  Deposit— 

1.  Covering  funds  into  the  Treasury 145 
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Certificate  of  Election^ 

1.  As  to  term  of  Congressmen 54 

2.  Impeachment  of 585 

Certificate  of  Sale-^ 

1.  In  regard  to 549 

Certificate  of  Stock — 

1.  Copy  of 9 

Certificatee— 

1.  For  Congressman's  salary,  form  of 48 

2.  Form  of  Auditor's 243 

3.  Form  of  Second  Comptroller's 243 

4.  Outstanding  and  unpaid 567 

5.  Procured  by  fraud 173 

Certificates  of  Deposit— 

1.  In  regard  to  stamps 433 

Certified  Balance— 

1.  As  a  judgment  in  force  against  Georgia 375 

2.  Payment  of 172 

Certified  Balances— 

1.  Due  for  carrying  mails 157 

2.  In  name  of  dead  man  void 295 

3.  Inrelation  to  set-off 360 

Certified  Copies— 

1.  Of  election  records,  charges  for • 496 

Certified  Opinions — 

1.  Of  Supreme  Court  furnished 94 

Certifying  Balances- 

1.  Inrelation  to *. 360 

Cestui  Que  Trust— (See  Guardian.) 

1.  Payment  on  indorsement  of 470 

2.  Suit,  draft,  indorsement 460 

Cestui  Que  Use — 

1.  In  regard  to 462 

Challenge — 

1.  Of  voters , 482 

Chancellor  Kent — 

1.  Quoted  in  regard  to  examination  and  allowance  of  accounts 330 

Chancery — 

1.  Jurisdiction  of 830 

Chancery  Court— 

1.  BUI  in  equity  filed  in 322 

Chancery  Powers — 

1.  In  regard  to 463 

Charges— {See  Synonyms,) 
Charter— 

1.  Of  Pacific  roads 197 

Charter  Contract — 

1.  Authority  of  Congress  over  Pacific  Railways 200 

2.  Change  of,  unconstitutional 2;i9 

3.  Congress  cannot  change 245 

4.  Constitutional  limitation  of  Congress  over 201 

5.  Repeal  of  portion  of 220 

6.  Rights  of  Pacific  Railroads  under 219 

7.  Withholding  earnings  under 197 


Digitized  by  VjOOQIC 


684  First  Comptroller's  Office^  Treasury  Department, 

Page. 
Charter  Contracts^ 

1.  Decisions  by  Snpreme  Conrt  regarding  fulfillment  of 201 

Charter  Powera — 

1.  Distinct  from  those  in  charter  contract 301 

Check— 

1.  A,  is  but  an  acquittance 323 

2.  Disbursing  officers %5 

C»eofc»— (See  Drafts.) 

1.  As  money 266 

2.  Indorsement  of 256 

3.  Inregardto 554 

4.  Tn  regard  to  indorsement  of,  by  agent 456 

5.  In  relation  to  payments  by 393 

6.  Of  disbursing  officers 469 

7.  Outstanding  and  unpaid 567 

Cheeee— 

1.  Definition  of 79 

Cheever  ^  Wilde— 

1.  Asssignment 42 

Cherooie — 

1.  Rebate  on 90 

Chickaeaw  Indiana — 

1.  Treaty  with 250 

Chief  Clerh^ 

1.  Of  War  Department,  letter  of,  relating  to  accounts  of  Pacific  Rail- 
roads       215 

Chitf  Engineer— 

1.  In  regard  to  set-off 503 

Chief  Engineer  of  the  Senate— 

1.  Appropriation  for 420 

2.  Removal  of 416 

Chief  Executive— 

1.  Of  foreign  state,  as  to  diplomatic  officers 445 

Chief  Juetioe— 

1.  Printed  opinions  of  Supreme  Court  furnished  to 93 

2.  Regarding  emoluments  of  clerk  of  Supreme  Court 100 

Chief  Justice  Marshall- 

1.  Quoted  regarding  tax  sales 550 

Chief  Justice  Taney— 

1.  Quoted,  regarding  extra  compensation 635 

Chief  Justice  Waiie— 

1.  Letter  of,  regarding  fees  of  clerk  of  court 101 

Chief  of  Engineers— 

1.  Exchanging  fencing 120 

Chief  Supervisor's  Compensation  Case 442 

Chief  Supervisor — 

1.  Cases  decided  regarding 496 

2.  Compensation  for  copies  of  records 491 

3.  Distinction  between  supervisor  and 443 

4.  Of  elections,  accounts  of 442 

5.  Of  elections,  right  to  compensation  for  making  copies 491 

6.  Office,  duties  and  compensation  of 444 

7.  Place  and  mode  of  payment  of 443 

8.  Records,  copy 491 

9.  Temporary  custodian  of  records 495 
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Chief  Supermaors^ 

1.  CompensatioD  of 494 

2.  Powers  and  duties  of 494 

Choctaw  Indians — 

1.  Treaty  with 250 

Chases  in  AoiUm — 

1.  Assigiiments  of 457,467 

2.  In  regard  to 571 

3.  In  relation  to  titles  to  property 345 

4.  Transfer  of 469 

Cider— 

1.  Definition  of 79 

Cigars  and  Cigarettes — 

1.  Rebate  on 90 

Circuit  Court— 

1.  Approving  accounts 507 

2.  Commissioner's  accounts  approved  by 406 

3.  Injunction,  money 342 

4.  In  relation  to  funds  in  the  Treasury 309 

5.  Jurisdiction  of,  over  money  in  Treasury 279 

6.  Jurisdiction  of,  over  payment  of  claims 308 

7.  Of  Virginia,  opinion  of  Balston's  case 508 

8.  Per  diem  fee  of  commissioner  of 470 

9.  United  States  Treasury,  funds 279 

Circuit  Cimrts— 

1.  Commissioners  of,  fees 393 

Circuit  Court  Commissioner — 

1.  Chief  supervisor  of  election,  a 443 

Circular— {8ee  Begulations.) 

1.  Concerning  shipment  of  freight 128 

2.  Of  auditor  of  railroad  accounts  regarding  Union  and  Pacific  Railways.  191 

3.  Of  regulations  by  Postmaster-General 26 

4.  Regulations  of  1879  of  Post-Office  Department,  No.  2043,  quoted 27 

6.  Of  1879,  repeal  as  to  subcontracts 26 

6.  Of  regulations  of  1880  of  Post-Offlce  Department  No.  2043— quoted ....  27 

7.  Regarding  services  by  Pacific  Railways,  copied 213 

8.  Revoking  regulations,  plague -  439 

9.  To  prevent  contagious  diseases 438 

10.  Transportation  over  Pacific  Railroads 190 

11.  In  relation  to  Pacific  Railroads 240 

Circular,  Internal  Revenue — 

1.  Regarding  examination  of  distilleries 60 

Circular  Letter— 

1 .  Of  Acting  Commissioner  of  Internal  Revenue  regarding  expenditures . .  67 
Citizen — 

1.  Correlative  rights 272 

2.  Right  of,  to  ansert  claim  against  GoTemment 272 

Citizens — 

1.  Impairing  rights  of,  to  travel 272 

2.  Rights  of,  against  a  State 290 

3.  Rights  of,  against  the  United  Sta tes 290 

Citizen  Meigs—  x 

1.  In  regard  to 593 

Citizenship— 

1.  In  relation  to 271 

2.  Ubiquity  of 271 
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Civil  Code»^ 

1.  Of  the  States 463 

Citil  Dutiea^ 

1.  In  regard  to 599 

Civil  Office-^ 

1.  Army  officer  may  hold  a,  compatible 606 

2.  Resignation  of,  by  accepting  State  appointment 487 

3.  Retired  officer  receiving  salary  of  a 630 

Civil  Officer-^ 

1.  Employment  and  payment  of 83 

Civil  Offices — 

1.  Resignations  from 599 

Civil  Procedure — 

1.  Codes  of 462 

Civil  Service^ 

1.  Appointments  under 399 

2.  Land,  railroad,  transportation 130 

3.  Regulating  and  improving  the 399 

Civil  Service  Act — 

1.  Date  of,  becoming  operative '399 

2.  Pro V itiions  regarding  time  when  operative  quoted 399 

3.  Regarding  time  when  six  months  have  expired  after  passage  of 400 

Claim— (See  Interest.) 

1.  Action  by  equitable  assignee  of 462 

2.  Admissibility  of 169 

3.  Against  Government,  administering  on  a 347 

4.  Against  Government,  cessation  of 545 

5.  Against  party  inDistrict  of  Columbia 268 

6.  Against  Spain,  assignment  of 308 

7.  Against  the  United  States,  allowance  of 21 

8.  Against  the  United  States,  right  to  payment  of 290 

9.  Allowance  and  issue  of  draft 333 

10.  Allowed  for  stamps  redeemed 434 

11.  Assigning  an  interest  in 457 

12.  Assignment  of 36,2G3 

13.  Assignment  of,  after  issue  of  draft 263,308 

14.  As  to  allowance  of,  to  a  bankrupt  firm 23 

15.  As  to  compensation Ill 

16.  Contesting  amount  of 320 

17.  Demand  for  salary  is  a 506 

18.  Effect  of  allowance  of,  by  Comptroller xxxii 

19.  E£fect  of  long  delay  in  presenting 396 

20.  End  even  of  a 572 

21.  Equitable,  arising  in 4o9 

22.  Equitable,  asignee  of  a 469 

23.  For  compensation  anterior  to  an  election 51 

24.  For  compensation  by  person  not  an  officer 76 

25.  For  compensation  for  copies  of  election  records 496 

26.  For  continuous  service  in  different  years 543 

27.  For  docket  fee 394 

28.  For  drawback 402 

29.  For  examining  fruit  distillery  papers 76 

30.  For  internal-revenue  taxes,  compromising 422 

31.  For  mileage '. 252,435,484 

32.  Forrebate 402 
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33.  For  rebate  of  taxes,  appropriation  for  payment  of. 91 

34.  For  services  by  consular  agent 88 

35.  Government  does  not  pay  interest  on  a 575 

36.  Holding  in  trust 4S7 

37.  Illegal  acquisition  of 438 

38.  Indorsement  of  draft  in  payment  of 454 

39.  In  favor  of  intestate 261 

40.  Inregard  to 515 

41.  In  regard  to  an  unauthorized  and  illegal 639 

42.  In  regard  to  services  of  deputy  marshals 473 

43.  Judgment  set-off  against 501 

44.  Natureofan  unaudited 36 

45.  Meaning  discussed 505 

46.  Of  a  decedent,  legal  title  to 303 

47.  Of  contractors  for  full  pay 176 

48.  Of  district  attorney,  approval  of 644 

49.  Officers  interested  in ^ 604 

50.  Of  General  Meigs,  bearing  of  decisions  in  Brindle  case  on 634 

51.  Of  Mississippi  Central  Railroad  Company  for  carrying  mails 553 

52.  Of  person  who  examined  fruit  distilleries 65 

53.  Of  special  deputy  marshal 474 

54.  Of  State  direct  tax 368 

55.  Of  State  or  Territory,  direct  tax 367 

56.  Of  Navy  paymaster's  clerk 252 

57.  Of  Nebraska  for  five  per  centum 248 

58.  Of  United  States  aglhnst  Pacific  Railways 212 

59.  Of  Utah  and  Northern  Railway,  order  of  First  Comptroller  regarding. .  207 

60.  Payment  of  liquidated  and  determined 367 

61.  Payment  to  equitable  holder  of 465 

68.  Power  of  attorney  executed  after  allowance  of 36 

63.  Prosecuting  and  recovering 345 

64.  Reconsideration  of  rejected 355 

65.  Regarding  post-office  collection  drafts 553 

66.  Rejecting  a 544 

67.  Rejection  of,  by  Comptroller xxxi 

68.  Release  of,  direct  tax 385 

69.  Report  to  Speaker 563 

70.  Right  of,  based  upon  appropriation 254 

71.  Rival  claimants  demanding  payment  of 263 

72.  Salary  considered  as  a 506 

73.  Set-off  against  a 354 

74.  Statutory  liability  of  the  United  States 290 

75.  To  or  against  property,  enforcement  of 262 

76.  Warrant  for  payment  of 374 

Claims  Assignment  Case 36 

C7afm«— (See  Unliquidated  Damages,) 

1.  Act  for  allowance  of  certain -. 336 

2.  Action  of  accounting  officers  regarding 8 

3.  Adjustment  of 341 

4.  Against  foreign  Governments 286 

5.  Against  private  debtors 1 273 

6.  Against  the  Government,  right  of  domioilary  legal  representatives 276 

7.  Against  the  United  States,  assignment  of 329 

8.  Against  the  United  States,  authority  over 295 
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9.  Against  the  United  States,  disposition  of 275 

10.  Against  the  UDited  States,  rale  as  to 272 

11.  Allowance  of 266 

12.  Allowed  in  favor  of  deceased  creditor 262 

13.  Appropriations,  deficiencies '. 563 

14.  Appropriations  for- payment  of 562 

15.  Assigned  by  operation  of  law 469 

16.  As  to,  audited 36 

17.  As  to  Jurisdiction  of  accounting  officers 113 

la.  As  to  liquidating 36 

19.  Authority  to  make  payments  of 306 

20.  Barred  by  six  years*  limitation xxyu 

21.  Before  boards  of  commissioners 349 

22.  Correction  and  final  settlement  of 355 

23.  Draft  in  payment  of 261 

24.  Evidence  required  to  establish xzxiT 

25.  Exceptions  as  to  powers  of  attorney 36 

26.  For  additional  compensation 172 

27.  For  additional  deductions 172 

28.  For  adjustment  of  which  there  is  no  adequate  provisions xxxiY 

29.  For  commissary  supplies .' 277 

30.  For  expenses  incurred  by  State 3^ 

31.  For  extra  pay,  controversies  regarding @7 

32.  For  extra  services,  reopening 630 

33.  For  mail  transportation « 553 

34.  For  public  land,  how  established 4 

35.  For  quartermasters'  stores 277 

36.  For  rebate  of  taxes 90 

37.  For  rebate,  payment  of 92 

38.  For  redemption  of  stamps 430 

39.  For  stationery  furnished 396 

40.  In  favor  of  aliens xxxv 

41.  In  favor  of  States,  allowance  of 251 

42.  In  regard  to  allowance  of xxxi 

43.  In  regard  to  res  adjiidioata 546 

44.  In  relation  to  power  of  adjusting  officers* 311 

45.  In  relation  to  powers  of  courts 307 

46.  Jurisdiction  of  accounting  ollicers  over 468 

47.  Limitation  of 286 

48.  Local  Jurisdiction  over 273 

49.  Manner  of  obtainiog  allowance  and  payment  of xxziv 

50.  Manner  of  payment  of 255 

61.  Money  held  in  Treasury  for  payment  of 279 

52.  Negotiable,  assignable 459 

53.  Negotiable  in  form  and  legal  efiect 469 

54.  Not  presented  within  five  years \ 252 

65.  Of  administrations  under  different  Jurisdictions 339 

66.  Of  a  partnership 21 

67.  Of  attorney,  satisfaction  of 266 

68.  Of  corporations,  payments  of 290 

69.  Of  Pacific  railways  against  the  Government 206 

60.  Of  railroad  companies  for  compensation 240 

6L  Pacific  Railroad 241 

62.  Paid  by  disbursing  officer 255 
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63.  Paid  directly  to  the  beneficiaries .* 255 

64.  Paid  without  administration 255 

65.  Party  holding  legal  title  in 463 

66.  Payment  of,  by  disbursing  officers 485 

67.  Payment  of,  by  Treasury  warrant 255 

68.  Payment  of,  surplus  fhnd 485 

69.  Presented  after  lapse  of  two  years • 566 

70.  Proof  of,  forrebate 91 

71.  Proof  required  regarding zxxii 

72.  Beceptionof,  payment  of 286 

73.  Re-examination  and  payment  of 373 

74.  Referred  to  Court  of  Claims 286 

75.  Reported  by  accounting  officers 266 

76.  Reporting  to  Congress,  five  years' limit 486 

77.  Reportingto  Speaker 241 

78.  Settlement  and  adjustment  of 354,362 

79.  Transfers  and  assignments  of '. 41,107 

80.  Warrants  issued  for  Pacific  Railroad. 244 

Claimani— 

1.  Account  of,  for  sale  of  site  for  public  building 155 

2.  As  consular  agent 88 

3.  Assignment  by 457 

4.  Assignment  of  right  of,  before  allowance 305 

5.  As  to  subcontracts •••• 35 

6.  Authorized  remedy  in  favor  of 554 

7.  Bringing  suit  against  officer 573 

8.  Contract,  compensation 535 

9.  Deductions  from  allowances  to 102 

10.  Draft  in  custody  of  attorney  of 261 

11.  Effect  of  death  of,  at  time  of  allowance  of  claim 305 

12.  In  regard  to  set-off 502 

13.  Jurisdiction  of  account  of,  after  death  of 333 

14.  Legal  rights  of 254 

15.  New  right  of  action  on 570 

16.  Oath,  salary 52 

17.  Payment  to  wrong 263 

18.  Power  of  attorney  by 515 

19.  Regarding  balances 104 

20.  Relief  to  rightful 263 

21.  Right  of,  under  contract 174 

22.  Rights  of 179 

Claimanu — 

1.  Against  United  States, residence  of.; 285 

2.  DomicUeof : 336 

3.  Estopple  of ,  stationery 399 

4.  For  expenses  of  sickness  and  burial  of  pensioners 186 

5.  Questions  arising  in  settlement  of  accounts  of 407 

6.  Rights  of  adverse,  settlement  of 326 

7.  Relief,  how  afforded  to xxxi 

8.  Relief  of,  by  Congress xxxn 

9.  Securing  payments  from  assets  to 283 

10.  Tableof vn 

Clarksan'a  Case 484 

44D83 
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P»ge. 
Clark^on^  Courtenaye  X. — 

1.  Party  in  Clarkson's  case 464 

ClarlsoUj  Samuel  F. — 

1.  Party  in  Clarkson's  case 484 

Claasea  of  Cases — 

1.  Decided  by  First  Comptroller xrvu 

Classes  of  Postmasters'^ 

1.  In  regard  to  the  salary  of  the  different 539 

Clear  Terms— 

1.  In  regard  to  extra  compensation 621 

Clerk— (See  Agent;  Officer.) 

1.  Detail  of,  asspecial  agent 596 

2.  Employment  and  payment  of. 83 

Clerks— (&ee  Distmr sing  Officers.) 

1.  Advances  to  disbursing 1*25 

2.  Appointment  of 2t2 

3.  Different  ratesof  payof S3 

4.  Docket  fees  prescribed  for ^ 394 

5.  Right  to  filed  salaries 242 

6.  Transfer  of  duties  of 84 

ClerJC'hire— 

1.  Of  clerk  of  Supreme  Court 94 

Clerk  of  dnirt— 

1.  Accounts  of,  approved  by  judge 102 

2.  Authorized  expenses  of. 97 

3.  Bond  of 1<X> 

4.  Compensation  retained  by 97 

5.  Emoluments  of 92,94,97 

Clerks  of  Courts— 

1.  Approving  the  accounts  of 597 

2.  Compensation  of 407 

3.  Fees  of 393 

4.  Jurisdiction  over  money 319 

Clerk  of  Supreme  Court— 

1.  Emolument  returns  made  by 93 

2.  Fees  of 92 

3.  Payment  of  fees  to 94 

4.  Salary  of - 94,97 

Clerk  of  Supreme  Court  of  District  of  Columbia— 

1.  Semi-annual  report  of 94 

Clerk  of  Souse— 

1.  Final  custodian  of  the  election  records. 495 

2.  Certificate  of  salary  by 4^ 

Clothes— 

1.  Of  a  widow 2M 

Clothing— 

1.  Contracts  for 241 

2.  Of  the  family ^ 

Coast  Survey— 

1.  Allowances  for  sabaistenoe 6B7 

2.  In  regard  to  incompatibility  in  ofCoes'         .    w...^..,. 488 

Cochran f  S.  4'  Company— 

1.  Party  in  Schell's  case BT4 

Cochran,  Thomas— 

1.  Party  in  Schell's  case 571 
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1.  Of  civil  procedure 462 

Cdtkciion  Drafts— 

1.  Cancellation  of 572 

2.  In  regard  to 569 

3.  In  regard  to  post-office 55;^ 

Collection  Orders— 

1.  CuBtoms  of  paying  by,  abolished 3;^ 

Collee^onB — 

1.  Intemal-ievenae  money  received  as  a  compromise 430' 

Collector— 

1.  Has  no  authority  to  employ  an  anctioneer 546 

2.  In  regard  to  tax  sales^in  District  of  Columbia 552- 

3.  Liability  of  (Government  for  acts  of 575 

4.  Of  customs  as  to  duty  of,  district  attorney 643- 

5.  Of  customs,  emoluments  of , 629* 

6.  Of  internal  revenue,  accounts  of. xxiii 

7.  Of  internal  revenue,  creation  of  office  of 6tiJ 

8.  Of  internal  revenue,  imposing  liability 398 

9.  Of  internal  revenue,  stationery  for 396 

10.  Of  internal  revenue,  unreasonable  search , 73 

11.  Of  taxes,  authority  of,  in  district  547 

12.  Of  taxes,  discretion  of,  regarding  public  sales 547 

13.  Of  taxes,  employing  auctioneer 546 

14.  Of  taxes,  liability  of 553 

15.  Receipted  accounts  of 398 

16.  Sworn  statements  of  distiller  required  by 78 

Collectors— 

1.  Appointment  of  internal  revenue 67 

2.  Of  customs,  judgments  against 573 

3.  Of  internal  revenue,  claims  presented  through xxxi 

4.  Of  internal  revenue,  compensation  of  district  attorneys 45 

5.  Of  internal  revenue,  powers  of - ^ 62 

6.  Of  internal  revenue,  salaries  and  expenses  of 65 

7.  Of  public  moneys ^ 340 

Collector's  Office—  ^ 

1.  Contingent  expenses  of v 547 

Collusion — 

1.  Certified  balance  founded  on 17^ 

Caltony  F.  B,— 

1.  Power  of  attorney ^..  40 

Comer  ford,  James — 

1.  Party  in  Baring  Bros.  &  Company's  case 8> 

Comittf  ofNaUono— 

1.  In  respect  to  personal  property 297 

Commercial  Instmmenis — 

1.  Aato '. 468 

Commerdial  Law — 

1.  In  relation  to 282,324 

Commercial  Paper — 

1.  In  relation  to  situs 360 

CommUtioeL — 

1.  Anthorlty  of  internal-revenue  agent. ...• 71 

2.  Effect  of  delivery 411 

3.  Bvidenoe  of  appointment ••• 413 
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4.  Inregard  to ^609 

5.  Id  regard  to  extra  compensation €31 

6.  In  regard  to  Presidential  appointments 609 

7.  Of  cliief  supervisor  ./. 444 

d.  Of  General  Meigs,  public  buildings 588 

9.  On  moneys  received  at  land  offices 3 

10.  Paid  by  homestead  applicant 3 

11.  Right  of  registers  and  receivers  to  receive  a I 

12.  Rights  of  consular  agent  under  a 8 

13.  SalArieSi  appointment 412 

14.  When  appointment  is  fhlly  consummated 609 

1.  Expenses  of  deputy  marshals 639 

2.  For  adjustment  of  claims 341 

3.  Inregard  to 434 

4.  In  regard  to  holding  two 630 

5.  Of  diplomatic  and  consular  officers 410 

6.  Paid  by  the  Government 2 

C<mmiB$uyner  of  Disiriot  of  ColwrnMo— (See  District  Comm%99ioner,) 

Commi9$%oner — 

1.  Attendance  fee  of  deputy  marshal  before 451 

2.  Certificate  for  extradition  of  a  criminal 180 

3.  Disposition  of  offender  by , 476 

4.  Examination  of  witnesses  by 4(^ 

5.  Of  circuit  court,  right  of,  to  certain  fees 403 

6.  Of  District  of  Columbia,  detaU  of  Army  officer  as 596 

7.  OfFish  and  Fisheries 120 

S,  Of  Indian  Affairs,  duty  of 633 

9.  Of  Internal  Revenue,  authority  of,  over  agents 75 

10.  Of  Internal  Revenue,  claims  presented  within  two  years  to xxxi 

1 1.  Of  Internal  Revenue,  compensation  of  District  attorneys 45 

12.  Of  Internal  Revenue,  consideration  of  claims  by xxxi 

13.  Of  Int'Cmal  Revenue,  directing  supervison  of  stamp  paper 80 

14.  Of  Internal  Revenue,  duties  of,  how  directed '. 62 

15.  Of  Internal  Revenue,  fruit  distilleries...* 61 

16.  Of  Internal  Revenue,  letter  of,  as  to  drawbacks 21 

17.  Of  internal  revenue,  letter  of,  as  to  employment  of  agents 75 

18.  Of  Internal  Revenue,  letter  of  district  attorney,  March  3,  1880  to 423 

19.  Of  Internal  Revenue,  letter  of,  regarding  direct  taxes 380 

20.  Of  Internal  Revenue,  letter  of,  regarding  tobacco  tax 90 

:il.  Of  Internal  Revenue,  letter  of,  regarding  visiting  distilleries 72 

22.  Of  Internal  Revenue,  letter  of^  requesting  reopening  of  claim 545 

23.  Of  Internal  Revenue,  stamps 430 

^.  Of  Internal  Revenue,  vouchers  for  stationery 397 

25.  Of  Pensions  cannot  administer  oaths * 187 

'26,  Of  Pensions,  conclusiveness  of  decision  of ••••  185 

27.  Of  Pensions,  power  of,  to  audit  accounts 187 

28.  Of  Railroads,  records  in  Bureau  of 196 

29.  Of  the  General  Land  Office  action  of,  in  regard  to  swamp  lands 581 

30.  Of  the  General  Land  Office,  Alabama  accounts ^0 

3L  Of  the  General  Land  Office,  letter  of 1 

32.  Of  the  General  Land-Office,  letter  of,  to  J.  M.  Adams 2 

33.  Of  the  general  land  office  of  Texas,  injunction  against  land-grant 

railroads 318 
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34.  Of  tho  General  Land  Office,  powers  and  duties  of 248 

35.  Of  the  General  Land  Office,  public  land  accounts 247 

36.  Regarding  pay  for  guard 478 

Comm,\99%oiier9 — (See  AgenU;  Diiirict  C<nMnissionra.) 

1.  Authority  of,  to  appoint  specia]  deputy  marshal , 473 

2.  Discretionary  authority  of 523 

3.  Duties  required  of 408 

4.  01  Centennial  Exhibition 108 

5.  Of  direct  tax  for  Georgia 355 

6.  Of  the  circuit  courts,  fees 393 

7.  Per  diem  fee  of 470 

C(nnnii89Umer^8  Aooaunts — 

1.  Examination  and  settlement  of 471 

C<mmi99%oner^a  Fees — 

1.  In  relation  to 452 

Commitment — 

1.  Warrant  of,  in  regard  to 452 

dmmittaU- 

1.  In  regard  to 512 

Common  Carrien — 

1.  Railroadsas '. 204 

Common  Drfenee — 

1.  Direct  tax  for  the 356 

Common  Law — 

1.  Administration  under 273 

2.  As  to  payment  of  salary 106 

3.  As  to  salaries 102 

4.  Force  of 21 

5.  Influence  of,  in  construction  of  statutes 95 

6.  In  regard  to  Departmental  regulations 516 

7.  In  regard  to  extra  pay 637 

8.  In  regard  to  repeal  of  repealing  acts 441 

9.  In  regard  to  set-off 503 

10.  In  relation  to  right  of  action  on  claims 280 

11.  Is  a  rule  of  property 261 

'    12.  National,  judicial,  or  executive 463 

13.  Rule  of,  as  to  legal  situs  of  a  debt 280 

14.  Rule  of  national,  executive,  and  judicial,  as  to  United  States  as  a 

debtor 286 

15.  State,  as  creditor  under 259 

16.  Writ  of  error  in 375 

Common  Schools — (Qte  schools.) 

Oammon  Warrant — 

1.  Patent  of  State  land 341 

Commutation^ 

1.  In  regard  to  traveling  expenses 527 

Compensation — (See  Commissions,  Fees,  Pay,  Salary,  ^o.) 

1.  Additional,  for  retired  Army  officer 588 

2.  Allowed  to  chief  supervisor 442 

3.  Amount  of,  which  Government  can  retain 234 

4.  Amount  to  be  withheld  limited 229 

5.  As  to  filing  subcontracts 32 

6.  Claims  for  additional 172 

7.  Commissioner's  per  diem 472 
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8.  Conrt,  clerk's  mazimnm  personal 99 

9.  Demanding  dnplication  of 628 

10.  Distinct  from  salary 534 

11.  Due  mail  contractors 1G6 

12.  Fixed  by  law,  extra  pay  to  person  drawing 631 

13.  For  a  8i>ecially-named  seryioe 635 

14.  For  carrying  mails 190 

15.  For  carrying  mails,  right  of  Goyem ment  to  withhold 196 

16.  For  carrying  mails,  withholding 194 

17.  For  extra  services  when  expressly  authorized  by  law 638 

18.  For  marshals 435 

19.  For  public  serrices 533,534 

20.  For  services,  one-half  paid  by  United  States  to  Pacific  railways 194 

21.  For  services  rendered  in  a  foreign  country 89 

22.  For  unlawful  seizures 71 

23.  For  visiting  and  examining  firuit  distilleries ^ 

24.  Has  not  been  claimed— Meigs's  case ; 600 

25.  Index  to  Congressional  Record 529 

26.  Inregardto 504 

527.  In  regard  to  auditing  accounts  by  Judges  of  courts 597 

28.  In  regard  to,  in  Converse  case 6:t5 

29.  Objection  to  payment  of 600 

30.  Of  chief  supervisor,  in  regard  to 443 

31.  Of  chief  supervisor  of  elections 442,491,494 

3*2.  Of  clerk  of  court 97 

33.  Of  clerk  of  Supreme  Court , 98 

34.  Of  Congressmen,  withholding 102 

35.  Of  consular  agent  for  taking  depositions c^ 

36.  Of  (fe/ooto  officer 473 

37.  Of  Delegate  to  Congress 47,55 

38.  Of  Delegates  in  Congress,  withholding 102 

39.  Of  deputy  marshal,  in  regard  to 639 

40.  Of  district  attorneys 45.511 

41.  Of  employ^^s 137 

42.  Of  envoy  extraordinary  and  minister  plenipotentiary 445 

43.  Official  or  clerical 142 

44.  Of  marshal  for  travel  in  Oregon  and  California 500 

45.  Of  Pacific  Railways,  decisions  by  Supreme  Court  regarding 203 

46.  Of  persons  in  public  service 89 

47.  Of  postmasters,  gradation  of 537 

48.  Of  special  agents 529 

49.  Of  special  deputy  marshals 443 

50.  Of  subcontractor  for  carrying  mails 24 

51.  Of  subsidized  railways 203 

52.  Of  superintendent  of  erection  of  new  Pension  building,  silence  of  Con- 

gress regarding  , 595 

53.  Of  supervisor,  in  regard  to 443 

54.  One-half  applied  to  payment  of  bonds 214 

55.  Power  of  Congress  to  deny 596 

56.  Prohibition  against  payment  of 106 

57.  Regulating,  for  preparation  of  Congressional  index 533 

58.  Retaining  one-half 239,240 

69.  Right  lo 234,236,594,599,619 

60.  Right  to  retain  one-half  of 222 
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61.  Sinking  fund  of  one-half  of,  created 203 

62.  Taxed  and  allowed  to  marshals 478 

63.  To  assistant  counselors 114 

64.  To  district  attorneys,  in  regard  to 644 

65.  To  Pacific  Railways,  Secretary  of  the  Treasury  retaining  all 200 

66.  To  Superintendent  Meigs,  no  provisions  for 595 

67.  When  authorized 619 

68.  When  not  fixed  by  law 588 

69.  Withholding 137 

70.  Withholding,  as  set-off 501 

71.  Withholding  one-half,  from  the  bond-subsidized  companies 198 

72.  Withholding  payment  of 188 

CompeMatian  for  TranapiMrtaHon — 

1.  Charter  contract  relating  to 200 

2.  For  services  rendered  by  controlled  or  leased  railways 202 

3.  In  regard  to 214 

4.  Over  land-grant  railroads 130 

5.  Retention  of  one-half  of t32,245 

6.  Retention  of  whole  amount  of 245 

7.  Right  of  Government  to  retain 199 

8.  Supreme  Court  affirms  right  to  retain  all 206 

9.  Supreme  Court  decision  regarding  contract  as  to 206 

Compensation  of  General  Meige — 

1.  No  legal  ground  to  sanction 600 

2.  Under  appointment  of  the  Acting  Secretary  of  the  Interior 600 

Compromise — 

1.  District  attorney  receiving  money  by  way  of 428 

2.  District  attorney  retaining  consideration  for 422 

3.  Final  disposition  of  money  received  by  district  attorney  asa 430 

4.  Revocation  of  acceptance  of 424 

Compromise  of  Suit— 

1.  Authority  for 426 

Comptroller — 

1.  Action  of,  cannot  be  reversed  for  errftr  of  law  or  fact 375 

2.  Action  of,  not  subject  to  judicial  review xxviii 

3.  Authority  of,  as  to  evidence 363 

■  3.  Authority  of  existing,  over  action  of  a  former 361 

5.  Balances  certified  by 255 

6.  Charging  State  with  liability 364 

7.  Conclusiveness  of  action  of 361 

8.  Conclusiveness  of  balance  against  Qeorgia,  certified  by :  372 

9.  Decision  of,  final  and  conclusive 374,546 

10.  Determines  amount  of  warrant 215 

11.  Disregarding  certificate  of 359 

12.  Duty  and  authority  of 354,358 

13.  Effect  of  decision  of \ 168 

14.  Effect  of  decision  of  aformer 364 

15.  Evidence  sufficient  for  action  of 363 

16.  Finality  of  adjustment  by 170 

17.  Independence  of,  as  to  jarisdiction  of  courts xxx 

18.  In  relation  t'O  accounts 306 

19.  lu  relation  to  re«  a4;tMfioa^a 362 

20.  Jurisdiction  exercised  by xxiv 

21.  Jurisdiction  of,  over  j  adgments  of  his  predecessor 355 
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22.  May  exercise  Jnriadiotion  o^er  his  own  Judgments 355 

23.  Opinion  of,  subject  to  Jndioial  consideration xxz 

24.  Questionoflaw— question  of  fact 364 

25.  Reasons  for  rejecting  claims I xxxn 

26.  Recalling  and  revising  settlement 156 

27.  Reconsideration  of  action  of. 373 

28.  Rejection  of  a  claim  by zxxi 

29.  Reopening  certificate  of 375 

30.  Reversal  of  action  of 375 

31.  Revision  of  accounts  by xx 

32.  Value  of  printed  decisions  of. iLXiv 

33.  What  constitutes  a  good xix 

ChmptroUer9— 

1.  Construction  by,  of  acts  of  Congress , zxvi 

2.  Duties  and  Jurisdiction  of 254 

3.  Questions  of  law  considered  by xxvi 

Comptroller'C^oneral-' 

1.  In  regard  to  creation  of  a xxnr 

Comptrollm^B  Judgment — 

1.  Conclusiveness  of 168 

ConcltiHve  Effect^ 

1.  Of  Jndioial  Judgments  and  decrees 168 

Conditioner 

1.  Under  which  a  national  and  St«te  office  may  be  held 486 

Conditions  of  Contract — 

1.  In  regard  to 519 

CondiUona  Precedent^ 

1.  As  to  payment  of  salaries 450 

Confederate  Conttitution^ 

1.  Ratification  of,  by  Georgia 369 

Confederate  States— 

1.  Validity  of  some  acts  of 371 

Confirmation^ 

1.  By  the  Senate,  in  regard  to  appointments 411,609 

Confiscation — 

1.  In  relation  to 276 

Conflicting  Acte— 

1.  Repealof 83 

Conflicting  Claime^ 

1.  For  administration  in 283 

Conflicting  Juriadiotione— 

1.  In  relation  to 345 

Conflicting  Provieione — 

1.  Repealof 80,84 

Conger's  Appeal 536 

Conger,  Frank  B.— 

1.  Party  in  Conger's  appeal  case 536 

Congreee—iQw  Comtitutional  Law.) 

1.  Act  of,  as  to  salaries 1(» 

2.  Acts  of,  relating  to  bond-subsidized  roads 214 

3.  Annual  report  of  Secretary  of  the  Treasury  to 253 

4.  As  to  salary  of  public  ministers 445 

5.  Authority  given  to  officers  of  Government  by 576 

6.  Authority  of,  as  to  retired  Army  officers 588 
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7.  Anthority  of,  legarding  District  contracts • 517 

8.  Anthority  of,  regarding  State  goveinments 371 

9.  Authority  of,  to  impose  a  duty  upon  a  private  citizen 594 

10.  Authority  of,  under  the  Constitution,  over  contracts 201 

11.  Changeof  charter  contract  by 200 

12.  Control  of,  over  District  Commissioners 390' 

13.  Control  of,  over  executive  officers ^236 

14.  Control  of  public  money  by 91 

15.  Control  overclaims .' 563 

16.  Correcting  mistakes  of  accounting  officers 606 

17.  Decisions  of  acoounting  officers  before 253 

18.  Foot-note  as  to  independence  of ; 112 

19.  Guaranteeing  republican  form  of  Government 370 

20.  Imposing  additional  duties  on  heads  of  Departments 620 

21.  Independence  of  members  of 109 

22.  In  regard  to  election  of  members  of • 584 

23.  In  regard  to  establishment  of  office ;....  607 

24.  In  regard  to  extra  compensation 631 

*25.  In  regard  to  investigation  of  claims  by  committee  of xxxiv 

26.  In  relation  to  set-off 360 

27.  Intention  of,  as  to  title  to  real  estate 154 

28.  Intention  of,  by  use  of  "as  in  case  of  other  sales'' 251 

29.  Intention  of— consuls 416 

30.  Intention  of,  in  act  of  March  3,  1873 214 

31.  Intention  of,  in  appropriation  acts 91 

32.  Intention  of,  in  enabling  act 250 

33.  Intention  of,  in  pension  laws 185 

34.  Intention  of— limitation  of  pay  and  allowances  of  retired  Army  officer.  611 

35.  Intention  of,  regarding  si^pervision  of  erection  of  new  Pension  build- 

ing   617 

36.  Intention  of,  regarding  non-payment  of  superintendent  of  the  erection 

of  the  new  Pension  building 595 

37.  Intention  of,  regarding  postmasters'  salaries 539 

38.  Mode  of  presenting  deficiency  estimates  to 252 

39.  Oath—compensation 413 

40.  Petition  of  claimants 286 

41.  Power  and  duty  of,  in  relation  to  sinking-fund  act 245 

42.  Power  of— war 365,366,532 

43.  Provision  by,  for  public  printing 97 

44.  Provision  for,  checking  against  public  funds 393 

45.  Reconstructed  State — ^representation  in 370 

46.  Reconstruction  acts  of 369 

47.  Reference  of  claims  to  Court  of  Claims 286 

48.  Relief  furnished  by 354 

49.  Resolution  of,  quoted,  direct  tax 367 

50.  Right  of,  to  alter,  amend,  or  repeal 232 

51.  Rightto  fees  determinedly 408 

52.  Sense  of,  regarding  extortion 427 

53.  Situs  of;  assets 273 

64.  Test  of  intention  of 203 

55.  Time  of  taking  effect  ofactof 336 

56.  Time  when  acts  of  take  effect 136 

57.  Withholding  compensation  of,  delegates  to 102 
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CongreisUmal  EUctixm — 

1.  Duties  of  marshals  during 481 

Congressional  Investigation— 

1.  Into  District  affairs ^2 

Congressional  Officials — 

1.  In  relation  to 419 

Congressional  BeoonstructUm — 

1.  In  regard  to  Georgia 370 

Congressional  Booord — 

1.  Compensation  for  preparing  index  of « 5S4 

2.  Letter  of  Albert  Ordway  in  regard  to  index  of 531 

3.  Preparing  an  index  to 529 

Congressman — 

1.  Freedom  ftom  arrest 109 

2.  Payment  of  salary  of 586 

3.  Salary  of,  withheld 102 

Congress  of  Vienna — 

1.  Regarding  rank  of  public  ministers 448 

Connolly's  Case • 45 

Connolly's  Case,  addition  to 643 

Connolly f  James  A, — 

1.  Party  in  Connolly's  case 45 

Conquered  Country — 

1.  Force  of  laws  of  a 371 

Consent — 

1.  As  to  execution  of  statute 60 

2.  In  regard  to 458 

3.  In  regard  to  Jurisdiction 457 

Consent  of  Legislature  of  State-- 

1.  As  to  purchase  of  site  for  public  building  by  Government 152 

2.  Site  for  public  building 154 

Consent  of  Parties— 

1.  In  regard  to 573,580 

Consideration — 

1.  As  to 19 

2.  For  compromise,  district  attorney  retaining 422 

3.  For  retired  officer's  time,  compensation  is  a  full 596 

4.  In  regard  to 459,571 

t>.  In  regard  to  revoking  a  power  of  attorney 454 

6.  Paid  to  district  attorney  for  surrendering  right  of  litigation 429 

Consolidation — 

1.  Among  Pacific  railways,  articles  of 191 

Conspiraqf— 

1.  To  defeat  elections 483 

Constable — 

1.  Absence  and  sickness  of 474 

Constitution — 

1.  As  to  payments  of  money 91 

2.  Astoset-off 102 

3.  Authority  given  to  officers  of  Government  by 578 

4.  Authority  under,  regarding  appointments 475 

5.  Charging  State  with  liability  for  tax 365 

6.  Charging  State  with  tax 364 

7.  Coustrnction  of,  as  to  salary 110 

8.  Discharge  of  official  duties  under  the 54S 
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9.  Drawing  money  from  the  Treasury 486 

10.  Establishment  of  office  by 607 

11.  Execution  of  the  powers  confided  by 334 

12.  In  regard  to  additional  duties  of  a  retired  Army  officer 598 

13.  In  regard  to  appropriations 486 

14.  In  regard  to  election  of  Congressmen 586 

15.  In  regard  to  elections 584 

16.  In  regard  to  establishment  of  an  office 588 

17.  In  regard  to  extra  compensation 592 

18.  In  regard  to  incompatible  offices 487 

19.  In  regard  to  property 594 

20.  In  regard  to  public  moneys 634 

21.  In  regard  to  the  franchise 483 

22.  In  regard  to  vacancies  in  Congress 585 

23.  In  relation  to  action  of  accounting  officers 317 

24.  Interpretation  by  Executive  Departments 236 

25.  Judicial  power ;  citizens 271 

26.  Jurisdiction  conferred  on  Supreme  Court  by  the 313 

27.  Limitation  by,  of  power  of  Congress  over  contracts 201 

28.  Limitation  by,  of  power  of  States  over  contracts 201 

29.  Member  of  Congress  holding  State  office 488 

30.  Mode  of  appointing  executive  and  judicial  officers 609 

31.  Money  drawn  from  the  Treasury 142 

32.  Money  drawn,  only  when  appropriated 561 

33.  Money,  how  drawn  from  Treasury *  568 

34.  Nominations  by  President 607 

35.  Power  of  Congress  in  time  of  war,  under  the 366 

36.  Power  of  Congress  under 529 

37.  Power  of  Congress  under,  regarding  taxes .: 358 

38.  Prescribing  mode  of  appointment  of  officers 609 

39.  Protects  Representatives' salaries 102 

40.  Provision  of,  as  to  oath  of  office 52 

41.  Provisions  of,  regarding  Senators  and  Representatives 109 

42.  Recognition  by,  of  tax  against  a  State 358 

43.  Regarding  the  Vice-President  of  the  United  States 418 

44.  Salaries  quoted 108 

45.  Situs  of  assets 273 

46.  Story  quoted,  regarding  compensation 109 

47.  Supremacy  of  the  national 291 

48.  Time  when  statutes  take  effect 539 

49.  When  statutes  take  effect \ 538 

Consiitutiimal  Law — (See  Congrws;  Con$Htution,) 

1.  Argument  before  the  Judiciary  Committee ;  subsidy  bonds 211 

2.  As  to  payments  of  money 91 

3.  As  to  trials 285 

4.  Control  of  Congress  over  contracts 201 

5.  Executive  officers  obliged  to  regard 214 

6.  In  regard  to  appointments 412 

7.  In  relation  to  District  of  Columbia 275 

8.  Judicial  interference 320 

9.  Limitation  inherent  in  legislative  power 201 

10.  Limitation  of  States  over  contracts 201 

11.  National  and  State  offices 486 

12.  Obstructing  execution  of 327 
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13.  Operations  of 29G 

14.  Regarding  extra  pay  of  a  retired  Army  officer 588 

15.  Regulating  duties  of  exeoative  officers 236 

16.  Taking  oath  of  office,  United  States  oonsolar  agent,  British  sabject.. .  88 

17.  Trialby  jury 333 

CanBtitutional  lAmiiatiaM— 

1.  Inrelationto » 301 

2.  On  the  power  of  Congress 597 

Comtitutional  Power— 

1.  Of  Congress  regarding  private  citizens 592 

ConitUutkmal  ProhmHim-' 

1.  In  relation  to  State  sovereignty 290 

ChnHruction — 

1.  As  to  intention 87 

2.  Authorities  as  to 69 

3.  Debates  in  Congress,  aids  to 536 

4.  Enlargement  of  powers  by 77 

5.  General  mleof , 274 

6.  Given  to  act  of  March  3, 1857 251 

7.  Given  to  laws  by  executive  officers xxvin 

8.  Golden  rule  of 60,74 

9.  In  regard  to 375,459 

10.  Intent,  repeals 442 

11.  Of  act  August  7,  1882,  in  regard  to  extra  compensation G21 

12.  Of  act,  history  and  progress  through  Congress  may  aid  in 536 

13.'  Of  act  in  regard  to  salaries  of  postmasters 539 

14.  Of  act  of  March  3,  1873 239 

16.  Of  appropriation  acts 91,137 

16.  Of  appropriatioji  acts,  usage  regarding 133 

17.  Of  a  public  work 517 

18.  Of  Brindle  case 634 

19.  Of  doubtful  language  in  original  statutes 473,477 

20.  Of  expression  of  any  kind 204 

21.  Of  general  words - 242 

22.  Of  joint  resolutions  of  the  Senate 421 

23.  Of  judgment  and  draft 465 

24.  Of  law  regarding  voluntary  payments 171 

25'.  Oflawsby  Treasury  Department xxviu 

26.  Of  provisos  in  act  of  March  3,  1883 95 

27.  Of  section  2,  actof  May  7,  1878 239 

28.  Of  sections  828  and  847,  Revised  Statutes 408 

29.  Ofsection  1764,  Revised  Statutes 681 

30.  Of  statute 152,237,293,404 

31.  Of  statute,  direct  tax 366 

32.  Of  statute  regard ing  allowances  to  deputy  m arshals 641 

33.  Of  statute  regarding  extra  compensation 604 

34.  Of  statute  regarding  per  diem  fees 512 

35.  Of  statute  regarding  salary  of  Congressmen 53 

36.  Of  statute— set-off '. 505 

37.  Of  statutes  by  Court  of  Claims,  in  regard  to 616 

38.  Of  statutes  by  Supreme  Court 235 

39.  Of  statutes — extra  compensation 628 

40.  Of  statutes  having  similar  object* 1 

41.  Of  statutes  in  reference  to  persons,  places,  or  things 274 
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42.  Of  statutes  in  regard  to 624 

43.  Of  statntee  in  regard  to  payment  of  assistant  district  attorney 542 

44.  OfstAtntes  in  relation  to , 360 

45.  Of  statutes  in  relation  to  public  lands 1 

46.  Regarding  modes  of  repeal 85 

47.  Of  statutes  regarding  printing  of  Supreme  Court  reports 96 

48.  Of  statutes  regarding  priT  ileges  of  retired  Army  officers 611 

49.  Rule  of,  marshals'  fees 499 

50.  Rules  of,  as  to  repeal 80 

Constructive  Service — 

1.  In  relation  to 362 

2.  Statutory  provisions  for 320 

Consul — 

1.  Right  of,  to  salary 410 

2.  Salary— bond 413 

Consular  Agent— {Bee  Minister.) 

1.  Feesof i...  89 

2.  Not  an  officer 88 

3.  Rights  of  British  subject  who  Is  a 88 

4.  Alien  appointed  as 88 

Consular  Officer — 

1.  Legal  requirements  of 413 

Coneular  Officers — 

1.  Consular  agents  deemed 88 

2.  Salarieeof 410 

3.  Special  provisions  for  salary  of 414 

Consular  BegulatUms — 

1.  Salary,  time,  transit 415 

Contagious  and  Infectious  Diseases — 

1.  Prevention  of 436 

Contents— 

1.  Table  of « iii 

Contest— 

1.  Of  dele^ipates  for  Congress '. 48 

Contestants — 

1.  Rights  of  Delegates  to  Congress 51 

Contingent  Expenees — 

1.  Meaning  of 141 

2.  Of  the  Senate,  auditing  and  controlling 417 

Contingent  Fund — 

1.  Compensation  of  Senate  officials 417 

Contingent  Funds — 

1.  In  regard  to  payment  of  auctioneers 552 

Continuance — 

1.  In  regard  to  marshals'  fees 451 

Continuance  of  Examination — 

1.  Before  United  States  commissioner 471 

Continuing  Authority — 

1.  In  regard  ^  substitution 454 

Continuous  Appropriation — 

1.  In  regard  to 484 

-Continuous  service— 

1.  In  parts  of  two  fiscal  years,  as  to 541 
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Coniract—^See  Charter  C^nlract.) 

1,  Appointment  to  office  does  not  constitute  a 599 

*2.  Army  transportation  authorized  by  law 242 

3.  Authority  given  to  officer  to  make 242 

4.  Authorize'd  by  statute  creates  a  liability  without  reference  to  an  appro- 

priation   214 

5.  Availability  of  appropriations  for 133^ 

6.  Between  United  States  and  Pacific  railway  companies 199 

7.  Canceling  a 165 

8.  Compensation  for  services  rendered  by 534 

9.  Construction  and  effect  of 31 

10.  Effect  of  statute  upon 53S 

11.  Extra  services  for  allowances  under 530 

12.  For  carrying  mails,  failure  of 183 

13.  For  internal  revenue  stamp  paper SO 

14.  For  mail  service  made  by  Utah  and  Northern  Railway 205 

15.  For  partial  service 567 

16.  For  transportation  of  the  mail  in  the  star-route  service,  article  of 25 

17.  Fruits  of  illegal 428 

18.  Fulfillment  of,  during  the  fiscal  year 525 

19.  Government  agrees  to  pay,  for  use  of 460 

20.  In  regard  to  appointment  to  office bSr* 

21.  In  regard  to  claims,  setoff 505 

22.  In  regard  to  conditions  of 599 

23.  In  regard  to  employment  of  General  Meigs ^ ^^ 

24.  In  regard  to  retired  Army  officers  performing  civil  duties 598 

25.  In  relation  to  Pacific  railroads 234 

26.  Judgment  is  the  highest  form  of 577 

27.  Law  of  place  governing 19 

28.  Legal  interest  in 460 

29.  Loaning  money 225 

30.  Locallaws  regarding 290 

31.  Made  without  authority  of  law,  in  regard  to 621 

32.  Money  due  upon 36 

33.  Not  changed  by  act  of  March  3, 1873 234 

34.  Of  employment  of  assistant  attorney 541 

35.  Of  J.  E.  Reeside  for  carrying  mails 156 

36.  Payment  for  service  under 173 

37.  Payments— fiscal  years 1 543 

38.  Power  of  enforcing .' 176 

39.  Regarding  lowest  responsible  proposal 517 

40.  Relating  to  subsidy  bonds 214 

41.  Remedy— obligation 294 

42.  Requiring  future  payment 119- 

43.  Rights  existing  under  a 599 

44.  To  prepare  index  to  Congressional  Record 530 

45.  Under  common  law 261 

46.  With  B.  J.  Coyle  to  oonstmct  aaewer 517 

47.  With  the  Government 459 

dmtrMta^ 

1.  Appropriations  for 554 

2.  Authorizedby  law ^ 241 

3.  Availability  of  appropriations  for 132 

4.  Constitutional  authority  of  Congress  over ^ 201 

5.  Constitutional  limitation  of  power  of  States  over 90L 
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Contrticts — Continaed. 

6.  Expressed  or  implied 240 

7.  Filed  with  First  Comptroller 530 

8.  For  carrying  mails 243 

9.  For  clothing 1  214 

10.  Fop  District  public  works 517 

11.  For  forage 214 

12.  Forfuel 214 

13.  For  Indian  service 241 

14.  For  qaarters 214 

15.  For  services  or  supplies 134 

16.  For  subsistence. 214 

17.  For  supplies  and  services 135 

18.  For  transportation  services 214,245 

19.  For  transportation,  validity  of 241 

20.  In  excess  of  appropriations  void 214 

21.  In  regard  to 521 

22.  In  regard  to  fractions  of  a  day 639^ 

23.  In  relation  to  local  law 290 

24.  Made  by  Government,  laws  affecting 291 

25.  Made  within  fiscal  year,  fulfillment  of 134 

26.  Negotiable  and  other 324 

27.  Payment  from  appropriation 52Ji 

28.  Performance  of 299 

29.  Public  newspaper  notice  regarding 517 

30.  Supreme  Court,  in  regard  to  right  of  action  upon 290 

31.  Time  of  making 134 

32.  Unauthorized,  prohibited 135 

33.  Uncertainty  regarding Vt^. 

34.  Used  as  meaning  liabilities : 135 

35.  With  Pacific  Railroads— changing 234 

36.  Written  and  oral 571 

Conintct  DebU— 

1.  In  regard  to 345,571 

2.  Trial  by  Jury 331 

Omtract  Prioe^ 

1.  Payment  of 152 

Contract  RightB— 

1.  Does  act  of  1873  repeal 226 

2.  Does  act  March  3, 1879,  change 220 

Contracts  and  IH$lmr9ement9'— 

1.  By  oustom-house  officer,  compensation  for 615 

Contractor — 

1.  Certificates  declaiming  sum  due  to 173 

2.  Credits  in  fiftvor  of,  disallowed  by  Postmaster-Qeneral 372 

3.  Disposition  of  an  account  with 179 

4.  For  carrying  mail,  deductions  from  compensation  of 156 

5.  For  carrying  mails,  failure  to  perform  trips  by 156 

6.  Inregard  to  a 588 

7.  In  regard  to  fulfillment  of  contracts  by 525 

8.  Suspensions  from  payments  of  mail 179 

€kn^traotor$^ 

1.  Fining  mail ITi 

2.  In  regard  to  official  standing  of 530 

3.  Notified  of  frdlures  in  carrying  mails 164 
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Controotorff— Ooatinued. 

4.  Payment  for  delinquenoy 33 

5.  Payment  of,  for  trips  performed 176 

6.  Rif^htofy  to  disallowanoes 176 

7.  Services  of|  are  continnoas • 177 

8.  Term  employ^  does  not  include 535 

€onirowrtie$ — (See  Que$tU>n9  of  Law.) 

1.  Regarding  claims  for  extra  pay 6S7 

ConvenienoB — 

1.  Role  of,  as  to  balances 173 

Convene,  Mr, — 

1.  In  regard  to  extra  compensation 631 

ConvereeYs.  United  Siatee— 

1.  Misapplication  of,  in  Meigs's  case 631 

Canvejfaneee — 

1.  In  regard  to 464 

Conveying  Land^ 

1.  Cost  of 582 

Coolejf — 

1.  Quoted  regarding  opinions  of  Exeoutiye  Departments zxix 

Copartnerekip  Property — 

I.  Disposition  of S3 

Copy  Caee 491 

Copy-- 

1.  Of  bond  of  clerk  of  court '. 93 

2.  Of  certificate  of  stock 9 

3.  Of  po  wers  of  attorney  to  make  transfer  of  certificates  of  stock 9 

4.  Of  subcontract  to  be  filed 29 

Copiee— 

1.  In  regard  to  fees  for  making 403 

2.  Of  election  records,  pay  for  making 495 

Copyist^ 

1.  Employment  and  payment  of 83 

Copyright^ 

1.  Reached  by  creditor's  bill 963 

2.  Decisions  in  relation  to 328 

Corporate  Property^ 

1.  Cannot  be  divested 802 

Corporate  Eighte-- 

1.  Cannot  be  divested 202 

Corporation— 

1.  Notice  of  seizure 276 

2.  Power  of  attorney,  for  a 454 

3.  Relief  of  a,  against  the  United  States 289 

4.  Rightsof 202 

Corporations— 

1.  Contracts  with  Pacific  railroads 214 

2.  Executive  practice  as  to 290 

3.  Limitations  on  rightsof 269 

4.  Maintenance  ofsuitsby 289 

Corrections— 

1.  In  final  settlement 373 

Correspondence — 

1.  Regarding  consideration  for  compromise 424 
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Page. 
Cost— 

1.  Of  printing  Supreme  Court  reports 96 

l.|In  rej^ard  to • • 463 

CoeUland  Feet— 

1.  Settlement  and  tazation]of 424 

2.  Taxed  by  clerk  of  coart 93 

CotUm— 

1.  Claim|for 344 

2.  Percentage  for  shipping 401 

Cfun8elF0»^ 

1.  In  relation  to « 349 

CounseloTB — 

1.  Statute  authorising 114 

Counter-claim — 

1.  Regarding  assignments 42 

Ckfuntera — 

1.  Of  internal-revenue  stamp  paper 80 

Cmmter-Bignature  of  Warrani — 

1.  As  to 243 

Coupon  Bonds — 

1.  In  regard  to 469 

Coupons — 

1.  Payment  of 292 

CourP— 

1.  Abridgment  of  powers  of 97 

2.  Allowances  to  district  attorneys 429 

3.  As  an  independent  department  of  the  Grovernment 97 

4.  Authority  of,  for  printing  its  opinions 97 

5.  Cannot  decree  transfers  of  claims , 305 

6.  Control  of,  overtaxation  of  costs 98 

7.  Decree  of,  operative  after  payment  of  draft 263 

8.  Fees  of  clerk  of - 101 

9.  Foroe*of  Judgment  of 573 

10.  Jurisdiction  of : 353 

11.  Jurisdiction  of,  after  final  judgment 578 

12.^0f  equity,  appointment  of  trustee  by 86 

■  13.  Settlement>nd^taxation  of  costs 424 

Courts — 

1.  Authority  and  Jurisdiction  of 606 

2.  Authority  of,  after  payments  made 303 

3.  Authority  of,  to  transfer  title 326 

4.  Cannot  direct  executive  officers 334 

5.  Copies  of  opinions  of  circuit  and  district 100 

6.  Doctrine  o^  as  to  presumption  of  payment 15 

7.  Enforcement  of  departmental  practice  by 292 

8.  In  regard^te  dualsalaries 629 

9.  In  relation  to  set  off 360 

10.  Interference  of  ,  in  Treasury  accounts 306 

11.  Jurisdiction  exercised  by 172,262,268 

12.  Jurisdiction  of,  over  executive  officers 276 

13.  Overruling  their  own  decisions xxx 

14.  Power  of,  by  injunction 326 

15.  Summary  of  rulings  o^  in  relation  to  Pacific  Railways 245 

45D83 
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Page. 
Ontri  House— 

1.  PuTchaae  of  site  for 152 

Court  of  Chancery — 

1.  Mandatory  decree,  ii^nnction 314 

Court  of  Claims — 

1.  AcconntlDg  officers  governed  by  decUion  of 232 

2.  As  to 468 

3.  Cases  decided  regarding  sapervisors  of  election 496 

4.  Decision  of,  as  to  payment  for  transportation  over  land-grant  railroads  130 

5.  Decision  of,  in  relation  to  Pacific  Railroad  case 93S 

6.  Decision  of,  regarding  Central  Branch  Union  Pacific  Railroad 900 

7.  Decision  of,  regarding  compensation  of  subsidized  railways 203 

8.  Decision  of,  Pacific  railroads 244 

9.  Difference  of  opinion  between  Comptroller  and xxxn 

10.  Force  of  opinion  of 545 

11.  In  regard  to  extra  compensation 604 

12.  In  regard  to  Judgment  by zm 

13.  In  regard  to  refund  of  taxes 586 

14.  In  regard  to  rejected  claims xxxi 

15.  In  regard  to  rendering  service  in  excess  of  appropriation 567 

16.  In  regard  to  res  (ufjtidioata 362 

17.  In  regard  to  reversing  decisions 373 

18.  In  regard  to  salaries 505 

19.  In  regard  to  setting  aside  Judgment 578 

20.  In  relation  to  the  Secretary  of  the  Treasury '. 308 

21.  Judgment  of,  as  a  contract 460 

22.  Judgment,  set-off 506 

23.  Jurisdiction  of 284,286,458,468,505 

24.  Letter  of  Solicitor  of  the  Treasury  regarding  suits  in 192 

25.  Opinion  of ; 544 

26.  Opinionof,  astoset-off 105 

27.  Opinion  of,  in  regard  to  payment  of  General  Meigs 637 

28.  Opinion  of,  not  conclusive  on  First  Comptroller 545 

29.  Opinion  of,  quoted  from,  regarding  intent  and  scope  of  sections  1764 

and  1765,  Revised  Statutes 623 

30.  Opinion  of,  regarding  extra  salaries 630 

31.  Opinions  of,  bearing  on  claim  of  General  Meigs 638 

32.  Practice  of,  as  to  executors  and  administrators 284 

33.  Precedence  given  to  suits  of  Pacific  railways  in 188 

34.  Proceedings  in,  regarding  claim  of  Montgomery  C.  Meigs 612 

35.  Public  printing  for 97 

36.  Quoted,  regarding  compensation  of  supervisor  of  erection  of  Pension 

building 618 

37.  Quoted,  regarding  extra  duty  and  pay 625 

38.  Quoted  regarding  force  of  existing  law 619 

39.  Quoted  regarding  intention  of  Congress  in  act  appropriating  money  for 

erection  of  Pension  Building 616 

40.  Quoted  regarding  intention  of  Congress  in  act  August  7, 1882 624 

41.  Quoted  regarding  selection  of  supervisor  of  erection  of  public  building.  617 

42.  Reference  of  reopened  claim  to 546 

43.  Regarding  the  extension  of  jurisdiction  of xxxv 

44.  Remedy  by  action  in 303 

45.  Remedy  of  Pacific  railroads  by  suit  in 2^ 

46.  Rules  for  government  of 286 

47.  Suit  to  recover  money  due.. •• 298 
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Page, 
Court  of  CZatnw— Continued. 

48.  Suits  of  Pacific  railway  companies  in ^ 188 

49.  Table  of  suits  in xxv 

50.  The  several  railroad  companies  referred  to  by  the 205 

51.  Usage  of  the 2d5 

Court  of  JSquiiy— 

1.  Enforcing  claims 8 

2.  Jurisdiction  of 171,312 

3.  Original  Jurisdiction  of 467 

Courts  of  Eqnitif — 

1.  As  to  presumption  of  payment 16 

2.  In  relation  to 331 

3.  In  relation  to  jurisdiction  of 315 

4.  Belief  sought  in 315 

Courts  of  Limited  Jurisdictiof^^ 

I.  In  regard  to 363 

Court  of  Beoord —  * 

1.  Dockets  kept  in 394 

Courts  of  Record — 

1.  In  regard  to 363 

CourU  of  United  States^ 

1.  Open  to  every  person 289 

2.  Bight  of  creditor  to  sue  in 290 

Covenant — 

1.  In  regard  to 570 

Covering' in  Acts— 

1.  In  regard  to 569 

Covering-in  Provision — 

1.  Ofactof  June  20, 1874.. 253 

CoyiesCase 517 

Coyle,  B.  J,— 

1.  Party  in  Coyle'scase '. 517 

Credentials — 

1.  Filed  before  first  session  of  a  Congress 52 

2.  Oath,  title  to  oflBce 413 

3.  Of  diplomatic  officers 447 

4.  Of  election 47,48 

Credit-- 

1.  For  redeemed  stamps,  mode  of  giving 430 

2.  Allowed  in  treasurer's  accounts 266 

Creditor — 

1.  As  to  partnerships 21 

2.  Claims  allowed  in  favor  of  deceased 262 

3.  Death  of,  before  payment  of  claim 262 

4.  Debts  follow  situs  of 275 

5.  In  regard  to  set-off 503 

6.  Of  an  insolvent,  rights  of 288 

7.  Off-set  against 354 

8.  Payment  by  check  to  actual 393 

9.  Priority  of  Government  as 258 

10.  Becalling  settlement  in  favor  of 168 

11.  Bight  of,  to  make  set-off 105 

Creditors — 

1.  As  to  claims 468 

2.  As  to  salary  of  officer 102 
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Page. 
Crtditor§ — Con  tinaed. 

3.  Attaohment  or  garnishment  in  behalf  of 319 

4.  Discrimination  against 272 

5.  Government  regards  aU  as  entitled  to  equal  protection 297 

6.  In  several  States 283 

7.  Litigation,  rights  of 334 

8.  Mode  of  relief  for 328 

9.  Payment  by  Government  to,  always  voluntary 297 

Cndiiot'a  BiH-- 

1.  As  to  payment  of  salary 106 

2.  In  equity 262 

3.  In  relation  to 2*) 

4.  In  relation  to  draft 333 

5.  Settlement,  jurisdiction 325 

Onek  Indiana — 

1.  Treaty  with 250 

1.  Arrest  of  persons  charged  with.. 511 

Criminal  Ca$es— 

1.  Fees  in 115 

2.  Payment  of  docket  fees  in 393 

Criminal  Charge — 

1.  Prisoner  before  United  States  Commissioner  on  a 451 

2.  Prosecution  of  a 512 

Criminal  Charges — 

1.  Fee  for  hearing,  deciding 470 

2.  Of  two  or  more  persons,  hearing  and  deciding  in  one  day 472 

Criminal  Procesa— 

1.  Appointing  persons  toserve 473 

1.  Non-interference  with ^ 301 

Ctuhingj  Caleb— 

1.  Attorney-General,  deductions  from  mail  contractors'  pay  i 176 

2.  Attorney-General,  disallowances 177 

3.  Attorney-General,  injunction  and  mandamus 327 

4.  Attorney-General,  opinion  by,  as  to  appropriations 242 

5.  Attorney-General,  opinion  by,  as  to  contracts 177 

6.  Attorney-General,  quoted  regarding  status  of  Sixth  Auditor xn 

7.  Attorney-General,  salaries,  appointment 412 

CMipdian— 

1.  For  public  records 496 

2.  Of  the  records  of  election 494 

Cuiiodiana— 

1.  Of  public  moneys,  duties  of 501 

Cm$Um9— 

1.  As  to  duty  of  district  attorney 643 

Custom-houae— 

1.  Purchase  of  site  for 152 

Cuatim-hauae  Eniriea-- 

1.  Excessive  fees 574 

CusUm-houae  Offloera— 

1.  Compensation  for  extra  duty  of 615 

Ctt9tom  of  Bu$inea»-^ 

1.  As  to  substitutions 454 
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Laxly  Expense9 — 

1.  Meaning  of  expression 528 

2.  Oftimber  agent 528 

Dakota — 

1.  Appropriation,  direct  taxes 3^ 

2.  Direct  taxes  of : 380 

Damage*— (See  Unliquidated  Damages,) 

Damages — 

1.  For  excessive  fees  exacted 574 

2.  Judgment  in 72 

Davidge,  Walter  D.^ 

I.  Attorney  in  Coyle's  case 519 

Day's  Sei'vice — 

1 .  In  regard  to  per  diem  allowance  of  deputy  marshals 640 

Dayton,  A.  0. — 

1.  Fourth  Auditor,  letters  to,  regarding  deductions  from  mail  contractor's 

pay 181 

Dealers— 

1.  In  tobaccp,  claims  of,  for  rebate 90. 

Debates — 

1.  In  Congress,  as  to  construction 536 

Dehi— 

1.  Assignment  of  an  unaudited 36 

2.  Due  by  specialty,  unclaimed 14 

3.  Due  from  the  United  States,  in  regard  to 346 

4.  Due  to  the  United  States,  evidences  of 273 

5.  Inrelationto 259 

6.  Is  assets  where  debtor  lives 352 

7.  Liability  and  obligation  to  pay 294 

8.  Localizing  a 350 

9.  Payment  of,  to  another  administrator 346 

10.  Satisfaction  of 262 

11.  Securing  and  not  collecting  a 225 

12.  Voluntary  payment  of 345 

Dehis— 

1.  Are  not  property 323 

2.  As  assets 345 

3.  Due  from  Government,  locality  of 269,338 

4.  Follow  situs  of  creditor 275 

5.  Payment  of,  by  drafts 277 

6.  Questions  relating  to  payment  of 294 

7.  Rule  of  law  applying  to 268 

Debt  of  the  United  States— 

1.  Situs  of 347 

Debtor— 

1.  As  to  Jurisdiction  over 276 

2.  Government  as  a 271 

3.  Habitat  of 346 

4.  In  regard  to 462 

5.  In  regard  to  set-off 503 

6.  Legal  discharge  of 262 

7.  Recovering  from,  in  District  of  Columbia 268 

8.  Rightof,  to  jury  trial 331 

9.  Subject  to  local  law  and  local  policy 271 
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Debtors— 

1.  Astoclaims 468 

DehU  of  Estate— 

1.  In  relation  to  non-payment  of 300 

Deoeased'Attomey  Case 515 

Deoetued  Attorney — 

1.  Authority  of  representatives  of 515 

Deoeaeed  Claimanfe  case 2K 

Deceased  PeneUmers — (See  PensUners,) 
Deceased  Person — 

1.  Administration  of  effects  of 336 

2.  Domiciliary  legal  representative  of 262 

3.  Draft  to  order  of,  void 262 

4.  Treasurer  cannot  pay  draft  in  name  of 296 

Decedent — 

1.  Debts  due  a  non-resident .*U6 

2.  Forms  of  affidavit  of  widow  of 257 

3.  In  relation  to 353 

4.  In  relation  to  representative  of 235 

Deoedtnts — 

1.  Administrators  on  estates  of  foreign 261 

2.  Authority  to  represent  estates  of 303 

3.  Balance  due  to  estates  of 294 

4.  Disposition  of  small  claims  due  to  estates  of 256 

5.  Payment  of  claims  of 2d2 

6.  Realty  and  personal  chattels  of 291 

7.  Settlement  of  estates  of 291 

Decided  Cases— 

1.  In  regard  to  reopening  claims 546 

Decision— 

1.  By  Court  of  Claims  in  Meigs's  case  unsupported (^ 

2.  By  Court  of  Claims  regarding  Central  Branch  Union  Pacific  Bail- 

road  200 

3.  By  Court  of  Claims  regarding  compensation  of  subsidized  railways 203 

4.  By  Court  of  Claims,  regarding  Pacific  Railroads 244 

5.  By  First  Comptroller,  appeals  from 511 

6.  By  First  Comptroller  in  Allen's  Account  case 514 

7.  By  First  Comptroller  in  Andrews's  Appeal  case 31 

8.  By  First  Comptroller  in  Brazee'b  case 1 511 

9.  By  First  Comptroller  in  Chief  Supervisor's  Compensation  case 443 

10.  By  First  Comptroller  in  Clarkson's  case 485 

11.  By  First  Comptroller  in  Conger's  Appeal  case 536 

12.  By  First  Comptroller  in  Copy  case 494 

13.  By  First  Comptroller  in  Deceased  Attorney  case 515 

14.  By  First  Comptroller  in  Deceased  Claimant's  case 255 

15.  By  First  Comptroller  in  Detection-Appropriation  case 62 

16.  By  First  Comptroller  in  Drawback  Expiration  case 402 

17.  By  First  Comptroller  in  Dunn's  case 411 

18.  By  First  Comptroller  in  Extra  Fee  case 425 

19.  By  First  Comptroller  in  Guard  case 479 

20.  By  First  Comptroller  in  Hayden's  case 418 

21.  By  First  Comptroller  in  Howard  University  case U? 

22.  By  First  Comptroller  in  Land-Graut  Railroad  Company's  case 129 

2:^.  By  First  Comptroller  in  Lee's  case 39;^ 

24.  By  First  Comptroller  in  Marshal's  Attendance  case 452 
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25.  By  First  Comptroller  in  Marshal's  Expense  case 639 

26.  By  First  Comptroller  in  Marshal's  Guard  case 434 

27.  By  First  Comptroller  in  Nehraska  Five  Per  Cent,  case 252 

28.  By  First  Comptroller  in  Oregon  Marshal's  case 497 

29.  By  First  Comptroller  in  Railway  Compensation  case 193 

30.  By  First  Comptroller  in  Ralston's  case 510 

31.  By  First  Comptroller  in  Rand's  case 393 

32.  By  First  Comptroller  in  Reeside's  appeal 164 

33.  By  First  Comptroller  in  Site  case 154 

34.  By  First  Comptx'oller,  in  Special  Deputy  Marshal's  case 474 

35.  By  First  Comptroller  in  Specific- Appropriation  case 136 

36.  By  First  Comptroller  in  Star-Route  Attorneys'  case 541 

37.  By  First  Comptroller  in  Statute-Time  case 400 

38.  By  First  Comptroller  in  Tax-Sale  case 548 

39.  By  First  Comptroller  in  Wells's  case 406 

40.  By  First  Comptroller  in  White's  case 471 

41.  By  Second  Comptroller  in  Five- Year  Claims'-case 255 

42.  Conclusive  effect  of ^ 167 

43.  Of  accounting  officers 372 

44.  Of  accounting  officers,  fipality  of 176 

45.  Of  accounting  officers  in  settlement  of  claims 407 

46.  Of  Commissioner  of  Pensions,  conclusiveness  of 185 

47.  Of  court  in  regard  to 629 

48.  Of  officers  of  Land  Department  conclusive  in  the  courts  as  to  facts 318 

49.  Of  Secretary  of  the  Interior,  effect  of,  in  settlement  of  land  accounts  . .  247 

50.  Of  Supreme  Court,  as  to  set-off 105 

51.  Of  Supreme  Court,  effect  of  principle  of 238 

52.  Of  Supreme  Court  regarding:  compensation  of  Pacific  railways 203 

53.  Of  Supreme  Court  regarding  dual  salaries 629 

54.  Of  Supreme  Court  regarding  fulfill  ment  of  charter  contracts 201 

55.  Of  Supreme  Court  regarding  interest  on  subsidy  bonds 188 

56.  Relating  to  payment  of  compensation 214 

DeeiHons — 

1.  By  Comptroller,  authority  of xxiv,  xxvi 

2.  By  Comptroller  cannot  be  overruled xxxai 

3.  By  Comptroller,  finality  of 180,546 

4.  By  Comptroller,  value  of xxiv 

5.  By  First  Comptroller,  necessity  for  publication  of xix 

6.  Conclusivness  of  Postmaster-General's 302 

7.  Extent  of  Comptroller's xxxiii 

8.  Of  accounting  officers  before  Congress 253 

9.  Of  administrative  officers,  effect  of 58 

10.  Of  courts  must  rest  on  reason 270 

11.  Of  executive  officers,  conclusivness  of 303 

12.  Of  Postmaster-General  regarding  Reeside's  contract 174 

13.  Of  Supreme  Court,  printing  of 95 

14.  Relating  to  Pacific  railroads 214 

15.  Reversing 167 

16.  Value  of,  rests  on  their  merits xxviii 

Declaratory  Statement — 

1.  Fees  for  a 3 

Decree — 

1.  Affecting  subject  matter 321 

2.  In  Keyser'scase 265 
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Decree— Continued. 

3.  In  personam 321 

4.  In  regard  to  draft  in  Keyaer's  case 298 

5.  In  relation  to 321.328 

6.  In  relation  to  jurisdiction 266 

7.  Of  court 304 

8.  Of  court  of  competent  Jurisdiction,  force  of 267 

9.  Of  court  of  equity  regarding  titles 8 

10.  Of  court  of  law  or  equity  final 177 

11.  Requiring  assignment  of  claim 308 

Deductiant — 

1.  Authority  to  make  in,  contracts 176 

2.  Claims  for  additional 172 

3.  Classes  of 172 

4.  Draft  of  mail  contractors,  subject  to 184 

5.  For  carrying  mails 172 

6.  From  aUowance  to  claimant 102 

7.  Government y  concluded  from  making  additional 173 

8.  Made  by  accounting  officers •. 179 

9.  Power  to  make 166 

10.  Right  to  make 166 

11.  Sixth  Auditor's  statement  of 157 

Deed— 

1.  Authority  of  agent  to  makea 19 

Deeds— 

1.  In  regard  to 461 

Deed  of  Conveyance — 

1.  Vendee — vendor 250 

Defendants — 

1.  Compromise  of,  retained  by  district  attorney 422 

2.  In  judicial  proceedings,  non-resident 262 

D^endanVe  Brief— 

1.  In  relation  to  retention  of  all  compensation 222 

Dtsficiency  Act — 

1.  In  regard  to  original  appropriations 563 

2.  Of  March  3, 1883.    Expenses  and  salary  of  clerk  of  court 100 

Deficiency  Appropriation — 

1.  Availability  of 100 

2.  In  regard  to 542 

3.  In  regard  to  liabilities 553 

4.  In  regard  to  payment  of  assistant  district  attorney  . . . : 542 

D^tett<)ie8— 

1.  Appropriations  to  supply 563 

2.  In  postal  revenues 561,564 

Definite  Aifpropriaiion — 

1.  No  legal  claim  for  greater  amount  than ^ 

Definition— 

1.  Of  "office" 608 

Delaware — 

1.  Assessment  and  collection  of  direct  tax  in 385 

Delaware  Indiana — 

1.  Treaty  with 633 

Delayed  Claim — 

1.  Rule  regarding 398 
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Del  egaie  in  Congress — 

1.  Compensation  of  successor  of 51 

2.  Death  of 51 

3.  Resignation  of 51 

4.  Seat  of,  vacated  by  resolution 51 

5.  Term  of 54 

Delegates  in  Congress — 

1.  Duties  and  privileges  of 56 

2.  Election  of,  governed  by  statute 56 

3.  From  Territories  creatures  of  statute Ill 

4.  How  created 102 

5.  Not  created  by  the  Constitution 102 

6.  Qualifications  of 56 

7.  Rights  of : 47 

8.  Salary  of Ill 

9.  Withholding  compensation  of 102 

Delinquency — 

1.  In  carrying  mails v «  161 

Delin^enoies— 

1.  Finesfor 172 

2.  In  carrying  mails,  fines  for 164 

Delivery — 

1.  In  regard  to  payment  of  debt 571 

2.  Of  a  commission 411 

Demands — (See  Claims,) 

1.  Against  Government,  settlement  of 185 

Denty  Josiah — 

1.  Party  in  District  Commissioner's  case 388 

Departoient— (See  Head  of  Department.) 

1.  Clerks  appointed  by  head  of 242 

Department  Cirenlar— 

1.  No.  83,  June  27, 1883,  practice  regarding  payments 243 

Department  of  Justice — 

1.  As  to  special  or  assistant  attorneys 113 

2.  Bill  toestablish 116 

3.  Establishment  of 115 

4.  Represented  before  the  First  Comptroller 193 

5.  Statute  creating 511 

Department  of  Scrgeant-at-Arms — 

1.  Of Senate,a8to 416 

Department  of  State — 

1.  In  regard  to  consular  appointments 415 

2.  Instructions  to  diplomatic  and  consular  officers 410 

Department  of  the  Inferior— (See  Interior  Department,) 

1.  Selection  of  swamp  lands 580 

Department  of  the  Treasury— 

1.  Settlement  of  accounts  in 106 

Departments  of  the  Government — 

1.  Authorities  conferred  on 606 

2.  Independence  of  the  three  great 109 

Departmental  Practice— {&ee  Practice  ;  Begulations  ;  Usage.) 

1.  As  to  settlement  of  accounts 483 

2.  Authority  of  ancillary  administrator 353 

3.  Certifying  balances 355 

4.  Consuls,  oath,  instructions 415 
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P»ge. 
Depariment^il  Pradioe — Continued. 

5.  In  regard  to  postal  reyenues 561 

6.  In  relation  to  Pacific  railway  companies 217 

7.  In  settling  revenne  acooants 356 

8.  In  the  matter  of  set-off 501 

9.  Mode  of  giving  credit 277 

10.  No  writ  of  error  in 375 

11.  Regarding  disputed  claims • 465 

12.  Regarding  payments 243,544 

13.  Regarding  salaries 435 

Detrimental  BegulatUms— 

1.  In  regard  to 516 

Depariure9-^ 

1.  Of  mails,  record  of  arriYals  and 158 

Deposit— 

1.  Certificate  of 145 

2.  Of  public  money 388 

Depoeit^—- 

1.  Made  by  Richard  Joseph 145 

2.  Of  money  on  account  of  sales 434 

3.  When  and  wheremade 340 

Depoaiiariei — 

1.  Checksdrawn  on 393 

Depoeitione— 

1.  Compensation  of  consular  agent  for  taking 88 

Deputy  Collector — 

1.  Authority  for  appointment  of 551 

2.  Of  internal  revenue,  unreasonable  search .' 73 

Deputy  Collectore — 

1.  Appointment  of  internal  revenue 67 

2.  Developing  frauds  upon  Internal  revenue 63 

3.  Of  internal  revenue,  powers  of 62 

4.  Of  internal  revenue,  salaries  and  expenses  of 65 

5.  Powers  of 77 

Deputy  Marshal — 

1.  Appointment  of 475 

2.  As  to  pay  for  guard 478 

3.  Dejureotde  facto 474 

4.  Expenses  of,  how  paid 639 

5.  Is  not  technically  an  officer 479 

6.  Payment  of  expenses  actually  incurred 639 

Deputy  Marshaln-i^^  Marshal.) 

1.  Are  not  technically  officers 451 

2.  In  regard  to  fees  of 451 

3.  Payment  of 473 

Deputies — 

1.  Appointed  by  the  marshal,  powers  of 476 

Descriptive  Terms — 

1.  Repeal  of  act  by 80 

2.  Repeals  by 84 

Desert  Lands — 

1.  Commissions  and  fees ^ 2 

Designated  Deposiianes— 

1.  In  relation  to 340 
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/>«ti^ati<w— (See  A99ignmenU) 

1.  In  regard  to 619 

Detection — AppropriaHon  case 60 

I>ef€Ctir»— (See  Agent,) 

1.  Authority  of. 60 

Devens,  Charles— 

1.  Attomey-Ctoneral,  opinion  by,  in  regard  to  dual  salaries 630 

2.  Attorney-General,  opinion  by,  in  regard  to  effect  of  statutes 536 

3.  Attorney-General,  opinion  by,  in  regard  to  executive  officers 327 

4.  Attorney-General,  opinion  by,  in  regard  to  Jurisdiction  of  Department 

of  Justice "...  XXX 

5.  Attorney-General,  opinion  by,  relating  to  Pacific  railroads 216 

6.  Attorney-General,  opinion  by,  relating  to  Pacific  railways 199, 207 

7.  Attorney-General,  opinion  by,  relating  to  salaries &39 

8.  Attorney-General,  quoted  regarding  retention  of  all  compensation 221 

Zhmere — 

1.  Rights  of,  in  relation  to  claims 257 

DiamoHd  Match  C(napany— 

1.  Claims  for  redemption  of  stamps 430 

JDiee— 

1.  Appropriation  for 81 

JXkes— 

1.  Insidious  percolations  endanger 73 

IHpUnnatic  atid  C&nsul^ir  Officers — 

1.  Salariesof 410 

Diplomatic  Officer— 

1.  Compensation  of 445,447 

2.  Credentials  of 447 

3.  Relative  rank  of 447 

4.  Right  to  salary 450 

5.  Absence  from  post  of 447 

6.  Recalling 445 

Direct  Tax— 

1.  Account  regarding 358 

2.  Apportionment  of 385 

3.  Ascertainment  and  apportionment  of 367 

4.  Assessment  and  collection  of 384 

5.  Charge  only  on  real  property 364 

6.  Collection  of  unpaid  portion  of ^ 387 

7.  Commissioners  of,  for  Georgia 355 

8.  Corporate  liability  of  Stat« 364 

9.  Deduction  from,  for  payment  of 385 

10.  Equitable  collection  of 387 

11.  Expenses  incurred  in  making 387 

12.  In  regard  to  release  of  claim 385 

Direct  Taxes— 

1.  Assessments  from  delinquent  States 380 

2.  As  to  right  of  set-off 375 

3.  Georgia  charged  with  liability  of 371 

4.  Georgia's  indebtedness  to  Government 361 

5.  In  regard  to  accounts  for 642 

6.  In  relation  to  collection 368 

7.  Legislation  in  relation  to  quota  of 354 

8.  No  release  from  liability  of 375 

9.  Refund  of,  to  Georgia 354 
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Direct  TojBa*— Continued. 

10.  Besolation  of  Honae  of  Representatives  regarding 380 

11.  Sales  of  land  for  non-payment  of 380 

12.  Suspension  of .' 375 

13.  Tabular  statement  regarding 376 

Direct  Tax  AcP— 

1.  Authority  of  State  under 365 

Direct  Tax  CammiBnonere —  ^ 

1.  Discontinuance  of 384 

2.  Duties  of,  devolve  upon  officers  of  internal  revenue 385 

3.  In  relation  to 377 

Direct  TaxSalet— 

1.  Army  and  Navy  provision  regarding 387 

Direct  rraneit^ 

1.  In  regard  to 445 

2.  In  regard  to  consulates 415 

Disallotpance — 

1.  As  to 172 

2.  In  relation  to  delayed  claims 398 

Disallotvancea — 

1.  Against  mail  contractor 182 

2.  For  extra  compensation,  reopening 630 

3.  For  the  price  of  trips  not  performed 174 

4.  Made  by  accounting  officers 76 

Disbursing  Aooounts-^ 

1.  As  to 142 

2.  In  regard  to  stationery 399 

Disbursing  Agent — 

1.  In  regard  to  extra  compensation 631 

Disbursing  Agents — 

1.  Advances  to  special 123 

2.  Claims  paid  by 255 

Disbursing  Clerk— 

1.  Funds  in  hands  of,  at  death 145 

2.  In  regard  to  erection  of  Pension  building 590 

3.  Youchersof 137 

4.  Claims  paid  by 255 

Disbursing  Officer — 

1.  In  regard  to  settlement  of  accounts  of 611 

2.  Papers  relating  to  settlement  of  accounts  of  deceased 146 

3.  Secretary  of  Territory  is  a 103 

Disbursing  Officers— 

1.  Abstracts  in  accounts  oi 143 

2.  Accounts  of 139,525.584 

3.  Adjustment  of  accounts  of •  175 

4.  Claimspaid  by 255 

5.  Commissioners  of  District  are 383 

6.  Delayed  inpayment 333 

7.  Depositing  Government  funds 393 

8.  Obligations  of 388 

9.  Payments  made  by 1 36 

Disbursing  Officer's  Account — 

1.  Settlement  of 485 

Disbursements — 

1.  By  checks 393 

2.  By  executive  officers 319 
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3.  By  Sergeant-at-Arms  of  Honae  of  Representatiyes 47 

4.  For  Freedman^B  Hospital,  table  of 139 

5.  Forspeoifio  objects 142 

6.  In  excess  of  authorized  appropriatione 143 

7.  Of  appropriations 143 

8.  Of  treasurer  of  Howard  University 118 

9.  Bendering  accounts  of,  for  settlement  and  adjustment 389 

JHaclosures—iSee  UnlawfulDisclo9ures.)— 

1,  Which  tend  to  criminate 472 

DiBOontiutuince — 

1.  Of  a  contract  for  carrying  the  mail 164 

DisoreHon— 

1.  Of  executive  officer,  in  relation  to 299 

2.  Of  head  of  Department— compensation 533 

Discretionary  AlUnDane&— 

1.  In  regard  to  extra  compensation (Ql 

DiBcreHonary  Auihority — 

1.  To  expend  money 76 

DisereUonary  Compensation — 

1.  In  regard  to 628 

Discussion — 

1.  By  First  ComptroUer,  of  questions  in  Meigs's  case 615 

Dillon,  John  J'.— 

1.  Attorney  in  Pacific  Railroad  case 2s^ 

2.  Attorney  in  railway  compensation  case 193 

DUHllaOonr^ 

1.  Methods  of 79 

2.  Offtuits 78 

3.  Style  or  mode  of 60 

Distiller— 

1.  Sworn  statements  of 78 

DUHllers— 

1.  Examining  books,  papers,  and  returns  of 77 

2.  Internal  revenue,  requirements  of 71 

3.  Protection  of,  against  unlawful  disclosure 70 

4.  Records  and  returns  of 72 

5.  Supervision  of  the  operations  of 61 

DisHlleries— 

1.  Duties  of  visiting  and  inspecting 66 

2.  Entering  into  and  examining •••  60 

3.  Official  duty  of  examiuing 74 

DisHllery^ 

1.  Enforced  entrance  of 71 

2.  Power  to  enter  into  any 70 

Distillery  Premises— 

1.  Entry  and  search  of , 66 

Distraini— 

1.  Inrelationto 259 

Disir%bute&— 

1.  Rights  of,  in  relation  to  claims 257 

DistrHmiees— 

1.  Inrelationto 257 

2.  In  relation  to  debtor's  domicile « 297 

DistrilmHon— 

1.  Warrant  for  land  after  death 273 
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1.  Marshal  entitled  to  doable  fees  for  eerving  process  in  another 497 

Dtatrict  AdmintBtrator — 

1,  Aaihoiity  of 268 

2.  Rightsof 276 

Diiirict  Aitomeif — 

1.  Agreement  of,  with  plaintiff 574 

2.  Allowance  and  payment  to 644 

3.  Annual  compensation  of 644 

4.  Compensation  of 422,511 

5.  Dntyof 422,425,643 

6.  Emoluments  of  office  of 422 

7.  Illegal  retention  of  money 428 

8.  Judgment  with  interest 573 

9.  Letter  of,  to  First  Comptroller,  regarding  compromise  money  retained 

by 423 

10.  Motion  made  by,  to  tax  in  his  favor  for  services  rendered 423 

11.  Receiving  money  from  defendant 428 

12.  Rightsof 422 

13.  Salary,  pay ,  emoluments  of 427 

14.  Statutory  compensation  of 428 

15.  Snrplusoffees 429 

16.  Suspension  of  accounts  of 424 

17.  Who  received  money  as  compromise  of  suit,  undoubted  integrity  of .. .  430 

Duinct  AUameyfs  A89\$ianU?  Case 113 

DUtnct  Attmmeifi — (See  Attorneys.) 

1.  Accounts  of 507 

2.  Allowances  to  assistants 114 

3.  And  assistants,  payments  of 541 

4.  Approving  the  accounts  of 597 

5.  Assistants  to 113 

6.  Compensation  o( 45 

District  Commissioner— 

1.  Authority  of— appropriations 517 

2.  Bond  of 388 

3.  Obligation  of,  under  his  bond 391 

4.  Responsibility  of,  as  a  disbursing  officer 391 

JHsiriot  Commissioners*  Case 388 

District  Commissioners — 

1.  Accounts  of  disbursements  made  by 388 

2.  Appeal  of,  from  action  of  First  Comptroller 389 

3.  Change  in  membership  of  board  of • 388 

3.  In  regard  to  sewer  contract 520 

5.  In  respect  to  expenditures  by 391 

6.  Obligations  of 390 

7.  Office  and  powers  of 391 

8.  Settlement  of  accounts  at  each  change  in  membership  of 392 

9.  Suits  to  recover  from 391 

10.  Tax  sales — auctioneer 546 

District  Courtr- 

1.  Approving  accounts 507 

District  Govemntent— 

1.  Providing  a  permanent 519 

District  Land  Offices-^Qe%  Land  Qfioes.) 

1.  Inspectors  of 123 
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DiBtrict  Military  Commanden — 

1.  Power  of,  dnring  reconstTnotion 369 

Di9tHot  of  Columhui^— 

1.  Anthority  to  collect  claims  against  United  States  in 284 

2.  Claim  against  corporation  or  person  in 268 

3.  Freedman's  Hospital  in 138 

4.  Government  drafts  not  property  in 276 

5.  Indebtedness  of 521 

6.  In  relation  to  payment  of  draft 262 

7.  Jarisdiocion  of  oonrt  of 262 

8.  Local  assets  for  administration  in 262 

9.  Local  assets  in 268 

10.  Policy  of  the  Qovemment  in  relation  to 274 

11.  Statnsof 274 

12.  Treasury  draft  not  property  in 323 

Diseases^ 

1.  Approach  of  infectious,  by  sea 439 

2.  Preyeuting  introdaction  of  contagions  and  infections 436 

Dissenting  Opinion— 

1.  Of  Justice  Cox,  in  Keyser's  case 344 

Dissenting  Opinions — 

1.  Of  judges  of  the  Supreme  Court xxx 

Difnsion  Dq^Ues— 

1.  Regarding  examination  of  distilleries 60 

Dohhin,  J.  C— 

1.  Secretary  of  the  Navy,  letter  to,  from  James  Campbell,  regarding  deduc- 
tions from  mall  contractor's  pay 180 

Docket— 

1.  In  relation  to  keeping  a  ..— 394 

2.  Not  required  by  statute  to  keep  a 394 

Docket  Entries— 

1.  In  regard  to 403 

Docket  Fee— 

1.  Compensation  of  district  attorneys 45 

2.  In  relation  to  order  of  courts 394 

Docket  Fees— 

1.  In  criminal  cases,  charges  for 403 

2.  In  relation  to 393 

Doctrine— 

1.  Of  Court  of  Claims,  in  relation  to  drafts 283 

2.  Of  res  adjudioata 174 

3.  Regarding  administration 352 

Dollars— 

1.  In  relation  to  payment  of  claims 296 

Domicile— 

1.  Oovemment  recognition  of  laws  of 275 

2.  Inrelationto 353 

3.  In  relation  to  administrator 269 

4.  Laws  of. 268 

5.  Of  creditor,  legal  situs  of  a  debt  follows 280 

6.  OfthePnlliams 346 

7.  Situs  of  claims  follows 256 

Domiciliary  Administrator-^ 

1.  Recognition  of 272 

2.  Recognition  of,  by  Qovemment 276 

3.  Rights  of,  to  drafts 277 
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DomicHiarjf  AdminUtratarB— 

1.  Voluntary  pa3rinent  to • 271 

Domiciliary  Legal  B^^Mentaiive$ — 

1.  Reoognitioii  of  rights  of S86 

2.  Righto  of 286 

Donation — 

1.  Of  lands  to  settlen 2 

Doorkeeper^ 

1.  In  regard  to 419 

Double  Compeneation'- 

1.  In  regard  to  marshal's  fees 500 

Double  Feee— 

1.  Of  marshal,  in  regard  to 497 

2.  Of  marshals  of  Oregon  and  Nevada 493 

Double  Mileages— 

1.  In  regard  to 507 

Doubtful  Language — 

1.  Construction  of 473 

Dougherty,  J.  If.— 

1.  Party  in  indorsement  case • 457 

Drqft^ 

1.  Action  upon,  if  lost 253 

2.  Assignment  of ai 

3.  Decree  of  oonrt  regarding 465 

4.  Direction  as  *o  payment  writtenin 4Gi) 

5.  Disposition  of 515 

6.  Drawer — Drawee 282 

7.  Drawn  by  United  States  on  fYtince 261 

8.  Indorsing — decree 336 

9.  Indorsement  and  payment  of 457 

10.  Indorsement  of 460 

11.  In  favor  of  claimant  in  a  State 333 

12.  In  name  of  dead  man  void 296 

13.  In  relation  to 276 

14.  Is  not  payment 296 

15.  Issuance  and  indorsement  of 168 

16.  Lien  upon 515 

17.  Money  paid  to  claimant  under ^ 

18.  Of  mail  contractor,  regulations  regarding 1$4 

19.  Of  mail  contractors,  acceptance  of. 184 

20.  Of  mail  con  tractors  subject  to  fines,  deductions,  &.c 134 

21.  Paid  on  Dougherty's  indorsement 470 

22.  Possession  by  district  court  Jurisdiction 263 

23.  Power  of  attorney 515 

24.  To  order  of  deceased  person  void 262 

25.  To  the  order  of,  for  the  use  of 457 

26.  Treasurer's 255 

Dr<^/1te— (See  Checks;  Treasury  Drafts,) 

1.  Administration  of 273 

2.  As  bills  of  exchange 571 

3.  Authority  to  indorse 304 

4.  Collection  of »X4 

5.  Drawn  by  Commissioners  of  District  of  Columbia • 454 

6.  Drawn  on  Treasurer,  indorsement  of ; 454 
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7.  Evidencee  of  debt 323 

8.  For  payment  for  mail  transportation 569 

9.  Improperly  withheld,  payment  of. 2d2 

10.  Indorsement  and  collection  of 345,454 

11.  Indorsements,  administrators 256,333,336 

12.  Injunction  against  disposing  of 264 

13.  Ipj auction  against  removing  out  of  jurisdiction 264 

14.  In  payment  of  claims 261 

15.  In  regard  to 554 

16.  In  regard  to  payment  of,  by  Treasurer 317 

17.  In  relation  to  seizure  of 304 

18.  Issued  by  Treasurer 267 

19.  Issued  injpayment  of  claims  in  Keyser's  case 264 

20.  Issue  of,  not  required  by  law 328 

21.  Judicial  control  oyer 320 

22.  Lawful  custody  of 304 

23.  Legal  title  to 294 

24.  Locality  of,  right  to  money  represented  by 277 

25.  Not  property  in  the  District 323 

26.  On  Treasurer  at  Washington 262 

27.  Outstanding  and  unpaid 567 

28.  Payable  at  the  Treasury 261 

29.  Title  to  and  authority  to  indorse 324 

30.  When  constituting  new  contracts 571 

31.  Where  payable 341 

Drake,  CharUa  D, 

1.  Chief  Justice  Court  of  Claims,  quoted  from  in  regard  to  money  in  hands 

of  an  officer 319 

2.  Chief  Justice  Court  of  Claims,  regarding  claim  of  Montgomery  C.  Meigs .  613 

Drawback  EaepiratUm  Case 402 

Drawbacka— 

1.  Of  internal-revenue  tax 21 

Draughtemen — 

1.  Employment  and  payment  of 83 

Dredging-- 

1.  In  harbors  of  Washington  and  Georgetown 40 

2.  Powers  of  attorney  of  contractors  for 40 

Dry  Trust— 

1.  In  regard  to 463 

Dual  Salaries — 

1.  Provisions  against 629 

2.  Statutes  against 636 

Dual  System — 

1.  Of  National  and  State  governments 486 

Dtie  Process-- 

1.  Of  law 262 

Dunnes  Case 410 

Dunn,  David  M.— 

1.  Party  in  Dunn's  case 410 

Duplicate  Certificates — 

1.  In  regard  to 433 

Duplicate  Power — 

1.  Impracticability  of.... 455 

46D83 
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1.  As  to  payment  of 170 

2.  Exaction  of  excessive 573 

3.  Money  received  from  internal  revenue 433 

4.  Of  clerks,  transfer  of 84 

5.  Of  execnti ve  officers,  cannot  be  directed  by  courts 334 

E. 

1.  Due  to  independent  railway  companies S06 

2.  Of  Pacific  railways,  amount  of,  demandable  of 194 

3.  Upon  leased  or  controlled  lines 222 

Eoiementi — 

1.  Asto > 16 

Saai  Ptppertll^ 

1.  Massachusetts,  paper  for  stamps  manufactured  at 80 

1.  Animadversion  of  the  law  upon 65 

1.  Right  of  people  to  be  secure  in  their 73 

Jte,  J.  -fir.— 

1.  Sixth  Auditor,  report  of,  for  payment  of  railway  mail  service 192 

EUcHcn  Proclamation  Ca$e 584 

EWcHon — 

1.  Account  of  chief  supervisor  of 514 

2.  Evidence,  information,  reports 495 

3.  Objection  to  validity  of 585 

4.  Postponement  of 565 

6.  Time  and  place  of  holding 585 

Election  R€Cord9— 

1.  Custodian  of 495 

EUcHond— 

1.  Conduct  of  national  officers  during 490 

2.  Power  of  House  of  Representatives  as  to 584 

3.  Provisions  of  law  regarding 5iS 

4.  Responsibility  of  marshals  during 481 

5.  Right  of  chief  supervisor  of 442 

6.  Validity  of.. 585 

Elections  of  Congressmen^- 

1.  Authority  of  House  as  to 586 

Elective  Franchise^ 

1.  In  regard  to 475 

Elementary  Bookf — 

1.  Asto 15 

Elliott  and  Robinson — 

1.  Attorneys  in  Keyser's  case 3© 

Emolumen  t—(  See  Sa lary  ;  Synonyms, ) 

1.  In  regard  to 608 

2.  Not  an  essential  element  of  an  office 611 

3.  Of  clerk  of  court 99 

Emoluments — 

1.  Appertaining  to  office 4U 

2.  Fixed  by  regulations 89 

3.  Of  a  delegate  to  Congress 51 

4.  Of  clerk  of  court 97 


Digitized  by  VjOOQIC 


Index  to  Decisions.  733 

Pa^e. 
^m  0  {nmeii  to— Cod  tinaed. 

5.  Of  clerk  of  Sapreme  Court 92 

0.  Of  clerk  of  snpreme  court  of  District  of  Columbia 94 

7.  Of  QoYemment  monopolized  by  fayored  few 628 

8.  Of  Supreme  Court  clerk 96 

9.  To  registers  and  receivers 3 

Emolument  Betum — 

1.  Items  charged  against  district  attomej  in 423 

2.  Made  by  clerk  of  Supreme  Court... 93 

Employ^^ 

1.  Employment  and  payment  of 83 

Emp\oy49 — 

1.  Assignment  of  unofficial 74 

2.  Compensation  of 137 

3.  In  intern al-revenne  service* 75 

4.  In  regard  to 535 

Enacting  Clause— 

1.  Quoted,  asto 133 

Enactments — 

1.  Genera],  specific,  particular,  special ^        66 

Encumhrance — 

1.  As  to  salary 102 

^Endeavoring  to  Afreet — 

1.  As  to  expenses  and  allowances  of  deputy  marshals 641 

Engineer — 

1.  Difference  between  architect  and 618 

2,  In  regard  to  new  Pension  Building 588 

Engineering — 

1.  Education  of  Army  officers 631 

Engraving  and  Printing — 

1.  Work  of  Bureau  of 82 

Entry— 

1.  Usage  regarding  examination  of  premises 60 

Entries— 

1.  In  docket,  in  relation  to 395 

Entry  and  Search —     « 

1.  Power  of 66 

Envoy  Extraordinary — 

1.  Rights  of 445 

Squitahle  Claim — 

1.  In  regard  to 460 

Mquitdble  Eights— 

1.  Creation  of 19 

2.  In  registered  certificates 8 

3.  In  relation  to 302 

4.  Not  recognized  by  executive  officers 465 

Equitable  Title— 

1.  Determination  of .* 308 

2.  In  relation  to 31^ 

3.  Of  claimant,  determination  of 263 

4.  To  land  in  therailroad  company 319 

Equity — 

1.  Courts  of 8 

2.  Distinction  between  law  and 461 
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I.  Of  District  of  Columbia,  anthority  and  jariadiction  of 321, 332 

1.  Exercise  of : 469 

Mxi  2.  Set-oflf  a  subject  of 506 

3    :^  3.  Trust,  being  a  subject  of 308 

4.  Trust,  indorsement 465 

'Equity  Pmcer^ 

1.  To  compel  assignment  by  decree 329 

Errata — 

1.  List  of n 

lErrcneous"  Payments — 

1.  Bunning  accounts 373 


l.|?Certified  balance  founded  on 172 

2l  In  relation  to  a  proceeding  for 361 

3.| Negligence  in  not  discovering 171 

1.  In  "calculation,  as  to Zf2 

2.  In  calculation,  correction  of 374 

3.  In  regard  to  perpetuation  of €16 

4.  To  be  corrected  by  '*  intelligeut  reader,''  in  regard  to n 

ErrcT^of  Law  or  Fact-- 

1.  Correcting 357 

2.  lufregard  to  action  of  Comptroller 375 

3.^Inlrelation  to •  373 

Ei9eno&— 

1.  Of  law 74 

Estate— 

1.  Disposition  of  claims  due  on 257 

2.  Of  decedents 516 

Eetatss^ 

1.  Succession  to 295 

Estimates— 

1.  For  appropriations 143 

2.  For  deficiencies 252 

S3.  In  regard  to  sewer  contract 518 

4.  Of  expenses  for  collecting  internal  revenue 62 

EsUfppel — 

1.  Asjlo 511 

2.  As^to  subcontracts 34 

:3.  Duty  of  accounting  officers  in  relation  to 295 

4.  Effect  of  judgment 5^ 

i5.  Effect  of,  on  Government 171 

5.  From  asserting  invalidity  of  draft 2^ 

7.  In  regard  to : 463,571 

•8.  In  regard  to  judgments 4® 

9.  Legal  principle  of 171 

10.  Of  Union  and  Pacific  Railway  from  denying  ownership  in  Utab  and 

Northern  Railway 2»B 

EvanSf  John  G,— 

1.  Condition  in  bond  of 123 

2.  Party  in  Special-Disbursing-Agent's  case IS 

Evictions — 

1.  Under  act  May  9, 1S73,  diie:;t  taxes 383 
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1.  As  to  fraud  in  internal  reyenue 78 

2.  Before  Comptroller  in  relation  to 354 

3.  Execntive  officers,  duties  regarding 465 

4.  In  regard  to  chief  snperyisors  of  elections 491 

5.  Of  final  payment  of  certificate 8 

6.  Of  witnesses,  compensation  for  filing 403 

7.  On  which  Comptroller  acts : 3b3 

Evidence  of  Debt-- 

1.  In  relation  to 275 

Evidenoee  of  Dehi-- 

1.  Authority  over 273 

Examination — 

1.  By  district  attorney,  fees 512 

2.  In  regard  to  marshals' fees,  when  there  is  no 451 

Examinations^ 

1.  Appointments  without 39^ 

2.  Before  a  commissioner,  in  regard  to  deputy  marshals 63^ 

3.  Fees  for  services  in  criminal 39d 

4.  Pay  for  guard 47^ 

Exceptions — 

1.  Engrafted  on  a  statute,  in  regard  to... 625 

2.  Inregard  to 565 

3.  Hegu^ing  holding  incompatible  offices 489 

4.  To  prohibition  in  section  1765,  Revised  Statutes 634 

5.  To  taking  power,  implication 54ft. 

Excessive  Duties — 

1.  Exactionof , 5735 

Exchange-Property  case 11^ 

Exclusive  Benefif^ry — 

1.  Indorsement  of  draft 463: 

Execution — 

1.  Internal-revenue  seizures 71 

Executive— 

1.  Cannot  make  laws 67 

2.  In  regard  to  appointments 412 

Executive  Acts — 

1.  Validity  of 180 

Executive  Authority — 

1.  As  to  set-off 102 

2.  Relation  of,  the  Judicial  authority xxxiii 

Executive  Branch— 

1.  Encroaching  bpon,  powers  and  duties  of 532 

Executive  Common  Law — 

1.  Adopted  by  courts 295 

2.  Right  of  representative  of  a  decedent 261 

Executive  Department — 

1.  Of  the  Government  in  relation  to 334 

2.  Regarding  certificate  of  Comptroller 361 

Executive  Departments — 

1.  Claim  pending  in 546 

2.  Findings  of xxix 

3.  Guided  by  enabling  act 250 

4.  In  regard  to  construction  of  laws xxix 

5.  In  relation  to  rights  of  citizens 290 
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6.  Interpreting  the  Constitntion 236 

7.  Removal  of  archires 14 

Executive  Document — 

I.  Senate  asks  information  regarding  assistant  attorneys 113 

Bxeeutice  Duty — 

1.  Courts  cannot  be  required  to  perform • 597 

2.  Courts  cannot  interfere  with 301 

3.  Interference  with 312 

4.  Payment  of  warrant  is  an 263 

5.  Statute  requires  full  performance  of 263 

Executive  Duties^ 

1.  Performance  of 588 

Executive  Jurisdiction — 

1.  Of  accounting  officers 362 

Executive  National  Common  Law— 

1.  A  complete  system  of 292 

2.  In  regard  to  a  system  of xxvin 

3.  In  relation  to  the  Grovemment 271 

Executive  Officer — 

1.  Court  cannot  interfere  with  powers  of 303 

2.  Discretionary  authority  of 303 

3.  Judgment  of,  as  to  his  own  jurisdiction  not  conclusive 302 

4.  Power  and  duties  of 301 

Executive  Officers— 

1.  Claims 463 

2.  Conclusiveness  of  decision  of 176 

3.  Consideration  and  respect  for 606 

4.  Control  over,  by  Congress 236 

5.  Determination  of,  as  to  whom  payment  shall  be  made 306 

6.  Disbursements  by 319 

7.  Duty  of,  as  to  ancillary  administrators 274 

8.  Duty  of,  regarding  assignment  of  claims 308 

9.  Effect  of  decree  of  court 332 

10.  In  regard  to  appointment  of 609 

II.  In  relation  to  Judicial  questions  at  law 302 

12.  In  relation  to  mandamus  and  injunctions 330 

13.  International  law  as  to 284 

14.  Jurisdiction  of 172,284 

16.  Jurisdiction  of,  as  to  set-off 506 

16.  Jurisdiction  of  courts 332 

17.  Mistakes  of 510 

18.  Not  amenable  to  the  courts   ^ 276 

19.  Not  controlled  by  local  common  law 291 

20.  Payment  by,  of  assigned  claim 263 

21.  Powers  and  Jurisdiction  of 464,467 

22.  Restrictions  on  power  of 214 

23.  Rights  and  duties  of,  regulated  by  usage 256 

24.  Settling  conflicting  interests 466 

2.5.  Statutory  authority  of 329 

26.  Validity  of  acts  of 363 

Executive  order — 

1.  Quoted,  regarding  incompatible  offices 488 

2.  Regarding  conduct  of  national  officer  during  elections 490 

3.  Regarding  offlceholding  under  National  and  Stat«  Governments 486 
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Exwutive  Power — 

1.  Bonds,  land  scrip 328 

2.  Jadicial  anthority  cannot  prevent  exercise  of 263 

3.  Separation  of,  from  legislative  and  judicial 301 

ExeouUve  Practi<i^-~{^^^  PraoHce  ;  Departmental  Praotice ;  Usage.) 

1.  As  to  corporations 290 

Executive  Usage— 

1.  Domiciliary  executors  and  administrators 297 

Executor— {Qee  Administrator;  Guardian.) 

1.  Daties  and  responsibilities  of 259 

2.  In  regard  to 516 

3.  In  regard  to  appointment  of 570 

4.  In  relation  to  snit«  in  District  of  Columbia 268 

5.  Partial  account  of 177 

6.  Transfer  of  bonds  to : 87 

Executors-' 

1.  In  any  State,  rights  of,  in  courts  of  District  of  Columbia 284 ' 

2.  Rights  of 345 

Exemption — 

1.  Statutes  conferring 689 

Exequaturs — 

1.  Issued  by  foreign  Government 413 

Exhausted  Balances — 

1.  Inregard  to 560 

Existing  Contracts — 

1.  Exceptions  in  covering-in  act  regarding 554 

2.  Fulfillment  of 567 

Existing  Law — 

1.  Court  of  Claims  quoted  regarding  force  of 619 

2.  In  regard  to  an 617 

Existing  Laws— 

1.  As  to  use  of  appropriations 118 

Ex  parte  Evidence — 

1.  In  regard  to  claims xxxni 

Expediency — 

1.  Doctrine  of 73 

Expedited  Mail  Service— 

1.  Statute  regulating xx 

Expenditures — 

1.  For  discovering  violations  of  internal-revenue  law 67 

2.  In  excess  of  appropriations 567 

3.  In  regard  to 530 

4.  In  regard  to  legal 485 

Expense  Accounts— 

1.  Rendering  miscellaneous  internal-revenue 67 

mses— 

1.  For  fractions  of  days,  as  to 642 

2.  In  contesting  elections « 49 

3.  Incurred  by  State,  claims  for 365 

4.  Incurred  during  fiscal  year,  payment  of 134 

5.  Of  attorneys 116 

6.  Of  deceased  pensioners 186 

7.  Of  Government,  payment  of. 525 

8.  Of  special  attorneys 113 


Digitized  by  VjOOQIC 


728  First  Comptroller's  Office^  Treasury  Department. 

J^NM9— Oontinaed. 

9.  Right  to  maximmn  per  diem 639 

10.  Used  as  meaning  liabilities 135 

ifiEpffi«e«  of  CourU — 

1.  Asto 108 

JE^«ii«ea  of  IH$tric^^ 

1.  Settled  and  adjusted  by  accounting  officers 386 

Ea^ralion  of  Statute— 

1.  By  its  own  limitation 440 

JBaq^lanaiionf-^ 

1.  Of  suspensions  must  be  sworn  to .*. 483 

Esq^as  PtoviBiant— 

1.  Repeals  by 84 

Bxpreas  Term* 

1.  As  to  appropriations 91 

Ssqfreis  Trusts 

1.  In  regard  to ~ 466 

Sxpre89  WordB— 

1.  In  regard  to  extra  compensation GSU 

Ss^t98ly  Authorised  hp  Law-- 

1.  In  regard  to  expression 621 

Bxtinguithmeni^ 

1.  In  regard  to 570 

JSxtoTtioft— 

1.  In  regard  to  extra  pay 637 

2.  Under  color  of  office 427 

Extra  Allowance.    (&te  Extra  Ccmpen$atien ;  Pay.) 

1.  In  regard  to -.  636 

Extra  Allawanoea— 

1.  As  to  district  attorneys 427 

Extra  Compensation — 

1.  Asto i 89 

2.  Congressional  action  regarding €89 

3.  In  regard  to  allowances  of €26 

4.  In  regard  to  claims  for 621 

5.  In  regard  to  General  Meigs's  claim  for 626 

6.  Mr.  Justice  Davis  quoted  regarding  prohibition  of €22 

7.  Must  be  expressly  authorized  by  law •..  621 

8.  Prohibitions  of  statutes 621 

9.  Tofavored  officers 627 

10.  To  retired  army  officer,  as  to  authority  for  payment  of 588 

Extrad%ii<m — 

1.  Of  a  criminal,  certificate  for 180 

Extra  Duip— 

1.  Of  custom-house  officer 615 

Extra  Duties— 

1.  Practice  in  Departments  regarding €27 

Extra  Fee  Case 422 

Extra  Pay — 

1.  Allowed  to  subcontractor  as  indemnity  for  service  dispensed  with 26 

2.  For  carrying  mails .\ 162,163 

3.  For  extra  services 635 

4.  Practice  in  Departments  regarding 627 


Digitized  by  VjOOQIC 


Index  to  Decisions.  729 

Extra  Service^-' 

1.  Compensation  for,  muBt  be  expressly  authorized  by  law 505 

2.  Denying  compensation  for ., 599 

3.  In  regard  to  compensation  for 021 

4.  Beopening  claims  for « 630 

EodrtMrdinary  Expensea — 

1.  Of  marshals 481 

F. 

Failure— 

1.  In  carrying  mails 164 

Failures— 

1.  In  mail  trips 157 

Fair — 

J .  In  regard  to  sleeping  cars 528 

FairchUd  Paper  Company — 

1.  Contract  with 80 

Fad— 

1.  Presumption  of,  as  evidence 8 

Fact9— 

1.  Must  be  foundation  of  action 318 

Falae  Deecription— 

1.  In  the  record,  rejection  of 376 

FaUe  Pretenee— 

1.  Entry  and  examination  of  distillery  under. 73 

FiiUlir-'  4 

1.  Failareby.: 174 

2.  Of  contractor  or  carrier  of  mails 165 

Fedmal  Ccwrte— (See  National  Courts,) 

Federal  Oovemment — 

1.  Power  of  courts  affecting  rights  of 316 

2.  Supreme  allegiance  to 369 

Fe»- 

1.  Compulsory  accounting  for 424 

2.  In  regard  to  marshals 451 

Fees — (See  Hjfnonipns.) 

1.  Called  commissions,  in  the  fee  bill 4 

2.  Disallowance  of  claim  for 76 

3.  For  copies  of  opinions  of  court 100 

4.  For  selection  of  swamp  lands 561 

5.  In  criminal  cases 115 

6.  Inregardto  commissioner'B 472 

7.  In  regard  to  consular  officers 411 

8.  In  relation  to 393 

9.  Of  chief  supervisors  of  election 443 

10.  Of  clerk  of  court,  letters  of  Chief  Justice,  regarding 101 

11.  Of  clerk  of  Supreme  Court 92 

12.  Of  clerk  of  supreme  court  of  District  of  Columbia 94 

13.  Of  commissioners,  how  provided  for 408 

14.  Of  provincial  justice  of  the  peace 88 

15.  Of  registers  and  receivers 2 

16.  Of  United  States  commissioners 452 

17.  Payment  of  in  criminal  cases 393 

18.  Payment  of,  to  clerk  of  Supreme  Court 94 

19.  Retaining  money  taxed  in  addition  to  prescribed 422 

20.  Returns  of,  by  clerk  of  court ; 97 
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1.  Extra  compensation  of  district  attorneys 427 

2.  In  relation  to 393 

Fees  and  CommUHane-^ 

1.  Note  regarding 3 

2.  Regarding  table  of 3 

Fees  and  Coete — 

1.  In  relation  to 409 

Felanjf— 

1.  As  to 109 

F^ffee^ 

1.  In  regard  to 463 

Fidmciariea — 

1.  In  relation  to  Jurisdiction  over  money 319 

FVt^  AudiUn^ 

1.  Account  with  State  of  Georgia 355 

2.  Action  of,  regarding  unused  stamps 434 

3.  Fruit  distilleries 61 

I.  Of  Supreme  Court 96 

Filing  Evidence-- 

1.  In  relation  to 409 

Final  Deoieion— 

1.  By  First  Comptroller  in  Keyser's  case 353 

2.  Executive  officers  not  bound  to  await 263 

3.  Of  accounting  officer 374 

i'liuil  Decree^ 

1.  Against  Secretary  of  the  Treasury 349 

Final  Injunction^ 

1.  Against  Secretary  of  the  Treasury '. 348 

Final  Judgment-- 

1.  As  to  interest  on  a 575 

2.  Charging  interest  on 573 

3.  Jurisdiction  of  court  after 578 

4.  Of  court 374 

Final  Settlement— 

1.  Corrections  in 373 

Finances  of  the  State— 

1.  Administration  of 331 

Finanoial  Department— 

1.  Of  the  Government 353 

Fine— 

1.  Imposed  on  mail  contractor 182 

Fines— 

1.  Draft  of  mail  contractors  subject  to 184 

2.  For  delinquencies  in  carrying  mails 164 

3.  Remission  of 159 

Fines  and  Deductions— 

1.  Sixth  Auditor's  statement  of ' 157 

Fines  upon  Coniraeiors— 

1.  Authority  to  impose 165 

Fire-escapes— 

1.  Superintending  erection  of ^ 596 

Fires— 

1.  Destruction  of  records  by 14 
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Firai'Class  Postmastera — 

1.  As  to 537 

Ftrai  Comptroller — 

1.  Action  of,  cannot  be  changed xxvii 

2.  Action  of,  regarding  nnused  stamps 434 

3.  Adjustment  of  accounts  by 93 
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3.  On  behalf  of  creditors 319 


Digitized  by  VjOOQIC 


Index  to  Dedaians.  739 

Pftge. 
Ganger — 

1.  UnreasoD  able  search  by  internal  revenue 73 

Gaugere— 

1.  Appointment  of  internal  revenne • 67 

2.  Salaries  and  exi>en0esof 65 

General  Inttniian^&ee  Intention,) 

1.  Of  testator  as  to  disposition  of  bonds... 87 
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6.  In  regard  to  appointment  of 609 

7.  Not  made  an  officer  by  act  of  August  7,  1882 609 

8.  Prohibitions  against  extra  payments  to 623 

9.  Status  of,  as  a  retired  Army  officer 601 

General  Order — 

1.  Regarding  retired  Army  officers 610 

Chneral  Ordere — 

1.  As  to  assignments 36 

2.  Shipping  freight 128 

General  of  the  Army — 

1.  In  regard  to  set-off 503 

General  Frovieione— 

1.  Of  statutes : 32 

General  Revenues^ 

1.  Inregard  to 561 

General  Sigh^— 

1.  Enforcement  of 289 

C^eneral  Bute— 

1.  As  to  property,  rights,  ii^uries 289 

2.  In  regard  to  effect  of  statutes 539 

General  Bulee— 

1.  Cohetruotion  of  repeals 85 

General  Worde— 

1.  Construction  of • 242,421 

2.  Disturb  not  a  special  power 215 

3.  Effect  of 67 

4.  Inregard  to ,.••-• 475 

Geodetic  Swrveg-- 

1.  Allowances  for 627 

Geographical  State— 

1.  Cannot  be  charged  with  a  liability..... 372 

Georgia  Caee 354 

Georgia  Caee  (addition  to) 642 

Georgifk— 

1.  Account  of,  for  direct  tax 356 

2.  Amount  appropriated  for,  used  as  set-off 356 

3.  A  political  corporatj9  State,  May  29, 1868 355 
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Pace- 
Oeorgia — Continued. 

4.  Balance  dae  from 361 

5.  Certificate  of  Comptroller  charging  liability  of :^ 

6.  Charging  liability  of  political  corporate  State  of 366 

7.  Civil  officers  in,  during  reconstmction 370 

8.  Congressional  repreeeutation  of 370 

9.  Considered  as  a  political  body 356 

10.  Credit  for  supplies 356 

11.  Credits  in  register's  office  for 356 

12.  Civil  existence  of 357 

13.  Direct  tazea— appropriation 360 

14.  Existence  of  State  of 368 

15.  Functions  of  State  government  exercised  by 371 

16.  Legality  of  State  government 370 

17.  Legal  State  government  in 357,369 

18.  Liability  against 358 

19.  Order  assigning  to  third  military  district 370 

20.  Ordinance  of  secession 369 

21.  Question  as  to  existence  of,  as  a  State  on  the  29th  of  May,  1868 361 

22.  Ratification  of  Confederate  constitution 369 

23.  Refund  of  direct  tax  to  State  of 354 

24.  Reorganization  of  State  government 370 

25.  Restoration  of. 357 

26.  Restoration  of  State  government , 370 

27.  Set-off  against 375 

28.  Statutes  of,  regarding  direct  tax 364 

Owman  Ocean— 

1.  Snrgings  of,  as  to  small  things 73 

1.  In  regard  to 570 

Oi/u- 

1.  As  to  district  attorneys 426 

Gi^nt  Henry  D.— 

1.  Attorney-General,  opinion  by,  regarding  decisions  of  the  Comptroller..  332 

2.  Attorney-Oeneral,  opinion  by,  regarding  compensation IFQ3 

Olovea— 

1.  Duty  on '. 171 

€Mden  Rule— 

1.  Of  construction 60 

Ooodman,  William— 

1.  Party  in  Mississippi  Central  Railroad  Company's  case 555 

Owemment — 

1.  Ability  and  willingness  to  pay 575 

2.  Adjustment  of  demands  against 185 

3.  A  republican  form  of : 370 

4.  As  a  debtor  subject  to  no  local  control....^ 270 

5.  As  an  independent  department  of 97 

6.  As  creditor,  priority  of 258 

7.  Asserting  claim  against 272 

8.«  Authority  of  officers,  agents,  or  employes 578 

9.  Commissions  paid  by 2 

10.  Doctrine  of  equal  powers  of 301 

11.  Effect  of  Comptroller's  decision  on  Executive  branch  of 546 

12.  Estopped  from  asserting  mistakes  of  its  officers 510 

13.  Expenses  of,  for  fiscal  year 542 
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Gope/-R}»#^f— Cod  tinned. 

14.  Holding  office  nnder  national  and  State 486 

15.  How,  when,  and  to  whom,  debts  of,  are  paid 300 

16.  In  regard  to  consent 458 

17.  In  relation  to  administration S74 

18.  In  relation  to  title  to  land 318 

19.  In  relation  to  title  to  pnblio  lands 318 

20.  Interference  with,  in  paying  its  debts 274 

21.  Invasion  of  rights  by 74 

22.  Jurisdiction  of,  as  to  set-off 506  < 

23.  Laws  and  ncEages  of-^-debts 275 

24.  Not  liable  for  interest  on  final  judgment 573 

25.  Obligation  of,  as  to  contracts 525 

26.  Payment  of  compensation  by,  to  railroad  companies 214 

27.  Payment  of  debts  by 338 

28.  Privileges  of,  as  a  debtor 271 

29.  Right  of,  to  make  a  set-off 105,360 

30.  Right  of,  to  services  without  compensation 600 

31 .  Right  of,  to  withhold  compensation  for  carrying  mails 196 

32.  Rights  of,  as  to  Pacific  railways 194 

33.  Technical  synonyms  of  the  pecuniary  remunerations  made  by 141 

34.  Ubiquity  of,  throughout  the  Union 275,341 

35.  When  charged  with  a  liability 599 

Government  Bond8^{Hee  Bands.) 

1.  As  to  land  grant  railroad  companies 127 

^.  Creditor's  bill—judgment 328 

3.  Pacific  railroads,  built  by  aid  of 240 

Government  Claime — 

1.  Paid  by  one  rule 292 

Government  Debie — 

1.  In  relation  to 346 

2.  No  judicial  control  over 300 

Government  Draf\» — 

1.  Maryland  administration  statute 281 

Goftesmm/ent  Freight — 

1.  Shipments  of 213 

Government  Fund-~{Qee  Fund,) 
Government  Indehtedneee — 

1.  No  local  situs  in  District 349 

Government  Interference — 

1.  With  private  rights 226 

Government  Officere — 

1.  Non-liability  of  to  suit,  or  judicial  control 304 

Government  Patents —  ' 

1.  Of  land  to  Indians 251 

Government  PrinHng-Offioe— 

1.  Only  public  printing  allowed  to  be  executed  in 97 

2.  Protection  of,  from  fire 598 

3.  Printing  and  binding 95 

4.  Public  printing  to  be  executed  at  the 96 

Government  Property — 

1.  Proceeds  of .' 122 

2.  Taxes  on 249 

Government  Supplies-^ 

1.  On  railroads 204 
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Ocvmrfwr  of  TexoM^ 

1.  I^Jnnotioii  against,  land-grant  railroad 318 

Orammaiioal  Canvtructiom — 

1.  Of  act  of  Match  3,  1873 804 

Qrand  Jury — 

1.  Serrioes  before  a 45 

Orani^ 

1.  Of  lands,  title  created  by t96 

QranU^ 

1.  Oflandsjin  relation  to 248 

2.  Oflands,individnal  Indians 251 

Qraiuity^ 

1.  In  addition  to  consideration  for  compromise 429 

2.  In  regard  to  payment  of  General  Meigs 600 

3.  Paid  to  district  attorney 422 

Gray,  A,  A— 

1.  Party  in  Ralston's  case 507 

Ortat  Briiaka^ 

1.  Claims  between  this  country  and 341 

2.  Treaty  with,  award  in  favor  of  Pemberton 312 

OrMn^  Jame$  A, — 

1.  Attorney  in  Georgia  case 359 

CrrfowmcM— 

1.  Right  of  discussing 73 

Griiwold,  A,  )F.— 

1.  Attorney  in  Schell's  case \ .*     574 

Ora$9  Beoeipt9— 

I.  In  regard  to  salary  of  postmasters 537 

Orundg,  Felix— 

1.  Attorney-General,  opinion  by,  regarding  decisions  of  the  Comptroller.      372 

2.  Attorney-General,  opinion  by,  regarding  compensation 533 

OuardCkue 478 

OuMrd— 

1.  In  relation  to..... 410 

2.  Mileage  for 434 

3.  No  flee  provided  for  attendance  of 479 

4.  Not  an  officer 480 

5.  Transporting  criminals • 481 

6tMird»— (See  Deputy  MarehaU. ) 

€hiardian—(BeeAdmM$trator;  Ceetui  Que  l\ru$i;  Eaeeoutar.) 

1.  Authorityof 286 

2.  In  relation  to 259 

3.  Partial aoconnt of I..      177 

ChMrdianB— 

1.  Jurisdiction  over  money 319 

2.  Payments  to 287 

Ouardinif  Pfieanere-- 

Feesfor 410 

CrMaiio— (See  Peruvian  Ouano) 
Ouihrief  Jamee— 

1.  Secretary  of  the  Treasury,  quoted  regarding  Comptroller's  decisions...     xix 
6h»<taia«,  John  B,— 

1.  Party  in  Site  case 154 
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Hdidtat—(&ee  DamioiU.) 

1.  In  relation  to  aeat  of  GoTernment 350 

Hallawell,  J.  B.— 

1.  United  States  attorney,  letter  of,  regarding  pay  of  deputy  marshals .. .  473 
HaUUatPs  Case— 

1.  Affirmation  of r 263 

HoXsieady  E/minel  P.— 

1.  Administrator  of  John  J.  Pnlliam  and  John  N.  Pnlliam 267 

2.  Party  in  Keyser's  case 263 

3.  Right  of,  to  indorse  certain  Treasury  drafts 268 

Banoock,  W.  F.— 

1.  Administrator  of  John  J.  Pulliam 267 

Harris  J  George  E.— 

1.  Attorney  in  Pease's  case 501 

Hartf  SUmeon — 

1.  Contract  and  assignment 42 

Ha^den'e  Case— 
Hayden,  Eemry  F, — 

1.  Chief  engineer  of  the  Senate,  party  in  Hayden's  case 416 

Bead  of  Department^ 

1.  As  to  authority  of 605 

2.  Authority  of,  over  appropriations 135 

3.  Authority  of,  over  credits  or  allowances  made  by  predecessor 372 

4.  Authority  of,  regarding  leayee  of  absence 529 

5.  Authority  of,  to  detail  a  clerk 526 

6.  Discretion  of,  as  to  extra  compensation 601 

7.  Duties  and  responsibilitiee  of 292 

8.  In  regard  to  assignment  to  duty  of  retired  Army  officer 611 

9.  Services,  supplies,  repairs 136 

Bead  of  Department — 

1.  Claims  referred  by 286 

Heads  of  Departments — 

1.  Additional  duties  imiM>sed  on 620 

2.  Appointments  by 125 

3.  As  to  disbursements 125 

4.  Authority  of,  to  appoint  clerks 242 

5.  Certified  balances ^ 374 

6.  Discretion  of,  regarding  extra  compensation 628 

7.  Presenting  Congress  with  estimates  of  deficiencies 252 

HeadofFamilg- 

1.  Sales;  direct  tax 382 

Hearing  and  Deciding — 

1.  Fee  of  United  States  commissioner  fDT 471 

2.  On  more  than  one  criminal  charge  a  day 472 

Hearth  of  DistiUer— 

1.  Sacredness  of .  74 

Heirlooms^ 

1.  In  relation  to 269 

Heirs  of  an  Intestate— 

1.  Rights  of 337 

Herronf  A.ndrew  o.— 

1.  Party  in  Election-Proclamation  case 

Highioaye— 

1.  As  to  public 130 
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Billy    N.    P.— 

1.  bill  introduced  by ;  money  order xx 

Hire — ( See  Synonyms, ) 
-History— 

1.  Of  Congressional  action— Pacific  Railways 212 

2.  Of  legislation  and  action  regarding  Railway  Compensation  case 193 

Bist&rioal  FacU— 

1.  Consideration  of,  regarding  direct  tax  of  Georgia. .*. 968 

JEToar.  Ebeneztr  R, — 

1.  Attomey-Generali  opinion  of,  regarding  decisions  of  Comptroller 372 

Eohh9y  Th4mas  J.— 

1.  Payments  by,  for  supervision  of  stamp  paper 60 

Hohson,  H.  P.— 

1.  Administrator  of  John  N.  Pulliam 867 

Holland— 

1.  Dikes — ramparting — as  to  small  things 73 

Home  Creditors — 

1.  Policy  of  nations  to  protect 349 

2.  Protecting  interests  of '. 297 

Homestead  Applicant — 

1.  Commission  paid  by 3 

Homestead  Commissions — 

1.  In  regard  to 583 

Homestead  Entries — 

1.  In  regard  to .1 583 

Homestead  Lands — 

1.  Commissions  and  fees 2 

Hospital—iSee  Freedman*s  Hospital.) 
Hospital  Service — 

1.  Pay  for .' 142 

House  Bill— 

1.  To  secure  indemnity — subsidy  bonds 211 

House  Committee  on  Elections — 

1.  Views  of  members  as  to  election  of  Delegates 55 

House  Contingent  F\ind — 

1.  Inregard 530 

Householder — 

1.  Property  of,  exempted 5S9 

House  of  EepresentaUves — 

1.  Authority  of  officers  of 532 

2.  Claims  reported  to  Speaker  of 486 

3.  Delegates  in 47 

4.  Resolution  introduced  into,  by  Mr.  Lawrence  regarding  indemnity  of 

subsidy  bonds 211 

5.  Resolution  of,  regarding  direct  taxes 380 

6.  Sole  Judge  as  to  election  of  members 586 

House  Resolution — 

1.  Index  to  Congressional  Record 529 

Houses — 

1.  Right  of  people  to  be  secure  in  their 72,73 

Howard  University  Case 116 

Howard  University — 

1.  Appropriations  for  repairs  of 116, 117,118 

Huhhard  4"  Eing^ 

1.  Creditors  of  Larkin  &  Patrick 40 
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HugJiw,  Bobert  M.^ 

1.  Jadge,  opinion  of  oircoit  ooart  in  Balaton's  case  quoted 508 

Hugusy  W,  5.— 

1.  Contractor  for  supplies 40 

I< 

IdenHtif— 

1.  Evidenceof , 37 

2.  Is  not  similarity 444 

lUegal  All<wanoe9 — 

1.  In  relation  to 723^ 

Illegal  F6e9 — 

1.  Responsibility  of  Gk>yerDment  for  exactions  of 575 

Illicit  Distillers— 

1.  Organized  movement  against 67 

Illinois— 

1.  Five  per  cent,  on  proceeds  of  sale  of  public  lands  in 644 

Impartial  Juries — 

1.  Trial  by 73 

Implicaii<m — 

1.  Repeal  by 504 

'2.  Repeal  of  act  by 80 

3.  Taking  power  by 550 

Implied  AuihoHty  Case 80 

Implied  Power— 

1.  In  regard  to '. 549 

Implied  Repeal— 

1.  Rule  of 85 

Imparting  Words — 

1.  Into  statutes,  danger  of 617 

Imprisoning— {^e^  Arrest ;  Warrant) 

1.  In  regard  to 474 

InMeni»—  ' 

1.  Are  supplied  by  intendments 80 

Incomes — 

1.  Of  public  officers,  increase  of 627 

Income  Tax— 

1.  Repayment  of 586 

Incompatmiiiy  Case 486 

IneompaHbilitg — 

1.  In  offices,  what  constitutes 488 

2.  Of  the  designation  and  the  appointment  of  General  Meigs 600 

Incomphahle  Offices — 

1.  Executive  order  regarding 489 

2.  In  regard  to  holding * 487 

Inconsistenejf — 

1.  In  construction 74 

Incorporeal  Rights — 

1.  Are  coextensive  with  the  United  States 270 

2.  Inrelationto - 329 

Increased  Mail  Service — 

1.  Statute  regulating xx 

Incumbent— 

1.  Right  of,tosalary 254 
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Pip. 

1.  Evidenoeeof 571 

Indemniiff —  * 

1.  Against  loM — sabsidy  bonds 211 

2.  Jadgment-Hlraft '. 460 

3.  Obtaioing,  by  action  on  a  bond *•• 137 

Indtmnitjf  Lands— 

1.  Location  of 383 

Indemniijf  LooaUom — 

1.  In  regard  to  Bwamp  land 580 

Independent  Company— 

1.  Retaining  compensation  from 199 

Independent  Corporation-^ 

1.  Utah  and  Northern  Railroad  isan ^ 

Independent  BaiUoay  Ccmpaniee — 

1.  Regarding  earnings  dne  to • ^ 

Indeay— 

1.  To  Congressional  Record,  as  to ^ 

2.  To  Congressional  Record,  preparing  an ^ ^ 

Indweement  Case 457 

Indmreement — (See  Forged  Indoretment,) 

1.  In  regard  to « ^ 

2.  In  relation  to  situs ^ 

3.  On  application  for  appeal  in  Meigs^s  case • 61^ 

4.  Of  checks  and  drafts ....« ^ 

ndorevmente — 

1.  Drafts,  administrators 3S 

2.  Of  draft  of  deceased  person  by  representative  of •• ^ 

Indians^ 

1.  Orantoflandto  individual ^1 

2.  Reservations,  property  of ^ 

3.  Treaties  with «© 

Indian  Agent— 

1.  Army  officer  acting  as ^^ 

Indian  Industrial  Sokool— 

1.  At  Carlisle,  Pa.',  extra  compensation  to  Capt.  R.  H.  Pratt  for  services  at  ^ 
Indian  Lands — 

1.  In  relation  to  title  to 250 

2.  Not  a  part  of  Territory  of  Nebraska 253 

3.  Not  public  lands 252 

Indian  RfAatione — 

1.  Inregard  to 633 

ndian  Beservation— 

1,  Five  x>er  cent,  of  value  of *..... ^* 

Indian  Servioe — 

1.  Contracts  for **1 

ulian  Treaty— 

1.  As  to  cost  for  selling  land ^ 

IfMliaii  Trust  Lands— 

1.  Agent  for  sale  of ^^^ 

Indiotments — 

1.  Services  in  preparing ^ 

Individuals — 

1.  As  to  title  to  lands  from  Government ^^^ 
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Inferenoet — 

1.  Not  Buffioient  for  appropriations • 93 

Inferior  Service — 

1.  In  oanying  mails 160 

IftfomuiUon — 

1.  As  to  violations  of  internal  reyenne  law 61 

2.  In  regard  to  oompensation  of  chief  supervisor 491 

If^crmatiam^ 

1.  Services  in  preparing 45 

InfarmfTB — 

1.  Employed  to  detect  frands  in  revenue 66 

IngersoU,  JS,  C, — 

1.  Attorney  for  C.  D.  Spaids 39 

/fl/ttJtoHOM — 

1.  Against  disposition  of  drafts 264 

2.  Against  paying  money  dne  on  bonds 312 

3.  Against  Treasury  officers. 342 

4.  In  relation  to 299 

5.  Judiciary  will  not  interfere  by 318 

6.  Power  of  courts  by 326 

7.  Restraining  executive  officers 313 

8.  Restraining  issuance  of  public  securities 316 

Inquirif  and  Eacamimation — 

1.  Compensation  of  district  attorneys  for  making 45 

Inquiry  and  ExanUnaUane— 

1.  In  regard  to  allowaufDC  to  district  attorney 644 

Insolvent  A$9ignment — 

1.  In  relation  to 311 

Insolvent  Assignor— 

1.  Rights  to  claim  held  by 288 

Insolvent  Partnership— 

1.  Aato 22 

Inspeeiors—(6ee  Agents,) 

1.  Of  land  offices,  duties  of 126 

2.  Salaries  and  expenses  of 124,126 

Installments— 

1.  Salary  of  Congressmen  paid  by 103 

Instructions — 

1.  Consuls—time 416 

2.  In  regard  to  prevention  of  disease 438 

3.  Time  of  foreign  representative  for  jreceiving 445 

4.  To  diplomatic  and  consular  officers 410 

6.  To  marshals 480 

InstruetUm  Period — 

1.  In  regard  to  foreign  minister 450 

Insurreoticn— 

1.  Expenses  in  aiding  to  suppress 365 

Insurrectionary  States— 

1.  Direct  taxes  in 375 

2.  Lands,  titles,  direct  taxils 381 

Intendments-^ 

1.  Incidents  are  supplied  by 80 

Intention — 

1.  In  a  last  will  and  testament 86 

2.  In  construction 74 
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3.  In  regard  to 454 

4.  In  regard  to  fractious  of  a  day 639 

5.  OfCongreasinactofMarchS,  1873 214 

6.  Of  Congress,  test  of 203 

7.  When  particular,  cannot  be  carried  out,  general,  must  be 87 

/ji<fre»<— (See  Claim,) 

1.  After  final  judgment,  in  regard  to 575 

2.  Allowance  of,  by  Departments 575 

3.  Liability  to  pay - 220 

4.  Liquidation  of '. 240 

5.  Of  Pacific  Railways,  liquidation  of 205 

6.  Of  subsidy  bonds 188,232 

7.  Of  subsidy  bonds,  payment  of 1B9 

8.  One-half  earnings  applied  to  liquidation  of 245 

9.  On  final  judgment 573 

10.  On  Government  bonds,  right  to ?7 

11.  On  judgment  against  collector 575 

12.  On  subsidy  bonds,  mode  of  paying 235 

13.  On  subsidy  bonds,  payment  of,  by  5  per  cent,  of  net  earnings 201 

14.  On  subsidy  bonds,  payment  of,  by  one-half  of  compensation  for  trans- 

portation   201 

15.  On  subsidy  bonds,  reimbursing  Qovernment  for 196 

16.  On  subsidy  bonds,  right  of  Gk>Yemment  to  be  paid 200 

17.  Paid  on  subsidy  bonds,  reimbursement  of 200 

18.  Power  coupled  with  an 1 454 

19.  Reimbursement  of 214 

20.  Statute  of  limitations  as  to '. T  12 

21.  Warrants  issued  on  account  of  reimbursement  of. 244 

Interest  Checks — 

1.  In  relation  to  payment  of 29S 

Interest  Coupon — 

1.  On  registered  bonds 469 

Interior  i)«^par<m«ll^— (See  D^artmmt  of  the  Interior,) 

1.  Annual  appropriation  for  expenses  of. 253 

2.  Bonds  of  special  agents  of. 134 

3.  In  regard  to  special  agents ••.•.....  529 

Interior  Department  Building — 

1.  Repairs  of 132,136 

Internal  Bevenue^{&ee  Commissioner  of  Internal  Bevenue,) 

1.  Appointment  of  officers  of 67 

2.  As  to  drawbacks 21 

3.  As  to  duty  of  district  attorneys 643 

4.  Credits  in  accounts  for 430 

5.  Deputy  collectors,  exami nation  of  fruit  distilleries 61 

6.  Entry  and  search  of  distillery  premises 66 

7.  Power  of  entry  and  search 70 

8.  Redemption  of  stamps ^ 430 

9.  Stationery  furnished  collector  of 396 

10.  Stationery  furnished  to  officers  of 127 
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1.  Appointment  of 63 

2.  Authority  of  Commissioner  of  Internal  Revenue  over. 75 
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Joint  Resolution— 

1.  Compensation,  index • 535 

2.  Extent  of  authority  of 5S 
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30.  Writof  error  to  review  a 575 
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1.  Effectof 16S 
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2.  As  applied  to  the  First  Comptroller 38S 
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6.  Definition  of 363 
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8.  Exetcised  by  conrt i^ 

9.  Exercised  by  courts  over  private  debtor 332 

10.  Exhaustion  of 156 

11.  In  regard  to  administrators 349 

12.  In  regard  to  Comptrollers 361 

13.  In  regard  to  consent 457 

14.  In  relation  to 353,357,374 
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16.  Judgments,  presumptions 363 

17.  No  consent  can  confer 580 

18.  Of  accounting  officers 176,188,354 

19.  Of  accounting  officers  in  Treasury  Department • 192 

20.  Of  accounting  officers  over  legal  claims 254 

21.  Of  accounting  officers  under  appropriations 254 

22.  Of  Auditors  and  Comptrollers 254 

23.  Of  court,  after  final  judgment 578 

24.  Of  courts ..172,307,573 
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28.  Of  First  Comptroller,  direct  taxes 356 
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30.  Of  limited  power 176 

31.  Of  the  Secretary  of  the  Interior,  appeals 511 
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34.  Over  money , 319 
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36.  Presumption  against 363 

37.  Question  of 266 

38.  Regarding  authority  to  make  swamp-land  selec  tions 581 

39.  Reversal  of  judgment  for  want  of 579 

JurxBdiciioni— 

1.  Property  in  different 345 
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1.  Trial  by 331 

Jury  Trial — 

1.  Right  of  debtor  to 331 

Justice — 
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2.  Powers  of 476 

3.  Required  to  keep  a  docket 408 

K. 

Kansas — 

1.  In  relation  to  direct  tax t 354 

Kansas  Poci/lo  Bailroad— 

1.  Adjustment  of  accounts  of 206 

Keyset's  Case 261 

Keyser,  Benjamin  U. — 

1.  Party  in  Keyser's  case 263 

2.  Right  of,  to  indorse  certain^Treasury  drafts 268 
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1.  Employment  and  payment  of 83 

Ldborer^-^ 

1.  Payment  of 140 
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2.  Attorney,  in  Copy  case 493 

3.  Attorney,  in  Wells's  case 403 
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3.  In  relation  to  grantsof 248 

4.  Legal  or  equitable  title  to 317 
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Zamto— (See  PubUe  Lands.) 
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3.  Effect  of  decision  of  the  Secretary  of  the  Interior  on  settlement  of.... .      247 
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Land  Offices— 
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Land  Service— 

1.  In  carrying  mails 166 
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1.  In  regard  to 583 
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1.  In  regard  to  military 644 

LarMn  f  Patrick^ 
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Late  QuaYtermaster  GeaH^l— 

I.  In  regard  to  Pension  building  and  pay  of  General  Meigs G20 
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1.  In  relation  to 306 

2.  Of  a  debt 280 

3.  Of  a  debt,  passes  to  creditor's  domiciliary  legal  representative 280 

Legal  Title— 

1.  Claim,  draft 465 

2.  In  relation  to 318 

3.  In  regard  to  releasing 462 

Legar4,  Hugh  S, — 

1.  Attorney-General,  opinions  by,  as  to  set-off 501 

2.  Attorney -General,  opinion  by  regarding  compensation 533 

Legislative  Department — 

1.  Of  the  Government,  in  relation  to 334 

Legislative  Discretion — 

1.  In  re^zard  to  additional  pay 595 

Legislative  Grant — 

1.  Of  money  from  nation  to  State '. 248 

Legislative  Intent — (See  Intention.) 
Legislative  Power— 

1.  Constitutional  limitation  inherent  in .*. .      201 

2.  In  regard  to  creation  of  office 607 
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X«tter— 

1.  Of  Aaron  Brown,  regarding  deduotions  from  mail  contractors'  pay 181 

2.  Of  Acting  Commissioner,  as  to  violations  of  internal-re  venae  law 61 

3.  Of  Acting  Commissioner  of  Internal  Revenue,  regarding  fruit  distill- 

eries 60 

4.  Of  Acting  Secretary  of  State,  regarding  pay  of  foreign  minister 445 

5.  Of  Acting  Secretary  of  the  Interior  quoted,  regarding  erection  of  new 

Pension  Bbnilding 589 

6.  Of  Attorney-General,  regarding  appeal  to  First  Comptroller 193 

7.  Of  attorney  in  SchelPs  case,  quoted  from 574 

8.  Of  Charles  Bearddey,  Fourth  Auditor,  regarding  deductions  from  mail 

contractors' pay 180 

9.  Of  chief  clerk  of  War  Department,  quoted  from  Army  accounts 215 

10.  Of  Commissioner  of  Internal  Revenue,  as  to  employment  of  agents 75 

11 .  Of  Commissioner  of  Internal  Revenue,  regarding  tax  on  tobacco,  quoted .        90 

12.  Of  Commissioner  of  Internal  Revenue,  regarding  visiting  distilleriee, 

quoted  from 7i 

13.  Of  First  Comptroller  to  Secretary  of  the  Treasury,  regarding  •appeal 

from  Sixth  Auditor 193 

14.  Of  First  Comptroller,  regarding  assistant  attorneys 114 

15.  Of  H.  M.  Teller,  Secretary  of  the  Interior,  quoted,    regarding  extra 

compensation  of  General  Meigs 591 

16.  Of  James  Campbell,  regarding  deductions  from  mail  contractors'  pay..  180 

17.  Of  Keyser's  attorneys  to  Secretary  of  the  Treasury 265 

18.  Of  Postmaster-General,  regarding  appeal  to  First  Comptroller 193 

19.  Of  Quartermaster-General,  quoted  from  Pacific  railroads 215 

20.  Of  R.  W.  Taylor,  as  First  Comptroller,  regarding  claim  of  Nebraska  for 

five  per  centum 24cf 

21.  Of  Second  Comptroller,  as  to  payment  to  attorneys 37 

22.  Of  Secretary  of  the  Interior,  regarding  bonds 124 

23.  Of  Secretary  of  the  Treasury,  regarding  Pacific  Railroad  accounts 191 

24.  Of  Secretary  of  the  Treasury  to  the  Attorney-General  regarding  appeal 

to  First  Comptroller 193 

25.  Of  S.  G.  and  G.C.  Ward,  as  to  registered  certificates 10 

26.  Of  W.  W.  Upton,  Second  Comptroller,  in  relation  to  settlement  of  claims, 

appropriation  for  payment  of  which  has  been  exhausted 25S 

27.  Of  W.  W.   Upton,  Second   Comptroller,  quoted   from,  Pacific  rail- 

roads        216 

28.  Of  W.  W.   Upton,  Second  Comptroller,  regarding  Five- Year  Claim 

case 2K 

Letters — 

1.  Of  administration 275 

2.  Of  Isaac  Toucey ,  Attorney-General,  to  Fourth  Auditor,  regarding  deduc- 

tions from  mail  contractors'  pay l!:^l 

Letters  Patent— 

1.  Statutory  authority  of  executive  officers 32^ 

Letters  Testamentary — 

1.  Granted  in  a  foreign  country :26(? 

Lecy— 

.      1.  In  regaid  to  direct  tax 385 

Levy  and  Sale — 

1.  On  execution  or  decree 359 

LewiSf  E.  T.— 

1.  Party  in  Election  Proclamation  case 584 


Digitized  by  VjOOQIC 


Index  to  DedsioiM.  759 

1.  Acquittance  of 470 

2.  Approprifttion  to  meet  a • • 562 

3.  As  to  appropriatioDB • 133 

4.  As  to  Government..... 119 

5.  Authority  to  create  a 135 

6.  Charging  corporate  State  with  a .^ 354 

7.  Charging  the  €k>vemment  with  a 578 

8.  Contractor  charged  with 179 

9.  Evidence  to  create  a 363 

10.  Of  contract  created  by  statute 214 

11.  Of  Government,  as  to  fiscal  year 525 

12.  Of  Government  under  contracts 135 

13.  Party  to  be  charged  with  a 363 

14.  Release  of 256 

15.  Snbject*matter  of  a 363 

LiaMHties— 

1.  As  to ''contracts "and  "expenses" 135 

2.  Determined  by  First  Comptroller xxiv 

3.  Incurred  under  appropriation  acts 135 

4.  In  regard  to  postal  service 563 

5.  Of  a  partnership 21 

6.  Payment  of 464 

7.  Properly  incurred,  payment  of 134 

LiaMlity  to  Suit— 

1.  Principle  of  exemption  from j 313 

LUn^&ee  Clam$;  DebU;  PracMoe;  Properly;  Suits,) 

1.  Assignment  of  salaries • • 37 

2.  For  internal-revenue  taxes 422 

3.  Inregardto  459 

4.  In  regard  to  direct  tax 385 

5.  Of  attorney 266 

6.  Of  subcontractor 33 

1.  In  Government  bonds 87 

Light-House  Dielmrsememte — 

1.  In  regard  to  extra  compensation ,.  631 

lAght-Houae  Sitee— 

1.  In  regard  to  direct  tax 386 

''Uke  Service"— 

1.  Inregardto ^ 409 

Limit— 

1.  Of  pay  of  postmasters 536 

LimiiatiOH — 

1.  Appropriations,  contracts • 136 

2.  Of  temporary  repealing  act 436 

3.  Time,  payment  of  money » 136 

4.  Words  of 565 

LimitatioM— 

1.  In  regard  to  official  duties 546 

2.  In  regard  to  power  of  appointment 549 

Limited  JurisdioHon — 

1.  Courtsof 363 

Limited  Power— 

1    As  to 156 
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Page 
Line  o/Dutif — 

1.  In  regard  to  retired  officer 619 

2.  Pay  for  servioes  not  performed  in  the 622 

Xtfie9— 

1.  Earnings  npon  leased,  controlled|  or  branch  Pacific  Railway 223 

2.  Main  or  subsidized,  net  earnings  npon 225 

Liquidation— 

1.  Assignments 43 

Li»t9  of  Deposits— 

1.  Made  by  Richard  Joseph 145 

Litigation— 

1.  Drafts,  distant  claimants 333 

2.  Regarding  titles,  direct  tax 386 

3.  In  Tegsrd  to  res  adjudioata  tLnd  9tare  decisis 109 

Loan— 

I.  Redemption  of  Peruvian 300 

Loan  Contract — 

1.  Distinct  from  charter  contract 22l> 

Local  Administrator — 

1.  Can  Government  choose  a..... 280 

2.  Enforcing  debt 350 

3.  Payment  of  claims  to 343 

Local  Administration — 

1.  Rnleas  to 272 

Local  Assets — 

1.  Control  of  Government  over 280 

2.  Drafts,  at  the  election  of  the  Government  become 2^ 

3.  Drafts,  money 27^ 

4.  For  administration «. 261 

5.  For  administration  in  District  of  Columbia 262 

6.  In  District  of  Columbia,  as  to 268 

7.  Inrelation  to 322 

8.  Jurisdiction  of  State  over 283 

9.  Rule  of  general  common  law  regarding 269 

10.  Treasury  drafts  are  not 2^ 

Local  Citizenship — 

1.  Id  relation  to 271 

Local  Courts — 

1.  Authority  of,  over  payments  to  ancillary  administrators 274 

Local  Creditors — 

1.  Discrimination  in  favor  of 272 

2.  Policy  of  securing  a  preference  to 270 

Local  District  Land  Offices— {See  Land  Offices,) 

Local  Law — 

1.  Has  no  extra  territorial  operation 290 

Local  Maryland  Statute— 

1.  As  to  administration 271 

Local  Rule — 

1.  Of  common  law  as  to  ancillary  administration 2^ 

Locality— 

1.  As  to  jurisdiction  of  courts 270 

2.  Debts  due  from  Government  have  no 2^ 

Location — 

1.  Definition  of 563 
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Page. 
Lockeyy  Joseph— 

1.  Pay  draft  to,  from  Edwin  Reeside 184 

LoctM— (See  Situs.) 
Lodging  Expenses — 

1.  In  regard  to  sleeping-car  fare 526 

Log  Cabin— 

1.  Of  the  distiller,  secnrity  of,  from  invasion 74 

Lotasiana — 

1.  Election  for  Congressman  in 584 

2.  Papers  in  relation  to  purchase  of 9 

Loyal  Citizens — 

1.  Sales,  direct  tax .^ 383 

Lucifer  Matches— {&ee  Matches,) 
Lyman,  H.  D,  — 

1.  Acting  Second  Assistant  Postmaster-General,  as  to  subcontracts. ......        33 

m. 

MacNeilVs  Case 88 

MacNHlly  Finlay— 

1.  Party  in  MacNeilPs  case 88 

Magarity,  Jonathan — 

1.  Power  of  attorney 40 

Mail— 

1.  Pay  for  transportation  services ,...      553 

2.  Payment  for  services  in  carrying 188 

Mails— 

1.  Accounts  for  transportation  of xxni 

2.  Carrying  without  formal  contract 554 

3.  Contracts  for  carrying 243 

4.  Failure  to  carry 156 

5.  On  railroads 204 

6.  Record  of  arrivals  and  departures  of 158 

7.  Right  of  Government  to  withhold  compensation  for  carrying 19f> 

8.  Transportation  of 206 

9.  Withholding  compensation  for  carrying 194 

Mail  Contractor— 

1.  Deduction  from  pay  of 179 

2.  Quarterly  account  of :.i 179 

Mail  Contractor's  Account — 

1.  Copy  of  Auditor's  statement  of 157 

Mail  Contracts — 

1.  Authority  of  Secretary  of  the  Navy  over 176 

Mail  Service— 

1.  Report  for  payment  of  railway 192 

2.  Statutes  regulating 24 

Mail  Trips— 

1.  Failures  in 157 

Mandamus — 

1.  Effected  only  after  judgment 331 

2.  In  regard  to xxvii 

3.  In  relation  to 283,345 

4.  Judicial  power  by 316 

5.  Judiciary  will  not  interfere  by 318 

Mandamus  and  Injunction — 

1.  In  relation  to , 330 
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Mandate-^ 

1.  Jadgmeiit,  mterest -, 574 

2.  Of  Supreme  Court,  legal  effect  of 575 

Mandatory  Decree— 

1.  In  relation  to 314 

ManJctr,  H,  C— 

1.  Party  in  Pease's  ease 501 

MantifQctwrer — 

1.  Of  spirituous  or  malt  liquors 64 

2.  Protection  of  from  unlawful  disclosures 70 

3.  Rebate  to,  paid  in  stamps '. 91 

4.  Redemption  of  stamps 430 

Manufaeturere^- 

1.  Of  tobacco,  claims  of,  for  rebate  of  taxes 90 

Man^faeh¥re^*e  OperaHone— 

1.  Penalty  for  disclosing 62 

Marine  Hoepital  Service— 

1.  Prevention  of  infectious  diseases 440 

Marque  and  Beprieal— 

1.  Letters  of 366 

MarehaVe  Attendance  Caee 451 

MarshaPs  Ea^enee  Caee ^ 

MarehaVe  Guard  Caee 434 

Marshal— 

1.  Account  for  fees  and  expenses 47S 

2.  Allowance  to,  for  deputy 640 

3.  Deputy,guard ^ 479 

4.  Duties  of,  during  Congressional  election 482 

5.  Duty  of 475 

6.  Pee  for  travel  of  Kuard 410 

7.  In  regard  to  additional  compensation 5% 

8.  In  regard  to  incompatible  offices 488 

9.  In  regard  to  mileage 507 

10.  In  Territory,  elected  Delegate  to  Congress 103 

U.  pf  Supreme  Court,  appointment  of 93 

12.  Pay  for  a  guard 478 

Marekala— 

1.  Accounts  of 507 

2.  Approving  the  accounts  of 597 

3.  Clerks  of  circuit  and  district  courts  paid  by 1(3 

4.  Fees  for  transporting  prisoners 410 

5.  Instructions  to 4^ 

6.  Jurisdiction  of 481 

Marehale*  Aocounte — 

1.  Examination  and  settlement  of 434 

MarehaW  Feee— 

1,  For  attendance  before  United  States  commissioner 451 

2.  Provisions  prescribing 434 

Marehaling  of  Aseete — 

1.  In  bankruptcy 23 

Marshall,  John — 

1.  Chief  Justice,  quoted  regarding  tax  sales 550 

Maryland  Statute— 

1.  Administration  un^er 273 

2.  As  to  administration 271 
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Maryland  Statute— Continued, 

3.  Interference  with  exeontive  offloers 296 

4.  Of  1875,  tmstee,  assignment 399 

Ma^on,  John  F. — 

1 .  Attomey-Qenerai,  opinion  by,  regarding  oomi>ensation 533 

Master  in  Chancery — 

1.  Powersof 552 

Match-stamp  Case 430 

Matckee — 

1.  Stamps,  removal  of 432 

2.  Unused  stamps  for,  redeemed 430 

Materials — 

1.  Appropriations,  contracts 1 136 

2.  For  distillation,  classification  of 79 

Maury,  W.  A.— 

1.  Attorney  in  Keyser's  case 335 

Maxfield,  Samuel  A.— 

1.  Party  in  MacNeilFs  case 88 

MeCammon,  Joseph  K.^ 

I.  Assistant  Attomey-Qeneral,  argument  regarding  extra  compensation 

to  General  Meigs 592 

MoEnery,  Samuel  D, — 

1.  €k>vemor  of  Louisiana,  writ  of  election  issued  by 584 

MoEnight  and  Bichardson— 

1.  Assignments 42 

MeMahon,  Edward— 

1.  Party  in  Kalston's  case 507 

Medhanio— 

1.  Employment  and  payment  of 83 

Meguire — 

1.  In  relation  to  jurisdiction  oyer  drafts 342 

Meigs's  Case 588 

1.  Questions  arising  in,  discussed  by  First  Comptroller 616 

Meigs,  Brigadier  and  Brevet  Major-General  Montgomery  C— 

1.  Party  in  Meigs's  case 589 

Meigs,  Captain  M,  C— 

1.  Return  from  exile  of 598 

2.  Kightsof 611 

3.  Superintendent  of  Potomac  Water  Works,  acting  as  disbursing  agent. .      597 
Meigs,  General  M.  C—  ' 

1.  Pay  of,  for  sux>ervising  erection  of  new  Pension  building 588 

Meigs,  Montgomery  C, — 

1.  Extra  compension  to,  njt'^ authorized  by  law" 623 

2.  Proceedings  in  Court  of  Claims  regarding  claim  of 612 

Members  of  Congress — 

1.  In  regard  to  holding  State  office 488 

2.  In  regard  to  incompatible  offices 489 

3.  Elections,  returns,  and  qualifications  of '. 586 

4.  Receipts  of 104 

Memorial-- 

1.  Of  Captain  Meigs,  procuring  legislation 627 

Merger— 

1.  In  regard  to 570 

2.  In  regard  to  drafts 571 
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Merriman,  A.  L. — 

1.  Attorney  in  Keyser's  caoe 266,335 

Message — 

1.  Of  President  Bncbauan   regarding   appropriations   for   Washington 

Aqueduct f^96 

Messenger —  ^ 

1.  At  manufactory  of  internal-revenue  stamp  paper 60 

2.  Employment  and  payment  of 83 

Messengers  and  Pages— 

1.  Of  the  Senate,  appointment  and  removal  of 417 

Mexican  Commission — 

1.  Award 342 

Mexico — 

1.  Award  under  treaty  with 313 

2.  Claims  between  this  country  and 341 

Mileage— 

1.  Claim  for f 252 

2.  For  Congressmen 59 

3.  For  travel  of  guard 410 

4.  In  regard  to 434,484,507,510 

5.  Of  subsidized  Pacific  railways,  table  of 213 

Mileages — 

1.  Allowances  for 527 

Military  Bodies— 

1.  In  regard  to  marshals'  duties 461 

Military  Districts— 

1.  In  relation  to 357 

Military  Force— 

1.  Near  any  post-office 302 

Military  Government — 

I.  In  Georgia 370 

Military  Governments — 

1.  In  relation  to 357 

Military  Land  Warrants — 

1.  In  regard  to 644 

Military  Service — 

1.  As  to  additional  pay  of  officers  in  the 601 

2.  Incidental  expenses  of 243 

3.  In  regard  to  composition  of  the  Army 595 

4.  Preference  in  civil  service  for  persons  honorably  discharged  from 84 

Military  Supervision— 

1.  During  reconstruction 369 

Miliiia— 

1.  Calling  out  the 160 

Milnor  vs.  Metz— 

1.  Perpetual  injunction  against  paying  certain  money  from  Treasury 311 

Mineral  Lands — 

1.  As  to  fees 3 

Ministerial  Duties— 

1.  In  regard  to  deputies 551 

2.  Remedy  by  mandamus 314 

Minister  Plenipotentiary — 

1.  Compensation  of 445 

Ministers— {Q&e  Consular  Agents.) 

I.  Appointment  of 445 
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Miliar  Children — 

1.  Rights  of 258 

Minors — 

1.  Domicile  of 286 

2.  Pensions  doe  to 286 

Minton,  Tkeophilu9  J,— 

1.  Table  prepared  by,  of  snits  in  Conrt  of  Claims xxv 

Mints — 

1.  In  relation  to 347 

Miscellaneous  Expenses— 

1.  Meaning  of 141 

Miscellaneous  Items — 

1.  Meaning  of 141 

Miscellaneous  Objects— 

1.  Appropriations  for 81 

Misskitf- 

1.  Suppression  of  that,  of  extra  compensation 628 

Misconduct— 

1.  Certified  balance  founded  on 172 

Misdemeanor— 

1.  Extortion,  extra  compensation 427 

Misnomar — 

1.  Eflfectof.. 608 

Mississi^^pi— 

1.  Settlement  of  accoonts  with  State  of 250 

Miseisaippi  Central  Bailroad — 

1.  Company's  case 553 

Missouri— 

1.  Credit  against  direct  tax 367 

2.  In  regard  to  direct  taxes 354 

Missouri  Pacific  Bailroad— 

1.  Subsidy  in  bonds,  &c 247 

Missouri  Pacific  Bailwap  Company — 

1.  Names  of  roads  operated  by^ 210 

Missouri  BaUway  Company— 

1.  Offer  of  compromise  accepted 425 

Mistake— 

1.  Certified  balance  founded  on 172 

Mistakee— 

1.  In  mattexB  of  fact 372 

2.  Made  by  courts XXT 

MiUimus— 

1.  In  regard  to 477 

Mixed  Commissions — 

1.  For  adjustment  of  claims 341 

Mode— 

1.  Of  covering  money  to  the  credit  of  an  appropriation 145 

Modes — 

1.  By  which  salaries  may  be  paid  to  Representatives 104 

2.  Of  repealing  statutes 80 

Moiety — 

1.  Sinking  fund  for  debt  of  land  grant  railroads 129 

Money — 

1.  Appropriations  to  pay 91 

2.  At  disposal  of  Postmaster-General 91 
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3.  Belonging  to  United  States,  action  to  recover.  ..•• 429 

4.  Checks  as 266 

5.  Collected  from  the  Treasarjy  not  local  assets 322 

6.  Covered  into  the  Treasory,  disposition  of 99 

7.  Custody,  J nrisdietion 325 

8.  Dne  upon  contract 38 

9.  Future  payment  of 241 

10.  In  regard  to  redemption  of  stamps 433 

11.  In  relation  to  Jurisdiction  over 319 

12.  In  relation  to  title  to 324 

13.  In  the  hands  of  an  officer,  manner  of  reaching 319 

14.  In  the  Treasury,  court  cannot  control 310 

16.  In  the  Treasury,  not  segregated... 261 

16.  In  the  Treasury,  not  segregated  by  draft 278 

17.  In  the  Treasury,  equity  court 324 

18.  In  the  Treasury  for  payment  of  claims ^ 279 

19.  Locationof 342 

dO.  Payment  of  debts  with 296 

21.  Promised,  mode  of  reaching 280 

22.  Beceiyedto  the  use  of  the  United  States... »• «. 429 

23.  To  be  expended  under  direction  of  the  Secretary  of  the  Treasury tS 

1.  Advances  of  public 123 

2   In  the  Treasury,  earmarking 347 

3.  Treasury  shall  disburse 29S 

Money-Order  Busine$9— 

1.  In  regard  to zzm 

Money-Order  Syetem-- 

1.  In  regard  to xz 

Money  Payable-- 

1.  In  relation  to  Jurisdiction  over  debtor 276 

Money  Taxedr-- 

I.  By  the  court,  retaining 4^ 

Moore,  John  C,  United  Statee  Commieeioner'-' 

1.  Docket  feesof 395 

Morgan,  John  T.— 

1.  Letter  of,  regarding  authority  of  Sergeant-at-Arms  of  the  Senate 416 

Morgan,  Thowuu  P. — 

1.  Party  in  District  Commissioner's  case ^ 4.., *^ 

Mortgage— 

1.  Against  aided  Pacific  railroads 23d 

2.  On  promissory  note 324 

MoHon— 

1.  To  be  discharged  from  criminal  charge 4?2 

Moyers,  Qilhert^ 

1.'  Party  in  Keyser's  case 264 

Municipal  Oovernment — 

1.  Mismanagement  by.... 392 

MunimenU  of  TitU-  f 

1.  To  money  represented  by  drafts 350 

Munitione  of  War— 

1.  Claim  for 343 

Muit- 

1.  Definitionof 79 
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Naked  Pcnoer — 

1.  In  regard  to 516' 

2.  Statute  regarding 36 

Name— 

1.  In  regard  to  extra  compensation  of  General  Meigs 5if2 

National  Cemetariee — 

I.  In  regard  to  direct  tax....   386 

National  CUieenehip — 

1,  Inrelation  to 271 

National  Common  Law — 

1.  In  relation  to  the  €k>Temment 271 

2.  Universal  application  of 292 

NaUondl  Cowrt9— 

1.  In  regard  to  jurisdiction  of xxvul 

2.  In  relation  to  rights  of  citizens • • 290 

3.  Not  controlled  by  State  law 289* 

Naiio>nal  ^oeevitice  Common  Law— 

1.  A  long-continaed  usage  becomes .^.^i.. 255 

2.  As  to  set-off.... *. ^.. 501 

3.  Determination  by  Comptrollers ••..•»•• ...•••••   xxvii 

4.  In  regard  to • «...      463 

5.  In  regard  to  set-off...'. 503 

iVaitoiiaZ  QoJserMMfni— 

1.  Inrelation  to rightsof  citizens 290^ 

2.  Powers  of 291 

Natiimal  Judicial  Common  Law— 

1.  In  regard  to ^ 463 

National  Law — 

1.  General  effect  of 248 

National  Lowe — 

1.  In  relation  to  State  laws 291 

NcUional  Loano— 

1.  History  of. • 9- 

National  Officer— 

1.  Appointment  of,  by  State 486 

National  C^oere— 

1.  Inrelation  to  elections. • 490 

2.  Qualifications  of. 486 

National  Securitiee— 

1.  Papers  connected  with  issue  of  lost 14 

National  Sovereignty — 

1.  Maryland  statute  does  not  include,  as  to  administration 271 

National  Treasury — 

1.  Safeguard  of xix. 

Nation — 

1,  United  Statesasa 271 

Naturalization — 

1.  Mr.  Gannon's  certificate  of 55 

Naval  Offloero— 

1.  Salaries  of 484 

Naval  Service— 

1.  Preference  in  civil  service  for  persons  honorably  discharged  firom 84 

Navy 

1.  Allowances  for  the 627 

2,  Pay  of 484. 
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Navy  Department — 

1.  Annual  appropriatioDi  for  expenses  of. 253 

2.  Contracts  for 241 

3.  Disposition  of  accounts  of 252 

Navy  Hoipiial  Fund— 

1.  Authority  of  oommissiouers  of  the 607 

NeaUf  Ltftufy— 

1.  Party  in  special  deputy  marshal's  case 473 

Aeftnwfco  i^M  Per  Ctmt,  Com 247 

Atf6nwl»  Five  Per  Cent.  Can  (addition  to) 644 

Ntifraeka— 

1.  Admission  of,  into  the  Union 249 

2.  Congressional  grant  of  5  per  centum  to 253 

3.  Direct  taxesof 380 

4.  Effect  of  national  laws  in 24S 

5.  Enabling  act  for 250 

6.  Indian  lands  in,  not  a  part  of 252 

7.  Lands  in,  not  owned  by 249 

8.  Not  entitled  to  the  5  per  centum 24d 

9.  Permanent  Indian  reservations  in 24e 

10.  Rights  and  prlyilegesof 252 

JVeoeeeiiy— 

1.  As  to  substitutions • 455 

2.  Rule  of,  as  to  balances 173 

Neglect— 

1.  Consequences  of 170 

Negligenee— 

I.  Effect  of,  on  claimants 13 

Negligent  Payment — 

1.  Effect  of 170 

Negotiable  Inetrument — 

1.  Production  in  court ^ 332 

Negotiable  ObUgaOone— 

1.  Original  debt  merged  in 570 

Negotiation— 

1.  In  relation  to  debts 300 

Neleon,  John— 

1.  Attomey-Qeneral,  opinion  by,  regarding  compensation 533 

2.  Attorney-General,  opinion  by,  regarding  decisions  of  Comptroller 372 

Neleon,  Samuel— 

1.  Justice  Supreme  Court,  quoted  as  to  copyright 329 

Net  Eaming$— 

1.  Five  per  centum  of 204,238 

2.  Five  per  centum  required 203 

3.  In  relation  to 225 

4.  Of  Pacific  railroads 232 

5.  Right  of  Government  to  5  per  centum  of 199 

6.  What  shall  be 205 

Nevada— 

1.  District  and  circuit  court  in 49s 

New  Appointor— 

1.  In  consular  service,  special  salary  for  thirty  days 414 

New  Contract— 

1.  Final  Judgment  is  a 577 

2.  Judgmeutasa ••• 573 
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Pftffe. 
New  DuUea— 

1.  No  additional  comi>enBation  can  be  demanded  for  performance  of 5d6 

New  Legislation-^ 

1.  In  relation  to  Pacific  railroads 240 

New  Mexico — 

1.  Direct  taxes  of 380 

New  Bights-- 

1.  Affirmative  Btatntes  given 5 

Next  of  JSKii— 

1.  Rightsof 337 

I^hfs  Lodging--' 

1,  Inregardto 640 

Nomination — 

1.  To  office,  in  regard  to 411 

Non-hmd  Subsidized  Roads-- 

1.  Compensation  for  transportation  on 245 

Non-pagment— 

1.  Draft  protested  for 281 

Noi^^esidenoe— 

1.  Inrelationto 342 

Non-resident  Creditor — 

1.  In  relation  to 323 

Non-resident  Drfendents— 

1.  Publication  of  notice  to 262 

Non-resident  Private  Debtor— 

1.  In  relation  thereto 280 

Non-residents— 

1.  Letters  granted  on  estates  of 343 

Non-subsidized  Compang— 

1.  Liability  of 202 

Non-subsidized  Leased  Lines — 

1.  Pacific  railways 238 

North  Carolina — 

1.  Here  and  there  an  illicit  distillery  in 74 

2.  Regarding  security  against  unlawful  search 60 

Note— {See  Foot-note,) 

1.  As  to  compensation  of  registers  and  receivers  of  district  land  offices.. .  4 

2.  As  to  House  Report  No.  599,  on  election  of  Delegates 55 

3.  As  to  paying  collection  orders 33 

4.  As  to  payment  of  compensation  of  Congressmen 48 

5.  As  to  purchase  of  salaries 37 

6.  As  to  questions  in  Andrews'  Appeal  case 36 

7.  As  to  sealed  instruments 18 

8.  By  First  Comptroller,  disbursing  accounts 510 

9.  By  First  Comptroller,  in  regard  to  repealing  statutes 440 

10.  By  First  Comptroller,  in  regard  to  swamp  lands 583 

11.  By  First  Comptroller,  in  Keyser's  case 334 

12.  By  First  Comptroller,  on  the  subject  of  direct  taxes 376 

13.  By  First  Comptroller,  regarding  Reeside's  Appeal 184 

14.  Effect  of  lawful  seizure  of 324 

15.  Jurisdiction  of  legislative  body  as  to  appointments 611 

16.  Regarding  Baring  Bros.  &.  Company 13 

17.  Regarding  expenses  in  contesting  election 49 

18.  Regarding  fees  and  commissions 3 

19.  Regarding  Judge  Richardson's  supplement  to  Revised  Statutes 6 

49  D  83                                                                                                 r"  T 
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^o<0--Conti  nued. 

20.  Regarding  Caonon  r«.  CftmpbeU,  Delegates 50 

21.  Regarding  loss  of  papers  connected  with  issue  of  national  secarities..  14 

22.  Regarding  Louisiana  6  per  oentam  stock 9 

23.  Regarding  national  loans 9 

24.  Regarding  presumption  of  payment 15 

Notice-- 

1.  Authorizing  publication  of « 262 

2.  By  Sixth  Auditor,  as  to  contracts 27 

3.  In  Digest  of  Appropriations  as  to  titles 143 

4.  Publication  of,  administrator 320 

Notice  of  Appeal— 

1.  From  report  for  payment  of  railway  mail  service 192 

NoiMC  of  Removal — 

1.  In  regard  to  salary 414 

Notice  of  Seizure— 

1.  Of  stock 276 

Novation— 

1.  In  regard  to 570 

O. 

OaiK— 

1.  Acting  under  an 70 

2.  Of  General  Meigs 590 

3.  Of  office 52 

Oath$— 

1.  Administration  of 76 

2.  Auditors  of  the  Treasury  can  administer » 187 

3.  Commissioner  of  Pensions  cannot  administer 187 

Oath  of  Office— 

1.  Effect  of,  as  to  salary 410 

2.  Requirements  regarding 413 

Objecticna — 

1.  Of  First  Comptroller  to  paying  General  Meigs  for  extra  serrices 637 

OhligatUm — 

1.  In  regard  to  civil  duties  by  retired  Army  officers 5^ 

2.  Of  contracts,  as  to  law  impairing 201 

Obmsene  Matter— 

1.  Inregard  to 471 

ObetacUe — 

1.  Regarding  payment  of  claims,  removal  of xxxiv 

Ocean — 

1.  Percolations  of  waters  of  German,  small  things 73 

Ochiltree's  Caee 102 

Ochiltree,  Thomas  P,— 

1.  Argument  of 103 

2.  Party  in  Ochiltree's  case 102 

Offenders — 

1.  Arrest  and  trial  of 474 

2.  Provision  regarding  arrest  of 4(fi 

Office —  I 

1.  Compensation  and  duties  of 599      | 

2.  Conditions  precedent  before  investiture 412 

3.  Definition  of 588.608.611 

4.  Establishment  of 588 
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QJlce— Continued. 

5.  Incompatibility  of  holding  a  National  and  State 486 

6.  Recognition  of,  by  Constitution 607 

7.  Recovering  profits  of 411 

8.  Salary,  duties 599 

Offioea— 

1.  In  regard  to  performing  the  duties  of  two 630 

2.  In  regard  to  power  of  Congress  to  fill 610 

Office  Expensea — 

1.  Of  clerk  of  Supreme  Court 94, 9r 

Office  of  the  President— 

1.  In  regard  to 41& 

Officer — (See  Accounting  Officers;  Agent;  Clerk.) 

1.  Additional  compensation  to 602 

2.  Appointment  of,  is  his  power  of  attorney 678 

3.  Bond  and  term  of 54 

4.  Character  and  functions  of  an 609 

5.  Compensation  for  unofficial  services  at  discretion  of 637 

6.  Consular  agent  not  an 88 

7.  Definition  of 588 

8.  Definition  of  a  d€ /acto 608 

9.  Definition  of&dejure 1 608 

10.  Deputy  marshal  is  not  technically  an 479 

11.  Disposition  of  an  account  with 179 

12.  General  Meigs,  as  ' '  engineer  and  architect,"  is  not  an 638 

13.  Gratuitous  services  of 588 

14.  Implied  power  of 546- 

15.  Incumbering  his  right  to  payment  of  salary 106* 

16.  In  regard  to  commission  by  Secretary  of  the  Interior 606' 

17.  In  regard  to  over  contract , 567 

18.  Liability  for  act  of 573 

19.  Manner  of  reaching  money  in  hands  of 319 

20.  Of  the  Government,  special  duty,  J  ndicial  process 314 

21.  Payment  of 141 

22.  Salary  of,  creditors 102 

23.  Services,  supplies,  repairs 136 

24.  Status  of  retired  Army 588 

25.  Suit  for  salary  by 505 

26.  Term  of 54 

27.  Title,  salary 411 

28.  What  constitutes  an 588,609 

Oj^loars— (See  Subordinate  Officers.) 

1.  Additional  duties  imposed  upon 621 

2.  Advances  to  disbursing 123 

3.  Appointment  of  executive  and  judicial 609 

4.  Appointment  of  internal  revenue 67 

5.  As  to 125 

6.  Authority  given  to  internal  revenue 68 

7.  Authority  of,  regarding  contracts 567 

8.  Conclusive  effect  of  action  of 168 

9.  Deputy  marshals  are  not  technically 451 

10.  Of  Departments  auditing  and  allowing  accounts  of  clerk  of  court 97 

11.  Of  internal  revenue,  duties  of 62 

12.  Of  Land-Office,  judiciary  will  not  interfere  with,  by  mandamus,  injunc- 

tion, or  otherwise '. 318 
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OJJUoeri — Continued. 

13.  Of  the  Government,  responBibility  of  parties  dealin^^  with 396 

14.  Of  the  Senate 418 

15.  Of  the  Treasury,  payment  of  public  debt  by 350 

16.  Power  of,  when  exhausted 172 

17.  Relative  to  illicit  distillation 70 

18.  Salaries  to  diplomatic  and  consular .410 

19.  When  pay  of,  begins 412 

Ofioer  Afeigt^ 

1.  In  regard  to 593 

Ojfieer  of  the  Army— 

1.  Acting  as  Indian  agent 611 

^Ofioere  and  Employis 

1.  At  seat  of  Government,  pay  of 84 

'Official  DelinqueHcy — 

1.  Penalty  for 480 

'Official  DesignaHotu— 

1.  In  regard  to 593 

•Official  DiicretUm— 

1,  Favoritism,  fraud,  and  corruption 283 

'Official  Duty— 

1.  Delegation  of \ 550 

2.  Judicial  supervision  of  persons  charged  with 330 

Offidal  Duties— 

1.  Imposed  by  statutes 77 

2.  In  regard  to  full  performance  of 330 

3.  Neglect  of,  for  extra  compensation 628 

Official  Oath— 

1.  In  regard  to  agency 553 

Official  Power — 

1.  Ministerial  only,  can  be  delegated 55l 

Official  Servicee— 

1.  Claim  for  compensation  for ; 76 

2.  Compensation  for 534 

OfficiaU— 

1.  Protection  of 70 

Old  Claims— 

I.  Payment  of 565 

Old  Material— 

1.  As  to  exchange  and  sale 122 

2.  Authority  to  sell 120 

3.  Exchange  of 119 

OHveTf  Mr. — 

1.  Attorney  in  Pease's  case 501 

Open  Jeoount— 

1.  In  relation  to  situs 350 

Operations  of  Distillers- 

I.  Criminal  div ulgment  of,  by  officials 70 

Opinion — 

1 .  By  First  Comptroller  in  Agent's  Substitution  case 454 

2.  By  First  Comptroller  in  Availability- Appropriation  case 133 

3.  By  First  Comptroller  in  Baring  Bros.  &  Company's  cane 11 

4.  By  First  Comptroller  in  Bond-Bequest  case 87 

5.  By  First  Comptroller  in Caine's  case 50,59 

6.  By  First  Comptroller  in  Connolly's  case 46 
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Opinion—  Continued. 

7.  By  First  Comptroller  in  Coyle's  case 519 

8.  By  First  Comptroller  in  Election-Proclamation  case 585 

9.  By  First  Comptroller  in  Exchange-Property  case 120 

10.  By  First  Comptroller  in  Foster's  case 446 

11.  By  First  Comptroller  in  Georgia  case 359 

12.  By  First  Comptroller  in  Implied-Aathority  case 82 

13.  By  First  Comptroller  in  Incompatibility  case 487 

14.  By  First  Comptroller  in  Indorsement  case 458 

15.  By  First  Comptroller  in  Keyser's  case 267 

16.  By  First  Comptroller  in  MacNeill's  case 88 

17.  By  First  Comptroller  in  Match-Stamp  case 432 

18.  By  First  Comptroller  in  Meigs's  case 592 

19.  By  First  Comptroller  in  Mississippi  Central  Railroad  Company's  case..  560 

20.  By  First  Comptroller  in  Ochiltree's  case 103 

21.  By  First  Comptroller  in  Pacific  Railroad  case 232 

22.  By  Fitst  Comptroller  in  Pease's  case 502 

23.  By  First  Comptroller  in  Rebate  case 91 

24.  By  First  Comptroller  in  Reopening-Decision  case 545 

25.  By  First  Comptroller  in  Schell's  case 575 

26.  By  First  Comptroller  in  Special-Disbursing  Agent's  case 124 

27 .  By  First  Comptroller  in  Supreme  Court  Clerk's  case 95 

28.  By  First  Comptroller  in  Timber- Agent's  case 526 

29.  By  First  Comptroller  in  Timber-Cultnre-act  case 3 

30.  By  First  Comptroller  in  Winchester's  case 21 

31.  By  Secretary  of  the  Interior,  as  to  retention  of  compensation  for  trans- 

portation of  mails 190 

32.  By  Solicitor-General,  Pacific  railways 213 

33.  Of  Court  of  Claims,  as  to  set-off 105 

34.  Of  Court  of  Claims  in  Meigs's  case 615 

Opinions — 

1.  Of  Attorneys-General  bearing  on  claim  of  General  Meigs 638 

2.  Of  Supreme  Court  furnished  as  designated 94 

3.  Of  Supreme  Court  furnished,  certified 94 

4.  Of  Supreme  Court  printed  by  clerk 93 

5.  Of  Supreme  Court,  printing  of 92,97 

6.  Relating  to  Pacific  railroads,  conflicting 215 

OptUm— 

1.  In  regard  to  rights  of  contractor 517 

Order— 

1.  Charging  mail  contractor  with  deductions  for  failure 182 

2.  In  matter  of  appeal  by  mail  contractor 183 

3.  Of  First  Comptroller  regarding  accounts  of  Utah  and  Northern  Rail- 

way   207 

4.  Of  Major-General  Gilmore  regarding  secession 369 

5.  Of  President  regarding  diplomatic  officers 445 

6.  Of  War  Department  as  to  powers  of  attorney 44 

7.  Of  War  Department  regarding  suspensions,  receipts,  and  attorneys. . . .  44 

8.  On  Court  of  Claims,  journal  in  Meigs's  case 616 

Orders— 

1.  Copy  of  deductions  for  failure  to  carry  mails 158 

2.  For  payment  of  witnesses 394 

Order  of  Court— 

1.  Requiring  dockets 394 
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.  Orders  of  Poatma^ier-  General — 

1.  Deductions  for  carrying  mails 157 

2.  Remitting  fines 150 

Ordinariit — 

1.  Jurisdiction  of 345 

Oregon  Marehala'  Case 497 

Oregon — 

1.  Double  compensation  for  marshals  in 499 

Ordway'gCase 529 

Ordway,  Albert^ 

1.  Party  in  Ordway's  case 530 

Original  Appointment — 

1.  In  regard  to  index  of  Congressional  Record 533 

Original  Cause  of  Action— 

1.  Extinguishment  of 5Q0 

Original  Claim— 

1.  Modes  of,  ceasing  to  exist 570 

Original  Claimants^ 

1.  Obligations  of  the  United  States  to  pay 273 

Original  Contract — 

1.  Pacific  railroads 238 

Original  Contract  Price— 

1.  Disposition  of 24 

Otiginal  Otoners — 

1.  Regarding  surplus  money,  direct-tax  sales 387 

Original  Packages— 

1.  Of  tobacco  and  snuff 402 

Original  Papers — 

1.  In  regard  to  election  records 495 

Original  RigkU- 

1.  Persons  claiming,  direct  tax 386 

Original  Selections— 

1.  In  regard  to  swamp  lands 5dD 

2.  Of  land 584 

Original  Statutes— 

1.  Construction  of 473 

Ornaments — 

1.  Of  a  widow 250 

Orphans!'  Court — 

1.  Issuance  of  letters  of  administration  by 396 

2.  Jurisdiction  of  funds 343 

3.  Letters  of  administration  granted  by 335 

4.  Of  District,  letters  of  administration  from 339 

5.  Partial  account  in  the 173 

6.  Practice  of,  regarding  adminfstrators 349 

Outstanding  Certificates— 

1.  Payment  of 554 

OuUtanding  Liabilities— 

1.  Appropriation  account  denominated 340 

2.  In  delation  to 278 

P. 

Poisiflo  Bailroad  Case 214 

Paoifto  Railroad  Casea— (See  Railway  Compensation  Case,) 
Pacific  Railroads— 

1.  Accounts,  adjustment  of .^^ 233 
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Pacific  Railroads — ContiBued, 

2.  Accounts  of  bonded 215 

3.  Effect  of  coDSolidation  of. 224 

4.  In  regard  to  accounts  of xxiv 

5.  In  relation  to  retaining  all  earnings  of,  what  roads'. 218 

6.  Letter  of  W.  W.  Upton,  Second  Comptroller,  quoted  from 216 

7.  Lien  on,  held  by  United  States 193 

8.  Right  to  receive  pay  for  transportation 223 

9.  Treatment  of,  by  governments  and  courts 230 

Pacific  Railroad  Company — 

1.  Right  to  recover  one-half  of  earnings  of 220 

Pacific  Railroad  Companies — 

1.  Rights  of 214 

2.  Subsidy  bonds  issued  to 188 

Pacific  Ruilways— 

1.  Accounts  between  the  Govemmeiit  and..., 221 

2.  Aided  by  subsidy  bonds,  rights  of - : 195 

3.  Amount  of  earnings  demandable  from 194 

4.  Auditing  claims  of 206 

5.  Construction  of  acts  regarding 207 

6.  Decisions  by  Supreme  Court  regarding  compensation  of 203 

7.  Duties  of  Secretary  of  the  Treasury  regarding 207 

8.  History  of  Congressional  action  and  legislation  upon 212 

9.  Letter  of  Secretary  of  the  Treasury  regarding  accounts  of 191 

10.  Regulations  of  Post-Office  Department 188 

11.  Rightsof  non-aided 195 

12.  Summary  of  rulings  of  courts  in  relation  to 245 

13.  Table  showing  mileage  of  subsidized 213 

Pacific  Railway  Companies — 

1.  Issue  of  subsidy  bonds  to xxT 

2.  Statutes  relating  to 188 

Packages — 

1.  Of  tobacco,  rebate  on 90 

2.  Redeeming  stamps 432 

Paine,  H.  E,— 

1.  Coxmsel  for  Mr.  Caine,  as  to  his  election  as  Delegate 57 

PancoMtf  Samuel  A, — 

1.  Party  in  Georgia  case 355 

Paper— 

1.  Appropriation  for 81 

2.  For  internal  revenue  stamps,  procuring 80 

3.  To  be  used  in  printing  stamps 82 

Papers — 

1.  Examining  fruit  distillery 76 

2.  Relating  to  settlement  of  accounts  of  deceased  disbursing  officer 146 

3.  Right  of  people  to  be  secure  in  their 72 

4.  Unlawful  examination  and  seizure  of. 80 

Paper  Company— 

1.  Contract  with,  for  Internal  Revenue  Department 80 

Paper-Dnrfts — 

1.  Not  vendible  or  assignable 277 

Paper  Evidences — 

1.  In  relation  to 277 

Paper  MilU— 

1.  Manufacture  of  paper  for  internal  revenue  stamps 82 
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Page. 
Pardesnu  and  Anthonjf — 

1.  ContractoTB 40 

Parol  Contracta — 

1.  In  regard  to 571 

Parol  Evidence— 

1.  Admiasibility  of 294 

2.  As  to  legal  signing 551 

3.  Validity  of  Judgment 573 

Partial  Acoount^{Bee  AeeounU) 

1.  Final  decree  upon 177 

Partial  /Se«to««i«— (See  SetilemenU) 
Particular  CIom — 

1.  Of  persons  or  things,  constmction 68 

Pariienlar  Enaotmmt — 

1.  Effect  of 67 

Particular  /n^enfion— (See  Intention.) 

1.  As  to  disposition  of  bonds. ^ 

Particular  Juriidiction — 

1.  As  to 156 

2.  With  regard  to  power .• 456 

PartnfrBhip— 

1.  As  to  bankruptcy 31 

Partnership  Effects— 

1.  Custody  of 23 

Party— 

1.  To  a  suit 262 

2.  To  a  judicial  proceeding 262 

3.  To  a  warrant  determined  by  the  Secretary  and  First  Comptroller 215 

Parties— 

1.  Collecting  money  from  Treasury 326 

2.  In  interest,  courts  may  determine  rights  of 263 

3.  Rights  of,  to  make  set-off 360 

Passengers — 

1.  On  railroads 204 

Passports — 

1.  In  regard  to 447 

Past  Due  Claims— 

1.  Allowance  of 565 

Patent— 

1.  For  land,  certificate  issued  as  basis  of  a 3 

2.  In  relation  to  validity  of 363 

3.  Prerequisites  to  grant  of 363 

Patents— 

1.  In  regard  to  swamp  lands 581 

2.  To  individual  Indians  from  the  Government 251 

Patentee— 

1.  In  relation  to  jurisdiction  of  courts  of  equity 316 

Patents  for  Land— 

1.  Interference  with  executive  officers 317 

Patent  Bight— 

1.  Reached  by  creditor's  bill 263 

2.  Situsof 270 

Patent  Rights— 

1.  Decisions  in  relation  to 328 
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^«y — (8««  SjfnonyvM,) 

1.  Deductions  from  mail  contractors' 190 

2.  Fixed  by  regnlation 8& 

3.  Formail  transportation 553 

4.  Of  clerks,  different  rates  of 83 

5.  Of  officers  retired  from  active  service 588 

6.  Of  postmasters,  limit  of 536 

7.  Of  retired  Army  officer,   is  not  a  pension 603 

8.  Of  the  Navy 484 

Pajf  Accounts — 

1.  Of  Ar^y  officers 469 

Pay  and  Emolumenia — 

1.  Dedacting,  as  set-off 503 

Pay  of  Contractors — 

1.  Anthorityto  deduct  from 16& 

Pay-dr^ft — 

1.  From  Edwin  Reeside  to  Joseph  Lockey 184 

Payee— 

1.  Effect  of  death  of,  indorsement 336 

2.  In  bonds,  rights  of 87 

Paymasters — 

1.  In  the  Army,  checks  drawn  by 393 

2.  On  naval  vessels,  checks  drawn  by 393 

Paymaster's  Clerk-- 

1.  Claim  ofNavy 252 

Payment — 

1.  Beyond  fiscal  year 543 

2.  By  check  to  actual  creditor 393 

3.  Cannot  be  made  without  an  appropriation 620 

4.  Considered  a  discharge,  when 350 

5.  Contest  as  to 465 

6.  For  service  under  contract 173 

7.  For  stamps,  in  regard  to 433' 

8.  For  transportation  services,  determination  of  the  right  to 237 

9.  In  regard  to 570 

10.  Jurisdiction  of  court  after 308 

11.  Of  bonds 86 

12.  Of  bonds  and  interest  on  aided  railways 200 

13.  Of  claims 255 

14.  Of  claims  for  rebate 92 

15.  Of  claims,  promptness  of xxxiv 

16.  Of  compensation,  right  to 234 

17.  Of  compensation  to  CongTessmen 59 

18.  Of  counters,  watchmen,  messengers ..  i. 85 

19.  Of  draft,  illegality  of 262 

20.  Of  interest  and  principal  of  subsidy  bonds 189 

21.  Of  land-grant  railroad  companies 127,130 

22.  Of  railway  mail  service,  rc}port  for 192 

23.  Ofregistered  certificate  of  stock 8 

24.  Of  salaries,  as  to  set-off 102 

25.  Of  salary  of  Congressman,  manner  of 102 

26.  Of  warrant  an  executive  duty 263 

27.  Of  what  part  of  the  compensation  for  transportation 237 

28.  Source  of 238 

29.  To  administrator 352 
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Paj^ment— Con  ti  niied . 

30.  To  domiciliary  administrator,  validity  of 281 

31.  To  one  in  arrears,  set-off 504 

32.  To  wrong  claimant 263 

PaymenU — 

1.  By  Government  to  subsidized  railways 196 

2.  For  compensation,  withholding 232 

3.  For  supervision  of  stamp  paper 80 

4.  From  appropriations 75 

5.  From  appropriations,  prohibition  of 214 

6.  From  Treasury,  duty  of  executive  officers •- 306 

7.  Made  by  Treasurer 104 

8.  No  exercise  of  Judicial  power  until  after 281 

9.  Of  amounts  due  estate  of  intestate 261 

10.  Of  claims,  Keyser's  case 266 

11.  Of  salary  to  Congressmen 53 

12.  "On  account" 173 

13.  Under  contract,  legality  of 523 

Pajf-roll — 

1.  Oflaborers 141 

2.  Of  persons  supervising  in  ternal-revenue  stamp-paper 90 

3.  Regarding  Senate  officials 420 

Peace — 

1.  Violation  of 480 

Peaae^a  Case 501 

Peasey  H.  R.— 

1.  Party  in  Pease's  case 501 

PeeUe,  Stanton  «/.— 

1.  Bill  introduced  by,money  orders xi 

Penal  Deducti(m9^(See  Deductions,) 
Penalty— 

1.  For  disclosing  manufacturer's  secrets 63 

2.  For  divulging  operations  of  manufacturer 78 

3.  For  neglecting  to  famish  facilities  for  examination  of  distilleries 62 

4.  Of  fifty  per  centum,  direct  tax 385 

Pending  Claim — 

1.  In  regard  to 544 

Pensaoola,  Fla,— 

1.  Purchase  of  site  for  public  building  in .; 152 

Pension — 

1.  In  regard  to  compensation  of  retired  Army  officer 603 

Pensions — 

1.  Conclusiveness  of  decision  of  Commissioner  of 185 

2.  Due  to  minors 286 

3.  In  regard  to  collecting 287 

Pension  Agents— 

1.  Settling  accounts  of 185 

Pension  Building— 

1.  Appropriation  for  erection  of 609 

2.  Disbursing  money  appropriated  for 590 

3.  Instructions  as  to  the  work  of  erecting  the 589 

4.  Pay  for  supervising  erection  of 594 

5.  Provision  for  supervision  of  erection  of 594 

Pension  Laws— 

1.  Construction  of 186 
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Pension-Office  Building — 

I.  Supervision  of  erection  of 619 

Pensian-JRoll — 

1.  Conclusiveness  of,  over  accounts 186 

Pensioner's  Burial  Expense  Case 185 

Pensioners — 

1.  Accounts  for  burial  of  deceased 185 

Pensioner's  Certificate — 

1.  Effect  of,  in  settlement  of  accounts 185 

Percentage — 

1.  Allowance  and  payment  of,  to  State  of  Alabama 250 

2.  Allowance  and  payment  of,  to  State  of  Mississippi .' 250 

Per  Diem — (See  Synonyms.) 

1.  Of  United  States  commissioners 452 

Per  Diem  Compensation — 

1.  In  regard  to 442 

2.  Of  General  Meigs,  as  to 590 

Per  Diem  Expenses — 

1.  In  regard  to,  of  marshals 639 

Per  Diem  Fee— 

1.  Charged  by  district  attorney 511 

2.  Of  commissioners  of  the  circuit  court 470 

Performance — 

1.  Reeside's  pleadings  and  allegation  of. 174 

Performance  of  Duty — 

1,  As  to  payment  of  salary 412 

Permanent  Indian  Reservations— 

1.  In  Nebraska 247 

Permanent  Specific  Appropriations — 

1.  In  regard  to 542,566 

Permanent  Statute — 

1.  Repeal  of 436 

Pernicious  System — 

1.  Regarding  extra  pay 627 

Perpetual  Injunction — 

1.  In  relation  to 311,342 

Person — 

1.  Jurisdiction  of  court  over 332 

2.  Who  may  examine  distilleries 70 

Persons — (See  Agent;  Deputy  Collector.) 

1.  Construction  of  statutes  in  relation  to 274 

2.  Powers  of.  official  and  unofficial 71 

3.  Right  of  people  to  be  secure  in  their 72 

4.  Rights  of 248 

5.  Security  of  the  people  in  their 73 

Personal  Actions — 

1.  Sounding  in  tort  or  in  contract 282 

Personal  Assets — 

1.  In  District  of  Columbia. 336 

Personal  Domicile — 

1.  Law  of 257 

Personal  Estate — 

1.  Account  and  distribution  of 346 

Personal  Expenses — 

1.  Of  special  agents 526 
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Ptrsonal  Jn$truction9— 

1.  To  diplomatic  agents 447 

Personal  Judgment — 

1.  In  relation  to 2® 

Per$onal  Property— 

1.  Right,  claim,  or  demand  against 329 

2.  Rights  to  a  testator's ^ 

Personal  Services — 

1.  Appropriations  for 523 

2.  As  to 132 

Personal  Trusts 

1.  In  regard  to  exercise  of  duties 546 

Peruvian  Government — 

1.  Loan  contracted  by,  in  England 30u 

Peruvian  Guano^ 

1.  Hypothecation  of Sii- 

PetiHon— 

1.  Of  John  T.  Caine '^i 

PeHHons— 

1.  Of  domiciliary  executors ^ 

Phelps,  S.  L,^ 

1.  Party  in  District  Commissioners' case ^^ 

Phillips,  S.  F,^ 

1.  Acting  Attorney-General,  letter  of,  regarding  dednctlons  from  mail 

contractors'  pay 1^ 

1 .  Solicitor-General ,  letter  of— Pacific  railways 212 

Piquette— 

1.  Definition  of , ^ 

Places^ 

1.  Construction  of  statutes  in  relation  to '274 

Plague — 

1.  Circular  regarding 439 

Plans — 

1.  Of  public  building -> ^ 

Plantations— 

1.  Sale  of,  direct  tax 3?i 

2.  Survey  and  disposition  of,  direct  tax 3?*? 

Pleadings— 

1.  Admissibility  of  claims  under I® 

2.  In  fieeside*8  appeal 1*4 

Points— 

1.  Decided  regarding  Pacific  railroads 1 214 

Poliog— 

1.  Of  statutes  in  relation  to  public  lands 1 

Political  Corporation-^ 

1.  The  United  States  as  a 276 

Polygamy— 

1.  Faith  in,  and  practice  of,  by  Delegate ^^1 

Pomace — 

1,  Definition  of "- 

Porter,  A.  G.— 

1.  First  Comptroller,  direct  tax 35T 

Positive  Words— 

1.  In  regard  to ^ 
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Po$8€  Camiiatus — 

1.  Duty  of  marshal 478 

2.  Marshal  may  call 481 

Possesion — 

1 .  Adverse,  in  law  and  in  fact,  as  to  presumption  in  payment 16 

Po$9e89ion  of  Office— 

1.  Kor  performance  of  duty  give  right  to  salary 411 

Postage — 

1.  Reduction  of  ratesof ;  salaries 538 

Postal  Accounting-^ 

1.  Foreign  and  domestic ! xxi 

Postal  Accounts — 

1.  System  for  revision  of  audit  of xxiv 

Postal  Appropriations — 

1.  As  to  unexpended  balances  of i.  553 

2.  Carried  to  surplus  fund 568 

Postal  Colhciion  Drafts— 

1.  In  regard  to 564 

Postal  Depoeitaries — 

1.  In  regard  to 556 

Postal  D^potitorg — 

1.  In  regard  to xxii 

Postal  Laws,  1879— 

1.  Section  61,  suits  to  recover  wrongful  payments 165 

2.  Section  665,  delinquencies 164 

3.  Section  666,  notifying  contractors  of  failures 164 

4.  Section  667,  specific  excuses ^ 164 

5.  Section  668,  forfeitures 164 

Postal  Laws  and  Regulations — 

1.  As  to • 24 

2.  Of  1879,  as  to  office  of  Second  Assistant  Postmaster-General 29 

3.  Quoted  from 163 

Postal  Bwmues — 

1.  Deficiencies  in 564 

2.  Disposition  of  unexpended  balances  of 565 

3.  In  regard  to 561 

Postal  Services — 

1.  In  prior  year,  paying  for 561 

Postal  Warrants — 

1.  Counter-signature  of,  by  First  Comptroller xxiv 

2.  In  regard  to xxiv 

Postmaster — 

1.  At  New  York  City,  special  provision  for  salary  of 539 

2.  At  Washington  City,  no  readjustment  required  as  to  salary  of 540 

3.  At  Washington  City,  salary  of 536 

4.  At  Washington  City,  special  provision  for  salary  of 539 

5.  Bond  of 501 

Postmaeters — 

1.  Accounts  of XXII 

2.  Limit  of  pay  of 536 

3.  Of  the  fourth  class,  control  of  amount  of  salaries  of 539 

4.  Quarterly  account  of 536 

Postmaster-  General — 

1.  Allowance  by,  for  clerical  service 301 

2.  Authority  disallowing  credits  in  favor  of  a  contractor 372 
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3.  Authority  of 24,165 

4.  Authority  of,  over  mail  contractors It2 

5.  Cannot  delegate  his  authority 24 

6.  Certificate  of 17i* 

7.  Deduction  from  mail  pay 175 

8.  Deductions  made  by 171 

9.  Duty  of,  as  to  mail  contractors 179 

10.  Letter  to  Attorney-General  regarding  appeal  to  First  Comptroller 193 

11.  Mail  contracts 173 

12.  Money  at  disposal  of 91 

13.  Order  of 25 

14.  Powers  given  to .j70 

15.  Public  moneys  at  disposal  of 5^1 

16.  Readjustment  of  salaries  of  postmasters  by 5:i^ 

17.  Regarding  postal  accounts xxi 

18.  Transfer  of  moneys  by 34" 

Post  of  Duty-- 

1.  In  regard  to 445 

2.  In  regard  to  consulates 414 

Post- Office— 

1.  Purchase  of  site  for Vci 

PomU  Office  Collection  Drofi9— 

1.  Copy  of  form  of 5*j 

Post-Office  Department — 

1.  Accounts  in n 

2.  Appropriations  for 561 

3.  Organization  of xii 

4.  Proposed  changes  in  organization  of xxui 

5.  Regulations  of,  as  to  Pacific  Railways \rt 

PoBt-Office  Inspector^ 

1.  Quotation  from  report  of U? 

Postponement — 

1.  Fee  of  marshal  for  attendance  at  a 4^;^ 

2.  Of  election 5^» 

3.  Of  examination 45^ 

Possessor— 

1.  Rightsof 3^1 

PoUmao  Water- Works^ 

1.  Regarding  office  of  chief  engineer  of 5^' 

Power — 

1.  Coupled  with  an  interest 51-^ 

2.  Given  by  statute,  as  to c^ 

3.  Given  by  statutes,  incidents,  intendments 92 

4.  Grant,  recognition  of 355 

5.  History  of  exercise  of 421 

6.  Of  Postmaster-General 165 

7.  Recognition,  grant 374 

8.  Revocability  of 454 

Power,  J.  T.— 

1.  Attorney,  brief  of,  in  Mississippi  Central  Railroad  Company's  case 559 

2.  Attorney  in  Georgia  case 3&? 

3.  Attorney  in  Lee's  case 397 

4.  Attorney  in  Mississippi  Central  Railroad  Company's  case 559 

Power  of  a  Court— 

1.  When  exhausted 573 
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Power  of  Attorney — 

1.  Authority  given  by  Constitution  or  CongresH  asa 578 

2.  By  claimant 515 

3.  Construction  of 454 

4.  Effect  of  death  of  agent 515 

5.  Executed  by  A.  L.  Barber  quoted 453 

6.  Execution  of,  after  allowance  of  claim 36 

7.  In  regard  to 453 

8.  In  regard  to  terms  of , 515 

9.  Sufficiencyof 36 

10.  To  make  transfer  of  certificates  of  stock,  copy  of 9 

Power  of  Substitution — 

1.  As  to 454 

Powers  of  Substitute^ 

1.  In  regard  to 455 

Practice^(Bee  Begulalions  ;  Usage.) 

1.  As  to  payment  of  salary  to  Congressmen 104 

2.  As  to  special  and  imperative  provisions 67 

3.  In  Court  of  Claims,  regulation  of 286 

4.  In  regard  to  marshals'  fees 452 

5.  Modes  of 477 

6.  Of  accounting  officers  as  to  disbursing  accounts 142 

7.  Of  Comptrollers  in  relation  to  allowances  for  fees 393 

8.  Of  courts  as  to  administration 349 

9.  Of  Department  in  regard  to  extra  services 630 

10.  Of  Department  in  relations  to  Pacific  Bail  way  companies 217 

11.  Of  Department  when  disbursing  officer  dies 146 

12.  Of  Departments  as  to  appointments  of  special  agents 125 

13.  Of  Departments  as  to  deductions 173 

14.  Of  Departments  in  relation  to  drafts 266 

15.  Of  Departments  regarding  funds  in  hands  of  disbursing  clerk  at  death.  145 

16.  Of  Departments  regarding  suspensions 175 

17.  Of  Executive  Departments  in  relation  to  drafts 283 

18.  Of  Executive  Departments,  liability  of  the  Government 282 

19.  Of  Government  regarding  requirements  of  Army  officers 632 

20.  Of  paying  marshals  for  guard,  regarding  the 482 

21.  Of  Treasury  Department  as  to  covering  in  money 145 

22.  Of  Treasury  Department  bearing  of,  regarding  claim  of  General  Meigs.  638 

23.  Of  Treasury  Department  in  regard  to  Connolly's  case 643 

24.  Of  Treasury  Department  regarding  payments 243 

Pratt,  B.  J.— 

1.  Captain  United  States  Army,  compensation  to,  for  extra  services  ex- 
pressly authorized 596 

Preamble  and  Resolutions— 

1.  Of  House  quoted  regarding  index  of  Journals 530 

Precedence — 

1.  In  relation  to 348 

Precedent — 

1.  Illegal  retaining  of  compromise  money 429 

Precedents— 

1.  Growing  from  permission  of  unreasonable  search , 73 

Predecessor— 

1.  Judgment  of  a,  res  adjudieata 362 

2.  Jurisdiction  over  judgments  of  Comptroller's 355 

3.  Reversing  decisions  of 167 
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PredeoeiBOf^M  DeciHans — 

1.  Incumbent  reviewing  a 372 

Pre-emption  Law — 

1.  In  relation  to  issuing  patent  for  land 318 

Pre-emption  Landa — 

1.  Commissions  and  fees 2 

Pre-empior — 

1.  In  relation  to  rights  of 318 

Prrferred  Claimn- 

1.  Funeral  expenses  are  a 256 

2.  Payment  of,  to  widow  of  decedent 256 

Premieee^ 

1.  Entering  into  and  upon 60,  G2 

Prerogativee — 

1.  Secured  by  the  British  constitution 74 

Pteeentation — 

1.  Of  outstanding  draft 296 

Preeident^ 

1.  Compensation  of 106 

2.  Constitutional  power  of 445 

3.  Control  of,  over  diplomatic  officer 445 

4.  In  regard  to 418 

5.  In  regard  to  appointment  of  officers 609 

6.  Interfering  with  rights  of 597 

7.  Nominations  by 411 

8.  Nominations  made  by 609 

9.  Order  of ,  regarding  diplomatic  officers 445 

10.  Special  direction  of,  regarding  advances 124 

PreMent  Buchanan*9  Meeeage— 

1.  Relative  to  civil  duties  of  Army  officers 596 

Preeident  of  the  Senate— 

1.  In  regard  to 418 

Preeident^  Proclamation^- 

1.  Declaring  the  war  at  an  end 369 

Preeidential  BeoonstrucUon— 

1.  In  relation  to  Georgia 370 

Preeumption  of  Foot— 

1.  As  evidence 8 

2.  Doctrine  of 12 

3.  In  relation  to 398 

Presumption  of  Law — 

1.  In  relation  to 363 

PreeumpHons— 

1.  Jurisdiction,  Judgments 363 

Presumptive  Proofs— 

1.  Of  payment 14 

Prima  Facie  Emdmce— 

1.  In  regard  to  certificate  of  election 585 

Prince  Edward  Island — 

1.  Consular  agent  at 88 

2.  United  States  consul  at  Charlottetown 410 

Principal — 

1.  Of  bonds  held  under  conditions 87 

2.  Of  subsidy  bonds,  payment  of lt?9 

3.  Payment  of,  final  judgments 573 
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Principal — Continued. 

4.  Beyoking  power  of  agent 453 

5.  Time,  compensation  of  agent 426 

Principle — 

1.  Regarding  conclosiveneee  of  jodgments 166 

JPrinciplu — 

1.  Applicable  in  the  a^Juttment  of  acoonnts 169 

2.  Decided  in  Meigs's  case,  importance  of 611 

3.  Discussed  by  a  Comptroller xzvin 

Frintinff — 

1.  Of  records  of  Supreme  Conrt 97 

2.  Opinions  of  the  Supreme  Court : 92 

Prior  Claim$^ 

1.  lu  regard  to  payment  of 553 

Prior  Common  Law — 

1.  Repealof 504 

Prior  Enactment^ 

1.  Special  or  general 85 

Prior  Statute— 

1.  Repealof- 504 

Priority— 

1.  As  to  bankruptcy 21 

Pri8onerd— 

1.  Fees  for  bringing  in,  guarding,  and  returning 451 

2.  Transporting  and  guarding 410 

Private  Agent — 

1.  In  regard  to 551 

Private  Busineea — 

1.  Privileges  and  duties  of  retired  Army  officers 610 

Private  Citizen— 

1.  In  regard  to  extra  compensation  of  General  Meigs 592 

2.  Rights  and  duties  of 594 

Private  CiOgene — 

1.  Rule  of  common  la^  applicable  to 297 

Private  DeM-^ 

1.  Collection  of 339 

Private  Debtor— 

1.  Jurisdiction  of  courts 332 

PrivatelDebtoKe— 

l.*Common  law  transfers,  right  of  action  to  ancillary  administrator  of 

the  debtor 280 

2.  Debts  due  from 268 

3.  In  relation  to  foreign  administrators 290 

Private  Propertjf^^ 

1.  Servioesof  a  citizen  considered  as 593 

PrivaU  Biffhte^ 

1.  In.reUtion  to  title  to  public  lands 318 

Privilegee— 

1 .  Of  retired  Army  officers,  construction  of  Statutes  regarding 61 1 

Probable  Cauee — 

1.  Certificate  of 575 

2.  Regarding  unlawful  seizures 71 

Probate  Account — 

1.  Errors  in 179 
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FrobaU  CcurP^ 

1.  Order  of 353 

1.  Forma  of 477 

FtooMdi  of  8ale»^ 

1.  DiBposition  of 119 

2.  In  regard  to  direct  tax 386 


1.  Asto  aBsigmnent  of  salary 102 

2.  As  to  payment  of  salary 106 

3.  liodeof,  against  offenders 408 

Praceu  Prwwmed — 

1.  As  to  payment 16 

FroclamalUm — 

L  In  regard  to  election  to  fill  Taoancy 585 

2.  Of  James  Johnson,  pruyisional  governor  of  Georgia 369 

3.  Of  Joseph  £.  Brown,  governor  of  Georgia 369 

4.  Of  President,  annulling  restrictions  on  trade '. 400 

Procuring  LegUHatUm — 

1.  In  regard  to  extra  compensation , 627 

Producer — 

1.  Of  spirituous  or  malt  liqnors 64 

2.  Protection  of,  from  unlawful  difliolosures 70 

Producer9— 

1.  Of  spirits  and  heer,  rights  of 71 

Prof€99or9  at  Colleges— 

1.  Retired  Army  oifloers  detailed  as 610 

ProKiUntUme— 

1.  Against  extra  duty  and  pay 624 

Promiee — 

1.  To  pay  money,  in  relation  to 280 

Promieeory  Note— 

I.  Of  the  Treasurer 350 

PromUiory  Noiee — 

1.  In  relation  to 268,276,323,345,571 

PromotUme — 

1.  When  civil  service  act  took  effect .' 399 

Property — 

1.  Change  of  title  to 962 

2.  Deprivation  of 262 

3.  In  different  Jurisdictions,  titles  to 345 

4.  In  regard  to «  594 

5.  In  the  District,  drafts  arenot 323 

6.  Laws  governing  suits  for 268 

7.  Of  persona 248 

8.  Right  of 347 

9.  Security  of  the  people  in  their 73 

10.  Seizing  and  confiscating 366 

11.  Tax  on 594 

12.  Transportation  of  public 129 

13.  Within  Jurisdiction  of  court  of  District  of  Coliunbia 262 

Property  of  the  State— 

1.  In  relation  to 314 

Proper  Parties — 

1.  In  relation  to * 284 
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ProposaU— 

1.  For  oairying  mails 29' 

Proprietary  Medioiiie9 — 

1.  ClaimB  regarding,  barred xxvin 

ProprMary  Stamps — 

1.  Claims  for  redemption  of 43(^' 

ProMoaftoii — 

1.  In  regard  to  allowance  to  district  attorney 644' 

ProatfOMtioiM— 

1.  Services  rendered  prior  to  commencement  of 45* 

Prote9i— 

1.  Forceof 1711 

ProvineiaX  Ju8tic&^ 

1.  Issuing  process  as 88 

-ProvWow— 

1.  Id  regard  to  a  separate  particular 540 

2.  Of  bankmpt  or  insolyent  act 570 

Pr9vi8ian9 — 

1.  Of  Statutes  in  relation  to  public  lands 1 

2.  To  indemnify  the  United  States,  Pacific  Bailway 211 

ProviMonal  Oovemments — 

•    1.  In  regard  to  reconstruction 371 

2.  Maintenance  of  suits  by 371 

Provi8<h^ 

1.  Availability  of  appropriations 134 

Praviaod— 

1.  In  act  of  March  3, 1883,  construction  of 95 

2.  In  appropriation  act  June  30,  1882,  compensation  to  land-grant  rail- 

roads       131 

Public  JocauntB — 

1.  Compensation  of  Representatives 108 

2.  Statutes  regulating  adjustment  of 185 

Public  Auction — 

1.  Dy  District  Commissioners 546 

Public  Buildifig— 

1.  Erection  of 588 

2.  In  regard  to 521 

3.  Payment  of  superintendent  of  construction  of 588 

4.  Purchase  of  a  site  for 152 

Public  Buildmg9^ 

1.  Appropriations  for 132 

2.  Construction  of 132 

3.  Destroyed  by  fire 155 

Public  Creditcrt-- 

1.  Rights  of 571 

Public  Dtbt-^ 

1,  lutereston - 566 

2.  Place  of  payment  of 350 

Public  Debt  Statement^  , 

1.  Form  of  interest-bearing 17 

2.  Form  of,  on  which  interest  has  ceased  since  maturity 17 

Public  Depositary— 

1.  In  relation  to 393 

Public  Deposits^ 

1.  Checking,  drawing 3U3 
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Publio  DowuUn— 

1.  Lmndin  diopate  segregated  from  the 319 

Public  Employmeti^-' 

1.  I>efeating  distribation  of  benefits  of 628 

Publio  Fund»^ 

i.  Deposit  of 393 

Public  Highteaya-- 

1.  For  use  of  Goveroineat 129 

Public  Iwtprorementi — 

1.  Appropriations  for 523 

Publio  Land— 

1.  Granted  for  schools 249 

2.  Proceeds  of  sales  of 249 

3.  Protecting  timber  on 526 

Publio  Landi— 

1.  Acconntsof 247 

2.  Claim  of  Nebraska  to  percentage  on 252 

3.  Commission  and  fees 2 

4.  Five  per  centum  on  proceeds  of  sale  of 644 

5.  Indian  lands  not 252 

6.  In  Nebraska,  right  and  title  to,  unappropriated 248 

7.  Policy  and  provisions  of  Statutes  in  relation  to 1 

8.  Sales  of 633 

!»'      9.  Taxpson 249 

10.  ^The  i>ermanent  Indian  reservations  in  Nebraska  are  not 247 

11.  Trespasses  on 123 

Public  Money-- 

1.  Controlof,  byCongress 91 

2.  Disbursement  of 533 

3.  Disposition  of 388 

4.  Limitation  of  use  of 75 

5.  Places  of  deposit  of 261,279 

Publio  Moneyi— 

1.  Accounting  for 633 

2.  Advances  of 123 

3.  In  relation  to 296,340 

4.  Refunding 502 

5.  SafiB-keeping  of 347 

Publio  Officer-' 

1.  Decision  of,  conclusive 363 

2.  Particular  authority  confided  to 363 

3.  Review  of  action  of - 364 

Public  Officere-' 

1.  Coercion  of 331 

2.  Effect  of  too  firequent  changes  in 12 

3.  In  regard  to  assignment  by,  of  retired  Army  officer  to  duty 624 

4.  Presumption  regarding  performance  of  duties  by..... 363 

Public  Policy^ 

1.  In  regard  to  official  duty 560 

2.  In  relation  to  disposition  of  estates  of  decedents 304 

Public  Printer^ 

1.  Index  to  Congressional  Record 531,535 

Public  PrinHng— 

1.  As  to  Supreme  Court  reports 96 

2.  For  Congress  and  Departments 96 
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FubUo  Printing— Continued. 

3.  Fortheconrts 96 

4.  Provided  for  by  law 97 

5.  To  be  executed  at  the  Goyemment  Printing  Office 96 

Public  Beeords — 

1.  ProTJding  custodian  for 495  • 

Public  Begislers — 

1.  Admissibility  of,  as  evidence 11. 

Public  iScAoo7«— (See  SckooU.) 

1.  Sales,  directtax ,T83:' 

2.  South  Carolina,  direct  tax :}83^ 

Public  Securities — 

1.  Effect  of  manner  of  paying  interest  on 293. 

2.  Restraining  issuance  of Sid* 

Public  Service— 

1.  Compensation  for 131 

1,  Compensation  of  persons  in 89 

3.  Promotion  of 32 

4.  Status  of  officer  in  the 588 

5.  Status  of  retired  Army  officer  in  the 595 

Public  Works— 

1.  In  District  of  Columbia,  appropriations  for 517 

Publication^ 

1.  In  actions  at  law  or  in  equity 320 

Publiaked  Notice— 

1.  As  to  administrator 298 

PuUiamy  John  J.— 

1.  Draft  to  order  of 267 

2.  Executor  of  John  N.  Pnlliam 267 

3.  Of  Fayette  County,  Kentucky,  party  in  Key ser's  case 336 

4.  Party  in  Keyser's  case , 264 

Pulliam,  John  N.— 

1.  Of  Fayette  County,  Kentucky^  party  in  Keyser's  case 264, 336 

Punctuation — 

1.  Of  act  of  March  3.  1873 204 

2.  Of  section  5260,  Revised  Statutes 204 

Purchase — 

1.  Authorityto 1»> 

Purchases-^ 

1.  In  regard  to 521 

Purchase  Money — 

1.  Refund  of,  by  tax  commissionerB 382 

2.  Return  of  direct  tax 386 

Purchaser— 

1.  Court  compelling  transfer  to 329 

Purchasers — 

1.  Fees  collected  from 2 

Qualifications— 

'     1.  For  holding  office 487 

Quantum  Meruit — 

1.  Right  of  attorney  to  recover  on  a 543 

Quarterly  Account— 

1.  Finality  of 179 

2.  Settlement  of,  not  final 177 
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QMiriarly  AooounU — 

1.  Of  Riohftrd  Joseph,  copies  of 139 

Quarterlif  SettlemsnU^ 

1.  Of  accoant9  of  mail  contractors 175 

QMrtermoBter  General— 

1.  In  regard  to  duties  of  General  Meigs 619 

2.  Land-grant  railroads 130 

3.  Letterof,  Pacific  railroads 215 

Quartermaiter's  Department— 

1.  Duty  of  officers  of 242 

2.  Stationery  shipped  by 127 

3.  Transportation  services  for 240 

Qwisi  Official  Pereane— 

1.  Powers  and  duties  of 63 

Queeiion— 

1.  Quoted,  as  to  holding  National  and  State  office 487 

Queetume — 

1.  Arising  in  Meigs's  case 616 

2.  Decided  by  First  Comptroller xxvii 

Queetion  of  Fact— 

1.  As  to  performance  of  subcontracts 34 

2.  Jurisdiction  of  Second  Comptroller  as  to  accounts 243 

Queetioni  of  Faci- 
le In  regard  to  claims xzxii 

Queeiion  of  Law— 

1.  Jurisdiction  of  First  Comptroller  as  to  accounts 243 

2.  Presented  by  rival  administrators 299 

3.  Regarding  direct  tax 364 

Qneeiione  of  Law— 

1.  In  regard  to  claims xxxu 

2.  In  regard  to  postal  accounts xxiv 

Queetione  of  Salary— 

1.  Are  questions  of  contract 599 

Quota — 

1.  Assumption  and  payment  of  direct  tax 385 

2.  Of  direct  tax  apportioned  to  States 368 

3.  Of  direct  tax,  special  statutory  mode  of  paying ^ 354 

R. 

Bailroad— 

1.  Public  lands 129 

2.  Tax  on  a 272 

Bailroade — 

1.  As  common  carriers 204 

2.  Continuous  lines  from  Stato  to  States 204 

Bailroad  Company— 

1.  In  regard  to  carrying  the  mails 556 

Hailroad  Companiee — 

1.  Compensation  earned  by xxv 

2.  Payment  of  compensation  due  to 214 

Bailroad  Fee— 

1.  To  be  returned  by  district  attorney  as  an  emolument 424 

Bailroad  Grante — 

1.  Process  of  locating .* 582 

Bailway  Companiee— (See  Independent  Railway  Companiee,) 
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Railway'  Compenaation^Caie 188 

Railway  Mail  Service — 

1.  Report  for  payment  of 192 

Railways — 

1.  Operated  by  Central  Pacific  Railroad  Company 208 

2.  Operated  by  Missouri  Pacific  Railway  Company 210 

3.  Operated  by  Sioox  City  and  Pacific  Railroad  Company 210 

4.  Operated  by  Union  Pacific  Company 209 

RaUton*9  Caa& 507 

RaUion,  D,  JT.— 

1.  Party  in  Ralston's  case 507 

RancPs  Case 393 

Rand.  Edward  if.— 

1.  Party  in  Rand's  case 393 

Ratification — 

1.  Of  amendment  to  Constitution 371 

Real  Estate-^ 

1.  Sale  of;  by  collector  of  taxes 647 

Real  Judgment — 

1.  Errorin  calculation 375 

Renl  Securitied'- 

1.  Conversion  of 337 

Recuon — 

1.  Dependence  of  law  upon..^ 272 

2.  Of  the  law,  Jurisdiction  overdrafts 270 

3.  Yielding  to  follies '..  73 

Reasonable  Support — 

1.  For  a  year,  payment  of 256 

Rebate  Case 90 

Rebate— 

1.  Claim  for 402 

2.  Of  taxes 90 

3.  Of  taxes,  claims  for 90 

4.  Payment  of,  in  money •  91 

5.  Right  to 92 

6.  Time  when  claim  mu8tp)e  presented  for 402 

7.  To  manufacturers  paid  in  stamps 91 

Rebellion — 

1.  Direct  tax  in  State  or  Territory  in  actual 385 

RecHpts— 

1.  For  certified  copies  of  Supreme*Court  reports 96 

2.  Furnished  for  stationery 397 

Receiver — 

1.  Of  land-grant  railroad)  in  relation  to  lands  contracted  to  the  railroad 

company , 318 

2.  Of  public  moneys,  auditing  accounts  of 180 

Receivers — 

1.  And  registers,  right  of,  to  receive  commissions 1 

2.  Jurisdiction  over  money 319 

3.  Of  public  moneys 340 

Recognizance— 

1.  To  appear  at  court  to  answer 471 

Recognizances — 

1.  In  relation  to ^ 395 
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Beoogniged  Service — 

1.  In  regard  to  CMTying  mails 554 

Mee(mpen$e^(Be^  Sjfnon^,) 
Beconeiruction^ 

1.  Completed  in  Georgia '. 370 

2.  In  relation  to 369 

JSeoonsirtutUm  Aete^ 

1.  Of  Congrew 369 

2.  State  governments  under ». '.      371 

Becort^ 

1.  Agreements  of  the  trast  shown  by  the 464 

2.  In  regard  to  a 363 

3.  In  Treasory  Department,  evidence  of  payment 8 

4.  Of  arrivals  and  departures  of  mails '  158 

Becordi — 

1.  Allowances  for  indexing  the  election • 496 

2.  Kept  by  fruit  distillers 78 

3.  Of  arrivals  and  departures  of  mails 160 

4.  Of  distillers 72 

5.  Of  Supreme  Court a5 

6.  Of  Supreme  Court,  to  whom  furnished 97 

7.  Of  Treasury  Department,  destruction  of • 14 

J2fo<mpiiitf]it— (See  Set-^ff;  Compensation.) 

Bedeemed  Stampe — 

1.  Credits  for * 430 

Bedemption — 

1.  Inrelationto 340 

2.  Of  lands  sold  for  direct  tax,  provisions  for 3e^ 

Bedemption$ — 

1.  Purchase  money,  direct  taxes • 363 

Medrete — 

1.  Right  of  petitioning  for 73 

Beeside%  Appeal 156 

Beeeide,  Edwin — 

1.  Contractor  for  transportation  of  mails • 164 

2.  Pay  of,  withheld ; 1&4 

3.  Surety  for  J.  £.  Reeside 184 

BeeeidCf  J.  E.^ 

1.  Appeals  from  action  of  Sixth  Auditor 183 

2.  Opening  up  of  balances  certified  as  due  to 181 

3.  Party  in  Reeside's  appeal 156 

4.  Statements  of  account  of 159 

Bifference  Statniee^ 

1.  Cffsct  of,  oonsiisved 247 

B^f&rm— 

1.  In  the  civil  service * 400 

JS^«fid~(See  Bepayment) 

1.  Of  taxes 586 

B^fundmenU — 

1.  Regarding  unlawfril  seizures 71 

BegenU — 

1.  Of  the  Smithsonian  Institution,  additional  duties  imposed  upon 598 

Begieter-- 

1.  Balance  charged  on  books  of 355 

2.  Direct- t^ix  accounts  in  office  of....  1 642 
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BegUUr'—Conti  nned . 

3.  In  relation  to  aoconnts 306 

4.  Of  arriyal  and  departures  of  mails 157 

5.  Of  the  Treasury,  postal  service 563 

M0gi9t^ed  Bon(U^ 

1.  Assignment  of 469 

2.  In  relation  to ^ 263 

3.  Interest  coupons  on 469 

4.  Payment  of  interest  due  on 292 

5.  Transfer  of, 86 

Eggistered  Cei-iificatei— 

1.  Rightsin 8 

Register  oj  the  Treasury— 

1.  Certificate  to,  regarding  compensation  for  mail  serrice 191 

Registers  and  Receivers — 

1.  Appointment  of 501 

2.  Right  of,  to  commissions 1 

3.  Rightof,  to  fees 680 

Register's  Office— 

1.  Book-keeping  in , 277 

Registration — 

1.  Of  voters 482 

2.  Ofvoters,  reconstruction 369 

Registration  Districts — 

1.  Georgia  divided  into....p 370 

Registration  Lists— 

1.  Marshals 480 

li«yii{ai{<m— (See  Circulars;  Practice;  Usage.) 

1.  As  to  rebate  of  taxation...... *    92 

Regulations — 

1.  Concerning  distillation  of  fruits 78 

2.  Fixing  compensation  of  consular  agents 88 

3.  Fixing  emoluments 89 

4.  For  carrying  mails 163 

5.  In  regard  to  diplomatic  officer 445 

6.  In  regard  to  settlement  and  adjustment  of  accounts 390 

7.  Necessary  revenue 66 

8.  Of  Commissioner  of  Internal  Revenue,  stamps,  taxes 432 

9.  Of  Post-Office  Department  as  to  Pacific  railways 188 

10.  Of  Post-Office  Department,  power  to  prescribe 32 

11.  Of  Sixth  Auditor's  Office  regarding  drafts  of  mail  contractors 184 

12.  Of  Treasury  Department  as  to  stationery 127 

13.  Postal,  1879,  section  61 ,  quoted,  fraudulent  payjae&ts 165 

14.  Postal,  1879,  section  666,  quoted,  contractors  notified  of  failorea 164 

15.  Postal,  1879,'section  667,  quoted,  delinquencies • 164 

16.  Postal,  lR79,section  668, quoted, forfeitures 164 

17.  Quoted  regarding  vouchers  for  stationery 396 

18.  Regarding  disbursements 393 

19.  Regarding  presentation  of  claims xxxi 

20.  To  prevent  the  plague 437 

RdmburBemen  t — 

1.  Of  interest  paid 214 

Bigeded  Claims — 

1.  In  relation  to 373 

2.  Reopening  of 545 

3.  Reviewing  predecessor's  decisions  regarding 372 
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Selecting  C2atm«— 

1.  Reaaonsfor ' xxxu 

BeleoBe — 

1.  In  regard  to 570 

2.  Of  claim,  direct  tax 385 

3.  Suit,  draft,  iudorsemeut 461 

Relitif— 

1.  CoDgress  granting 144 

2.  ConHtruction  of  statutes  in  regard  to 570 

3.  For  certain  claims 563 

4.  For  claimant  as  to 572 

5.  Of  those  evicted,  direct  tax 386 

6.  Securing,  against  executive  officer's  Judgment 366 

7.  Statute,  right 367 

Bemcdial  Agencies — 

1.  In  regard  to  rejected  claims xxxu 

Remedial  Pro<ie»9-^{^ee  Proeees,) 
Remedial  Statutee— 

1.  Construction  of,  regarding  extra  compensation G28 

Remedy — 

1.  By  action  injudicial  courts 173 

2.  For  overpayment  by  the  Oovemment 156 

3.  For  pay  of  special  deputy  marshal 475 

4.  In  relation  to 274 

5.  In  relation  to  statutory 367 

6.  Of  a  non-resident  creditor 271 

7.  Of  claimants  by  action  at  law xxxn 

8.  Of  creditor  of  the  Government 271 

9.  Part  of  obligation  of  contract 294 

Remediee — 

1.  In  regard  to  estoppel 571 

2.  In  the  courts,  as  to 461 

3.  Of  citizens,  State  laws  in  relation  to 290 

Removal-^ 

1.  Of  national  officer  when  holding  State  office 486 

RemuneratUm—{^e  Sgm>njfm$,) 
Reopening  Claime— 

1.  In  regard  to 546 

Reopening  DeoieUm  Caee 544 

Repairs — 

1.  Appropriation  for 584 

2.  As  to 132 

3.  To  Interior  Department  building 136 

4.  Of  Howard  University .' 118 

Repay  Covering  JVarrant— 

1.  As  to 146 

Repaymente — 

1.  As  to IW 

Repeal — 

1.  Act  superseded  without  words  of 1 

2.  Different  modes  of 84 

3.  In  regard  to 501 

4.  Of  conflicting  acts 83 

5.  Phraseology  used  to  render  certain  the 83 
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EepeaU — 

1.  By  implication  are  not  favored '. «. 31,204,475 

2.  Total,  partial,  or  temporary 441 

Repealing  Acts — 

1.  Construction  of 85 

Bepealing  Clause-^ 

1.  In  act  August  5, 1882,  as  to 83 

Bepealing  Statutes^ 

1.  Form,  modes  of 80 

2.  lu  regard  to 440 

Report — 

1.  For  payment  of  railway  mail  service 191 

2.  Of  Commissioner  of  the  General  Land  Office,  5  per  centum,  Nebraska. . .  248 

3.  Of  Secretary  of  the  Treasury  regarding  disbursements  and  checks 393 

4.  Of  supreme  court  of  District  of  Columbia 94 

5.  To  House  of  Representatives  by  Mr.  Lawrence,  Pacific  railways 212 

6.  To  Senate  quoted  from,  subsidy  bonds 211 

Reporte — 

1.  In  regard  to  compensation  of  chief  supervisor 491 

1  Made  by  fruit  distillers 78 

3.  Of  Supreme  Court  place  as  to  of  printing 96 

Repreaen  tative — 

1.  In  Congress,  title  to  office 413 

2.  Protection  of  salary  of. 102 

Repreaen  tativee — 

1.  In  Congress,  compensation  of 1  102 

2.  Salaries  of. 108 

Republic  of  Perur— 

1.  In  relation  to  loan  by 300 

Repudiation — 

1.  Inrelationto 300 

Requital — (See  Synonifms.) 
Requisitions — 

1.  A  form  of ^ 49 

2.  Formoney 100 

Res  Adjudioata — 

1.  As  to 167,168,170,372,575,578 

2.  As  to  payment  of  registered  certificates 19 

3.  Conclusiveness  of  Comptroller's  judgment 364 

4.  Final  Judgment  as  a 156 

5.  Effectof 167 

6.  In  regard  to .*. 362,464 

7.  In  regard  to  claims 546 

8.  Judgment  as  a 573 

9.  Legal  principle  on  which  a  final  settlement  operates  asa 156 

10.  Of  rights  of  claimant 577 

11.  Rule  of,  as  to  judgments  of  Comptrollers 174 

12.  Rule  of,  as  to  judgments  of  judicial  courts 174 

13.  Vacating  or  changing  a  judgment 578 

14.  When  judgment  is  final 170 

15.  Writ  of  error  to  review  a  Judgment 575 

Reservation — 

1.  In  an  account 179 

2.  Of  lauds  not  a  sale 251 
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Beservaiiont —  ^ 

1.  iDdian,  5  per  centum  of  ^alne  of 247 

2.  Military  and  naval— direct  tax 386^ 

Beaerve  Power — 

1.  To  alter,  amend,  or  appeal 226 

SeMuarg  Fund — 

1.  In  regard  to 55b 

Reaignaii<m^ 

1.  In  regard  to • 411 

2.  In  relation  to  State  and  national  office 486 

RenoluHon — 

1.  Introduced  by  Mr.  Lawrence  into  the  House  of  Bepreeentativee  regard- 

ing indemnity  of  mibsidy  bonds 211 

2.  Of  Congress  as  to  eoMpeiiaation  of  member 54 

3.  Of  the  House  of  BepreeentatiTss  regarding  Caanon  v«.  Campbell  ...•••  50 

4.  Of  the  House  of  Btpresentatiyes  regarding  John  T.  Caine 50 

BeaoluUone  of  the  Senat&^ 

1.  And  proyisoB  regarding  compensation  of  officials 419 

2.  Compensation  of  officials  in • 418 

SoetHotian — 

1.  Oyerpaying  compensation,  no  valid « • 235 

Beitriotion$ — 

1.  Imposed  on  District  Commissioners 520 

2.  Regarding  payments  to  Pacific  railways 227 

ReUnned  Copiu— 

1.  Of  election  records,  charges  for •*. 496 

1.  For  continuous  service,  as  to 541 

SeHred  Army  0||leer— (See  Army  Oficer.) 

1.  Authority  of  Congress  over 588,589 

2.  Authority  of  Congress  to  impose  special  duties  on  a 595 

3.  Limitation  in  pay  and  allowances  of 611 

4.  Time  and  servicesof 603 

5.  Time  of,  belongs  to  the  (Government « ^ 603 

Retired  Army  Officers — 

1.  Status  of 588 

ReUredUsi-- 

1.  In  regard  to  officers  of  the  Army 588 

SeHred  Officer- 

1.  In  regard  to  dual  salaries 630 

2.  Not  to  be  assigned  to  duty 619 

3.  Pay  and  allowances  of ••••  611 

4.  Prohibitionof  assignment  of  I  to  duty ••.••..  623 

BeHred  Offioera^ 

1.  Assignment  to  duty  of.... 610 

2.  Legislation  in  relation  to — 611 

BeHred  Pay— 

1.  In  regard  to 619 

Betroactive  Compeneation — 

1.  In  regard  to 027 

2.  Without  services  there  can  be  no • 589 

BeiroacHve  Statute— 

L  As  to 118 


Digitized  by  VjOOQIC 


Ind^  to  Decisions.  797 

Psffe. 

^Reium$ — (See  Emolument  Retuma) 93 

1.  Made  by  distiller  to  collector 78 

2.  Of  diatillera ; 72 

3.  Of  fruit  distillers CO 

Seium$of  Prooeaa^ 

1.  Fees  for ".,  394 

1.  Detecting  frauds  on  the 72 

JCevenue  JccaunU — 

1.  In  relation  to 358 

JCerenue  AgenU^ 

1.  Salaries  and  expenses  of 66 

Mevenve  Offiotr — 

1.  Entering  distillery '. 70 

2.  Protection  of  law  over 70 

iter  en  ue  Officers— 

1.  Anthority  of,  under  law 75 

2.  Authorized  to  make  seizures 71 

3.  Power  of,  as  to  entry  and  search 66 

JRerereing  i>fct«u>n>— (See  Res  A&judicata.) 

1.  Of  accounting  officers 372 

2.  By  successor 167 

1.  In  regard  to  power  of 580 

Jieviewifig^ 

1.  In  relation  to 375 

BeHewing  Decision— 

1.  In  regard  to 580 

Revised  Statutes — 

1.  Chapters  three  and  four,  adjustment  of  public  accounts 187 

2.  Constmctionof  the  expression ''or  other  officer" 64 

3.  Laws  embraced  therein 6 

4.  Section  Untitle  of  appropriation  acts 91 

5.  Section  12,  repealing  act  repealed 441 

6.  Section  25,  time  of  election  of  members  of  Congress 54 

7.  Section  30,  regarding  oath  of  office 52 

8.  Section  31,  quoted  as  to  salaries 52 

9.  Section  31,  Representatives  and  Delegates 47 

10.  Section  31,  roll  of  Representatives  elect 532 

11.  Section  31,  salary  prior  to  commencement  of  session 52 

12.  Section  32,  when  roll  made  by  8ergeant*at-Arms , 532 

is.  Section  33,  when  roll  made  by  Doorkeeper 532 

14.  Section  35,  salaries  of  members  of  Congress 54 

15.  Section  38,  quoted  as  to  salaries 52 

16.  Section  38,  Representatives  and  Delegates 47 

17.  Section  38,  salary  prior  to  commencement  of  session 52 

18.  Section  39.  oath,  salary 52 

19.  Section  46,  oomx>ensation  of  Representatives 108 

20.  Section  47,  salaries  due  Representatives 108 

21.  Section  48,  salaries  due  Representatives 108 

22.  Section  51,  Delegates  in  Congress 47 

23.  Section  51,  vacancies  in  either  honse  of  Congress 50 

24.  Section  52«  officers  and  employes  of  Senate 532 

25.  Section  53,  officers  and  employ^  of  House 532 

26.  Section  73,  quoted  from,  regarding  Congressional  officials 419 
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87.  Section  61, departmental  re^^ations 39d,57S 

28.  Section  162,  boure  of  bnsinees 526,529 

29.  Section  169,  authority  to  employ  clerks  and  other  employes 126 

30.  Section  172,  quoted,  repeal  of 83 

31.  Section  172,  restrictions  on  employment  of  subordinate  assistance  re- 

pealed  ; 81,83 

32.  Section  183,  investigating  firauds 528 

33.  Section  183,  oaths 125.526 

34.  Section  184,  subpoenas  to  witnesses *. xxxu 

35.  Section  185,  witnesses' fees xxxii 

36.  Section  186,  compelling  testimony xxxii 

37.  Section  187,  professional  assistance,  how  obtained xxxu 

38.  Section  189,  employ  ment  of  counsel 193 

39.  Section  191,  certified  balances 104,111,243,248,299,206,327,358,360, 

363,373,546 

40.  Section  191,  claims,  certified  balances xxxii 

41 .  Section  191 ,  conclnsiyeness  of  executive  officers'  decisions 176 

42.  Section  191,  jurisdicton 374 

43.  Section  191,  quoted,  certified  balances 374 

44.  Section  195,  certified  balances 545 

45.  Section  211,  Treasurer's  accounts 299 

46.  Section219,  power  and  duty  of  Secretary  of  War 242 

47.  Section  220,  transportation 242 

48.  Section  233,  Treasury  Department 274 

49.  Section  236,  accounts 102,106,360 

50.  Section  236,  accounts  settled  in  Departments 358 

51.  Section  236,  demands  and  accounts  against  United  States • 185 

52.  Section 236, public  accounts 104,299,468 

53.  Section  236,  public  accounts  to  be  settled  in  the  Department  of  the 

Treasury 187 

54.  Section  2:i6,  quoted,  claims 503 

55.  Section  2:)6,  quoted,  settlement  of  claims 362 

56.  Section  236,  settlement  of  accounts 363 

57.  Section  236,  settlement  of  public  accounts 616 

68.  Section  236,  set^off 501,504 

59.  Section  239,  tax  accounts 358 

60.  Section  248,  duties  of  Secretary 125,126,374,375 

61.  Section  248,  duties  of  Secretary  of  the  Treasury 104,243,544 

62.  Section  248,  general  duties  of  the  Secretary 299,327 

63.  Section  250,  settlement  of  accounts  within  fiscal  year 1 04 

64.  Section268,  Comptrollers 299 

65.  Section  268,  Treasurer's  accounts 299 

66.  Section269,  duties  of  the  First  Comptroller xxvu 

67.  Section  269,  duties  of  the  First  Comptroller.  .97, 104, 113, 125, 126, 243, 296, 306, 

317, 327, 360, 362, 374,  375, 434,  442, 468, 471, 544, 605,  616 

68.  Sections  269, 277,  authority  to  settle  claims  for  rebate  of  taxes 91 

69.  Section  270,  appeal  from  Sixth  Auditor 536 

70.  Section  270,  appeal  to  First  Comptroller  from  settlements  by  Sixth  Au- 

ditor         XX 

71.  Section  273,  certifying  balances 243 

72.  Section  273,  duties  of  Second  Comptroller 255,306,360,363 

73.  Section277,dutie8of  Fourth  Auditor 252 

74.  Section  277,  duties  of  the  Auditors. . .  .26, 97,104, 113 126, 167, 299,  306, 317, 327, 

357,  362, 363,  434,  442, 468, 471, 570, 605 
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75.  Section  292,  debts  dne  Post-Offioe  Department 557 

76.  Section  297,  administering  oaths 187 

77.  Section  300,  claims,  Treasury  Department 277 

78.  Section  305,  duties  of  the  Treasure 104,111,296,299,305,306,817, 

326,327.374,469,554,568 

79.  Section  306,  liabilities  outstanding 339,564,557,504,567 

80.  Section  306,  liabilities  outstanding  three  or  more  years 278 

81.  Section  306,  outstanding  liabilities 296,569,570 

82.  Section  306,  quoted,  outstanding  liabilities 568 

83.  Section  307,  vouchers 554,557 

84.  Section  307,  vouchers,  drafts 564,567 

85.  Section  307,  vouchers  for  drafts 570 

86.  Section  307,  vouchers  for  unpaid  drafts 353,568 

87.  Section  307,  unpaid  drafts 278,296 

88.  Section  308,  outstanding  drafts 469,554,557,564,567,570 

89.  Section  308,  quoted,  outstanding  drafts 569 

90.  Section  309,  accounts,  disbursing  officers 564 

91.  Section  309,  accounts  of  disbursing  officers 554,557 

92.  Section  309,  quoted,  accounts  of  disbursing  officers 569 

93.  Section  310,  reports  of  Treasurer 554,557,569 

94.  Section  310,  Treasurer's  report - 564 

95.  Section  311,  report  of  Treasurer's  accounts 305,306 

96.  Section  311,  Treasurer's  accounts ' 104,111,317,^ 

97.  Section  319,  Commissioner  of  Internal  Revenue 62 

96.  Section  320,  chief  clerk  Internal  Revenue  Bureau 62 

99.  Section  321,  duties  of  Commissioner  of  Internal  Revenue 62 

100.  Section  355,  construction  of 152 

101.  Section  355,  quoted  from,  site  for  public  building 153 

102.  Section  355,  title  to  real  estate 154 

103.  Section  356,  opinion  of  the  Attorney-General 560 

104.  Section  360,  requirements  by  Attorney-General 394 

105.  Section  363,  counsel  to  aid  district  attorneys 114 

106.  Section  36:),  retaining  counsel 113,541 

107.  Section  364,  attendance  of  counsel xxxii 

106.  Section  365,  counsel  fees  restricted 113 

109.  Section  36S,  accounts 408 

110.  Section  368,  accounts  of  officers  of  court 394 

111.  Section  368,  circuit  court  commissioners 406 

112.  Section  395,  seal 570 

113.  Section  408,  deposits 570 

114.  Section  414,  estimates : 564 

115.  Section  440,  clerks  and  employ^ 138 

116.  Section  446,  Commissioner  of  the  General  Land  Office i>47 

117.  Section  456,  land  accounts 126,248 

118.  Section  462,  Indians 633 

119.  Section  463,  Indians 633 

120.  Section  554,  salaries 413 

121.  Section  604,  claims 284 

122.  Section  607,  circuit  Judges 413 

12;).  Section  627,  commissioners  of  circuit  courts 471 

124.  Section  629,  circuit  court  commissioners 406 

^S&.  Sect i on  631 ,  emoluments  of  clerk  of  the  Supreme  Court 92 

126.  Section  676,  Supreme  Court  officers 413 

127.  Section  677,  Supreme  Court  clerk 93 
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128.  8e<ition6  677,678,679,794,795,  quoted 93 

1S9.  Section  678,  deputy  olerk  of  Supreme  Court 93 

130.  Section  679,  records  of  court  of  appeala 93 

131.  Section  681.  deoiBiouB  of  Supreme  Court , 95 

139.  Section  681,  opinions  of  Supreme  Court 96 

133.  Section  719,  oaths a 638 

134.  Section  731,  rules  of  dectoion 289,290 

135.  Section  721,  trials  at  common  law % 285 

136.  Section  727,  security  for  good  bebavlor 474, 477 

137.  Section  727,  security  for  peace  and  good  behavior 471 

138.  Section  728,  circuit  court  commissioners 406 

139.  Section  771,  quoted,  duty  of  district  attorney % 425 

140.  Section  780,  appointment  of  deputy  matehals 475 

141.  Section  780,  deputy  marshals 461,474,639 

142.  Section  782,  oath  of  marshal 476,479 

143.  Section  782,  oath  of  marshal  and  deputy  manhal 480 

144.  Section  787,  duties  of  manhal 476,482,497 

145.  Section  748,  powers  of  marshals 497 

146.  Section  788,  sheriff,  deputies 476 

147.  Section  789,  deputy  to  continue  after  death  of  marshal 479 

148.  Section  790,  mar^hiUs,  removal 476 

149.  Section  790,  marshals,  removal,  expiration  of  term  of  Cfffloe 479 

150.  Section  794,  clerks  of  Supreme  Court  and  district  courts 93 

151.  Section  795,  bonds  of  clerks  of  courts 93 

162.  Section  797,  exemptions 259 

153.  Section  803,  writ  of  venire,  how  issued 475 

154.  Section  823,  compensation,  fees 451 

155.  Section  823,  fees  to  be  taxed 478,479,497,499 

156.  Section  824,  attorneys 115 

157.  Section  824,  attorneys,  solicitors,  proctors 511 

158.  Section  824,  docket  fees 46 

159.  Section  824,  feen  of  attorneys,  solicitors,  and  proctors 426 

160.  Section  825,  quoted,  taxation  of  costs 426 

161.  Section  s28,  clausee  in,  quoted  regarding  fees 404 

162.  Section  82b,  fees 398,394,403,407 

163.  Section  828,  fees  of  clerks 406 

164.  Section  828,  quoted,  regarding  fees 406 

165.  Section  829,  compensation,  fees 451 

166.  Section  829,  marshals' fee 410,462,478,479,498,499 

167.  Section  829,  quoted,  fees  for  marshals 434 

168.  Section  829,  quoted  regarding  expenses  of  deputy  manhals 639 

169.  Section  829,  transporting  criminals,  guard 481 

170.  Section  833,  returns  of  fees 97 

171.  Section  837,  marshals' fees 499 

172.  Section  837,  marshals  in  Oregon  and  Nevada 488,499 

173.  Section  838,  additional  compensation 46 

174.  Section  838,  allowances 45 

175.  Section  838,  allowance  of  dai  m  of  district  attorney « 644 

176.  Section  838,  fraud  on  the  revenue 513 

177.  Section  838,  frauds 426 

178.  section  838,  quoted  as  to  duty  of  district  attpmey 644 

179.  Section  839,  compensation  retained  by  clerk  of  court 97 

180.  Section  841,  compensation  of  marshals 474,451 

181.  Section  841,  deputy  marshals 639 
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182.  Section  844,  allowances  from  fees 429 

183.  Section  844,  payment  of  stirplns  fees  into  the  Treasury 99 

184.  Section  846,  acoonnts 507 

185.  Section  846,  acconnts  certified  by  district  jndge 102 

186.  Section  846,  accounts  of  district  attonieys 478,597 

187.  Section  846,  acconnts  of  officers  of  court 473 

188.  Section  846,  certification  of  accounto 481 

189.  Section  847,  commissioners*  fees 394.452,471 

190.  Section  847,  fees 404 

191.  Section  847,  fees  for  specific  services 408 

192.  Section  847,  quoted^  regarding  commissioner's  fees 407 

193.  Section  848,  witnesses'  fees 435 

194.  Section  879,  witnesses 435 

195.  Section  881,  witnesses 435 

196.  Section  886,  proof,  evidence 507 

197.  Section  922,  marshal  or  deputy,  party  in  a  cause 475 

198.  Section  945,  circuit  court  commissioners 406 

199.  Section  966,  interest  on  Judgments 57^ 

200.  Section  982,  exemptions , 259 

201.  Section  989,  execution  not  to  issue 575 

202.  Section  989,  execution,  probable  cause 71,576 

203.  Section  989,  final  judgments 573 

204.  Section  1000,  bond  in  error  and  on  appeal •    575 

205.  Section  1001,  no  bond  required  of  United  States 575 

206.  Section  1010,  damages  and  costs  on  affirmance  in  error 575 

207.  Section  1014,  arrest  and  trial 474 

208.  Section  1014,  arrest  of  offenders 408,476,493 

209.  Section  1014,  circuit  court  commissioners 406 

210.  Section  1014,  criminal  procedure 471 

211.  Section  1014,  offenders 477,478 

212.  Section  1014,  offenders,  arrest  and  examination  of. 395 

213.  Section  1030,  necessity  of  writ 452 

214.  Section  1059,Court  of  Claims 285,505 

215.  Sectioul059,jurisdictionof  Court  of  Claims 298,468 

216.  Section  1063,  claims  referred Ill 

217.  Section  1063,  claims  referred  by  heads  of  Departments 286 

218.  Section  1069,  limitation  of  claims 286 

219.  Section  1069,  six-years' limitation,  claims xxvii 

220.  Section  1070,  rules  of  practice,  contempts 286 

221.  Section  1094,  composition  of  the  Army 595,631 

222.  Section  1133,  duty  of  officers  of  the  Quartermaster's  Department 242 

223.  Section  1222,  accepting  or  holding  civil  office  by  officers  of  the  Army..      590 

224.  Section  1223,  accepting  or  holding  diplomatic  or  consular  office  by 

officers  of  the  Army 590 

225.  Section  1243,  retirement  of  Army  officer 588,591 

226.  Section  1244,  age  of  Army  officer,  retirement 588 

227.  Section  1244,  retirement  of  Army  officers 591 

228.  Section  1245,  disabilities  of  Army  officer 588 

229.  Section  1245,  retirement  of  Army  officers 591 

230.  Section  1246,  Army  retiring  board 588 

2:U.  Section  1246,  retirement  of  Army  officers 591 

232.  Section  1247,  oath  of  members  of  Army  retiring  board 588 

233.  Section  1247,  retirement  of  Army  officers 591 

234.  Section  1248,  powers  and  duties  of  Army  retiring  board 588 

61D83 
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235.  Section  1248,  retirement  of  Army  officers 591 

236.  Section  1249,  findings  of  Army  retiring  board 5^ 

237.  Section  1249,  retirement  of  Army  officers 591 

238.  Section  12&0,  retirement  of  Army  officers 591 

239.  Section  1250,  revision  by  the  President  of  the  findings  of  the  Army  re- 

tiring board 588 

240.  Section  1251,  finding  of  disability  of  Army  officer  by  an  incident  of 

service 588 

241.  Section  1251,  retirement  of  Army  officers 591 

242.  Section  1252,  disability  of  Army  officer  not  by  an  incident  of  service. ..      588 

243.  Section  1252,  retirement  of  Army  officers 591 

244.  Section  1253,  officers  entitled  to  a  hearing 588,603 

245.  Section  1253,  retirementof  Army  officers 591 

246.  Section  1254,  retirement  of  Army  officers 591 

247.  Section  1254,  retired  officers'  rank 608 

248.  Section  1254,  retired  rank  of  Army  officers i 58d 

249.  Section  1255,  retirement  of  Army  officers 591 

250.  Section  1255,  status  of  retired  Army  officers 588,603 

251.  Section  1256,  retirement  of  Army  officers 591 

252.  Section  1256,  rights  and  liabilities  of  retired  Army  officers 588, 603 

253.  Section  1257,  retirement  of  Army  officers 591 

254.  Section  1257,  vacancies  by  retirement  of  Army  officers 586, 603 

255..  Section  1258,  number  on  the  retired  list  of  Army  officers 588, 603 

256.  Section  1258,  retirement  of  Army  officers 591 

257.  Section  1259,  assignment  of  Army  officers  to  daty 603 

258.  Section  1259,  assignment  to  duty  of  retired  officers  of  the  Army..588,590,610, 

611,617 

259.  Section  1259,  extra  compensation 623 

260.  Section  1259,  prohibitions  regarding  assignment  to  duty  of  retired  offi- 

cer and  extra  pay 624 

261.  Section  1259,  prohibits  extra  pay,  &c ©5 

262.  Section  1259,  retired  officers 619 

263.  Section  1259,  retirement  of  Army  officers 591 

264.  Section  1260,  detail  of  Army  officer  as  professor  in  a  college 580, 590, 60j, 

610,611 

266.  Section  1260,  retirement  of  Army  officers 591 

266.  Section  1261,  pay  of  Army  officers 413 

267.  Section  1261,  rates  of  pay 141 

268.  Section  1261,  rates  of  pay  of  Army  officers 603 

269.  Section  1262,  service  pay  of  Army  officers 603 

270.  Section  1263,  forty  per  centimi  above  yearly  pay  of  Army  officers 603 

271.  Section  1265,  pay  of  Army  officers  during  absence 603 

272.  Section  1266,  forfeiture  of  Army  officer's  pay 603 

273.  Section  1267,  maximum  of  Army  officer's  pay 603 

274.  Section  1268,  monthly  pay  of  Army  officers 603 

275.  Section  1269,  allowances 603 

276.  Section  1274,  officers  retired  from  active  service 586, 603 

277.  Section  1275,  Army  officers  wholly  retired 603 

278.  Section  1286,  exemptions 259 

279.  Section  1309,  education  of  Army  officer 631 

280.  Section  1556,  appointments,  pay,  salary 413 

281.  Section  1674,  consular  officers 88 

282.  Section  1675,  salaries 450 

283.  Section  1691,  quoted,  consuls 414 
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284.  8ectionl6d5,  consulates 414 

285.  Seotiou  1697,  bonds  of  consular  officers 416 

286.  Section  1703,  compensations,  &o 89 

287.  Section  1740,  quoted,  compensation  of  foreign  representatives 446 

288.  Section  1740,  qao ted,  salary,  consular  service 414 

289.  Section  1740,  term  during  which  salary  is  payable 445 

290.  Section  1742,  ministers'  salary  in  case  of  absence  from  post  of  duty.  ..449,450 

291.  Section  1742,  salary  in  case  of  absence 445 

292.  Section  1756,  form  of  oath  of  office 88,590 

293.  Section  1756,  oath  of  office 413,548 

294.  Section  1757,  oath  for  certain  persons ^ 88 

295.  Section  17^,  salaries  to  officers  improperly  holding  over xxxnu 

296.  Section  1763,  double  salaries 599 

297.  Section  1763,  extra  compensation 628 

298.  Section  1763,  quoted,  regarding  salary  of  more  than  twenty-five  hun- 

dred dollars,  and  extra  duty 626,627 

299.  Sections  1763,  1764, 1765,  dual  salaries 629,630,637 

300.  Section  1764,  allowance  or  compensation....! 622 

301.  Sections  1764  and  1765,  extent  and  scope  of 623 

302.  Section  1764,  extra  compensation 628 

303.  Section  1764,  extra  services 141,594,595,599,604 

304.  Section  1764,  prohibitions  regarding  assignment  of  retired  Army  officer 

and  extra  pay 624 

305.  Section  1764,  prohibits  extra  pay 625 

306.  Section  1764,  quoted  regarding  extra  compensation 021,626,627 

307.  Section  1765,  comx>ensation  of  consular  agents 89 

308.  Section  1765,  extra  allowances. . .  77, 89, 427, 526, 529, 530, 533, 534, 588, 595, 599^ 

600, 601, 602, 604, 605, 622, 625, 628, 629, 630, 637, 638 

309.  Section  1765,  prohibitions  against  assignment  of  retired  Army  officer 

and  extra  pay 624 

310.  Section  1765,  quoted,  extra  allowances 532 

311.  Section  1765,  quoted,  regarding  extra  compensation 626.927 

312.  Section  1766,  accounts,  officers  in  arrears 360 

313.  Section  1766;  offset,  salaries 107 

314.  Section  1766,  right  of  set-oflf 105 

315.  Section  1766,  set-off,  as  to 102,501,503,504,505 

316.  Section  1766,  set-off,  quoted 106 

317.  Section  1778,  circuit  court  commissioners 406 

318.  Section  1782,  compensation  for  incompatible  offices 490 

319.  Section  1813,  construction  of 518 

320.  Section  1813,  limitation  on  contracts 517 

321.  Section  1836,  oath  of  office 413 

322.  Section  1894,  compensation 141 

32:).  Section  1941,  appointments,  pay,  salary 413 

324.  Section  1977,  equal  rights 271 

325.  Section  1978,  rights  of  citizens,  property 271 

326.  Section  1979,  civil  actions 271 

327.  Section  1980,  conspiracy 271 

328.  Section  1981,  action  to  prevent  conspiracy 271 

329.  Section  1982,  circuit  court  oommissianers 406 

330.  Section  1982,  district  attorney  to  prosecute 271 

331.  Section  1983,  circuit  court  commissioners 406 

332.  Section  1983,  commissioners 271 

333.  Section  1984,  circuit  court  commissioners 406 
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334.  Section  1984,  execntion  of  warrants 271 

335.  Section  1965,  circuit  court  conuniasiouers 406 

336.  Section  1985,  United  States  marshals  to  obey  precepts 871 

337.  Section  1986,  circuit  court  commissioners 406 

:t3d.  Section  1986,  fees,  district  attorneys 271 

339.  Section  1987,  circuit  court  commissioners 406 

340.  Section  1987,  fees  for  serving  process 271 

341.  Section  1989,  military  and  naval  forces 271 

342.  Section  1990,  peonage  abolished 271 

343.  Section  1991,  in  relation  to  peonage 271 

344.  Section  1992,  citizens 271 

345.  Section  1993,  children- of  citizens 271 

346.  Section  1994,  citizeuship  of  married  women 271 

347.  Section  1995,  citizenship  of  persons  born  in  Oregon 271 

348.  Section  1996,  desertion 271 

349.  Section  1997,  soldiers  and  sailors '. 271 

350.  Section  1998,  avoiding  the  draft 271 

351.  Section  1999,  expatriation 271 

352.  Section  2000,  naturalized  citizens 271 

353.  Section  2001,  citizens  imprisoned  by  foreign  governments 271 

354.  Section  2002,  troops  at  elections 271 

355.  Section  2003,  freedom  of  elections 271 

356.  Section  2004, right  to  vote 271,481,4® 

357.  Section  2005,  voting 271,482 

1^58.  Section  2006,  penalty  for  obstructing  voting 271, 482 

359.  Section  2007,  qualifications  of  voters 482 

360.  Section  2007,  right  of  ballot 271 

361.  Section  2006,  refusing  to  receive  a  vote 271,482 

362.  Section  2009,  hindering  voting 271,483 

363.  Section  2010,  deprivation  of  office 482 

364.  Section  2010,  remedy  for  deprivation  of  office 271 

365.  Section  2011,  circuit  courts 271 

366.  Section  2011,  open  court  during  election 492 

307.  Section  2012;  appointment  of  superv  isors  of  elections 442 

368.  Section  2012,  supervisors  of  election 271,492 

369.  Section  2013,  court  to  be  kept  open 271 

370.  Section  2014,  district  Judge,  circuit  Judge 271 

371.  Section  2015,  constmctiou,  Judges 271 

372.  Section  2016,  duties  of  supervisors  of  elections 492 

373.  Section  2016,  supervisors  of  elections 271 

374.  Section  2017,  attendance  of  supervisors  of  elections 492 

375.  Section  2017,  supervisors  at  electious 271 

376.  Section  2018,  counting  the  ballot 271 

377.  Section  2018,  quoted,  counting  ballots 491 

378.  Section  2019,  location  of  supervisors  at  elections 492 

379.  Section  2019,  position  of  supervisors  at  election 271 

380.  Section  2020,  interfering  with  supervisors 271, 491, 494, 495 

381.  Section  2020,  quoted,  interfering  with  supervisors  of  elections 492 

382.  Section  2021,  special  deputies 475,480,481 

383.  Section  2021,  special  deputy  marshals 271,492 

384.  Section  2022,  duties  of  marshals 475^460,492 

385.  Section  2022,  marshals  at  elections ^ 271 

386.  Section  2022,  quoted,  marshals,  elections 482 

387.  Section  2023,  arrest«  at  elections 271 
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388.  Section  2023,  qnoted,  arrest,  elections 482 

389.  Section  2024,  bystanders  at  elections 271 

390.  Section  2024,  quoted,  marshal  and  depnties,  elections 482 

391.  Section  2025,  chief  supervisors  of  elections 271, 442, 444 

392.  Section  2025,  quoted,  chief  supervisors  of  elections 443, 492 

393.  Section  2026,  duties  of  chief  supervisors 271,492,494 

394.  Section  2026,  duties  of  supervisors  of  elections 491 

395.  Section  2027,  marshals,  complaints 271,493 

396.  Section  2028,  qualifications  of  supervisors 271,492 

397.  Section  2029,  arrests 492 

398.  Section  2029,  certain  supervisors  not  to  make  arrests 271 

399.  Section  2030,  appointment  of  United  States  marshals  and  deputies  lim- 

ited        480 

400.  Section  2030,  marshals  at  elections 271 

401.  Section  2031,  quoted,  pay  of  chief  supervisor  of  elections .491,  493,  495 

402.  Section  20.S1,  quot.ed,  pay  of  supervisors 443 

403.  Section  2031,  pay  of  supervisors 442,  444,  494,  514 

404.  Section  2032,  pay  of  supervisors  and  marshals,  elections 271 

405.  Section  2032,  bounty,  prize  money * 27l 

406.  Section  2033,  Secretary  of  War,  boun ty,  prize  money 271 

407.  Section  2034,  accounts,  refugees,  freedmen 271 

408.  Section  2035,  trustee  of  retain  bounty  fund 271 

409.  Section  2036,  investment  of  retained  bounty  funds 271 

410.  Section  2037,  wife  and  children  of  colored  soldiers 271 

411.  Section  2038,  change  in 138 

412.  Section  2038,  Preedman*s  Hospital 138,  271 

413.  Section  2062,  Army  officer  acting  as  Indian  agent 611 

414.  Section  2062,  Indian  agents 611 

415.  Section  2093,  Indian  lands 634 

416.  Section  2094,  Indian  treaties 634 

417.  Section  2095,  quoted,  investments  for  Indians 6^ 

418.  Section  2096,  Indian  lands 634 

419.  Section  2097,  quoted,  Indian  funds 634 

420.  Section  21H9,  marshal  may  appoint  deputies 475 

421.  Section  2208,  salaries - 413 

422.  Section  2209,  salanes 413 

423.  Section  2210,  salaries 413 

424.  Section  2211,  salaries 413 

425.  Section  2234,  registers  and  receivera 501 

426.  Section  2237,  salaries 413 

427.  Section  2538,  emoluments  of  registers  and  receivers 3 

428.  Section  2238,  fees  of  register  and  receiver 581 

429.  Section  2238,  original  selection  of  swamp  lands 580 

430.  Section  2238,  payment  of  commissions  to  registers  and  receivers 3 

431.  Section  2238,  regarding  commissions ■ 2 

432.  Section  2238,  registers  and  receivers 583 

433.  Section  2238,  superseded 1 

334.  Section  2247,  returns  of  receivers 501 

435.  Sections  2259  and  2357,  land  and  prices  thereof. 3 

436.  Section  2275,  public  lands 583 

437.  Sections  2317,  2464,  2465,  2466,  2467,  and  2468,  superseded 1 

438.  Section  2984,  abatement  and  refund 575,  576 

439.  Section  «)12i,  refunding  duties 573,  57.^  576 

440.  Section  3013,  refunding,  appeal 576 
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441.  Section  3013,  refanding  apon  failure  to  appeal S75 

442.  Section  3143,  bond  of  coUeotor  of  internal  revenae 62 

443.  Section  3145,  collector's  allowances 396 

444.  Section  3148,  deputy  collectors 64 

445.  Section  3152,  agent 63,64,75 

446.  Section  3152,  internal  revenue  officers 66 

447.  Section  3158,  fees 14l 

448.  Section3164,  duty  of  collectors 426 

449.  Section  3165,  revenue   officers  who  may  administer  oaths  and  take 

evidence 77,  78 

460.  Section  3166,  quoted  as  to  seizores 71 

451.  Section  3167,  penalty  for  disclosing  operations  of  manu&otures.62, 64, 70, 78, 79 

452.  Section  3172,  objects  of  taxation 64 

453.  Section  3173,  tax  returns 64 

454.  Section  3174,  service  of  summons 64 

455.  Section  3175,  obeying  summons 64 

456.  Section  3176,  collector  entering  premises  and  making  returns 62, 64 

457.  Section  3177,  entering  premises  where  taxable  articles  are  kept 62 

458.  Section  3177,  examination  of  distilleries 63 

459.  Section  3177,  officers  entering  premises 64 

460.  Section  3211,  depositories 279 

461.  Section  3213,  suits 426 

462.  Section  3214,  suits  for  taxes 426 

463.  Section  3216,  quoted,  moneys  recovered  by  suits 426 

464.  Section  3220,  refundments 71 

465.  Section  3228,  claims  for  refundment xxxi 

466.  Section  3229,  compromise 426 

467.  Section  3276,  entering  and  examining  distilleries 64 

468.  Section  3276,  entering  and  searching  distilleries,  quoted 62 

469.  Section  3276,  powers  of  revenue  officers 77 

470.  Section  3276,  revenue  officers,  distilleries 70 

471 .  Section  3277,  examination  of  distilleries,  penalties 63 

472.  Section  3277,  exami  nation  of  distilleries,  quoted 63 

473.  Section  3277,  facilities  for  exam ination  of  distilleries 62,64 

474.  Section  3277,  furnishing  facilities  to  intomal-revenue  officers 71 

475.  Section  2278,  breaking  up  ground,  examination  of  distilleries,  quoted..  63 

476.  Section  3278,  breaking  up  ground  or  walls 64 

477.  Section  3286,  cleansing  worm-tubs 63 

478.  Section  3286,  examination  of  worm-tub  in  a  distillery 62 

479.  Section  3307,  distillers'  returns  of  production  to  collector 78 

480.  Section  3308,  distillers'  return  of  number  of  barrels  distilled 78 

481.  Section  3318,  books  to  be  kept  by  rectifiers  and  liquor  dealers 62,63,64 

482.  Section  3419,  quoted,  taxes 431 

483.  Section  3425,  stamps  sold  on  credit 433 

484.  Section  3426  quoted,  redeeming  stamps 431 

485.  Section  3426,  redemption  of  stamps 433 

486.  Section  3426,  refunding  value  of  stamps 433 

487.  Section  3430  quoted,  matohes,  stamps 431 

488.  Section  3432,  quoted,  penalties,  duty,  tax 431 

489.  Section  3437,  drawbacks,  mateh  stamps 432 

490.  Section  3441,  as  to  drawbacks 21 

491.  Section  3462,  circuit  court  commissioners 406 

492.  Section  3463,  amended  by  act  of  June  19,  1878 64 
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493.  Section  3463,  constrnction  of  as  to  appointment  of  internal-revenue  offi- 

cers  '. 72 

494.  Section  3463,  detection  and  punishment  of  frauds 70, 71, 72, 74, 77 

495.  Section  3463,  employment  of  detectives,  quoted 64 

496.  Section  3463,  detection  and  punishment  of  frauds 75 

497.  Section  3463,  internal  revenue 69 

498.  Section  3463,  regarding  examination  of  distilleries 60 

499.  Section  3466,  priority  of  Government  as  creditor 258 

fOO.  Section  3467,  priority  of  Government  as  creditor 258 

501.  Section  3468,  priority  of  Government  as  creditor 258 

502.  Section  3477,  assignment  of  claims 326,332 

503.  Section  3477,  assignment  of  claims  void 287,305 

504.  Section  3477,  assignments 458,459,466,468,469 

505.  Section  3477,  effect  of  issuing  warrant 38 

506.  Section  3477,  money  due  upon  contract 36 

507.  Section  3477,  transfers  and  assignments 107 

508.  Section  3591,  location  of  the  Treasury 279 

509.  Section  3592,  mints  an^  assay  offices  to  be  depositaries 279 

510.  Section  3593,  public  moneys  subject  to  draft  of  the  Treasurer 296 

511.  Section  3593,  public  moneys,  Treasurer 326,327 

512.  Section  3595,  appointment  of  assistant  treasurers 279 

513.  Section  3598,  rooms  for  assistant  treasurers 279 

514.  Section  3599,  rooms,  vaults,  and  safes 279 

515.  Section  :)614,  bond  of  special  agent 100,123,607 

516.  Section  3614,  disbursements,  bonds 126,127 

517.  Section  3614,  quoted  as  to  disbursements 125 

518.  Section  3615,  collectors  and  receivers  of  public  moneys 279 

519.  Section  3615,  collectors  of  public  moneys ^ 340 

520.  8eotion3617,  deposits : 433 

521.  Section  3617,  moneys  to  be  deposited  without  deductions 119,570 

522.  Section  3618,  proceeds  of  sales 433 

523.  Section  3618,  sales  of  old  material 119 

524.  Section  3620,  disbursing  officers 124,392,393,454 

525.  Section  3620,  duty  of  disbursing  officers 279,388,469 

526.  Section  3621,  failure  to  deposit 433 

527.  Section  3622,  accounts,  as  to , xxxiv 

528.  Section  3622,  regarding  accounts 104,433 

529.  Section  3623,  distinct  accounts  required 388,390,433 

530.  Section  3624,  suits •- 433 

531.  Section  3624,  suits  to  recover  money 391 

532.  Section  .3633,  failure  to  account,  penalty 433 

533.  Section  3639,  officers,  public  moneys 570 

534.  Section  3639,  public  moneys 501 

535.  Section  3640,  presentment  of  drafts 469 

536.  Section  3641,  postal  deposits 279 

537.  Section  3641,  transfer  of  postal  deposits 340 

538.  Section  3642,  postal  deposits 570 

539.  Section  3643,  deposits 570 

540.  Section  3644,  moneys  subject  to  draft 570 

541.  Section  3648,  advances  of  public  money 123,124 

542.  Section  3648,  payment  for  service  under  contract 173 

543.  Section  3658,  special  disbursing  agents 607 

644.  Section  3660,  estimates 564 

545.  Section  3669,  annual  estimates 542 


Digitized  by  VjOOQIC 


808  First  C&mptroHer^i  Office^  Treasury  Department. 

Pace. 
Bevited  8iaiute§—Contmned, 

546.  Section  3671,  expenses  of  collecting  internal  reTenue 62 

547.  Section  3674,  postal  service 557 

548.  Section  3674,  restrictions,  postal  service 570 

549.  Section  3678,  application  of  moneys  appropriated 142»388 

550.  Section  3678,  applications  of  appropriations 390, 566, 567 

551.  Section  3678,  disposition  of  appropriations,  quoted 75 

552.  Section  3679,  claims 241 

553.  Section  3679,  claims  of  Pacific  railroads,  validi ty  of 228 

554.  Section  3679,  contracts 242 

555.  Section  3679,  exceeding  appropriations 556 

556.  Section  3679,  expenditures  beyond  appropriations 567 

557.  Section  3<579,  general  words,  contracts 242 

558.  Section  3679,  no  expenditures  beyond  appropriation 119, 542 

559.  Section  3679,  quoted  as  to  appropriations 75, 116, 241, 561 

560.  Section  3682,  restrictions  on  contingent  appropriations 142 

561.  Section  3684,  buildings  under  control  of  the  Treasury  Department 132 

562.  Section  3684,  public  buildings 133 

563.  Section  3685,  appropriations  for  light-houses 566 

564.  Section  3689,  appropriations 1 492 

565.  Section  3689,  permanent  indefinite  appropriations,  compensation 141 

566.  Section  3689,  public  lands 583 

567.  Section  3690,  annual  accounts 561 

568.  Section  3690, appropriations 135,523,543 

569.  Section  3690,  construction  of 518 

570.  Section  3690,  expenditure  of  balances 119,517,521,561,562,566 

571.  Section  3690,  expenses  fiscal  year 542 

572.  Section  3690,  fiscal  year,  appropriations 524 

573.  Section  3690,  quoted  from  as  to  balances  of  appropriations 134 

574.  Section  3691,  balances  after  two  years 543, 566 

575.  Section  3692,  proceeds  of  certain  sales 433 

576.  Section  3732,  construction  of 518 

577.  Section  3732,  contracts 118,241 

578.  Section  3732,  contracts  and  purchases 214 

579.  Section  3732,  quoted  as  to  contracts 116 

580.  Section  3732,  quoted,  purchases 521 

581.  Section  3732,  unauthorized  contracts 116,135,562 

582.  Section  3732,  unauthorized  contracts  prohibited 517, 567 

583.  Section  3733,  construction  of 518 

584.  Section  3733,  no  contract  to  exceed  appropriation 517, 567 

585.  Section  3733,  quoted  as  to  contracta  for  public  buildings. 116,  521 

586.  Section  3743,  deposit  of  contracts 530 

587.  Section  3743,  quoted,  oonrracts  filed  in  office  of  First  Comptroller,  &c      535 

588.  Sections  3785,  and  3786,  public  printing  and  binding 95 

589.  Section  3785,  what  printing   may  be  done  at  Government  Printing 

Office 97 

590.  Section  3786,  printing,  binding,  and  blank  bookB 96 

591.  Section  :)84 1,  arrival  and  departure  of  the  mail 174 

592.  Section  3843,  accounts  of  receipts 536 

593.  Section  3846,  quarterly  accounts  to  be  sworn  to 570 

594.  Section  3857,  limit  of  pay  of  postmasters 536 

595.  Section  3893,  obscene  matter  by  mail 471 

596.  Section  3942,  contracts  for  carrying  mails 243 

597.  Section  3959,  payment  on  contract 26 

598.  Section  3962,  fining  mail  contractors 156,173 
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509.  Section  3862,  powers  given  by  Postmaster-General 29 

600.  Section  3962,  quoted,  deductions  from  pay  of  contractors 164 

601.  Section  3970,  in  relation  to  rate  of  compensation 224 

602.  Section  3997,  contracts  for  carrying  mails 243 

603.  Section  3997,  in  relation  t<o  rate  of  compensation l 224 

604.  Section  3996,mails 243 

605.  Section  3999,  mails 243 

606.  Section  4000,  mails : 243 

607.  Section  4001,  mails 243 

608.  Section  4002,  carrying  mails 191 

609.  Section  4002,  regarding  mails 243 

610.  Section  4003.  mails 243 

611.  Section  4004,  mails 243 

612.  Section  4005,  in  relation  to  rate  of  compensation 224 

613.  Section  4005,  mails 243 

614.  Section  4054,  postal  revenues 570 

615.  Section  4055,  postal  service,  advances 570 

616.  Section  4056,  debts,  contractors 557 

617.  Section  4057,  authority  of  courts 172 

618.  Section  4057,  fraudulent,  payments 165 

619.  Section  4079,  circuit  court  commissioners 406 

620.  Section  4060,  circuit  court  commissioners 406 

621.  Section  4081,  circuit  court  commissioners 406 

622.  Section  4203,  reasonable  compensation 141 

623.  Section  4204,  reasonable  compensation 141 

624.  Section  4299,  duties  of  marshal 497 

625.  Section  4546,  circuit  court  commissioners 406 

626.  Section  4647,  accounts  of  district  attorneys 429 

627.  Section  4647,  maximum  compensation 141 

628.  Section  4648,  compensation 141 

629.  Section  4688,  allowances  for  subsistence 627 

630.  Section  4718,  adjustment  of  accounts 185 

631.  Section  4716,  construction  of 186 

632.  Section  4724,  both  pension  and  pay  disallowed 590 

633.  Section  4724,  pensions  not  to  be  withheld 590 

634.  Section  4767,  blanks  for  vouchers .xxxiv 

635.  Section  4783,  embezzlement  by  guardian 287 

636.  Sections  5067-5072,  as  to  bankruptcy 21 

637.  Section  5091,  distribution  of  bankrupt's  estate 21 

638.  Section  5092,  meeting  of  bankrupt's  creditors 21 

639.  Section  5099,  compensation 141 

640.  Section  5100,  allowance 141 

641.  Section  5101,  debts  entitled  to  priority 21 

642.  Section  5114,  discharge  of  bankrupt 21 

643.  Section  5115,  form  of  certificate  of,  discharge  of  bankrupt 21 

644.  Section  5117,  certain  debts  not  released 21 

645.  Section  5118,  liability  of  other  persons  not  released 21 

646.  Section  5119,  effect  of  discharge  of  bankrupt 21 

647.  Section  5120,  application  to  annul  discharge  of  bankrupt 21 

648.  Section  5121,  bankruptcy  of  partnerships 21 

649.  Section  5153,  national  banks,  depositaries 279 

660.  Section  5206,  Pacific  railways 206 

651.  Section  5258,  quoted,  railroads  as  common  carriers 204 

652.  Section  5258,  regarding  railroads 205 
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653.  Section  5260,  constniiDg,  Pacific  railways 200 

654.  Section  5260,  Pacific  railroads 214,216,236,238 

655.  Section  5260,  Pacific  railways 193,197,196,204 

656.  Section  5260,  puDctnation  of 204 

657.  Section  5260,  quoted  from,  withholding  payments 232 

658.  Section  5260,  quoted,  Pacific  railways 196 

659.  Section  5260,  railroads  aided  by  subsidy  bonds 239 

660.  Section  5260,  regarding  railroads 206 

661.  Section  5260,  transportation  over  Pacific  railroads 190 

662.  Section  5260,  withholding  all  payments 234 

663.  Section  5260,  withholding  compensation 221 

664.  Section  5261,  compensation  for  transportation 233 

666.  Section 5261, Pacific  railroads 214,236,238 

666.  Section  6261,  Pacific  railways 193,197 

667.  Section  5261,  qnoted,  Pacific  railways 196 

668.  Section  5261,  qnoted,  regarding  suits  by  Pacific  railway  companies 188 

669.  Section5^1,railroadsaidedby  subsidy  bonds 239 

670.  Section  5261,  suits  in  Court  of  Claims 192,234,237 

671.  Section  55261,  withholding  compensation 221 

672.  Section  5270,  circuit  court  commissioners 406 

673.  Section  5271,  circuit  court  commissioners 406 

674.  Section  5292,  remission  of  fines,  &g 575,576 

675.  Section  5296,  circuit  court  commissioners 406 

676.  Section  5407,  conspiracy,  elections 483 

677.  Section  6413,  terms,  time 469 

678.  Section  5448,  falsely  assuming  to  be  a  revenue  officer 72 

679.  Section  5481,  extortion  under  color  of  office 427 

680.  Section  5496,  officer  of  United  States  interested  in  claims 603 

681.  Section  5503,  qnoted,  contracts,  public  improvements 116, 521 

682.  Section  5503,  construction  of 518 

683.  Section  5503,  contracting  beyond  appropriation 517, 567 

684.  Section  5505,  quoted,  obstructing  elections 482 

685.  Section  5507,  quoted,  hindering  voting 482 

686.  Section  5508,  quoted,  conspiracy,  elections 482 

6H7.  Section  5521,  neglect,  elections 482 

688.  Section  5521,  supervisor  of  election 492 

689.  Section  5522,  interference  at  elections 482 

690.  Section  5522,  interfering  with  supervisor  of  election 402, 495 

691.  Sections  5595,  5596,  and  5601,  what  Revised  Statutes  embrace 6,92,335 

692.  Section  5596,  repeal  of  acts  embraced  in  Revised  Statutes 96, 335 

693.  Section  5597,  accrued  rights  reserved , 335 

694.  Section  5598,  prosecutions  and  punishments 335 

695.  Section  5599,  acts  of  limitation 335 

696.  Section  5600,  arraogements  and  classification  of  sections 335 

697.  Section  5601,  acts  passed  since  November  1,  1873,  not  affected 335 

698.  Section  6167,  revenue  officers  disclosing  operations  of  manufacturors. ..        77 

699.  Section  6250,  Pacific  railways 203 

700.  Section  6250,  quoted,  withholding  payments  to  railroad  companies 188 

701.  Section  6669,  estimates 564 

BevUed  Si^itutet  (DiMtrict  of  Columhia)— 

1.  Section  81,  constructioiitDf 518 

2.  Section  81,  qnoted,  limiting  powers  of  Board  of  Public  Works 520 

3.  Section  81,  restrictions  upon  contracts 517 

4.  Section  83,  construction  of 518 
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5.  Section  83,  quoted,  limiting  powers  of  Board  of  Public  Works 520 

6.  Section  83,  restrictions  upon  contracts,  liabilities 517 

7.  Section  91,  publication 320 

8.  Section  787,  publication 320 

9.  Section  829,  interest  on  Judgments 335 

10.  Section  830,  dissolution  of  injunctions 335 

11.  Section  831,  damages,  interest,  bond 335 

12.  Section  832,  court,  partial  damages 335 

13.  Section  833,  petition  for  change  of  name 335 

14.  Section  834,  notice,  change  of  name 335 

15.  Section  835,  court,  name  changed .' 335 

16.  Section  904,  district  attorney 541 

17.  Section  905,  assistant  counselors 115' 

18.  Section  906,  assistant  counselors 115 

19.  Section  1296,  repealed  provisions 335 

Revising  Decision— 

1.  In  regard  to - ^ 511 

Sevival — 

1.  Of  repealed  laws 440 

Bevocaiion — 

1.  Of  power  as  to  substituted  agent 455 

Benolutionary  War — 

1.  Payment  for  military  services  in 362 

Reward — (See  Synonyms,) 

1.  Public  officer  may  not  take  extra  fees  as  a 427 

Reynolds^  Alexander — 

1.  Construction  of  will  made  by 86 

Richardson's  Supplement — 

1.  To  Revised  Statutes 6,138 

RigM— 

1.  Of  Government  to  withhold  compensation  for  carrying  mails 196 

2.  Of  marshal  to  certain  fees 452 

3.  To  payment  of  draft  improperly  held 282 

4.  Of  United  States  commissioner  to  per  diem 471 

5.  Statute,  relief 367 

Rights— 

1.  Equality  of 594 

2.  Granted  by  letters  testamentary  or  administration 337 

3.  Invasions  of 73 

4.  Of  creditors,  distant  claimants 334 

5.  Of  Pacific  railroad  companies 214 

6.  Of  persons  and  property 248 

7.  Of  railroad  companies  defined 234 

8.  Survive  destruction  of  evidences 277 

Right  and  Remedy— 

1.  In  regard  to 564 

Rightful  Claimant— 

1.  Duty  of  Government  to  pay  the 298 

2.  Relief  to 307 

Right  of  Action— 

1.  Survival  of 461 

Right  to  Salary— {See  Salary. ) 
Right  to  Future  Salary— 

1.  In  regard  to 102 
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RighU  of  Claimants— 

1.  In  relation  to  paymenta  from  Treaapiry  Department 311 

1.  Sappression  of • 480 

Rital  Adminiitratora^ 

1.  Qnestion  of  law  as  between 303 

2.  Secretary  and  Treasorer  cannot  be  made  parties 310 

3.  Authority  to  make  payments 307 

4.  Jurisdiction  of  courts 307 

5.  Jurisdiction  of  executive  officers  over 263 

6.  Non-Jurisdiction  of  court*  over 263 

Rival  BepreBewtativu — 

1.  In  relation  to  claims 341 

Road9— 

1.  Built  under  directions  of  Congress 25J 

Rohh,  T,  5.— 

1.  Party  in  Georgia  case 355 

Boberti,  et  al.-^ 

1.  Assignment 43 

Rogers,  H,  C. — 

1.  Acting  Commissioner  of  Internal  Revenue,  circular  letter  by 67 

Rule— 

1.  Of  court  quoted  regarding  dockets 403 

2.  Of  presuming  payment 15 

3.  Of  property,  as  to 255,261 

4.  Of  property  in  regard  to  pay  for  extra  services 630 

5.  0{  ree  adjudioata 174 

6.  Regarding  delayed  claim 396 

7.  Regarding  presumptions 363 

Rulee— 

1.  Of  construction 90 

2.  Of  decision  in  trials  at  common  law 285 

3.  Of  law  as  to  administrative  duties 180 

4.  Of  law  as  to  determination  of  cases 632 

5.  Of  property,  First  Comptroller's  decisions  become xxTUi 

6.  Recognising  domiciliary  legal  representatives  quoted 286 

Ruling — 

1.  Permitting  payment  to  oefftiii  gii«  if«e 467 

RnHngB  of  Cowrie— 

1.  In  relation  to  Pacific  railways,  summary  of 245 

Running  AooounU-^ 

1.  Erroneous  payments 373 

2.  In  regard  to  claims 355 

S. 

Sacred  Righta— 

1.  Of  the  people,  invade  by  hirelings 73 

Safeguards — 

1.  In  regard  to  the  redemption  of  stamps 433 

Saint  Itouie  and  San  Francieco  Railway  Company— 

1.  Party  in  land-grant-railroad  company^s  case 131 

Salary — 

1.  American  common  law  rule  regarding 107 

2.  Assignment  of 468 

3.  Compensation  of  an  officer 141 
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4.  Enforcing  payiuent  of 411 

5.  English  common  lawrale  regarding 107 

6.  Fixed  by  regnUtions 88,89 

7.  Forfeit  of 445 

8.  For  preparing  Congressional  Record  index 529 

9.  Legal  meaning  of 140 

10.  Monthly  payment  of,  to  Congressmen 413 

11.  Of  clerk  of  court 98 

12.  Of  clerk  of  Sapreme  Court 94,97 

13.  Of  Congressmen,  in  regard  to  payment  of 47,53,586 

14.  Of  Congressmen  withheld  when  in  arrears  to  United  States 102 

15.  Of  consul,  time  of  commencement  of. 411 

16.  Of  Delegates  to  Congress,  set-off 103 

17.  Of  foreign  minister,  in  regard  to 448 

18.  Of  officer,  creditor* 102 

19.  Of  Representative 102 

20.  Of  Senate  officials 417 

21.  Right  of  incumbent  to 254 

22.  When  person  in  office  is  entitled  to 412 

23.  Withholding  as  set-off 501 

Salariea — 

1.  Appointment,  commission 412 

2.  Assignment  of 37 

3.  In  regard  to XX 

4.  In  regard  to  pay  for  holding  two  offices 629 

5.  In  regard  to  receiving  two 630 

6.  Of  naval  officers,  in  regard  to 484 

7.  Of  postmasters,  in  regard  to 538 

8.  Retroactive  act  as  to • 118 

9.  Rightsof  cleiksto 242 

10.  To  diplomatic  and  consular  officers 410 

11.  To  Representatives,  modes  of  payment  of 104 

Salaried  Officer— 

1.  In  regard  to  additional  payment  of,  for  voluntary  services ^... .  602 

2.  Legal  imposition  of  additional  dutieson  a 602 

Salary  Consular  Officers — 

1.  Special  provisions  for 414 

Sal^- 

1.  Indian  lands 250 

Sales— 

1.  Deposits  of  money  on  account  of 434 

2.  Legislative  interpretation  of  the  word 251 

3.  Of  property  upon  which  taxes  remain  unpaid 546 

Sales  of  Lands— 

1.  For  non-payment  of  direct  taxes 380 

2.  Location  of  direct  tax 386 

SancttMry — 

1.  A  man's  house  as  a 65 

Satisfactton—^^A^  Synonyms,) 
Schedule'' A''— 

1.  Duty,  tax, 432 

Scheduling  Papers — 

1.  Charges  for 404 

SohelVs  Case 573 
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Schell,  Auguiifu^ 

1.  Party  in  Sohell'B  oaae 574 

School  Farm* — 

1.  In  regard  to  direct  tax 386 

2.  In  Sonth  Carolina,  redemption  of 386 

3.  Sales,  direct  tox 383 

Se1u>ol  Fund— 

1.  Direct  tax  acts 383 

2.  Direct  taxes 388 

SekooU— 

I,  Public  lands  granted  Nebraska  for 349 

SehurMf  Carl — 

1.  Secretary  of  the  Interior,  quoted  regarding  the  Lawrence  bill xxn 

Soalr- 

1.  Contracts  under 571 

2.  Of  clerk  of  court 95 

8eaU— 

1.  To  election  certificates 496 

Soalod  Jn^trumenti — 

1.  Note  as  to 18 


1.  Reaching  compensation  due  to  a 328 

Searehot — 

1.  As  to  unreasonable 69 

8oar^  or  Examination— 

1.  Of  distilleries 64 

Search  Warranio— 

1.  History  of 66 

SoarchMomd  SeUmm — 

1.  Constitutional  provisions  against 72 

Seat  of  Oovemment — 

1.  Employment  in  Departments  at 83 

2.  In  relation  to 349 

3.  Location  of » 274 

SeooiHon — 

1.  Ordinance  of,  passed  by  Georgia 369 

Second  Aemtant  Poatmaeier-General — 

1.  Duty  of,  as  to  subcontracts 27 

2.  Subcontracts  filed  in  office  of 24 

Second  Comptroller — 

1.  Account  in  favor  of  Georgia 356 

2.  Amount  of  balauce  certified  by,  conclusiveness  of 246 

3.  Balance  for  salary  certified  by 484 

4.  Balance  for  transportation  services  certified  by 246 

5.  Balances  certified  by 215,243 

6.  Decision  by,  in  five-year  claims  case 255 

7.  Judgment  of,  as  to  disposition  of  money 243 

8.  Jurisdiction  of,  over  accounts 243 

9.  Letter  of,  as  to  power  of  attorneys 37 

10.  No  jurisdiction  over  Treasury  warrants 243 

11.  Party  entitled  by  law  to  payment  on  certified  balance  determined  by 

Secretary  and  First  Comptroller 246 

12.  Position  of,  in  relation  to  claims  of  Pacific  railroads 226 

13.  Questions  for  consideration  presented  by 233 

14.  Relating  to  Pacific  railroads 215 

15.  W.  W.  Upton,  letter  of,  quoted  from,  Pacific  railroads 216 
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Second  Salarif— 

1.  Id  regard  to  rights  of  retired  officer 619 

Secretary  and  First  Comptroller — 

1.  Determine  party  to  a  warrant 215 

Secretary  of  Senate — 

1.  In  regard  to  appointment  and  removal  of  Senate  officials 416 

Secretary  of  State-- 

1.  In  regard  to  salaries  of  foreign  ministers 412 

Secretary  of  Territory^ 

1.  Elected  Delegate  to  Congress '. 103 

Secretary  of  the  Ceneus  Board — 

1.  Extra  pay  to 627 

Secretary  of  the  Interior — 

1.  As  to  erection  of  Pension  Bailding 602 

2.  Aathority  of,  as  to  assigning  retired  officers  to  dnty 618 

3.  Authority  of,  over  pnblio  land  accounts 247 

4.  Certain  decision  re-examined 511 

5.  Decision  regarding  fees 511 

6.  Effect  of  decision  of,  in  settlement  of  laud  accounts 247 

7.  Erection  of  public  building 588 

8.  Expenses,  timber  agents 526 

9.  Freedman's  Hospital 138 

10.  Jnrisdictiou  of,  appeals 511 

11.  Land  scrip,  injunctions.... 313 

12.  Letter  of,  as  to  appropriations 132 

13.  Letter  of,  quoted  from,  regarding  5  per  centum  of  net  earnings.  Pacific 

railways 212 

14.  Letter  of,  regarding  special  agents 124 

15.  Letter  of,  to  Secretary  of  the  Treasury,  land  offices 1 

16.  Letter  to,  regarding  percentages 1 

17.  Limitation  of  authority  of 605 

la  Marshals' fees 498 

19.  Opinion  by,  regarding  fees  of  registers  and  receivers 580 

20.  Opinion  by,  regarding  payments  for  transportation  of  mails 190 

Secretary  of  the  Navy— 

1.  Authority  over  mail  contracts 176 

2.  Contract  for  carrying  mails 1 175 

3.  Question  as  to  contracts 177 

Secretary  of  the  Treasury— 

1.  Adjustment  of  the  accounts  of  the  Pacific  railways  206 

2.  Annual  estimates  by 542 

3.  Annual  report  of 253 

4.  Assignee  of  bond-subsidized  roads 189 

5.  Asto  set-off Ill 

6.  Authority  of 62 

7.  Authority  of,  as  to  set-off 102 

8.  Authority  of,  regarding  direct  tax 367 

9.  Authority  of,  to  make  settlements 485 

10.  Authority  of,  to  prescribe  regulations 516 

11.  Authority  of,  to  reopen  claims 545 

12.  Authorizing  place  of  deposit 388 

13.  Circular  regarding  services  by  Pacific  railways 213 

14.  Claims  reported  to  Speaker  by 560 

15.  Concurs  in  Comptroller's  decision  regarding  refund  of  income  tax 586 
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16.  Control  of,  over  advancm 123 

17.  Defendant  in  bill  in  equity 304 

Id.  Duties  of 104 

19.  Duties  of,  ref^arding  Pacific  railways S07 

iJO.  Examining  ftnit  distilleries 61 

21.  Exemptfrom  process 304 

22.  Expenses,  timber  agents 526 

'    23.  Injunction  against 311 

24.  In  regard  to  redemption  of  stamps 433 

25.  In  relation  to  Jurisdiction  of  money  in  Treasury 309 

26.  In  relation  to  payments  for  transportation 234 

27.  In  relation  to  set-off 360 

28.  Judgment  with  interest 573 

29.  Jurisdiction  of 342 

30.  Letter  of,  as  to  withholding  payments  from  Pacific  railroads 190 

31.  Ijett«r  of,  to  Attomey-Qeneral  regarding  appeal  to  First  Comptroller..  193 

;?2.  Letter  of,  to  the  Secretary  of  the  Interior 1 

33.  Money  to  be  expended  under  direction  of 82 

M,  Notice  to,  regarding  direct  tax 385 

35.  Opinions  by,  relating  to  Pacific  railroads 215 

36.  Party  entitled  to  payment  on  certified  balance  of  Second  Comptroller 

determined  by  First  Comptroller  and .• 246 

37.  Party  to  a  Judicial  proceeding 262 

3d.  Reconsideration  of  Comptroller's  action 373 

39.  Regulation  regarding  presentation  of  claims xxxi 

40.  Reporting  deficiency  estimates  by 252 

41.  Report  of,  disbursing  officers 393 

42.  Suspension  of  collection  of  direct  taxes 375 

43.  Warrants,  appropriation 306 

44.  Warrants  drawn  by 327 

45.  Withholding  payments  from  bond  subsidized  companies 204 

Secretary  of  War — 

1.  Freedman's  Hospital 138 

2.  Power  and  duty  of 242 

8eotian—{8ee  ConsHtuHon;  Remed  Statutee.) 

SeotUmFour-^ 

1.  Act  March  3,  1883,  quoted,  reducing  tax  on  tobacco 90 

Seeuritiee — 

1.  Transfer  of  negotiable 310 

Segregation — 

1.  From  the  public  domain,  land  in  dispute 319 

Seizure— 

1.  And  conversion,  in  relation  to  unlawful 310 

2.  Of  papers.  Illegality  of 80 

3.  Of  stock,  notice  of 276 

SeiMuree— 

1.  Compensation  for  unlawful 71 

2.  Revenue  officers  authorized  to  make 71 

Selecting  Land — 

1.  Coetof 582 

Senate — 

1 .  Appointment  and  removal  of  officers  and  employes  in 416 

2.  As  to  power  of 422 

3.  Authority  given  by,  to  8ergeant-at-Arms 416 
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4.  Authority  of  Sergeant-at- Arms  of 416 

5.  Aathority  of,  to  choose  its  officers 416 

6.  Confirmation  by • 411 

7.  Delegation  of  power  of 421 

8.  Heating  and  ventilating  apparatus  of 420 

9.  In  regard  to  "  advice  and  consent "  of 609 

10.  In  regard  to  officers  of 418 

11.  Mode  of  heating 420,421 

12.  Officers  and  employes  in 421 

13.  Regarding  appointments 445 

Senators-^ 

1.  Salaries  of 108 

Senate  Contingent  Fund — 

1.  In  regard ^ 530 

Senate  Fumaoea — 

1.  Saperintendent  in  charge  of 420 

Senate  OffidaU— 

1.  Appointment  and  removals 419 

Senate  Se$olutum — 

1.  July  18, 1854,  in  regard  to  officials 420 

2.  April  25, 1879,  chief  engineer 416 

3.  April  25, 1879,  in  regard  to  officials 420 

4.  Regarding  compensation  of  officials 418 

Separate  JSatatea — 

1.  Of  individual  partners 22 

Sergeant-at-Arma —  • 

1.  Money  advanced  to 104 

2.  Of  House  of  Representatives,  disbursements  by 47 

3.  Of  the  Senate,  authority  of 416 

Service — 

1.  As  to  subcontracts 35 

2.  Inferior  in  carrying  mails 156 

3.  In  regard  to  diplomatic  and  consular  officers 410 

4.  Of  Pacific  railroads,  right  to  retain  whole  value  of 220 

5.  Permission  given  contractor  to  sublet 25 

6.  Report  for  payment  of  railway  mail 192 

7.  Under  contract  payment  of 173 

Servioea— 

1.  Commissioners'  clerks 395 

2.  Contracts  for 135 

3.  Due  from  retired  officer 594 

4.  In  relation  to  fees 394 

5.  Of  district  attorneys 45 

6.  On  leased  lines,  compensation  of 203 

7.  Payment  of  unauthorized 78 

8.  Prohibited  by  organic  law 74 

9.  Ratification  of,  and  payment  for 77 

10.  Required,  authorized 622 

11.  Unauthorized  by  statute.... 74 

ServiiX  of  Prooesa — 

1.  lu  relation  to 276,362 

2.  Personal,  constructive 262 
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iSeMiOH — 

1.   Of  CODgTMB 59 

1.  Anthoiity  to  recall  a 168 

2.  Of  account,  qaestionR  arising  in 407 

3.  Of  a  partial  aoconnt ^ 177 

4.  Of  contractor's  account 156 

5.  Of  land  acoonnts,  eftect  of  decision  of  Secretary  of  the  Interior  on 247 

6.  Of  quarterly  accounts  not  final 177 

7.  Opening  up  of 172 

8.  Keoall  and  revise  of 156 

9.  Se-examination  of 357 

10.  Reservation  in  an  account 179 

11.  Whentoolate  to  recall 168 

8etiUmmt9— 

1.  As  to  appropriations 143 

SetiUmmi  of  Acotmntth-^ 

1.  Of  deceased  disbursing  officer 146 

atftHen-- 

1.  Donation  of  lands  to 2 

1.  Accounting  officers  reftise  or  omit  to  make 102 

2.  Agaiufit  claimants'  demands • 175 

3.  Against  claim  of  surety 502 

4.  As  a  credit  in  account  of  direct  taxes 37» 

5.  As  to  rwadjudioata 175 

6.  Authority  for  making • 504 

7.  Authority  of  courts  in  regard  to 502 

8.  Authority  of  executive  officers  in  regard  to 502 

9.  Authority  to  change 360 

10.  Authority  to  make 102 

11.  Deductions  in  carrying  mail 166 

12.  Duty  of  accounting  officers,  as  to 359 

13.  Inquiry  as  to  the  right  of 359 

14.  In  regard  to  certifying  a  balance 371 

15.  In  relation  to 359 

16.  In  relation  to  direct  taxes • 375 

17.  In  relation  to  right  of 2t^ 

18.  In  relation  to  taxes 35S 

19.  Judgment  of  Comptroller  regarding 364 

20.  Manner  of  making  a • 355 

21.  Opinion  of  Court  of  Claims  as  to 105 

22.  Particular  statutes  regarding .i. 503 

23.  Power  to  make— (See  5  P«t.,  187) 360 

24.  Regarding  pay-draft  of  mail  contractor 185 

25.  Regarding  redemption  of  stamps •••..  434 

26.  Bm  oAjudieaUi  Bxidi  stare  dedsii 175 

27.  Right  of  Government  to  make  a 105 

28.  Right  of  United  States  to  apply  money  by  way  of 354 

29.  Right  to  make 501 

30.  Salary  of  judgment  debtor  as 104 

31.  Unknown  to  common  law 502 

Smseiiih  Auditor-- 

1.  Necessity  for  a xxiu 
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o6.  Vol.  9,  p.  522,  appointments— pay— salary 413 

57.  Vol.  9,  p.  542,  dual  salaries .- 629 

oi*.  Vol.  9,  p.  542,  salaries  of  two  offices 606 
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59.  Vol.  9,  p.  609,  erection  of  cnstom-honae  at  New  Orleans 59^ 

60.  Vol.  9,  p.  623,  mail  contract  accounts 175 

61.  Vol.  9,  p.  685,  mail  contract  accounts 17r> 

62.  Vol.  10,  p.  8,  public  lands,  railroads,  transportation 129,130 

63.  Vol.  10,  p.  11,  treaty  with  Brazil 311 

64.  Vol.  10,  p.  25,  extra  pay 627 

65.  Vol.  10,  p.  67,  erecting  custom-house  at  New  Orleans 5dS 

66.  Vol.l0,p.96,  salaries— surplus  Aind 484 

67.  Vol.  10,  p.  99,  salaries— surplus  fund 4?^ 

68.  Vol.  10,  p.  99,  surplus  Aind 465 

69.  Vol.  10,  p.  100,  dual  salaries 629 

70.  Vol.  10,  p.  100,  extra  pay 6:27 

71.  Vol.  10,  p.  143,  land  scrip 299 

72.  Vol.  10,  p.  161,  marshals' fees 49? 

73.  Vol.  10,  pp.  161, 162,  attorneys 115 

74.  Vol.  10,  p.  162,  per  diem  compensation 513 

75.  Vol.  10,  p.  169,  marshals' fees 499 

76.  Vol.  10,  p.  169,  quoted  iVom,  marshals' fees 49?^ 

77.  Vol.  10,  p.  177,  appointments— pay— salary 413 

78.  Vol.10,  p.  277.  treaties  with  Indians 241 

79.  Vol.10,  p.282,  appointments— pay— salary 413 

80.  Vol.  10,  p.  630,  Alabama  accounts *-»0 

81.  Vol.l0,p.634,  swampland 5:^ 

82.  Vol.  10,  p.  670,  marshals' fees 41*- 

83.  Vol.  10,  p.  671,  marshals' fees -  496 

84.  Vol.  10,  p.  1048,  sale  of  public  lands 633 

85.  Vol.  11,  p.  48,  compensation  of  Congressmen ^ 

86.  Vol.  11,  p.  49,  marshals  fees 498 

87.  Vol.  11,  p.  55,  compensation  of  foreign  representatives 446 

88.  Vol.  11,  p.  200,  settlement  of  accounts  of  State  of  Mississippi 250 

89.  Vol.11,  p. 251,  swampland 5^ 

90.  Vol.  11,  p.  385,  public  lands 5e3 

91.  Vol.  12,  p.  37,  appropriations i»4 

92.  Vol.  12,  p.  37,  postal  revenues ^^ 

93.  Vol.  12,  p.  106,  appropriations  for  Potomac  water  works 51^ 

94.  Vol.  12,  p.  106,  appropriation  for  Washington  aqueduct 596 

95.  Vol.  12,  p.  106,  rights  of  Captain  Meigs 611 

96.  Vol.  12,  p.  118,  section  5,  printing  and  binding 9J» 

97.  Vol.  12,p.285,  fees 11> 

98.  Vol.  12,  p.  294,  direct  taxes ' 354 

99.  Vol.  12,  p.  294,  tax 365 

100.  Vol.  12,  p.  294,  Ux— Georgia 2W 

101.  Vol.  12,  p.  311,  mmle  of  paying  direct  tax 354 

102.  Vol.  12,  p.  311,  tax 3(>5 

103.  Vol.  12,  p.  319,  confiscation  proceedings 27(> 

104.  Vol.  12,  p.  384,  direct  tax— presenting  claims 34V> 

105.  Vol.  12,  p.  422,  tax— Georgia 364 

106.  Vol.  12,  p.  423,  collection  of  tax 365 

107.  Vol.  12,  p.  489,  land-grant  railroads 232 

108.  Vol.  12,  p.  489,  Pacific  railroads 216 

109.  Vol.  12,  p.  489,  Pacific  railway  bonds 1*^- 

110.  Vol.  12,  p.  489,  Pacific  railways 194.11»i* 

111.  Vol.12,  p.  489.  tax 3li5 

112.  Vol.  12,  p.  492,  Pacific  railroads 214 
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113.  Vol.  12,  p.  493,  Pacific  railroads 214 

114.  Vol.  12,  p.  493,  payment  of  aabsidy  bonds  and  interest 200 

115.  Vol.  12,  p.  493,  rate  of  compensation 224 

116.  Vol.  12,  p.  497,  Pacific  railways 201 

117.  Vol.  12,  p.  589,  confiscation  proceedings 276 

118.  Vol.  12,  p.  600,  credit  against  direct  tax 367 

119.  Vol.  12,  p.  702,  clerical  services < 301 

120.  Vol.  13,  p.  36,  pubUc  lands 583 

121.  Vol.  13,  p.  47,  organization  of  State  of  Nebraska 248 

1*^.  Vol.  13,  p.  49,  general  effect  of  national  law 248 

123.  Vol.  13,  p.  49,  Indian  reservations 247 

124.  Vol.  13,  p.  302,  as  to  drawbacks 21 

125.  Vol.  13,  p.  303,  tax .  365 

126.  Vol.  13,  p.  335,  location  of  lands ^581 

127.  Vol.  13,  p.  335,  public  lands 583 

128.  Vol.  13,  p.  356,  land-grant  raibroads 232 

129.  Vol.  13,  p.  356,  Pacific  raikoads 216 

130.  Vol.  13,  p.  356,  Pacific  railway  bonds 188 

131.  Vol.  13,  p.  356,  Pacific  railways 194,199 

132.  Vol.  13,  p.  359,  contract  created  by * 235 

133.  Vol.  13,  p.  359,  b  alf  compensation  applied  to  payment  of  bonds 200 

134.  Vol.  13,  p.  359,  Pacific  railroads 214 

135.  Vol.  13,  p.  359,  Pacific  railway 197 

i:^.  Vol.  13,  p.  359,  retention  of  one-half  of  compensation 234 

137.  Vol.  13,  p.  362,  consolidation  of  Pacific  railways 191 

138.  Vol.  13,  p.  365,  Pacific  railways 201 

139.  Vol.  13,  p.  381.  claims— Treasury  Department 277 

140.  Vol.  13,  p.  440,  marshars  fees 499 

141.  Vol.  13,  p.  440,  Oregon— marshal 498 

142.  Vol.  14,  p.  66,  railroads  as  common  carriers 204 

143.  Vol.  14,  p.  Ill,  suits 426 

144.  Vol.  14,  p.  240,  regarding  railroads 204 

145.  Vol.  14,  p.  323,  salaries  to  Congressmen 54 

146.  Vol.  14,  p.  331,  suspension  of  collection  of  direct  taxes 375 

147.  Vol.  14,  p.  389,  exemptions 259 

148.  Vol.  14,  p.  391,  admission  of  State  of  Nebraska  into  the  Union 249 

149.  Vol.  14,  p.  391,  in  relation  to  State  of  Nebraska 252 

150.  Vol.  14,  p.  428,  provisional  State  government 371 

151.  Vol.  14,  p.  428,  reconstruction 369 

152.  Vol.  14,  p.  467,  printing  and  binding 96 

153.  Vol.  14,  p.  517,  as  to  bankruptcy 21 

154.  Vol.  14,  p.  568,  direct  tax 367 

155.  Vol.  15,  p.  14,  reconstruction 369 

156.  Vol.  15,  p.  54,  conclusiveness  of  executive  officers'  decisions 176 

157.  Vol.15,  p.  54,  jurisdiction 374 

158.  Vol.  15,  p.  Ill,  printing  and  binding 96 

159.  Vol.  15,  p.  260,  suspending  collection  of  direct  taxes 375 

160.  Vol.  16,  p.  59,  in  relati  on  to  Georgia  State  government 370 

161.  Vol.  16,  p.  62,  duty,  pay,  and  allowances  of  retired  officer 610 

162.  Vol.  16,  p.  62,  extra  compensation 623 

im,  Vol.16,  p.  62,  retired  officers 610 

164.  Vol.  16,  p.  162,  regarding  office  of  Attomey-Oeneral 115 

165.  Vol.  16,  p.  231,  appropriation  for  chief  engineer  of  the  Senate 420 

im,  Vol.16,  p.231,  chief  engineer  of  the  Senate 420 
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1G7.  Vol.  16,  p.  251,  balances — appropriations 1- 

1()8.  Vol.  16,  p. 251,  accounts,  unexpended  balances o^l.r*. 

160.  Vol.16,  p. 257,  refund xi\n 

170.  Vol.16,  p.320,  detail  of  retired  Army  officer ♦:: 

171.  Vol.16,  p.320,  retired  Army  officers '1' 

172.  Vol.16,  p.320,  retired  officers 61".»il 

ir3.  Vol.  16,  p.  363,  restoration  of  State  government  in  Georipa X  > 

174.  Vol.  16,  p.  372,  assignment  to  duty  of  retired  officer '-I  ■ 

175.  Vol.16,  p.372,  extra  compensation t'cT; 

176.  Vol.16,  p.372,  retired  officers fl" 

177.  Vol.  16,  p.  412,  laborers U" 

178.  Vol.  16,  p.  419,  limiting  powers  of  Board  of  Public  Works '-  * 

179.  Vol.16,  p.425,  official  duties '-t.^ 

180.  Vol.16,  p.  470,  appropriations 2^^ 

181.  Vol.  16,  p.  471,  officers— compensation !•"* 

182.  Vol.17,  p.  352,  availability  of  appropriations 1- 

W3.  Vol.17,  p.  24,  appropriations 564.1*' 

184.  Vol.  17,  p.  366,  Freedmen's  Hospital 1> 

It^.  Vol.  17,  p.  486,  salaries  of  members  of  Congress -'^ 

186.  Vol.17,  p.508.  Pacific  railroads 214.21n 

187.  Vol.17,  p.508,  Pacific  railways VXIV.*^ 

1 88.  Vol.  17,  p.  508,  quoted  from — withholding  payments -  * 

189.  Vol.  17,  p.  508,  restriction  on  power  of  executive  officers 214 

190.  Vol.17,  p.508,  transportation  of  mails !•** 

191.  Vol.  17,  p.  508,  withholding  aZ(  payments 'l^ 

192.  Vol.  17,  p.  508,  withholding  compensation l"?* 

193.  Vol.  17,  p.  605,  encouraging  the  growth  of  timber •> 

194.  Vol.  17,  p.  606,  encouragement  of  growth  of  timber 

195.  Vol.17,  p.  606,  Sec.  6,  superseded 1 

196.  Vol.17,  p.  612,  right  of  way  to  Utah  andNorthern  Raibroad li*l 

197.  Vol.18,  p.  4,  salaries  of  members  of  Congress ^'^ 

198.  Vol.18,  p.  21,  encouraging  the  growth  of  timber -^ 

199.  Vol.18,  p.21,  superseded 1 

200.  Vol.18,  p.  70,  diplomatic  officers 44.'' 

201.  Vol.  18,  p.  70,  foreign  ministers 44** 

203.  Vol.18,  p.74,  land— railroad— transportation K'^ 

204.  Vol.18,  p.74,  Pacific  railways iST 

205.  Vol.18,  p.74,  transportation— public  land li* 

206.  Vol.  18,  p.  101,  extra  pay ©6,o3r 

207.  Vol.18,  p.  109,  compensation .'vU 

208.  Vol.18,  p.  109,  extra  allowances ^'^*' 

209.  Vol.18,  p.  109,  extra  pay tS26,tloT 

210.  Vol.18,  p.  110,  appropriations— fiscal  year MS 

211.  Vol.  IH,  p.  110.  balances -- 

212.  Vol.lH,  p.  110,  contracts :-»■ 

213.  Vol.18,  p.  110,  Navy  appropriations 4>4 

214.  Vol.  18,  p.  110,  reappropriations iV 

215.  Vol.18,  p.  110,  Buri'lnsfund ivr. 

2ir».  Vol.18,  p.  110,  unexpended  balances 554, 564, 56:>, '-Hii 

217.  Vol.  18,  p.  Ill,  fulfillment  oi  contract :-='■ 

218.  Vol.  18,  p.  116,  attorney— claim— draft 4r»l 

219.  Vol.  18,  p.  118,  construction  of 51' 

220.  Vol.  18.  p.  116,  disbursing  officers :^? 

221.  Vol.  18,  p.  116,  District  government .'^iV 
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222.  Vol.l8,p.ll7,afctorney— claim— draft 454 

223.  Vol.  18,  p.  117.  disbursing  officers 392 

224.  Vol.  lb,  p.  133-138,  appropriations— public  land 12^ 

225.  Vol.l8,p.l38,land— railroad— transportation 130 

226.  VoL  18.  p.  200,  Pacific  railway 193 

227.  Vol.  18,  p.  200,  withholding  payment  to  railroad  companies 18d 

228.  Vol.  18,  p.  202,  public  lands 58a 

229.  Vol.  18,  p.  223,  Freedmen's  Hospital , 138 

230.  VoL  18,  p.  255,  circuit  court  commissioners 406. 

231.  Vol.  18,  p.  275,  construction  of  public  buildings 132 

232.  Vol.  18,  p.  275,  quoted  from,  appropriations 134 

233.  VoL  18,  p.  318,  accounts  of  officers  of  court 473. 

234.  VoL  18,  p.  318,  certifying  accounts 478,481 

235.  VoL  18,  p.  318,  duties  of  marshals 482- 

236.  VoL  18,  p.  333,  accounts  of  district  attorney,  &c 598 

237.  VoL  18,  p.  333,  accounts  of  fees 408 

238.  V0LI8,  p.  333,  accounts  of  officers  of  court 473. 

239.  Vol.  18,  p.  333,  circuit  court  commissioners 406- 

240.  Vol.  18,  p.  333,  supervisor  of  election 514 

24L  VoL  18,  p.  334,  fees 507 

242.  VoL  18,  p.  336,  circuit  court  commissioners 406- 

243.  VoL  18,  p.  401, judgment— appropriation 575, 576. 

244.  VoL  18,  p.  418,  appropriations 567 

245.  VoL  18.  p.  418,  appropriations,  account-s  rendered  under 554 

246.  VoL  18,  p.  418,  salaries— surplus  fund 485 

247.  VoL  18,  p.  418,  surplus  fund 484 

248.  VoL  18,  p.  450,  contracts 241 

249.  Vol.  18,  p.  452.  allowances  for  transportation 528 

250.  VoL  18,  p.  452,  traveling  expenses .526,527 

251 .  Vol.  18,  p.  453,  land — railroad — transportation 130' 

252.  VoL  18,  p.  453,  transportation— public  lands 129* 

253.  VoL  18, p. 469, Judgment — appropriations 575,576- 

254.  VoL  18,  p.  472,  publication ^20^ 

255.  VoL  18,  p.  481,  account»-set-off 102, 105.  Ill,  175, 360, 501, 503, 504 

256.  VoL  18,  p.  481,  quoted  from— set-off 505 

257.  VoL  18,  p.  512,  disqualification  for  holding  office 590 

258.  VoL  18,  p.  662,  payment  to  steamer  Clara  Dolsen 302: 

259.  Vol.  19,  p.  90,  obscene  matter  by  mail 471 

260.  VoL  19,  p.  142,  circuit  court  commissioners 406 

261.  Vol.  19,  p.  169,  transfer  of  duties  to  clerks  of  lower  class 84 

262.  VoL  19,  p.  243,  assignment  to  duty  of  retired  officer 610 

263.  VoL  19,  p.  243,  extra  compensation 623. 

264.  VoL  19,  p.  243,  retired  officers 611 

265.  VoL19,p.249,  attorney— claim— draft 454 

266.  VoL  19,  p.  249,  disbursing  officers 124,392,469 

267.  VoL  19,  p.  249,  duties  of  disbursing  officers 388 

268.  VoL  19,  p.  249,  sales  of  old  material 119» 

269.  VoL19,p.  283, retired  Army  officers 610 

270.  Vol.  19,  p.  283,  retired  officers 610 

271.  VoL  19,  p.  372,  retired  officers CIO 

272.  VoL  19,  p.  396,  quoted,  collection  of  taxes 547 

273.  VoL  19,  p.  396,  tax  sales 547 

274.  VoL  19,  p.  397,  tax  sales .'>47 

275.  VoL  19.  p.  398,  tax  sales 547 
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a76.  Vol.19,  p.a99,tazMaM 547 

277.  Vol.  19,  p.  400,tax  sales 547 

278.  Vol.  19,  p.  401,  tax  sales 547 

279.  Vol.  20.  p.  37,  preventing  introdnotion  of  diseases 440 

280.  Vol.  20,  p.  37,  quoted,  diseases 436 

281.  VoL  20,  p.  44,  land— railroads-transportation 130 

282.  VoL  20,  p.  44,  Pacific  rail  way -  — .  193 

283.  Vol.  20,  p.  44,  transportation—railroads 129 

284.  VoL  20,  p.  56,  bond-subsidized  companies  named  by « ... .  205 

285.  Vol.  20,  p.  56,  validity  of  act  May  7, 1878,  affirmed  by  Supreme  Court-  206 

286.  VoL  20,  p.  57,  names  of  bond-subsidised  companies 205 

287.  Vol.  20,  p.  58,  bond-subsidized  companies 206 

288.  VoL  20,  p.  58,  land—raibroad— transportation 130 

289.  VoL20,  p.  58,  liquidation  of  railroad  debt 1^ 

290.  VoL  20,  p.  58,  Pacific  railway 193,196 

291.  VoL  20,  p.  58,  relating  to  Pacific  railway 203 

292.  VoL  20.  p.  58,  retaining  compensation 1 189 

293.  VoL  20,  p.  58,  sinking  fund 239 

294.  VoL  20.  p.  58,  Thurman  act 224 

295.  VoL20,p.58,  witbbolding  compensation ISi^ 

296.  VoL  20,  p.  62,  regulations  Postmaster-QeneraJ 26 

297.  VoL  20,  p.  62,  rigbts  of  subcontractors  forcarrying  mails 24 

298.  VoL  20,  p.  102,  construction  of 518 

299.  VoL  20,  p.  102,  District  Commissioners'  accounts 3rkf 

300.  VoL  20,  p.  102,  District  govemment 520 

301.  VoL  20,  p.  102,  Oovernment  accounts— District'of  Columbia 389 

302.  VoL  20,  p.  102,  providing  government  for  District  of  Columbia 517 

303.  VoL20,  p.  103,  attorney— claim— draft .' 4.54 

304.  VoL  20,  p.  103,  detail  of  officer  for  civil  duties 59> 

305.  VoL  20,  p.  103,  disbursing  officers 39*2 

306.  VoL  20,  p.  103,  District  govemment 5'20 

307.  VoL  20,  p.  103,  regarding  contracts 517 

308.  VoL  20,  p.  103,  tax  sales •. 547 

309.  VoL  20,  p.  104,  attorney— claim— draft 454 

310.  VoL  20,  p.  104,  regarding  contracts 517 

311.  Vol.  20,  p.  105,  advertising 522 

312.  VoL  20,  p.  105,  attorney— claim— draft 454 

313.  Vol.20,  p.  105,  disbursing  officers 392 

314.  Vol.  20,  p.  105,  sewer  contracts 520 

315.  Vol.  20,  p.  106,  District  govemment 519 

316.  Vol.20,  p.  113,  regarding  rigbts  to  fees 2 

317.  VoL  20,  p.  116,  appropriation  for  Bonnafon 105 

318.  VoL  20,  p.  130,  accounts 556 

319.  VoL  20,  p.  130,  appropriation—fiscal  year 543 

320.  VoL  20,  p.  130,  claims 355,484,560 

321.  VoL20,  p.  130, drafts— remedy 572 

322.  VoL  20,  p.  130,  estimates  for  deficiencies 252 

323.  Vol.  20,  p.  130,  remedy— deficiency 563,564,570 

324.  VoL  20,  p.  130,  report  to  Speaker  for  appropriation 553 

325.  VoL  20,  p.  130,salarie8 485 

326.  VoL  20,  p.  130,  salaries— surplus  fund 485 

327.  VoL  20,  p.  130,  special  payment  of  claims 554 

328.  VoL  20,  p.  169,  Pacific  railways 196 

329.  VoL  20,p.  173,  exemptions , 259 
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330.  Vol.  20,  p.  173,  affidavit— exemptions 260 

331 .  Vol.  20,  p.  187,  amending  section  3463  Revised  Statutes 64 

332.  Vol.  20,  p.  241,  right  of  way  of  Utah  and  Northern  Railway 191 

333.  Vol.  10,  p.  256,  net  earnings 233 

334.  Vol.  20,  p.  329,  amending  section  3152  Revised  Statutes 64 

335.  Vol.  20,  p.  329,  internal-revenue  agents 75 

336.  Vol.  20,  p.  349,  redemption  of  stamps 433 

.337.  Vol.  20,  p.  349,  taxes 431 

338.  Vol.  20,  p.  351,  taxes 431 

339.  Vol.  20,  p.  390,  land-grant  railroads 130 

340.  Vol.  20,  p.  397,  appropriation  for  erection  of  National  Museum  build- 

ing   598 

341.  Vol.  20,  p.  410,  attorney,  claim,  draft 454 

342.  Vol.  20,  p.  410,  disbursing  officers 392 

343.  Vol.  20,  p.  419,  vouchers 530 

344.  Vol.  20,  p.  420,  adjustment  of  Pacific  Railroad  accounts 233 

345.  Vol.  20,  p.  420,  compensation  for  carrying  mails  retained  by  the  United 

States 191 

346.  Vol.  20,  p.  420,  contract  rights,  change  of 221 

347.  Vol.  20,  p.  420,  credits  to  subsidized  roads 189 

348.  Vol.  20,  p.  420,  Pacific  Railway 193,196,203 

349.  Vol.  20,  p.  420,  qaoted  from,  adjustment  of  accounts  of  Pacific  Railway.  206 

350.  Vol.  20,  p.  420,  withholding  compensation 188 

351.  Vol.  20,  p.  458,  appropriations  for  District 517 

352.  Vol.  20,  p.  484,  Army  officers 611 

353.  Vol.  21,  p.  5,  diseases 436 

354.  Vol.  22,  p.  6,  diseases 436 

355.  Vol.  21,  p.  7,  appropriations 566 

356.  Vol.  21,  p.  7,di8ea8es 436 

357.  Vol.21,  p.  36,  tax  sales 547 

358.  Vol.  21,  p.  46,  Army  officers 611 

359.  Vol.  21,  p.  71,  mail  service xx 

360.  Vol.  21,  p.  151,  allowances  for  subsistence 627    ■ 

361.  Vol.  21,  p.  177,  carrying  mails 191 

362.  Vol.  21,  p.  331,  enlarging  City  Hall 598 

363.  Vol.  21,  p.  348,  land-grant  Railroads v 130 

364.  Vol.  21,  p.  409,  Pacific  Railways 196 

365.  Vol.  21,  p.  435,  appropriations 144 

366.  Vol.21,  pp.  435,  452,  Freedmen's  Hospital 138 

367.  Vol.  21,  p.  448,  erecting  new  Pension  Building 589, 594, 619 

368.  Vol.  21,  p.  452,  Freedmen's  Hospital 143 

369.  Vol.  21,  p.  452,  support  of  Freedmen's  Hospital 137 

370.  Vol.  21,  p.  458,  auxiliary  sewer 518 

371.  Vol.  21,  p.  460,  appropriations •..  598 

372.  Vol.  !M,  p.  515,  index  to  Congressional  Record 530 

373.  Vol.  22,  pp.  8,  334,  public  printing 97 

374.  Vol.  22,  p.  32,  election  returns  in  Utah 50 

375.  Vol.  22,  p.  46,  deficiency  appropriation,  dies,  paper,  stamps,  fiscal  year 

ended  June  30,  1882 81 

376.  Vol.  22,  p.  53,  effect  of,  over  rights  of  subcontractors  for  carrying  mails.  24 

377.  Vol.  22,  p.  53,  post-office  appropriations 28 

378.  Vol.  22,  p.  85,  compensation  for  extra  services  expressly  authorized. ..  595 

379.  Vol.  22,  p.  97,  site  for  public  building 153 

380.  Vol.  22,  p.  99,  payment  for  public  building 152 
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381.  Vol.  12,  p.  99,  purchase  of  site  for  public  building 154 

382.  Vol.  22,  p.  99,  quoted  from,  site  for  public  building 158 

383.  Vol.  22,  p.  120,  appropriations 236 

384.  Vol.  22,  pp.  120,121,  quoted,  land-grant  railroads 130 

385.  Vol.  22,  p.  128,  appropriation  for  fiscal  year 542 

386.  Vol.  22,  p.  135,  appropriation-..! 522,523 

387.  Vol.  22,  p.  135,  District  appropriation 517,519 

388.  Vol.  22,  p.  137,  expenses,  tax  sales 547 

389.  Vol.22,  p.  138,  expenses,  tax  sales 547 

390.  VoL  22,  p.  138,  subordinate  officers 549 

391.  Vol.22,  p.  161,  site  for  public  buUding 153 

392.  Vol.  22,  p.  177,  site  for  public  building 153 

393.  Vol.  22,  p.  217,  site  for  pubUc  building 153 

394.  Vol.  22,  p.  219,  appropriation  for  fiscal  year 542 

395.  Vol.  22,  p.  230,  salaries  and  expenses,  internal  revenue 65 

396.  Vol.  22,  p.  247,  inspectors  of  surveyors-general 126 

397.  Vol.  22,  p.  255,  employ^    to  be  paid   from  specific    appropriations 

only 80,81,83 

398.  Vol.  22,  p.  257,  appropriations 556 

399.  Vol.  22,  p.  264,  Freedmen's  Hospital 138 

400.  Vol.  22,  p.  275,  appropriation 572 

401.  Vol.  22,  p.  275,  deficiencies 564 

402.  Vol.  22,  p.  281,  appropriations 556 

403.  Vol.  22,  p.  281,  deficiencies d64 

404.  Vol.  22,  p.  284,  District  board  of  audit 598 

405.  Vol.  22,  p.  302,  appropriations,  sundry  civil  ex|>enses 81 

406.  Vol.  22,  pp.  302,  331,  appropriations 144 

407.  Vol.  22,  pp.  302,  331,  appropriation  for  Howard  University 116 

408.  Vol.  22,  pp.  302,  331,  appropriations,  quoted  from 117 

409.  Vol.  22,  pp.  302,  312,  making  appropriations 65 

410.  Vol.  22,  p.  311,  appropriations  for  dies,  paper,  and  stamps 81 

411.  Vol.  22,  pp.  311,  312,  appropriation  for  dies,  paper,  and  stamps,  viola- 

tion of  internal-revenue  law 82 

412.  Vol.  22,  pp.  311,  312,  dies,  paper,  and  stamps 80 

413.  Vol.  22,  p.  312,  violation  of  internal-revenue  law 81 

414.  Vol.  22,  p.  324,  appropriation  for  public  building 588,589,592.600,601, 

604, 618, 620, 621, 622, 624, 625, 628, 632 

415.  Vol.  22,p.  324,  extra  duties 598 

416.  Vol.  22,  p.  330,  Government  hospital  for  the  insane 598 

417.  Vol.  22,  p.  331,  appropriation  for  the  erection  of  public  building 604 

418.  Vol.  22,  p.  331,  fire-escapes  and  stand-pipes 598 

419.  Vol.  22,  p.  336,  compensation  of  district  attorneys 541 

420.  VoL  22,  p.  340,  saWy,  mileage,  and  allowance  to  George  Q.  Cannon 49 

421.  Vol.  22,  p.  348,  continuing  appropriations 118 

422.  Vol.  22,  pp.  384,  389,  390,  392,  continuing  appropriations .• 117 

423.  Vol.  22,  p.  448,  compensation  for  extra  services  expressly  authorized. ..  595 

424.  Vol.  22,  p.  453,  appropriations  for  Post-Office  Department 561 

425.  Vol.  22,  p.  453,  post-offlce  appropriation 553 

426.  Vol.  22,  p.  454,  appropriations 236 

427.  Vol.  22,  p.  455,  reduction  of  rates  of  postage 538 

428.  Vol.22,p.470,  attorney, claim,  draft 454 

429.  Vol.  22,  p.  470,  disbursing  officers 392 

430.  Vol.  22,  p.  485,  appropriation  for  Georgia 360 

431.  Vol. 22, p. 486,  claims 112,544,546 
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432.  Vol.  22,  p.  485,  referred  olaims xxxiv 

433.  Vol,  22,  p.  488,  claim  for  rebate 402 

434.  Vol. 22, p. 488,  reducing  taxation 90,432 

435.  Vol.  22,  p.  488,  stamp  tax  on  matches  abolished 433 

436.  Vol.22,p.530,  appropriations 531 

437.  Vol.  22,  p.  599,  deficiency  appropriation,  quoted 562 

438.  Vol.  22,  p.  599,  deficiency  appropriations 553 

439.  Vol.  22,  p.  563,  clerks  in  Executive  Department 528 

440.  Vol.  22,  p.  663,  contract,  office,  salary 599 

441.  Vol.  22,  p.  563,  timber,  expenses , 526 

442.  Vol.  22,  p.  582,  deficiency  appropriation,  quoted 562 

443.  Vol,  22,  p.  586,  salary  of  clerk  of  Supreme  Court 97 

444.  Vol.  22,  pp.  586,   631,   authority   of  First    Comptroller  over    clerk   of 

Supreme  Court 94 

445.  Vol.22, p.600,  salaries  of  postmasters 536,538,539 

446.  Vol.  22,  p.  602,  salary  of  postmaster  at  Washington  City 540 

447.  Vol.  22,  p.  603,  appropriation  for  fiscal  year 542 

448.  Vol.  22,  pp.  603,  621,  appropriations 132 

449.  Vol.  22,  p.  603,  special  agents 529 

450.  Vol.  22,  p.  614,  iron  fences 120 

451.  Vol.  22,  p.  621,  construction  fire-proof  roof,  &c 133 

452.  Vol.  22,  p.  621,  repairs  to  Interior  Department  building 136 

453.  Vol.  22,  p.  623,  protecting  timber 526,528 

454.  Vol.  22,  p.  623,  special  agents 529 

455.  Vol.22,p.623,  traveling  expenses 527 

466.  Vol.22,p.628,  carp  ponds 120 

457.  Vol.  22,  p.  629,  public  printing 532 

:.     458.  Vol.  22,  p.  631,  appropriation  for  fiscal  year 542 

^;   459.  Vol.  22,  p.  631,  compensation  of  clerk  of  court 98 

460.  Vol.22,p.631,emolumentsof  clerks  of  courts 93 

461.  Vol.  22,  p.  631,  payment  of  district  attorneys 541 

462.  Vol.  22,  p.  631,  proviso  as  to  clerk  of  supreme  court  of  District  of  Co- 

lumbia  .-. 94 

Statutes  at  Large^  Private  Laws— 

1.  Vol.  22,  p.  688,  claims  in  Keyser's  case 277 

2.  Vol.22,p.688,juri8dictionof  Court  of  Claims 298 

3.  Vol.  22,  p.  689,  claims  in  Keyser's  case 277 

4.  Vol.22,p.689,jurisdictionof  Court  of  Claims 298 

5.  Vol.  22,  p.  689,  payment  of  claims,  Keyser^s  case 266 

Statute  of  Limitatims— 

1.  As  to 12 

2.  Waiver  of  right  of 578 

Statute  of  Uses— 

1.  In  regard  to 462 

Statutory  Danuiges— 

1.  In  relation  to 282 

Statute-Time  Case 399 

Statutes  of  Florida— 

1.  Public  buildings 153 

Statutes,  Private  Laws— 

1.  Vol.  22,  p.  659,  payment  of  claims,  Keyser's  case 266 

2.  Vol.  22,  p.  688,  payment  of  claims,  Keyser's  case 266 

Steamboat  Service— 

1.  In  carrying  mails 158,166,182 
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SUecer,  WmI^ 

1.  Attorney  in  eleotion-proclamat ion  case 585 

SHpend—iSee  Synonifms.) 
SHpulaii4m — 

1.  In  regard  to  aewer  contract 519 

8U>ek— 

1.  Control  and  ownership  of 202 

2.  Investment  of,  for  the  Indians 634 

3.  Rights  of  subsidized  company  over  their  own 202 

Sioeka— 

1.  Transfer  of  negotiable 310 

8todc$  and  DehU^ 

1.  Modeof  reaching 276 

StockMderi— 

1.  As  to 202 

2.  Rights  of,  cannot  be  diyested ^ 

8kme  and  Timber  Land  Act  OB  to  JRw 2 

StwekMper— 

1.  Unreasonable  search  by  internal  revenue 73 

Storekeeperi — 

1.  Appointment  of  internal  revenue 67 

2,  Salaries  and  expenses  of Co 

Suhoonttxict — 

1.  Assignment  of 34 

2.  Cannot  be  antedated 34 

3.  Copy  of 34 

4.  Filing  of 34 

5.  For  carrying  mails,  effect  of  the  statutes  and  regulations  over 24 

6.  Notice  given  as  to , 'M 

7.  Required  to  be  in  writiug 34 

Subcontracts — 

1.  Control  over,  by  Postmaster-General 3*J 

2.  For  carrying  mails  must  be  in  writing 24 

3.  For  carrying  mails,  rights  of 24 

4.  For  carrying  mails,  time  for  filing 24 

5.  For  carrying  mails lot) 

Subcontr€U!tor — 

1.  For  carr^'ing  mails,  rights  of ,  24 

Suhcontractora — 

1.  Compensation  of 32 

Suhjtct  Matter— 

1.  I u  relation  to 3(S 

2.  Relitigation 16& 

Subordinate  Officers— 

1.  Duties  devolving  upon 546 

2.  Of  internal  revenue,  salary  and  expenses  of 45 

SubpcBtia— 

1.  In  regard  to  fees 435 

2.  In  regard  to  mileage 507 

3.  Service  of,  in  Oregon  and  California 500 

4.  Service  of,  in  rare  and  exceptional  cases 499 

SubpeenoB — 

1.  Issued  in  Keyser's  case 264 

Subsequent  Entictment — 

1.  Special  or  general 85 
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Subsequent  Statute— 

1.  Effect  of 473 

Subsidized  Railroad  Companies — 

1.  Referred  to  in  second  section  of  act  May  7, 1878 205 

Subsidy  Bonds — 

1.  Accounts  for  interest  on 188 

2.  Contract  relating  to :... 214 

3.  Decision  of  Supreme  Court  regarding  interest  on 188 

4.  In  relation  to 232 

5.  Interest  npon 196 

6.  Liability  to  pay 194 

7.  Mode  of  paying  interest  on 235 

8.  Never  received  by  Utah  and  Northern  Railway  Company 193 

9.  Payment  of 245 

10.  Payment  of  interest  on 206 

11.  Railroads  aided  by 214,239 

12.  Reimbursement  of  interest  paid 214 

13.  Reimbursing  Government  for  interest  paid  on 200 

14.  Rights  of  United  States  relating  to 214 

15.  To  Pacific  railroads,  right  of  Go vernmen  t  to  be  paid  200 

16.  To  Pacific  railways 188 

Subsidy  Government  Bonds— 

1.  Transportation  of  stationery 128 

Subsidized  Company— 

1.  Rights  of,  over  stock  owned  by - .'.  202 

Susidized  Companies — 

1.  Rights  of 203 

Subsidized  Railways — 

1.  Compensation  of  203 

Subsistence — 

1.  Allowances  for 687 

2.  Contracts  for 241 

Substitute— 

1.  Appointed  by  agent , 453 

2.  Definition  of 455 

3.  Dryden  quoted  regarding 455 

4.  Express  authority  to  appoint  a 454 

5.  Of  attorney 516 

Substitution — 

1.  In  regard  to 570 

Successor — 

1.  Of  Member  or  Delegate,  rightsof 51 

2.  Reconsideration  of  a  certificate  of  balance  by  a 375 

3.  Reversing  decisions  by • 167 

Succession — 

1.  To  estates 285 

Suit— 

I.  Domiciliary  administrator  maintaining 297 

Suits— (See  Liens.) 

1.  Against  the  United  States  by  executors  or  administrators 284 

2.  Against  United  States  officers xxix 

3.  In  Court  of  Claims,  table  of ". xxv 

4.  To  recover  wrongful  payments - 165 

Summary  Jurisdiction — 

1.  Exercise  of 461 
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S^ndrjf'jOivil  AppropriaiUm — 

1.  Aato 92 

2.  ^Freedman's  Hospital 137 

Sundry  Civil  Expengea — 

1.  Appropriations  for 1% 

Superintend — 

1.  Definition  of 618 

Superintendent — 

1.  In  regard  to  daty  of  General  Meigs 618 

2.  Of  public  baildings  and  grounds,  sale  of  old  material 120 

Superrieing  Engineer — 

1.  And  Architect,  in  regard  to  General  Meigs 618 

2.  New  pension  building 588,600 

Supervisor — 

1.  Architect,  engineer 613 

2.  In  regard  to  General  Meigs 1 618 

3.  Of  erection  of  Pension  building 617 

4.  Tenure  of  office  of 444 

SupervieorBjof  Eleotum9—{8ee  Commissioners,) 

1.  In  regard  to 4^ 

Supervieor^s  Office-^ 

1.  Duties  and  compensation  of 444 

Supplement— 

1.  To  Revised  Statutes : 6,133 

Suppliu — 

1.  Appropriations  for 523 

2.  As  to 132 

3.  Contracts  for 135 

4.  Money  due  for,  under  contract 36 

SupremeCourt  ClerVs  Case 92 

Supreme  Court — 

1.  Affirming  decree  of  perpetual  iqjunction 311 

2.  Affirms  right  to  retain  all  compensation  for  transportation 206 

3.  Allowing  interest  on  Judgment 575 

4.  Appeal  to,  as  to  suits  by  Pacific  Railway  Company 188 

5.  Appeal  to,  by  Pacific  railroads 234 

6.  Approving  accounts  of  clerk  of r. . .  102 

7.  As  to  concl osiveness  of  Comptroller's  decision 180 

8.  As  to  repeals 5 

9.  As  to  true  construction  of  section  1765,  Revised  Statutes 638 

10.  But  one  cane  sustaining  injunction,  Treasury  Department 311 

11.  Cases  decided  in t xxix 

12.  Conclusiveness  of  decisions  of xxix 

13.  Congress  in  time  of  war 366 

14.  Compensation;  extra  allowances 534 

15.  Compensation  for  transportation  over  land-grant  railroads 130 

16.  Constructionofactof  June  24,  1812 335 

17.  Decision  of,  as  to  set-oflf 105 

18.  Decision  of,  as  to  subsidy  bonds 194 

19.  Decision  of,  bearing  on  claim  of  General  Meigs 638 

20.  Decision  of,  in  relation  to  Pacific  railroad  case 238 

21.  Decision  of,  in  relation  to  Pacific  railroads 236 

22.  Decision  of,  regarding  bond^subsidized  roads 199 

23.  Decision  of,  regarding  contracts  of  Pacific  railways 206 

24.  Decision  of,  regarding  interest  on  subsidy  bonds 188 


Digitized  by  VjOOQIC 


Index  to  Decisions.  839 

Page. 
Supreme  Court — Continued. 

25.  Decision  of,  regarding  payment  of  interest  on  subsidy  bonds 200 

26.  Decision  of,  regarding  reimbursment  of  Pacific  railway 198 

27.  Decision  of,  as  to - 295 

28.  Decisions  of,  regarding  compensation  to  Pacific  railways 203 

29.  Decisions  of,  regarding  fulfillment  of^charter  contracts 201 

30.  Decisions  of,  to  be  printed 95 

31.  Denies  right  of  Government  to  retain  compensation 195 

32.  Denying  right  to  change  charter  contract 200 

33.  Divided  in  regard  to  judgments xxx 

34.  Doctrine  of,  regard  ing  j  urisdiction  over  money 320 

35.  Domiciliary  guardian 287 

36.  Emolument  returns  made  by  clerk  of 93 

37.  Emoluments  of  clerk  of 92 

38.  Emoluments  of  collector  of  customs 629 

39.  Executive  officer's  judgment 366 

40.  Extra  services  of  an  officer  as  an  agent 596 

41.  Fees  of  clerk  of 92 

42.  Government,  military  and  civil 371 

43.  In  regard  to  appointment  of  officers - 609 

44.  In  regard  to  appointments • 609 

45.  In  regard  to  authority  and  jurisdiction 606 

46.  In  regard  to  authorities  of  law 632 

47.  In  regard  to  compensation  of  the  Army 595 

48.  In  regard  to  jurisdiction 362 

49.  In  regard  to  jurisdiction  and  status  of  officers 609 

50.  In  regard  to  provlsionai  State  government 371 

51.  In  regard  to  set-off 359 

52.  In  relation  to  claims 341 

53.  In  relation  to  extra  assistance  in  post-offices 302 

54.  Judgment  reversed  by,  claims 309 

55.  Judgment  with  interest 573 

56.  Mr.  Chief- Justice  Taney  quoted,  regarding  extra  compensation 635 

57.  Mr.  Justice  Bradley,  opinion  of,  as  to  fees  of  clerk  of  court 100 

58.  Mr.  Justice  Miller,  opinion  of,  jurisdiction 313 

69.  Mr.  Justice  Nelson  quoted,  as  to  copyrights 329 

60.  Mr.  Justice  Story  quoted,  regarding  authority  of  public  officer 301 

61.  Nationality  of  Government 271 

62.  Opinion  of,  in  Keyser's  case 351 

63.  Opinion  of,  quoted,  in  regard  to  five  per  cent,  on  proceeds  of  sale  of 

public  lands -. ^ 644 

64.  Opinion  of,  regarding  set-off 503 

65.  Opinions  of,  printed  by  clerk  of 93 

66.  Original  jurisdiction  conferred  on 313 

67.  Original  jurisdiction  of xxviii 

68.  Overruling  certain  of  its  own  decisions xxx 

69.  Pacific  railroad  contract 234 

70.  Postmaster-General  disallowing  credits  in  favor  of  a  contractor 372 

71.  Precedence  given  to  appeals  in  Pacific  railway  suits 188 

72.  Printing  opinions  of 92 

73.  Public  printing  for 96,97 

74.  Quoted  as  to  jurisdiction  of  successor 167 

75.  Quoted  as  to  payment  of  salary 106 

76.  Quoted  from,  regarding  repeals  of  charter  of  Pacific  railways 197 

77.  Quoted,  in  regard  to  supplying  words 617 
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78.  Quoted,  in  regard  to  the  Brindle  case 633 

79.  Quoted,  regarding  ministerial  acts 552 

80.  Railroads  as publichighways 130 

81.  In  relation  to  receiving  pensions 287 

82.  Reversing  judgment ^ 351 

83.  Reversing  Judgment  of  supreme  court  of  District 351 

84.  Reviewing,  construction 375 

85.  Reviewing  predecessors'  decisions 374 

86.  Ruling  of,  followed  by  Court  of  Claims— Pacific  railroads 234 

87.  Salary  of  clerk  of 94,97 

88.  Sustains  validity  ofact  May  7,  1878 205 

89.  Time  when  an  act  is  operative 400 

90.  Unlfiwful  seizure  and  conversion 310 

91.  Validity  of  act  May  7,  1878,  confirmed  by 206 

92.  Writ  of  mandamus — ^Treasurer 335 

Supreme  Court  of  District  of  Columbia — 

1.  Appointment  of  administrator  by 269 

2.  Authority  of 304 

3.  Authority  over  drafts 305 

4.  Authority  over  money  in  Treasury 305 

5.  Authority  over  parties  in  interest 305 

6.  Eminel  P.  Halstead  appointed  administrator  by 267 

7.  Jurisdiction  of 305 

8.  Opinion  of,  in  Keyser'scase 335 

9.  Public  printing  for 97 

Sureijf^ 

1.  Of  ancillary  administrator 339 

2.  Set-off  against  claim  of 502 

Suretiee — 

1.  Discharge  of 347 

2.  Liability  of,  regarding  contracts 517 

3.  Unauthorized  payment  by  disbursing  clerk 144 

Surplua — 

1.  Disposition  of,  direct  tax 386 

2.  Division  of 257 

3.  Remitted  to  foreign  domiciliary  representative 284 

Surplueage, 

1.  In  regard  to 470 

Surplus  Assets — 

1.  As  to  partnership • 21 

Surplus  Fees — 

1.  Payment  of,  into  the  Treasury 99 

Surplus  Fund — 

1.  Availability  of 554 

2.  Balances  carried  to 134,553,567 

3.  Balances  improperly  carried  to 554 

4.  Direct  taxes — amounts  carried  to 381 

5.  In  regard  to 484,544 

Surplus  Fund  Warrant — 

1.  Disposition  of 567 

Surplus  Proceeds — 

1.  From  tax  sales 382 

Surveying  Land — 

1.  Costof 582 
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Surveyora — 

1.  Of  distilleries,  judgment  of,  as  to  result  of  operations 79 

2.  Of  stills,  salaries  and  expenses  of 65 

Surveyor  9- General — 

1.  Inspectors  of 123 

Survivor — 
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1.  Evidence  furnished  to *. 403 

United  States  Bands— 

1.  In  relation  to  registered 263 

United  States  Commisssiener — (See  Cemmissioner.) 
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2.  Remedy  of  creditors  in 290 
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1.  Supremacy  of 481 
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Upton,  W.  W. 

1.  Second  Comptroller,  decision  by,  in  five-year  claims  case 255 
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Vtak  and  Narth^m  Railroad— 
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1.  In  regard  to  office  of 418 

Vigilance— 
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1.  In  regard  to  direct  tax 385 
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1.  Party  in  Baring  Bros.  &  Company's  case 10 

ITarrant— (See  Arrest,  Draft,) 
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1.  Bequeathing  Government  bonds 86 

2.  Construction  of 86 

3.  Directions  of 297 

W%lls- 

1.  Proving  signature  of 551 

Williams^  Oeorge  JET.— 
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3.  Attorney  in  Railway-Compensation  case 193 

Whiohevler's  Case 21 


Digitized  by  VjOOQIC 


866  First  Comptroller's  Office^  Treasury  Department 

Pace. 
WintiheBierj  C— 

1.  Party  in  Winchester's  case 21 

WinoKetier,  G.  C— 
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1.  In  regard  to 396 
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2.  Necessity  of 452 

Writ  of  Attachment- 
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